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CHAP.  I.]      ENFORCING  ATTENDANCE  OF  WITNESSES, 


PART  V. 


INSTRUMENTS  OF  EVIDENOB. 


CHAPTER  I. 

WITNESSES,   AND  THE   MEANS  OF   PROCURING  THEIR  ATTENDANCE. 

§  1232.  The  Fifth  Part  of  this  work  will  treat  of  the  Instru- 
ments of  evidence,  or,  in  other  words,  of  the  means  by  which  facts 
are  proTod.  It  will  be  endeavoured  to  show  how  such  instruments 
are  obtained,  in  what  maimer  thej  are  used,  to  what  extent,  and 
under  what  circumstances,  they  are  admissible,  and  what  is  their 
effect. 

§  1233.^  Now,  the  Instruments  of  Evidence  are  of  two  classes — 
the  uniaitten  and  the  written.  By  untpritten,  or  oral  evidence^  is 
meant  the  testimony  given  by  witnesses,  vivH  voce,  either  in  open 
court,  or  before  a  magistrate  or  other  officer,  acting  by  virtue  of  a 
commission  or  other  legal  authority.  Under  this  head  will  be 
briefly  considered,  first,  the  methods,  in  general,  of  procuring  the 
attendance  and  testimony  of  witnesses ;  secondly,  the  competency 
of  witnesses;  and,  thirdly,  the  practice  which  obtains  in  the 
examination  of  witnesses,  and  herein,  of  the  impeachment  and 
ooiToboration  of  their  testimony. 

§  1234.  The  attendance  of  witnesses,  whether  for  the  prosecution 
or  the  defence,  before  justices  of  the  peace  is  enforced  by  summons.^ 

^  Gr.  Ev.  §S  307,   308,  in   great      Summary  Jurisdiction  Act,  1848  '*) 

part.  5  7;  32  &  33  V.  c.  49  (**  The  Sum. 

•  See   11   &  12  V.  0.  43  ("The     maiy  Juriadictioii  Act,  1879 "),  §  36, 
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WITNESSES  MADE  TO  ATTEND  BY  RECOGNIZANCE.      [rT.  V, 

§  1234a.  Witnesses  who  have  given  evidence  before  justices  of 
the  peace  are,  if  the  accused  be  committed  for  trial  or  if  notice  of 
appeal  is  given,  usually  bound  over  by  recognizance  to  attend  and 
give  evidence  at  the  trial  or  hearing  of  tha  appeal.  A  recognizance 
is  a  bond  of  record,  testifying  that  the  recognizor  owes  the  Queen 
a  certain  sum,  to  be  levied  on  his  goods  and  tenements  for  the  use 
of  her  Majesty,  if  he  faQ  to  appear  and  give  evidence  at  the 
time  and  place  specified  in  the  condition.^  By  the  Indictable 
Offences  Act,  1848,*  the  justice  before  whom  the  preliminary  in- 
vestigation is  heard,  is  authorised  in  all  cases,  whether  of  felony  or 
misdemeanor,  to  bind  by  recognizance  all  such  persons  as  know 
the  facts  or  circumstances  of  the  case,  to  appear  and  give  evidence 
before  the  grand  jury  and  at  the  trial  against  the  party  accused;* 
and  the  Coroners  Act,  1887,'  gives  similar  power  to  all  coroners 
taking  an  inquisition,  whereby  any  person  shall  be  indicted  for 
manslaughter  or  murder,  or  as  an  accessory  to  murder  before  the  fact. 
These  provisions  respectively  apply  to  justices  and  coroners,  not 
only  of  counties,  but  of  all  other  jurisdictions.*  In  order  to  avoid 
any  hardship  from  indiscriminate  estreat,  it  is  enacted  that,  the 
officer  of  the  court,  by  whom  the  estreats  are  made  out,  shall  pre- 
pare a  written  list  of  defaulters,  specifying  the  name,  residence, 
and  trade  or  profession  of  each,  the  nature  of  the  offence  respecting 
which  he  was  to  testify,  the  cause,  if  known,  of  his  absence,  and 
the  fact  whether  by  reason  of  his  non-attendance  the  ends  of 
justice  have  been  defeated  or  delayed.  This  list  must  then  be  laid 
before  the  judge  at  the  assizes,  or  before  the  recorder  or  other  cor- 
porate officer,  or  the  chairman  or  two  other  justices  of  the  peace  at 
the  sessions,  who  are  respectively  required  to  examine  it,  and  to 


*  See  Form  No.  36  in  Appendix  to 
Bules  under  "The  Summary  Juris- 
diction Act,  1879,"  issued  I6th  July, 
1886. 

»  11  &  12  V.  c.  42,  §20.  The  corre- 
sponding Irish  Act  (14  &  15  V.  c.  93) 
enacts,  m  §  13,  el.  6,  that  **  whenever 
in  cases  of  indictable  offences  the 
justice  or  justices  shall  see  fit,  they 
may  bind  the  witnesses  by  recog- 
nizance to  appear  at  the  trial  of  the 
offender  and  give  evidence  against 
him,"  and  if  such  witnesses  refuse 


to  be  bound,  they  may  be  committed. 
The  form  of  the  recognizance  is  given 
in  the  schedule. 

«  50  &  51V.  c.  71,  5  5;  9  G.  4, 
c.  64  §  4  It. 
'  *  11  &  12  V.  c.  42  (••  The  Indict- 
able Offences  Act,  1848 "),  §§  1,  16, 
20,  the  latter  section  bein^  amended 
by  "  The  Summary  Jurisdiction  Act, 
1879"  (42  &  43  V.  c.  49);  7  G.  4, 
c.  64  ("The  Criminal  Law  Act, 
1826"),  §  6;  14  t&  15  V.  c.  93, 
§  44,  Ir. 
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C   1.3   WITNESSES  MADE  TO  ATTEND  BY  RECOCNI.^ANCE. 

make  sucli  order  touching  the  estreating  of  the  recognizances  as 
they  shall  consider  just ;  but  no  recognizance  can  be  estreated  or 
put  in  process,  without  the  written  order  of  the  presiding  judge  or 
other  persons,  before  whom  the  list  has  been  laid.^  It  seems  that 
a  recognizance  to  prosecute  or  give  eyidence  is  binding  on  an  infant; 
at  least,  it  has  been  held  that  infancy  is  no  ground  for  discharging 
a  forfeited  recognizance  to  appear  at  the  assizes  to  prosecute  for 
felony.* 

§  1235.  If  a  witness,  after  having  been  examined  on  oath  before 
a  magistrate  or  coroner,  refuse  to  be  bound  over,  he  may  be  com- 
mitted;* and  where  a  married  woman,  who  could  not  enter  into 
her  own  recognizances,  refused  either  to  appear  at  the  sessions  or 
to  find  sureties  for  her  appearance,  the  justice  was  held  fully 
warranted  in  committing  her,  in  order  that  she  might  be  forth- 
coming as  a  witness  at  the  trial.^  But  a  justice  cannot  commit 
any  witness  for  refusing  to  find  sureties  to  be  bound  with  him, 
who  is  willing  to  enter  into  his  own  recognizance.* 

§  1236.  By  an  Act  passed  in  1867,  every  committing  justice 
must  ask  the  accused  "  whether  he  desires  to  call  any  witnesses," 
and  if  he  answers  in  the  affirmative,  the  witnesses  are  sworn,  and 
examined;  their  depositions  are  reduced  to  writing;^  and  '^such 
witnesses,— not  being  witnesses  merely  to  the  character  of  the 
accused, — as  shall  in  the  opinion  of  the  justice  give  evidence  in 
any  way  material  to  the  case,  or  tending  to  prove  the  innocence  of 
the  accused,  shall  be  bound  by  recognizance  to  appear  and  give 
evidence  at  the  trial."  ^ 

§§  1237-8,  Formerly,  conmiitting  justices  in  various  cases  in 
which  they  might  convict  summarily,  but  in  which  an  appeal 
from  their  decisions  lay  to  the  quarter  sessions,  had  power  on 
notice  of  such  an  appeal  being  given,  to  bind  the  witnesses  in 
the  case  over  by  recognizance  to  appear  at  quarter  sessions  on 


»  7  G.  4,  c.  64  ("  The  Criminal  *  Bennet  v.  Watson,  1814. 

Law  Act,  1826"),  5  31;  9G.4,c.64,  •  Graham,  B.,    as  cited  2  Burn, 

§  34,  Ir.  Just.  122 ;  Evans  v.  Bees,  1840  (Ld. 

'  £x  parte  WilHams,  1824.  Denman). 

Ml  &  12  y.  c.  42  ("  The  Indict-  •  30  &  31  Y.  c.  35,  §§  3  and  4,  died 

able    Offences  Act,  1848  '*),   §   20 ;  ante,  §  490,  n. 

Bennet  v,  Watson,  1814;  9  G.  4,  c.  ''  Id.  S  3. 
64,  $  2,  Ir.    See  Ashton's  case,  1845. 
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8UBP(ENA  AD  TESTIFICANDUM.  [PART  V. 

the  hearing  of  the  appeal.  Other  statutes  giving  a  right  of 
appeal  to  quarter  sessions  did  not  however  confer  on  the  Court 
of  Summary  Jurisdiction  such  power,  and  now  by  the  Summary 
Jurisdiction  Act,  1879,^  it  is  provided,*  "Where,  in  pursuance 
of  any  Act,  whether  past  or  future,  any  person  is  adjudged  by 
a  conviction  or  order  of  a  Court  of  Summary  Jurisdiction  to 
be  imprisoned  without  the  option  of  a  fine,  either  as  a  punish- 
ment for  an  offence,  or,  save  as  hereinafter  mentioned,  for  failing 
to  do  or  to  abstain  from  doing  any  act  or  thing  required  to  be 
done  or  left  undone,  and  such  person  is  not  otherwise  authorised 
to  appeal  to  a  Court  of  Greneral  or  Quarter  Sessions,  and  did 
not  plead  guilty,  of  admit  the  truth  of  the  information  or 
complaint,  he  may,  notwithstanding  anything  in  the  said  Act, 
appeal  to  a  Court  of  Greneral  or  Quarter  Sessions  against  such 
conviction  or  order :  Provided  that  this  section  shall  not  apply 
where  the  imprisonment  is  adjudged  for  failure  to  comply  with  an 
order  for  the  payment  of  money,  for  the  finding  of  sureties,  for  the 
entering  into  any  recognizance,  or  for  the  giving  of  any  security." 
The  attendance  of  the  witnesses  on  the  hearing  of  any  appeal 
under  the  above  section  is  secured  by  means  of  the  issue  of  a  Crown 
Office  subpoena  from  the  court  of  quarter  sessions. 

§  1239.^  This  brings  us  to  the  second  mode  in  which  the  attend- 
ance of  witnesses  may  be  procured  in  criminal  cases.  This  is  by 
means  of  a  Crown  Office  subpoena.  A  "subpoena"  is  the  or- 
dinary mode  of  summons  to  attend  as  a  witness  at  trials  of  any 
civil  case,  being  served  upon  the  witness.  This  is  a  judicial  writ, 
which  the  proper  officer,  on  production  to  him  of  a  praecipe  in  due 
form  for  filing,*  is  bound  to  issue  at  the  instance  of  the  party 
applying  for  it,  without  any  order  of  the  court  for  that  purpose 
having  first  been  obtained.*  It  jnust,  in  the  High  Court,  be  in 
one  or  other  of  seven  Forms  given  in  the  Eules ;  *  containing,  if  the 
witness  be  required  to  produce  any  documents,  a  clause  to  that 
effect,  in  which  case  the  writ  is  termed  a  subpoena  duces  tecum. 


M2  &  43  V.  c.  49.  •  Holden  v.  Holden,   1857 ;    and 

a  §  19.  Hill  V,  Dolt,  1857. 

»  Gr.  Ev.  §  309,  in  part.  •  See  Ord.  XXXVIL  r.  27 ;  and 

*  R.  S.  C.  1883,  Ord.  XXXVII.  Forms  1  to  7  in  App.  J. 
r.  ii6,  and  Form  21  in  App.  G. 
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CHAP.  1.3  8UBP(£NA  DUCES  TECUM. 

When  the  attendance  of  a  witness  is  required  to  be  given  before  a 
oourt  possessing  criminal  jurisdiction,  it  is  (as  in  oiyil  cases)  com^ 
manded  bj  '*  subpoena/'  but  such  subpoena  is  issued  out  of  the 
Crown  Office  Department  of  the  Court  of  Queen's  Bench,  and  is 
hence  briefly  called  "  a  Crown  Office  subpoBna."  A  Crown  Office 
subpoena  may  either  simply  require  the  attendance  of  the  witness, 
or  be  a  subpoena  duces  tecum.  When  a  Crown  Office  subpccna  is 
required  to  secure  the  attendance  of  a  witness  at  petty  sessions, 
qnarter  sessions,  or  assizes,  it  cannot  be  obtained  from  the  Clerk 
of  the  Peace  or  from  the  Clerk  of  Assize.  Its  issue  must  be 
obtained  from  the  Crown  Office  in  London.  This  is  usually  done 
by  the  London  agents  of  the  solicitor  employed  by  the  party  by 
whom  the  attendance  of  the  witness,  before  either  of  the  tribimals 
just  mentioned,  is  required.  A  few  days  ought  usually  to  be  allowed 
for  procuring  the  writ,  but,  in  urgent  cases,  it  may  be  obtained 
by  return  of  post,  or  even  in  answer  to  a  telegram  to  agents  in 
London  in  a  much  less  time.  The  application  at  the  Crown  Office 
for  a  Crown  Office  subpoena  is  made  by  a  solicitor  or  by  a  solicitor's 
derk,  but  it  is  sometimes  made  by  the  party  in  person.  An  appli- 
cant for  a  Crown  Office  subpoena  fills  up  a  proper  form  of  subpoena 
on  parchment  with  the  name  of  at  least  one  witness,  pays  for  and 
affixes  to  it  a  stamp  for  five  shillings,  upon  which  it  is  sealed  for 
him.  Subpoenas  are  not  allowed  to  be  issued  in  blank  except  to 
the  police  and  to  the  solicitors  to  the  Treasury.  A  Crown  Office 
subpoena  may  be  obtained  where  a  summons  to  a  witness  has  been 
issued  instead  of  reliance  being  entirely  placed  upon  the  summons 
being  "  backed  "  under  the  provisions  of  the  Summary  Jurisdiction 
Acts.^  But  in  general  a  Crown  Office  subpoena  will  not  be  sealed 
for  parties  in  person  till  after  particular  enquiry  by  the  Crown 
Office  into  the  matter,  and  on  their  being  satisfied  that  such 
subpoena  is  not  sought  for  some  malicious  purpose  or  for  annoyance. 
A  Crown  Office  subpoena  may  be  served  anywhere  in  England. 

§  1240.  A  subpoena  duces  tecum  must  specify  with  reasonable 
distinctness  the  particular  documents  required;  and  a  general 
direction  to  produce  all  papers  relating  to  the  subject  in  dispute 
will  not  be  enforced.^    When  a  witness  is  served  with  a  subpoena 

A  See  infra,  §  1318JL  *  Lee    v.     Angas,     1866    (Wood« 

V.-O.);  Att.-Qeii.  v.  Wilson,  1839. 
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SUBP(ENA  ONLY  GOOD  FOR  ONE  SITTING.       [PART  V. 

duces  tecum,  lie  is  bound  to  attend  with  the  documents  demanded 
therein,  if  he  has  them  in  his  possession,  and  he  must  leave  the 
question  of  their  actual  production  to  the  judge,  who  will  decide 
upon  the  validity  of  any  excuse  that  may  be  offered  for  withholding 
them.^  For  example,  an  attachment  will  lie  against  an  pverseer 
or  solicitor  of  a  parish,  who,  in  an  inquiry  touching  the  settlement 
of  a  pauper,  refuses  to  bring  the  rate-books  of  such  parish  to  the 
petty  sessions,  in  obedience  to  a  Crown  OflSoe  subpoena ;  though  it 
may  be  very  questionable  whether  he  would  be  bound  to  submit 
these  books  to  examination,  in  the  event  of  his  bringing  them 
into  court.^  Moreover,  as  a  rule,  even  the  fact  that  the  legal 
custody  of  the  document  belongs  to  another  person  will  not 
authorise  a  witness  to  disobey  the  subpoena,  where  such  document 
is  in  his  actual  possession.'  But  documents  filed  in  a  public  office 
are  not  so  in  the  possession  of  a  clerk  there,  as  to  render  it 
necessary,  or  even  allowable,  for  him  to  bring  them  into  court 
without  the  permission  of  the  head  of  the  office ;  "*  and  the  secretary 
of  a  company  will  not  be  attached  for  declining  to  produce  at  a 
trial  documents,  which  have  been  entrusted  to  him  simply  as  a 
servant  of  the  company,  and  which  the  directors  have  specially 
forbidden  him  to  produce.* 

§  1241.  A  writ  of  subpoena,  though  commanding  the  witness  to 
attend  "  from  day  to  day  until  the  cause  be  tried,"  suffices  for  only 
one  sitting  of  the  court,  or  for  one  assize ;  and,  therefore,  if  the 
cause  be  made  a  remanet,  or  be  adjourned  to  another  session,  or 
assize,  the  writ  must  be  resealed,  and  the  witness  summoned  anew.^ 
Again,  if  any  alteration  be  made  in  the  writ,  after  it  is  sued  out, 
though  before  it  is  served,  it  must  be  resealed;'  and,  therefore, 
when  the  day  of  appearance  named  in  a  subpoena  was  altered  by  an 
attorney  from  one  term  to  another,  it  was  held  that  the  writ  thereby 
became  void,  and  that  a  witness,  on  whom  it  was  served  subse- 
quently to  the  alteration,  might  treat  it  as  waste  paper.* 

§  1241a.  An  ordinary  writ  of  subpoena  differs  from  a  subpoena 
duces  tecum  in  this  respect,  that  while  the  former  "  contains  three 
names  when  necessary  or  required,  and  may  contain  any  larger 


^  Amey  v.  Ix)iig,  1808.     See  ante,  *  Thornhill    v,    Thomhill,     1820; 

§  23  ;  and  as  to  what  is  a  valid  ex-  Austin  v.  Evans,  1841. 

ouse,  pee  ante,  §§  458 — 460.  *  Crowther  v.  Appleby,  1873. 

*  R.  V.  Greenaway,  andK.  v.  Carey,  •  Sydenham  v.  Rand,  1784. 
1845.  '  See  Ord.  XXXVII.  r.  31. 

•  Amey  v.  Long,  1807  (Ld.  Ellen-  •  Barber  t;.  Wood,  1838  (Ld.  Abin 
borough),  ger). 
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number  of  names,"*  the  latter  cannot  include  more  than  three 
persons,  and  the  party  suing  it  out  may,  if  it  be  deemed  desirable, 
have  a  separate  writ  for  each  person.' 

§  1242.'  The  service  of  a  subpoena  upon  a  witness  is  of  no 
validity  if  not  made  within  twelve  weeks  after  the  teste  of  the 
writ.*  It  must  also  in  all  cases  be  made  a  reasonahk  time  before 
trial,  to  enable  the  witness  to  put  his  affairs  in  such  order,  that  his 
attendance  on  the  court  may  be  as  little  detrimental  as  possible  to 
his  interests.*  On  this  principle,  a  summons  in  the  morning  to 
attend  in  the  afternoon  of  the  same  day  is  insufficient,  though 
the  witness  live  in  the  same  town,  and  very  near  to  the  place  of 
trial.*  Where,  however,  a  witness  was  served  at  noon,  while 
standing  on  the  steps  of  the  court-house,  and  being  then  told  that 
the  cause  was  coming  on  that  day,  replied,  "  very  well,"  his  non- 
attendance  at  five  o'clock,  when  the  trial  was  heard,  was  held  to 
render  him  liable  to  an  action,  since  his  answer  was  equivalent  to 
an  admission  that  the  service  was  in  time.^  If  a  witness  attend  a 
trial  in  obedience  to  a  subpcsna,  he  cannot  refuse  to  be  examined 
on  the  ground  of  any  irregularity  in  the  service.*  If,  too,  a 
witness  be  in  court  as  a  spectator,  he  cannot,  it  seems,  object  to 
give  evidence,  on  the  ground  that  the  subpoena  has  only  just  been 
served  upon  him ;  *  though,  if  he  be  a  solicitor,  who  is  engaged  in 
winding  up  another  cause,  the  rule  may  be  different ;  and  it  is 
highly  probable  that  he  would  not  be  liable  to  an  attachment  for 
disobedience.*®  Moreover,  in  criminal  prosecutions,  a  witness 
cannot  decline  to  be  sworn,  though  he  has  not  been  subpoenaed  at 
all."  In  civil  cases  a  witness  may,  however,  always  refuse  to  be 
examined,  unless  he  be  properly  served  with  a  subpoena,  "  proper 
service  "  being  only  effected  when  accompanied  by  the  payment  of 
proper  "conduct  money."  ^*    But  an  objection  to  give  evidence 


»  Ord.  XXXVn.  p.  29. 

»  B.  30. 

>  Gr.  Ev.  S  314,  in  port. 

•  E.  34. 

•  Hammond  v,  Stewart,  1734-5. 

•  Id. ;  Barber  v.  Wood,  1838  (Ld. 
Abinger). 

^  Maunsell  v.  Ainsworth,  1840 
(Parke  and  Alderson,  BB.). ;  Jackson 
F.  Seagar,  1844  (Wightman,  J.). 

»  Wi8denv.Wiflden,1849(Wigram, 
V.-C). 

•  Doe  V,  Andrews,  1778. 

»  Pitcher  v.  King,  1845  (Williams, 
J.). 


"  R.  V.Sadler,  1830  (Littledale,  J.). 

"  Bowles  v.  Johnson,  1748;  contra 
Blackburn  v.  Hargreave,  1828,  where 
Hullock,  B.,  is  reported  to  have  held 
that,  if  a  witness  be  in  court,  having 
come  there  on  other  business,  he 
cannot  refuse  to  be  sworn,  though 
his  expenses  be  not  tendered,  is 
never  followed  in  practice.  Indeed, 
Hullock,  B.,  in  the  ver^  case  just 
cited,  held  that  a  witness  is  not  bound 
to  obey  a  subpcena  in  a  dvil  cause, 
unless  his  expenses  be  tendered, 
although  the  party  who  requires  hifl 
testimony  is  suing  in  f  orm&  paupexis* 
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whioh  is  founded  on  this  ground  must  be  made  before  the  Tvitness 
is  sworn,  and  will  not  be  entertained  afterwards. 

§  1243.  Where  a  subpoena,  requiring  the  attendance  of  a  witness 
on  the  31st  of  March,  and  so  on  from  day  to  day  until  the  action 
should  be  tried,  was  served  on  the  2nd  of  April,  when  the  witness 
was  distinctly  told  that  the  trial  had  not  come  on,  he  was  held 
civilly  responsible  for  disobeying  the  writ  on  the  6th  of  April  when 
the  cause  was  heard ;  ^  though,  had  he  received  no  notice  at  the 
time  of  service  that  the  cause  had  not  then  been  tried,  the  result 
might  have  been  different,  and  he  would  at  least  have  avoided  the 
penalty  of  an  attachment.^  The  question  whether  a  subpoena  has 
been  served  within  a  reasonable  time  is,  however,  entirely  one  for 
the  discretion  of  the  judge,^  and  will  vary  according  to  the  dr- 
oumstances  of  each  case.^ 

§  1244.  Under  the  E.  S.  C,  1883,  "  the  service  of  a  subpoena 
shall  be  effected  by  delivering  a  copy  of  the  writ,  and  of  the 
indorsement  thereon,  and  at  the  same  time  producing  the  original 
writ."  *  Personal  service  will  not  be  dispensed  with,  even  though 
it  be  sworn  that  the  witness  keeps  out  of  the  way  to  avoid  such 
service ;  ®  and  the  provision,  which  requires  the  production  of  the 
original  writ  at  the  time  of  serving  the  copy,  must  be  strictly 
followed,  since  otherwise  the  witness  cannot  be  chargeable  with  a 
contempt  in  not  appearing  upon  the  summons.^  Again,^  *' affidavits 
filed  for  the  purpose  of  proving  the  service  of  a  subpoena  upon  any 
defendant,  must  state  when,  where,  and  how,  and  by  whom,  such 
service  was  effected." 

§  1245.  If  the  copy  of  the  writ  vary  in  any  material  degree 
from  the  original  subpoena,  as  where  the  copy  required  the  witness 
to  attend  on  the  24th  of  May,  and  the  writ  itseU  specified  the 
27th,  an  attachment  for  disobedience  cannot  be  obtained.®  The 
writ,  too,  must  state,  with  reasonable  certainty,  the  name  of  the 
cause,  as  also  the  place  in  which  the  attendance  of  the  witness  is 


1  Davis  V,  LoveU,  1839. 

•  Alexander  v.  Dixon,  1823. 

»  Barber  v.  Wood,  1838 ;  ante, 
$23. 

*  See,  further,  the  analogous  cases 
respecting  the  reasonable  service  of  a 
notice  to  produce,  ante,  §  445.  In 
the  United  States,  the  reasonableness 
of  the  time  is  generally  fixed  by  sta- 
tute, one  day  being  usually  allowed 
for  every  twenty  miles  that  inter- 
vene between  the  residence  of  the 
witness  and  the  place  of  triaL    Per- 


haps a  somewhat  similar  rule  might 
with  advantage  be  adopted  in  this 
country. 

*  Ord.  XXXVn.  r.  32. 

•  See  In  re  Pyne,  1843. 

'^  Wadsworth  v.  Marshall,  1832 ; 
E.  V.  Wood,  1832  fLittledale,  J.); 
Garden  v.  Cresswell,  1837 ;  Jacob 
v.  Kungate,  1835 ;  Pitcher  v.  King, 
1845  (WiUiams,  J.> 

«  By  R.  S.  0.  Ord.  XXXVH.  r.  33. 

>  Doe  V.  Thomson,  1841  (Wight* 
man,  J.)« 
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required.^  Where,  however,  a  subpoena  required  the  attendance 
of  the  witness  at  Westminster  Hall,  the  Nisi  Prius  sittings  being 
in  fact  held  at  the  adjoining  sessions-house,  it  was  ruled  that  an 
attachmeut  might  be  granted  for  non-attendance  at  the  sessions- 
house,  notices  having  been  affixed  to  the  wall  of  the  court  in 
Westminster  Hall,  directing  witnesses  to  proceed  to  that  plaoe.^ 
So,  where  a  subpoena,  tested  the  9th  of  May  and  served  on  the 
19th  required  attendance  on  the  21st  of  March  instant,  this  was 
considered  an  error  which  could  not  mislead.' 

§  1246.  A  witness  served  with  a  subpoena  is,  in  civil  cases, 
entitled  to  be  paid  or  tendered  his  expenses.*  Bj  an  Act  of 
ParUament  of  the  reign  of  Elizabeth,*  if  any  person,  upon  whom 
any  process  of  subpoena  out  of  a  Court  of  Record  shall  be  served, 
''and  having  tendered  to  him,  according  to  his  countenance  or 
calling,  such  reasonable  sum  for  his  costs  and  charges,  as,  having 
regard  to  the  distance  of  the  places,  is  necessary  to  be  allowed," 
shall,  without  lawful  cause,  neglect  to  appear,  he  shall  forfeit  10/., 
and  yield  such  further  recompense  to  the  party  aggrieved,  as  the 
judge  in  his  discretion  shall  award.  The  question  as  to  what  con- 
stitutes the  "  reasonable  coats  and  charges  "  of  a  witness  under  this 
statute  was,  in  former  times,  left  very  much  to  the  discretion  of 
the  taxing  officers.  It  is  now  largely  set  at  rest  by  the  formal 
adoption  of  scales  of  remuneration/ 

§  1246a.  For  in  the  various  Divisions  of  the  High  Court  there 
now  are  regular  scales  of  allowances  to  witnesses.^  The  allowances 
to  witnesses  in  bankruptcy  proceedings  are  in  the  High  Court  the 
same  as  in  other  proceedings  in  the  High  Court ;  in  the  County 
Courts  such  allowances  are  in  accordance  with  the  scale  for  the 
time  being  in  force  in  county  courts.'  Such  witnesses  have  a 
statutory  right  to  the  payment  of  expenses  similar  to  the  above.  ^ 
But '  a  petitioning  creditor  is  not  regarded  as  a  witness,  or  to  be 
paid  for  loss  of  time,  though  he  may  claim  his  expenses  of  travelling 
and  subsistence. 

§  1246  b.  There  are  also  scales  of  allowances  to  witnesses  in 
criminal  cases  at  quarter  sessions  or  assizes.®    The  scale  of  remune- 


^  Id.;    Swanne  v.   Taafle,    1845;  *  See  Appendix  for  the   varioua 

Milson  V.  Day,  1829.  scales. 

*  ChapmaH  v.  Davis,  1841.  *  (General    Begulations  in  Bank- 

*  Page  V.  Carew,  1831.  ruptcy,  No.  20. 

*  5  £.  c.  9,  $  12.    Made  peTi>etual  ^  Cnamberlam  v.  Stoneham,  1889. 
by  26  &  27  V.  c.  125.     See  infra,  »  Bankrupt^    Rules,    1886    and 
and  also  §§  1247  et  seq.,  as  to  what  1890,  r.  71;  Williams'  Bankraptoy, 
may  be  claimed  for  these.  p.  386. 
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ration  in  courts  for  the  trial  of  either  parliamentary  or  manicipal 
petitions  is  by  statute^  the  same  as  in  the  High  Court.  In  the 
County  Court  witnesses  are  less  liberally  remunerated  than  in  the 
Royal  Courts  of  Justice. 

§  1247.  The  taxing  oflScers  will  be  justified,*  under  special  oir- 
cumstanoes,  in  allowing  costs  for  the  attendance  of  witnesses  who 
have  not  been  subpoenaed,  or  for  the  detention  of  witnesses  beyond 
the  actual  period  of  the  trial,  or  for  services  rendered  by  skilled 
witnesses,  who  either  prior  to  the  trial  have  been  employed  \mder 
the  direction  of  the  court,  *  or  at  the  trial  have  been  retained  to 
watch  the  testimony  of  other  witnesses.^  In  the  High  Court,  too, 
a  rule  *  now  provides  that,  "  as  to  evidence,  such  just  and  reason- 
able charges  and  expenses  as  appear  to  have  been  properly  incurred 
in  procuring  evidence,  and  the  attendance  of  witnesses,  &re  to  be 
allowed."  Under  this  rule,  a  taxing  officer  may,  in  his  discretion, 
allow  to  scientific  witnesses  for  their  attendance  larger  sums  than 
can  be  awarded  to  ordinary  witnesses  under  the  general  scale  of 
allowances.^  Moreover,  the  term  ^^  procunng  evidence  ^^  includes  all 
preliminary  costs  incurred  in  qualifying  witnesses  to  give  evidence 
at  the  trial.' 

§  1248.  In  the  High  Court,  if  a  foreign  witness,  not  accessible 
by  subpoena,  whose  evidence  is  material  in  the  cause,  refuses  to 
leave  his  home  unless  remunerated  for  his  trouble,  the  compensation 
paid  to  him,  if  reasonable  in  amount,  will  generally  be  allowed 
and  taxed  against  the  losing  party.®  And  where  the  captain  of  a 
ship  has  been  detained  for  a  long  time  in  this  country  in  order  to 
give  evidence  on  a  trial,  a  large  sum,  such  as  £100  in  all,  may  be 
allowed   for  his  detention.®     In  that  Court,  under  very  special 


»  31  &  32  V.  c.  125  ("  The  Parlia- 
mentary Elections  Act,  1868  "),  §  34, 
amended  by  42  &  43  V.  c.  75,  and 
46  &  47  V.  c.  51 ;  continued  till  3l8t 
December,  1895,  by  57  &  58  V.  c.  48. 
On  it8  construction,  see  McLaren  v. 
Home,  1881. 

*  See  D.  of  Beaufort  «.  Ld.  Ash- 
bumham,  1863 ;  Churton  v.  Frewen, 
1877. 

»  fiobb  v.  Connor,  1874  (Ir.). 

*  Ryan  v.  Dolan,  1872  (Ir.). 

*  R.  S.  C.  1883,  Ord.  LXV.  r.  27, 
Bubs.  9.  This  rule  rejects  the  old 
practice  of  the  Common  Law  Court, 
as  laid  down  in  Nolan  v,  Copeman, 
1873  (L:.);    May  v.    Selby,    1842; 


Murphy  v.  Nolan,  1873  (Ir.);  and 
adopts  that  formerly  preyailing  in 
Chancery,  as  shown  by  Batley  v. 
Kynock,  1875;  Smith  v.  Buller,  1875. 

•  Tumbull  r.  Jan  son,  1878. 

'  Mackley  v,  Chillingworth,  1877 ; 
Tumbull  V,  Janson,  1878. 

®  Lonergan  v.  Roy.  Ex.  Ass.,  1831 ; 
Tremain  v.  Barrett,  1815. 

'  As  much  as  a  guinea  a  day, 
and  a  total  of  over  100/.,  has  been 
allowed.  See  Stewart  v;  Steele,  1842 ; 
Mount  V.  Larkins,  1832 ;  Temperley 
V.  Scott,  1832;  Potter  v.  Rankin, 
1870;  Evans  v.  Watson,  1846;  Berry 
V.  Pratt,  1823.  See  The  Bahia, 
1865 ;  The  Earla,  1864. 
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drcTimstances,  on  taxation  of  oosts,  eubsistenoe  money  has  been 
allowed  to  a  seafaring  man,  who  was  a  necessary  witness  in  his 
own  cause,  and  who,  after  having  obtained  a  verdict,  remained  in 
England  until  an  application  for  a  new  trial,  made  by  his  opponent, 
had  been  refused.^  But  where  no  special  circumstances  intervene, 
the  expenses  of  the  attendance  of  witnesses  on  the  commission  day 
of  the  assizes  will  not  be  allowed  as  against  the  losing  party  on 
taxation  of  costs.^  In  the  County  Courts,  special  provision  is 
made  for  an  allowance  to  seafaring  men,  &c.,  detained  on  shore.' 

§  1249.  The  reasonable  expenses  of  a  witness  ought  to  be 
tendered  to  him  at  the  time  when  he  is  served  with  the  subpoBua,^ 
or,  at  least,  a  reasonable  time  before  the  trial ;  ^  and  even  though 
he  actually  appears,  he  cannot  be  attached  for  declining  to  give 
evidence,  unless  these  charges  are  paid  or  tendered.®  If,  however, 
he  chooses  to  give  his  evidence  without  these  being  first  paid,  he 
cannot  subsequently  maintain  any  action  for  them.^  He  has, 
moreover,  no  right  to  refuse  to  be  examined  on  the  ground  that 
the  expenses  incurred  by  him  on  former  attendances  have  not  been 
paid.^  If  the  witness  be  a  married  woman,  the  tender  should  be 
to  her,  rather  than  to  her  husband.*  If  a  person  be  subpcenaed  by 
both  parties,  before  giving  evidence  he  is  entitled  to  be  paid  by 
the  party  actually  calling  him  all  the  expenses  to  which  he  will  be 
liable,  after  exhausting  what  he  may  have  received  from  the 
opposite  side.*®  Of  course  a  witness  may  waive  his  right  to 
demand  the  payment  of  his  expenses,  and  if  he  does  so,  either 
directly,  by  agreeing  to  take  a  less  sum  than  that  to  which  he  is 
entitled,**  or  indirectly,  by  accompanying  the  parties  to  the  place 
of  trial  without  previously  making  any  claim,^^  he  will  be  liable  to 
all  the  consequences  of  disobedience,  should  he  subsequently  refuse 
to  appear  as  a  witness.*' 


*  Dowdell  V.  Austral.  Eoy.  Mail 
Co.,  1854.  See  Howes  v.  Baiber, 
1852;  Calvert  v.  Scinde  Bail.  Co., 
1865. 

*  Harvey  v.  Divers,  1855. 

»  C.  C.  K.  1889,  Ord.  IVa.,  r.  30. 

*  Fuller  V.  Prentice.  1788. 

*  Home  V.  Smith,  1815. 

*  Bowles  v.  Johnson,  1748;  New- 
ton v.  Harland,  1840;  Brocas  v. 
Lloyd,  1857. 

'  Collins  V,  Godefroy,  1831. 

*  Qaunt  V,  Johnson,  1848. 


•  Goodwin  v.  West,  1637,  as  re- 
ported Cto.  Car.  522  ;  W.  Jon.  430. 

»o  AUen  V.  YoxaU,  1844  (Rolfe,  B.); 
Betteley  v,  M'Leod,  1837. 

"  Betteley  v.  M'Leod,  1837. 

"  In  Newton  v.  Harland,  1840,  a 
witness  who  accompanied  the  plain- 
tiffs to  the  place  of  trial,  and  lived 
with  them  there,  was  deemed  to  have 
waived  her  right  to  remuneration  up 
to  the  time  of  the  trial,  bat  to  be  stiU 
entitled  to  claim  her  fair  expenses  for 
returning  home. 

"  Goodwin  v.  West,  1637. 
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§  1250.  In  an  aotion  brought  by  a  witness,  who,  in  obedience  to 
a  subpoena,  has  attended  a  trial  in  a  civil  cause,  for  his  ^'  oosts  and 
charges,"  the  hiw  as  to  what  circumstances  will  support  the  claim 
is  not  very  clear,  and  the  following  propositions  are  therefore  only 
submitted  with  some  hesitation.  First,  a  witness  can  only  maintain 
such  an  action  egainst  the  party  to  the  suit  who  has  subpoenaed  him, 
if  an  express  or  implied  contract  upon  the  subject  can  be  shewn ;  ^ 
secondly,  the  jury  may,  according  to  the  better  opinion,  in  some  cir- 
cumstances reasonably  infer  a  promise  to  pay  from  the  mere  fact  of 
the  attendance  of  the  witness  at  the  trial,  and  where  such  an 
inference  is  drawn,  the  action  can  be  supported  by  the  implied 
contract;'  thirdly,  a  witness  cannot  recover  any  larger  amount 
than  the  sum  specified  in  the  scale  of  allowance  as  fixed  by  the 
judges,  even  though  he  rests  his  claim  on  an  express  promise ; ' 
and,  lastly,  no  action  can  usually  be  maintained  by  a  witness 
against  the  solicitor  who  subpoenaed  him,  on  an  implied  contract  to 
pay  the  expenses  of  attendance,^  though  such  an  action  will  succeed, 
if  an  express  agreement  for  any  payment  can  be  established.' 

§  1251.  Conduct-money  received  by  a  witness  with  a  subpoena, 
may  be  recovered  back  by  the  party  who  paid  it,  as  money  had 
and  received,  where  the  attendance  of  the  witness  has  become 
imnecessary,  and  no  expenses  have  been  incurred  under  the  writ.* 

§  1252.^  In  cnminal  cases  it  is  not  in  general  necessary  that 
there  should  be  any  tender  of  fees,  either  on  the  part  of  the  Crown 
or  of  a  prisoner,  to  compel  the  attendance  of  the  respective 
witnesses.*  This  rule  will  prevail,  though  the  indictment  has  been 
removed  by  certiorari,  and  is,  consequently,  tried  in  the  Nisi  Prius 
Court.®  An  exception  exists,  however,  in  favour  of  witnesses, 
who,  living  in  one  distinct  part  of  the  United  Kingdom,  are 
required  to  obey  subpoenas  directing  their  attendance  in  another ; 
for  these  are  not  liable  to  punishment  for  disobedience  of  the 
process,  unless,  at  the  time  of  service,  a  reasonable  and  sufiScient 
sum  of  money,  to  defray  their  expenses  in  coming,  attendiDg^  and 

^  Hallot  V,  Hears,  1810;  Goodwin  1857  (Bramwell,  B.). 

V.  West,  1637.  •  Martin  v.  Andrews,  1856. 

»  Pell  V.  Daubeny,  1850.  '  Gr.  Ev.  §  31 1 ,  as  tofirst threehnes, 

»  Willis  V.  Peckham,  1820 ;  Collins  •  Pell  v.  Daubeny,    1850  (Parke 

V.  Godefroy,  1831.  and  Alderson,  BB.),  1820  (Bay ley, 

*  Eobins  v.  Bridge,  1837 ;  Lee  v.  J.};  B.  v,  Gousens,  1850  (Wightman, 
Everest,  1857.  J.) ;  B.  v.  Cooke,  1824  (Parke,  J., 

*  Bobins  v.  Bridge,  1837 ;  and  cases  and  Garrow,  B.). 

there  dted.    Also,  Lee  v.  Everest,         •  B.  v.  Cooke,  1824.  6ee  post,  $1266. 
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returning,  has  been  tendered  to  them.^  And  althougli  the  Army 
Act,  1881,^  contains  no  positive  enactment  enforcing  the  payment  of 
fees  to  a  witness  attending  a  court  martial,  such  a  witness  cannot  be 
punished  for  making  default  in  his  attendance,  unless  previously  to 
the  trial  he  was  paid  or  tendered  his  reasonable  expenses. 

§  1253.  In  order,  however,  to  encourage  the  due  prosecution  of 
offenders,  criminal  courts  have  power  to  grant  to  those  prosecutors* 
and  witnesses  for  the  Crown  who  attend  on  recognizance'  or 
subpoena,*  such  costs  as  will  reimburse  them  for  the  expenses  they 
have  incurred,  or  shall  incur,*  in  all  cases  of  felony,®  save  one  or  two.' 


^  45  G.  3,  c.  92,  §  4.  See,  also, 
44  &  45  V.  c.  24.  §  4,  subs.  3 ;  and 
44  &  45  V.  c.  69,  §§  15  and  27. 

»  44  &  45  V.  c.  58,  §  126,  subs.  lor. 

'  A  party  will  be  entitled  to  his 
expenses  under  this  term,  though  he 
has  been  bound  over  to  prosecute  by 
the  Quarter  Sessions:  B.  v,  Paine, 
1834. 

*  The  expenses  of  a  prosecutor, 
whose  name  is  included  in  a  sub- 
poena, are  not  confined,  under  this 
term,  to  his  costs  as  a  witness  only, 
though  he  has  not  been  bound  over 
by  the  magistrate  to  prosecute:  B. 
V.  Sheering,  1836  (by  aU  the  judges). 
See  E.  V,  J  eyes,  1835. 

*  A  judge  reserving  a  case  for  the 
0.  C.  C.  H.  may  allow  the  prosecutor 
the  costs  he  will  incur  in  ari^uing 
sudi  case;  and  the  officer  of  the 
court  above  will  tax  and  ascertain 
such  costs,  and  certify  the  amount 
to  the  officer  of  the  court  below  :  R. 
V.  Lewis,  1857 ;  B.  r.  Cluderoy,  1849. 

*  By  7  G.  4,  c.  64  (**  The  Criminal 
Law  Act,  1826"),  §  22,  "the  court 
before  which  any  person  shall  be 
prosecuted  or  tried  for  any  felony  is 
nereby  authorised  and  empowered, 
at  the  request  of  the  prosecutor  or  of 
any  other  person,  who  shall  appear 
on  recognizance  or  subpoena  to  pro- 
secute or  give  eyidence  against  any 
person  accused  of  any  felony ^  to  order 
payment  unto  the  prosecutor  of  the 
costs  and  expenses  which  such  pro- 
secutor shall  incur  in  preferring  the 
indictment,  and  also  payment  to  the 
prosecutor  and  witnesses  for  the  pro- 
secution, of  such  sums  of  money  as 
to  the  court  shall  seem  reasonable 
and  sufficient,  to  reimburse  such 
prosecutor  and  witnesses  for  the 
expenses  they  shall  have  severally 


incurred  in  attending  before  the  ex- 
amining magistrate  or  magistrates 
and  the  grand  jury,  and  in  other- 
wise carrying  on  such  prosecution; 
and  also  to  compensate  them  for 
their  trouble  and  loss  of  time  there- 
in ;  and,  although  no  bill  of  indict- 
ment be  preferred,  it  shall  still  be 
lawful  for  the  court,  where  any  per- 
son shall,  in  the  opinion  of  the  court, 
bon^  fide  have  attended  the  court  in 
obedience  to  any  such  recognizance 
or  subpoena,  to  order  payment  unto 
such  person  of  such  sum  of  money 
as  to  the  court  shall  seem  reasonable 
and  sufficient,  to  reimburse  such 
person  for  the  expenses  which  he 
or  she  shall  have  bon&  fide  incurred 
by  reason  of  attending  before  the 
examining  magistrate  or  magistrates, 
and  by  reason  of  such  recognizance 
or  subpoena ;  and  also  to  compensate 
such  person  for  trouble  and  loss  of 
time ;  and  the  amount  of  the  ex- 
penses of  attending  before  the  exa- 
mining magistrate  or  magistrates, 
and  the  compensation  for  trouble 
and  loss  of  time  therein,  shall  be 
ascertained  b}*  the  certificate  of  such 
magistrate  or  magistrates,  gi'anted 
before  the  trial  or  attendance  in 
court,  if  such  magistrate  or  magis- 
trates shall  think  fit  to  grant  the 
same ;  and  the  amount  of  all  other 
expenses  and  compensation  shall  be 
ascertained  by  the  proper  officer  of 
the  court,  subject  nevertheless  to  the 
regulations  to  be  established  in  the 
manner  hereinafter  mentioned.''  As 
to  Ireland,  see  6  &  7  W.  4,  c.  116 
(**The  Grand  Jury  (Ireland)  Act, 
1836 "),  §  105,  Ir. ;  and  7  &  8  V. 
0.  106  (**The  County  Dublin  Grand 
Jury  Act,  1844  "),  §  40,  Ir. 
7  The  diief  exceptions  appear  to  bo 


821 


EXPENSES  OF  WITNESSES  IN  MISDEMEANOBS.      [PART  T. 

§  1254.  Similar  powers  of  awarding  costs  are  also  possessed  by 
the  court  on  prosecutions  for  any  of  the  following  misdemeanors  or 
offences: — attempts  to  commit  felony;^  assaults  with  intent  to 
commit  felony ; '  assaults  upon  a  peace  officer  in  the  execution  of 
his  duty,  or  upon  any  person  acting  in  his  aid;'   assaults  in 


in  the  case  of  offences  against  '*  The 
Treason  Felony  Act,  1848  "  (11  &  12 
V.  c.  12),  §  10,  and  prosecutions,  not 
conducted  by  the  Crown,  and  success- 
ful in  obtaining  a  conviction  for  of- 
fences against  the  coinage,  under  24 
&  25  V.  c.  99 ("The CJoinage  Offences 
Act,  1861"),  by  §  42  of  which  "in 
all  prosecutions  for  any  offence 
against  this  Act,  in  England,  which 
shall  be  conducted  under  the  di|»c- 
tion  of  the  solicitors  of  Her  Majesty's 
Treasury,  the  court  .  .  .  shall  allow 
the  expenses  of  the  prosecutors,  in 
all  respects  as  in  cases  of  felony; 
and  in  all  prosecutions  for  any  such 
offenoe,  in  England,  which  shall  not 
be  so  conducted,  it  shall  be  lawful 
for  such  court,  in  case  a  conviction 
shall  take  filace,  hut  not  otJierwise,  to 
allow  such  expenses." 

»  By  7  G.  4,  c.  64  ("  The  Criminal 
Law  Act,  1826"),  §  23,  "where  any 
prosecutor  or  other  person  shall  ap- 
pear before  any  court,  on  recogni- 
zance or  subpoena,  to  prosecute  or 
^ve  evidence  against  any  person 
mdicted  of  any  assault  with  intent  to 
commit  felony,  of  any  attempt  to  com^ 
mit  felony,  of  any  riot,  of  any  miS' 
demeanor  for  receiving  any  stolen 
property  knowing  the  same  to  have 
been  stol^en,  of  any  assault  upon  a 
peace  officer  in  the  execution  of  his 
duty,  or  upon  any  person  acting  in  aid 
of  such  officer,  of  any  neglect  or  breach 
of  duty  as  a  pea>ce  officer,  of  any  assault 
committed  in  pursuance  of  any  con- 
spiracy to  raise  the  rate  of  wa^es,  of 
knowingly  and  designedly  obtaining 
any  property  by  false  pretences,  of 
wUful  and  indecent  exposure  of  the 
person,  of  wilful  and  corrupt  perjury, 
or  of  subornation  of  perjury,  every 
such  court  is  hereby  authorised  and 
empowered  to  order  payment  of  the 
costs  and  expenses  of  the  prosecutor 
and  witnesses  for  the  prosecution, 
together  with  a  compensation  for 
their  trouble  and  loss  of  time,  in  the 
same  manner  as  oourts  are  herein- 
before authorised  and  empowered  to 


order  the  same  in  cases  of  felony; 
and,  although  no  bill  of  indictment 
be  preferred,  it  shall  still  be  lawful 
for  the  court,  where  any  person  shall 
have  bon^  fide  attended  the  court  in 
obedience  to  any  such  recognizance, 
to  order  payment  of  the  expenses  of 
any  such  person,  together  with  a 
compensation  for  his  or  her  trouble 
and  loss  of  time,  in  the  same  manner 
as  in  cases  of  felony."  A  proviso 
originally  contained  in  this  section, 
excluding  expenses  of  attendance  be- 
fore the  examining  magistrate  from 
its  operation,  is  repealed  by  §  1  of 
14  &  16  V.  c.  65  ("  The  Criminal 
Justice  Administration  Act,  1861 "). 
By  §§  24  &  25  of  7  G.  4,  c.  64  ("  The 
Criminal  Law  Act,  1826"),  the  order 
for  payment  is  to  be  made  out  by 
the  proper  oflficer  of  the  court,  and 
the  money  is  to  be  paid  by  the 
treasurer  of  the  county,  &c.,  or  by 
such  other  person  as  is  mentioned  in 
the  Act.  if  the  treasurer  refuses  to 
pay  the  expenses  in  obedience  to  the 
order,  the  remedy  is  by  indictment, 
and  not  by  mandamus :  B.  v.  Jeves, 
1835.  See  5  A.  &  E.  812,  n.  But 
to  render  the  treasurer  liable  to  pro- 
secution, the  entire  order  of  the  court 
must  be  served  upon  him :  B.  v. 
Jones,  1840.  §  27  of  the  Act  pro- 
vides for  the  payment  of  the  expenses 
of  prosecutions  in  the  Court  cf  Admi- 
ralty. By  4  &  6  W.  4,  c.  36  ("  The 
Central  Criminal  Court  Act,  1834"), 
§  12,  any  two  judges  of  the  Central 
Criminal  Court  may  order  the  costs 
of  prosecutors  and  witnesses  to  be 
paid  by  the  treasurer  of  the  county 
m  which,  but  for  that  Act,  the  of- 
fender would  have  been  tried.  See 
7  &  8  V.  c.  106  ("The  County  Dublin 
Grand  Jury  Act,  1844  "),  §  40,  Lr.,  ae 
to  what  remuneration  will  be  allowed 
to  prosecutors  and  witnesses  attend- 
ing the  trial  of  misdemeanors  in  the 
county  of  Dublin. 

M  G.  4,  0.  64,  S  23,  cited  in  iMt 
note. 

•Id. 
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puTsoanoe  of  any  conspiraoy  to  raise  the  rate  of  wages  ;^  the 
reoeiying  stolen  property  knowing  it  to  have  been  stolen ; '  riot ;  • 
perjury  ;*  subornation  of  perjury ;  *  neglect  or  breach  of  duty  as  a 
peace  officer ;  *  obtaining  property  by  false  pretences ;  ^  wilful  and 
indecent  exposure  of  the  person;^  endeavouring  to  conceal  the 
birth  of  a  child;*  the  felony  of  having  or  attempting  to  have 
carnal  knowledge  of  girls  under  thirteen  years  of  age;^*  the 
misdemeanor  of  having  or  attempting  to  have  carnal  knowledge 
of  a  girl  over  thirteen  and  under  sixteen,  and  other  ofPences 
against  the  Criminal  Law  Amendment  Act ;  ^^  taking  or  causing 
to  be  taken  any  unmarried  girl  under  the  age  of  sixteen  years 
from  her  father,  mother,  or  guardian ;  ^^  conspiring  to  charge  any 
person  with  felony,  or  to  indict  him  for  felony ;  ^'  conspiring  to 
commit  any  felony ; "  committing  any  corrupt  practice,  whether  it 
be  a  felony,  or  misdemeanor,  either  at  a  parliamentary  ^^  or  at  a 
municipal^®  election,  and  all  misdemeanors  \mder  the  Merchant 
Shipping  Act,  1894,*^  under  the  Prevention  of  Offences  Act, 
1851,"  or  under  any  of  the  Acts  of  1861,  relating  to  larcenies,  to 


»  7  G.  4,  c.  64  (**The  Criminal 
Law  Act,  1826 ").  §  23,  cited  ante, 
note  \  p.  822. 

«  Id.  »  Id.  *  Id. 

•  Id.        .      •  Id.  '  Id. 

•  Id. 

f  'J  y^^  4  &  1  V.  c.  44. 

»  See  7  G.  4,  c.  64  ("  The  Criminal 
Iaw  Act,  1826"),  ante,  §  1253. 

»  By  48  &  49  V.  c.  69  ("The 
Criminal  Law  Amendment  Act, 
1886"),  i  18,  "The  court  before 
which  a  misdemeanor  indictable 
under  this  Act,  or  any  case  of  in- 
decent assault,  shall  be  prosecuted 
or  tried  may  allow  the  costs  of  the 
prosecution  in  the  same  manner  as  in 
cases  of  felony,  and  may  in  like  manner 
on  conviction  order  payment  of  such 
costs  by  the  person  convicted;  and 
every  order  for  the  allowance  or  pay- 
ment of  such  costs  shaU  be  made 
out,  and  the  sum  of  mone^  men- 
tioned therein  paid  and  repaid  upon 
the  same  terms  and  in  the  same 
manner  in  all  respects  as  in  cases  of 
felony." 

«  14  &  15  V.  c.  55 ("The  Criminal 
Justice  Administration  Act,  1851 "), 
I  2.    And  see,  also,  48  &  49  Y.  c.  69 


("The  Criminal  Law  Amendment 
Act,  1885"),  §  lU. 

"  14  &  15  V.  c.  55,  S  2. 

"  Id. 

>*  46  &  47  V.  0.  51  r"  The  Corrupt 
and  Illegal  Practices  Prevention  Act, 
1883  "),  §  53,  embodying  §§  10  and  13 
of  17  &  18  V.  c.  102  ("The  Corrupt 
Practices  Prevention  Act,  1 854  '^, 
and  applied  to  prosecutions  under 
47  &  48  V.  c.  70  ("The  Municipal 
Eleotions  (Corrupt  and  Illegal  IVao- 
tices)  Act,  1884  \  by  §  30  of  latter 
Act,  and  continued  till  31  st  Decem- 
ber, 1895,  by  "  The  Expiring  Laws 
Continuance  Act,  1894  "  (57  &  58  V. 
c.  48). 

'•  See  47  &  48  V.  c.  70  ("The 
Municipal  Elections  (Corrupt  and 
Illegal  Practices)  Act,  J  884"),  §  30, 
incorporating  17  &  18  V.  c.  102 
("The  Corrupt  Practices  Prevention 
Act,  1851 "),  §  10,  and  continued  till 
3l8t  December,  1895,  by  '*The  Ex- 

fdiing  Laws  Continuance  Act,  1894  " 
57  &  58  V.  c.  48). 

"  57  &  58  V.  c.  60,  §§  680,  (1), 
682,  and  700. 

«  14  &  15  V.  C.  19,  §  14. 
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malioioiis  injuries  to  property,  to  forgery,  or  to  offenoeB  against 
the  person.* 

§  1255.  If  a  bankrupt  be  prosecuted  by  order  of  any  court,  for 
any  misdemeanor  under  the  Debtors  Act,  1869,  or  the  Bank- 
ruptcy Act,  1883,  the  costs  of  the  prosecution  will  only  be  allowed 
on  production  of  an  order  from  the  Court.* 

§  1256.  The  Acts,  which  authorise  the  awarding  of  costs  to 
prosecutors  and  witnesses  for  the  Crown  in  criminal  trials,  do  not 
apply  to  cases  where  the  indictment  has  been  removed  into  the 
Queen's  Bench  Division  of  the  High  Court  by  certiorari ;'  and  no 
distinction  in  this  respect  is  recognized  between  a  removal  by  the 
prosecutor  and  a  removal  by  the  defendant.* 

§  12o6a.  Where  the  Acts  apply,  all  extra  expenses  incurred  in 
getting  up  a  prosecution  may  be  reimbursed,  except  the  attendance 
of  witnesses  before  a  coroner}  Thus,  where  a  witness,  in  conse- 
quence of  being  taken  ill  during  his  attendance  at  the  trial,  was 
put  to  some  extra  charges,  these  have  been  awarded  to  him  ;•  and 
the  costs  of  an  argument  before  the  Court  for  Crown  Cases  Reserved 
may  be  allowed.^  Expenses  may  also  be  allowed  to  the  prosecutor 
and  his  witnesses,^  though  the  accused,  who  had  not  been  appre- 
hended, and  was  imder  no  recognizance,  did  not  appear  to  take 
his  trial  :*  or  though  the  prisoner  had  been  apprehended  under 
a  bench-warrant,  and  the  prosecutor  and  his  witnesses  were  under 
no  recognizances,  and  only  one  of  them  had  been  subpoenaed;^® 
or  though  the  accused  was  not  forthcoming,  having  been  (through 
some  mistake)    discharged  by  proclamation  at  a  preceding  ses- 


«  24  &  25  V.  c.  96  ("  The  Larceny 
Act,  1861")  S  121;  24  &  25  V. 
c.  97  (*'The  Malicious  Damage  Act, 
1861"),  §  77;  24  &  25  V.  c.  98 
(♦*The  Forgery  Act,  1861"),  §  54; 
24  &  25  V.  c.  100  (**  The  Offences 
against  the  Person  Act,  1861 "), 
§77. 

*  32  &  33  V.  c.  62  ("  The  Debtors 
Act,  1869  "),  §  17 ;  46  &  47  V.  c.  52, 
§  149,  subs.  2,  and  §  166 ;  35  &  36  Y. 
0.  57,  §  17,  Ir. ;  R.  v.  Thomas,  1870. 
See  Ex  parte  Berry,  1872. 

»  IL  f.  Kelsey,  1832 ;  B.  v.  Richards, 
1828;  R.  V.  Johnson,  1827;  R.  v. 
Jeyes,  1835  (Littledale,  J.).  See  ante, 
§  1 252. 


•  R.  V.  Treasurer  of  Exeter,  1829 
(Littledale,  J.),  sed  qu. ;  and  see  R. 
V. ,  1838. 

•  R.  v.  Lewen,  1836  (Ld.  Denman) ; 
R.  V.  Rees,  1832  (Littledale,  J.);  R. 
v.  Taylor,  1832  (id.). 

•  In  re  Mallison,  1832  (Patteson. 
J.);  Anon.,  1833  (Parke,  J.). 

'  R.  V.  Cluderoy,  1849;  R.  v.  Lewis, 
1857.    See  ante,  §  1253,  n. 

•  Anon.,  1833  (Hullock,  B.). 

•  Flannery's  case,  1832  (Alderson, 
B.);  Anon.,  1833  (Ourney,  B.). 

»  R.  V.  Butterwick,  1839  (Parke, 
B.). 
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sioiLBy^  or  did  not  reac^  the  town  till  the  grand  juiy  were  dis- 
charged.* 

§  1257.  In  August,  1851,  the  Home  Secretary  was  authorised 
to  make  regulations  as  to  the  amount  of  costs  to  be  allowed  to 
prosecutors  and  their  witnesses  in  the  criminal  cases  above  stated  ;* 
and  rules  on  tins  subject  were  promulgated  on  the  9th  of  February, 
1858.* 

S  1257a.  In  some  grave  oases  of  felony  the  court  has  power^  to 


»  E.  V.  Botey,  1833  (Taunton,  J.). 
In  thifi  case  the  witnesses  had  been 
bound  over  to  ai^ar,  and  a  true  bill 
had  been  actually  found. 

«  Anon.,  1833  (Hullock.  B.). 

»  14  &  15  V.  c.  55  (*»The  Criminal 
Justice  Administration  Act,  1851 "), 
§§  4,  5,  6,  repealing  7  G.  4,  c.  64 
(**The  Criminal  Law  Act,  1826"), 
§26. 

^  The  scale  established  by  these 
rules  will  be  found  in  the  Appendix. 

»  Under  7  G.  4,  c.  64  ("The  Crimi- 
nal Law  Act,  1826"),  §  28,  which 
enacts  that,  "where  any  person 
shall  appear  to  any  court  of  o^er 
and  terminer,  gaol  delivery,  superior 
criminal  court  of  a  county  pala- 
tine, or  court  of  great  sessions,  to 
have  been  active  in  or  towards  the 
apprehension  of  any  person  charged 
with  murder  or  with  feloniously  and 
maliciously  shooting  af,  or  attempting 
to  discharge  any  kind  of  loaded  fire- 
arms aty  any  other  person^  or  with 
stabbing y  cutiiug^  or  poisoning ^  or  with 
administering  anything  to  procure  the 
miscarriage  of  any  wvman^  or  with 
rape,  or  with  burghry  or  fflonious 
housebreaking f  or  with  robbery  on  t?^ 
person^  or  with  arson^  or  with  horse- 
stealing^  bullork-stealing^  or  sheep- 
stealing,  or  with  being  acressory  be- 
fore the  fact  to  any  of  the  offences 
aforesaid,  or  with  receiving  any  stolen 
property  knounno  the  same  to  have  been 
stolen,  every  such  court  is  hereby 
authorised  and  empowered,  in  any 
of  the  cases  aforesaid,  to  order  the 
sheriff  of  the  county  in  which  the 
offence  shall  have  l>een  committed, 
to  pay  to  the  person  or  persons  who 
shall  appear  to  the  court  to  have  been 
active  ui  or  towards  the  apprehension 
of  any  person  charged  with  any  of 
the  said  offences,  such  sum  or  sums 


of  money  as  to  the  court  shall  seem 
reasonable  and  sufficient  to  compen- 
sate such  person  or  persons  for  his, 
her,  or  their  exx)ense8,  exertions,  and 
loss  of  time  in  or  towards  such  appre- 
hension; and  where  any  person  shall 
appear  tx>  any  court  of  sessions  of  the 
peace  to  have  been  active  in  or  towards 
the  apprehension  of  any  party,  charged 
with  receiving  stolen  property  knowing 
the  same  to  have  been  stolen,  such 
court  shall  have  the  power  to  order 
compensation  to  such  person  in  the 
same  manner  as  the  other  courts 
hereinbefore  mentioned :  provided 
always,  that  nothing  herein  con- 
tained shall  prevent  any  of  the  said 
courts  from  also  allowing  to  any 
such  persons,  if  prosecutors  or  wit- 
nesses, such  costs,  expensos,  and 
compensation,  as  courts  are  by  this 
Act  empowered  to  allow  to  prose- 
cutors and  witnesses  respectively.'* 
§  29  provides  that  the  sheriff  shall 
pay  tne  amount  awarded,  and  shall 
DO  repaid  by  her  Majesty's  Treasury; 
and  §  30  enacts,  that  if  any  man  shall 
be  killed  in  endeavouiing  to  appre- 
hend any  person  charged  with  any 
of  the  offences  mentioned  in  §  28, 
the  court  may  order  the  sheriff  to 
pay  to  his  widow,  child,  father,  or 
mother  such  sum  as  in  its  dincretion 
shall  seem  meet.  It  is  provided  by 
14  &  15  V.  c.  55  ("The  Criminal 
Justice  Administration  Act,  1851 "), 
$  7,  that  "nothing  in  this  Act  or  in 
any  regulations  under  this  Act,  shall 
interfere  with  or  affect  the  power  of 
any  court  to  order  pajrment  to  any 
person  who  may  appear  to  such  court 
to  have  shown  extraordinary  courage, 
diligence,  or  exertion,  in,  or  towards 
any  such  apprehension  as  herein- 
before mentioned,  of  such  sum  ai 
such  oourt  shall  think  reasonable. 
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Older  that  persons  who  have  been  espeoially  active  in  apprehending 
the  accused,  shall  be  paid  some  additional  remuneration  for  their 
expenses,^  exertions,'  and  loss  of  time.  This  power  exists  in  cases 
of  murder;^  attempting  to  murder;^  stabbing,  cutting,  or  poison- 
ing ;^  shooting  at  any  one,  or  attempting  to  discharge  loaded  fire- 
arms at  him ;  ^  administering  anything  to  a  woman  to  procure  her 
miscarriage;^  rape;*  house-breaking;®  robbery;^®  arson ;^^  horse- 
stealiDg;"  bullock-stealing;^'  or  sheep-stealing;**  and  receiving 
stolen  property  knowing  it  to  have  been  stolen;" — and  may  be 
exercised  by  courts  either  of  oyer  and  terminer  and  gaol  delivery, 
or  by  sessions  of  the  peace.** 

§§  1258-9.  An  Act"  which  is  still  in  form  only  temporary,  but 
which  has  now  been  in  operation  for  nearly  thirty  years  and  is 
still  in  force,**  empowers  magistrates,  on  all  charges  of  felony 


and  adjudge  to  be  paid,  iq  respect 
of  such  extraordinary  courage,  dili- 
gence, or  exertion.'* 

^  This  does  not  include  excuses 
incurred  in  apprehending  a  prisoner 
out  of  England :  R.  v,  Barrett,  1852 
(Williams,  J.).  But  the  Secretary 
of  State  must  in  such  case  be  memo- 
rialised: Id. 

'  Under  this  word,  a  gratuity  may 
be  awarded  to  a  prosecutor  for  his 
courage  in  apprehending  the  pri- 
soner :  E.  v.  Womersly,  1836  (Parke, 
B.),  though  he  has  not  been  put  to 
any  expense:  R.  v.  Barnes,  1835. 
If  the  facts  do  not  appear  in  evi- 
dence, the  judge  will  require  them 
to  be  laid  before  him  on  affidavit: 
E.  V.  Jones,  1834  (Park,  J.). 

»  7  G.  4,  c.  64  (**  The  Criminal 
Law  Act,  1826"),  cited  in  note  on 
last  pa^. 

*  This  offence,  though  not  men- 
tioned in  the  statute,  is  within  the 
spirit  of  the  enactment,  and  extra 
expenses  incurred  in  apprehending 
a  prisoner  charged  with  attempting 
to  murder  have  been  allowed :  E.  v. 
Durkin,  1837  (Patteson,  J.). 

<»  7  G.  4,  0.  64,  §  28,  cited  in  note 
on  last  page. 

*  Id.  '  Id.  •  Id. 

*  Id.  This  seems  not  to  include 
sacrilege:  E.  v.  Eobinson,  1828 
(HuUock,  Holland,  and  Parke,  BB.). 

w  Id.  "  Id.  »  Id. 

^*  Id.  This  word  describes  a  cldss 
of  offences,  and  includes  the  crime 


of  stealing  cows,  heifers,  &c. :  E.  v. 
Gillbrass,  1836.  "  Id. 

^  Id.  See,  also,  5  G.  4,  c.  84 
(**  The  Transportation  Act,  1824  "J, 
I  22,  on  the  construction  of  which 
see  E.  t;.  Emmons,  1840 ;  E.  i;.  Am- 
bury,  1852  (Williams,  J.).  See  the 
Irish  Acts  of  6  &  7  W.  4,  c.  116  ("  The 
Grand  Jury  (Ireland)  Act,  1836"), 
§§  106, 107 ;  and  7  &  8  V.  c.  106  (**  The 
County  Dublin  Grand  Jury  Act, 
1844"),  §§41,  42. 

"  14  &  15 y.  0. 55  ("The Criminal 
Justice  Administration  Act,  1851  "), 
§  8,  enacts  that,  **  when  any  person 
appears  to  any  court  of  sessions  of 
the  peace  to  have  been  active  in  or 
towards  the  apprehension  of  any 
party  charged  with  any  of  the  of- 
fences in  the  said  enactment  men- 
tioned "  (that  is,  in  §  28  of  7  G.  4, 
c.  64)  ''which  such  sessions  may 
have  power  to  try,  such  court  of 
sessions  shall  have  power  to  order 
compensation  to  be  paid  to  such  per- 
son m  the  same  manner  as  the  other 
courts  in  the  said  enactment  men- 
tioned ;  provided  that  such  compen- 
sation to  any  one  person  shall  not 
exceed  the  sum  of  five  pounds,  and 
that  every  order  for  payment  to  any 
person  of  such  compensation,  ha 
made  out  and  delivered  by  the  pro- 
per officer  of  the  court  unto  such 
person  without  fee  or  payment  foi 
the  same." 

"  29  &  30  V.  0.  52. 

»  Being  by  "The  Expiring  Laws 
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''l>oii&  fide  made  upon  reasonable  and  probable  cause/'  or  on  a 
charge  of  any  misdemeanor,  bon&  fide  preferred,  in  which  they 
possess  a  general  power  to  allow  costs/  to  grant  to  prosecutors  and 
witnesses  certificates  of  their  expenses,  and  of  their  allowances  for 
trouble  and  loss  of  time,  although  they  may  not  be  bound  over 
by  recognizance  or  subpoena  to  prosecute  or  give  evidence,  and 
although  no  committal  for  trial  may  take  place.  The  Court  of 
Uuarter  Sessions  is  then  empowered  to  allow  the  amount  named  in 
any  such  certificate,  and  to  sign  an  order  for  payment.'  Again, 
the  Summary  Jurisdiction  Act,  1879,*  which  empowers  justices  in 
petty  sessions  to  dispose  of  many  indictable  offences  in  a  summary 
way,  provides,  in  §  28,  that,  subject  to  the  Home  Office  regulations, 
such  justices  may,  if  they  think  fit,  order  payment  of  the  expenses 
of  the  prosecutors  and  witnesses. 

§  1260.  By  the  common  law,  alike  in  England  and  in  America, 
in  all  criminal  cases,  the  prisoner  is  entitled  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favour.^  In  England,  by  an 
Act  known  as  "  Russell  Gumey's  Act,"  and  passed  in  1867,  the 
court,  before  which  any  accused  person  is  tried  either  for  felony 
or  misdemeanor,  may  order  that  any  of  his  witnesses,  who  shall 
appear  on  recognizance,  shall  be  paid  such  sum  as  will  compen- 
sate them  for  the  expenses,  trouble,  and  loss  of  time  they  may 
have  incurred  in  attending  either  before  the  magistrate  or  before 
the   court.^    By    the   same  Act,  on  certain   charges  of  misde- 


Contimiance  Act,  1894"  (67  &  58  V. 
c.  48),  §  1,  and  Bchedule,  contmued 
until  31st  December,  1895. 

^  Under  any  of  the  Acts  already 
referred  to. 

«  29  &  30  V.  c.  52,  §  2. 

»  42  &  43  V.  c.  49. 

«  2  Hawk.  P.  C.  c.  46,  §§  170, 172 ; 
2  Ph.  Ev.  434;  3  Russ.  0.  &  M. 
598 ;  Const.  U.  S.  Amendm.  Art.  6. 
See,  also,  30  &  31  Y.  c.  35,  §§  3  and 
4,  extending  §  23  of  7  G.  4,  c.  64 
(set  out  ante,  note  to  §  1254) ;  §  2  of 
14  &  15  Y.  c.  55  (set  out  ibid.),  and 
11  &  12  Y.  c.  42  (**  The  Indictable 
Offences  Act,  1848^'),  §§  16  and  20, 
to  witnesses  for  a  defendant,  and 
itself  extended  to  Scotland  by  55  & 
66  Y.  c.  55  (''The  Burgh  Police 
(Scotland)  Act,  1892"),  $  475. 


•  30  &  31  Y.  0.  35,  §  5,  enacts  that 
**  the  court  before  which  any  accused 
person  shall  be  prosecuted  or  tried, 
or  for  trial  before  which  he  may  be 
committed  or  bailed  to  appear  for 
any  felony  or  misdemeanor,  is  here- 
by authorised  and  empowered,  in  its 
discretion,  at  the  request  of  any  per- 
son who  shall  appear  before  such 
court  on  recognizance  to  give  evidence 
on  behalf  of  the  person  accused,  to 
order  j)ayment  imto  such  witness  so 
appearing  such  sum  of  money  as  to 
the  court  shall  seem  reasonable  and 
sufficient  to  compensate  such  witness 
for  the  expenses,  trouble,  and  loss  of 
time  he  snail  have  incurred  or  sus- 
tained in  attending  before  the  exa- 
mining magistrate,  and  at  or  before 
such  court;  and  the  amount  of  such 
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meanor,^  which  maj  form  the  subject  of  vexatiouB  indictments,  the 
oonrt,  in  the  event  of  the  accused  being  acquitted,  may,  under  certain 
droumstances,  order  his  costs,  and  the  costs  of  his  witnesses,  to  be 
defrayed  by  the  prosecutor.^  A  similar  power  also  prevails  with 
respect  to  certain  other  misdemeanors.* 


expenses  of  attending  before  the  exa- 
mining magistrate,  and  compensation 
for  trouble  and  loss  of  time  therein, 
shall  be  ascertained  by  the  certificate 
of  such  magistrate,  granted  before 
the  attendance  in  court;  and  the 
amount  of  all  other  expenses  and 
compensation  shall  be  ascertained 
by  file  proper  officer  of  the  court, 
who  shall,  upon  receipt  of  the  sum 
of  sixpence  for  each  witness  [but  now, 
as  to  this  fee,  see  32  &  33  V.  c.  89, 
J$  10,  11],  make  out  and  deliver  to 
the  person  entitled  thereto  an  order 
for  such  expenses  and  compensation, 
together  with  the  said  fee  of  six- 
pence, upon  such  and  the  same  trea- 
surers and  officers  as  would  now  by 
law  be  liable  to  payment  of  an  order 
for  the  expenses  of  the  pro8ecut9r  or 
witnesses  against  such  accused  per- 
son ;  and  if  the  accusation  be  of  such 
kind  that  the  court  shall  have  no 
power  to  order  the  expenses  of  the 
prosecutor,  then  upon  the  treasurer 
or  other  officer  in  the  capacity  of  a 
treasurer  of  the  county,  nding,  divi- 
sion, city,  borough,  or  place  where 
the  offence  of  such  accu><ed  person 
may  be  alleged  to  have  been  com- 
mitted, which  treasurer  or  other  offi- 
cer is  hereby  required  to  pay  the 
same  orders  upon  sight  thereof,  and 
shall  be  allowed  the  same  in  his 
accounts :  Provided  always,  that  in 
no  case  shall  any  such  allowances  or 
compeusation  exceed  the  amount 
now  by  law  permitted  to  be  made 
to  prosecutors  and  witnesses  for  the 
jirosecution ;  and  provided  always, 
that  such  allowances  and  compensa- 
tion shall  be  allowed  and  paid  as 
part  of  the  expenses  of  the  prosecu- 
tion." 

*  Viz. :  perjury,  subornation  of  per- 
jury, conspiracy,  obtaining  money 
or  other  proper^  by  false  pretences, 
keeping  a  gambling  or  disorderly 
house,  and  any  indecent  assault. 

*  By  30  &  31  V.  0. 35,  §  2,  ••  when- 


ever any  bill  of  indictment  shall  be 
preferred  to  any  grand  jury,  under 
the  provisions  of  *  The  Vexatious 
Indictments  Act,  1859  *  (22  &  23  V. 
0.  17 ")  [for  any  offence  named  in 
the  last  preceding  note]  "against 
any  person  who  has  not  been  com- 
mitted to  or  detained  in  custody,  or 
bound  by  recognizance  to  answer 
such  indictment,  and  the  person 
accused  thereby  shall  be  acquitted 
thereon,  it  shall  be  lawful  for  the 
court  before  which  such  indictment 
shall  be  tried,  in  its  discretion,  to 
direct  and  order  that  the  prosecutor, 
or  other  person  by  or  at  whose  in- 
stance such  indictment  shall  have 
been  preferred,  shall  pay  unto  the 
accuseii  person  the  just  and  reason- 
able costs,  charges,  and  expenses  of 
such  accused  person  and  his  witnesses 
(if  any)  caused  or  occasioned  by  or 
oonsequent  upon  the  preferring  of 
such  bill  of  indictment,  to  be  taxed 
by  the  proper  officer  of  the  court; 
and  upon  non-payment  of  such  costs, 
charges,  and  expenses  within  one 
calendar  month  after  the  date  of 
such  direction  and  order,  it  shall  be 
lawful  for"  [the  Queen's  Bench 
Division  of  the  High  CJourt],  "  or 
any  judge  thereof,  or  for  the  jus- 
tices and  judges  of  the  Central  Crimi- 
nal Court  (if  the  bill  of  indictment 
has  been  preferred  in  that  Court),  to 
issue  against  the  person  on  wnom 
such  order  in  made  such  and  the  like 
writ  or  writs,  process  or  processes, 
as  mav  now  be  lawfully  issued  by 
any  of  the  said  superior  courts  for 
enforcing  judgment  thereof." 

•  Namely,  misdemeanors  under 
•*The  English  Debtors  Act,  1869" 
(32  &  33  V.  c.  62,  §  18);  **The  Bank- 
ruptcy Act,  1883  "  (46  &  47  V.  c.  52, 
§  149,  subs.  2);  **The  Irish  Debtors 
Act,  1872  "  (35  &  36  V.  c.  57,  §  18, 
Ir.);  "The  Con-upt  Practices  Pre- 
vention Act,  1854  (17  &  18  V.  o.  102, 
§  12,  continued  by  57  &  58  V.  c.  48, 
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§  1260a,  Independentlj  of  enactment,  the  oourt  may,  for  the 
parposes  of  defence,  direct  constables  to  restore  to  prisoners  any 
property  which  may  have  been  taken  from  them,  provided  only 
that  it  be  not  required  as  an  instrument  of  proof  at  the  trial,  and 
that  it  do  not  fairly  appear  to  be  the  produce  of  the  crime  with 
which  they  stand  charged.^ 

§  1261.  Writs  of  subpoena  have  at  common  law  no  force  beyond 
the  jurisdictional  limits  of  the  court  from  which  they  issue.  To 
secure  the  due  administration  of  justice,  additional  powers  were 
required  to  compel  the  attendance  of  witnesses  resident  in  one 
part  of  the  United  Kingdom  at  a  trial  in  another  part.  In  1805, 
an  Act  was  passed  supplying  a  remedy  for  the  evil,  so  far  as 
regarded  criminal  prosectUions^ 

§  1262.  Nearly  half  a  century  later,  the  Attendance  of  Witnesses 
Act,  1854,  provided  means  by  which,  in  civil  casea^  the  attendance 
of  witnesses  who  are  in  one  kingdom  of  the  British  Empire  can  be 
enforced  in  any  other  such  kingdom.' 


till  3l8t  December,  1895),  and  pro- 
bably "The  Municipal  Corporations 
Act,  1882,  Part  IV."  (47  &  48  V.  c.  70, 
§  30),  and  **  The  I^ewspaper  Libel 
and  Begistration  Act,  1881  '^  (44  &  45 
V.  c.  60,  §  6), 

1  B.  v.  Barnett,  1829  ;  B.  v.  Jones, 
1834 ;  B.  V.  O'Donnell,  1835 ;  B.  v. 
Kinsey,  1836;  B.  v.  Burgiss,  1836; 
B.  V.  Booney,  1836;  B.  v.  Frost, 
1839 

*  45  G.  3,  c.  92,  §§  3,  4,  which  in 
substance  enacts  that  the  service  of  a 
subpoena  or  other  process  upon  any 
person  in  one  p>art  of  the  United 
Kin^om,  requiring  his  appearance 
to  give  evidence  in  any  criminal  pro^ 
seeuiion  in  another  part,  shall  be  as 
effectual  as  if  the  process  had  been 
served  in  that  part  where  the  witness 
is  required  to  appear.  If  the  person 
served  does  not  appear,  the  court  out 
of  which  the  process  issued  may,  upon 
proof  of  service,  transmit  a  certificate 
of  the  default,  under  the  seal  of  the 
court,  or  under  the  hand  of  one  of  the 
judges,  to  the  Queen*s  Bench  Divi- 
sion of  the  High  Court  in  England 
or  Ireland,  or  to  the  Crourt  of  «fu8ti- 
dary  in  Scotland,  according  as  the 
writ  may  have  been  served  m  one  or 
other  of  these  parts  of  the  kingdom ; 


and  such  courts  respectively,  on  proof 
that  a  reasonable  sum  was  tendered 
to  the  witness  for  his  expenses,  may 
punish  him  for  his  default,  in  like 
manner  as  if  he  had  refu.?ed  to  appear 
in  obedience  to  process  issuing  out  of 
these  respective  courts. 

•  17  &  18  V.  o.  34  (**  The  Attend- 
ance of  Witnesses  Act,  1854  "),  in  sub- 
stance enacts,  **I.  If  in  any  action 
or  suit  now  or  at  any  time  hereafter 
depending  in  any  Division  of  her 
Majesty's  High  Court  of  Justice" 
(these  words  must  be  read  here  by 
the  Judicature  Act,  1873  (36  &  37 
V.  c.  66)),  "at  Westminster  or 
Dublin,  or  the  Court  of  Session  or 
Exchequer  in  Scotland,  it  shall  ap- 
pear to  the  court  in  which  such  action 
is  pending,  or  if  such  court  is  not 
sitting,  to  any  jud^e  of  any  of  the 
said  courts  respectively,  that  it  is 
proper "  (the  affidavit  on  which  the 
application  is  founded,  must  disclose 
facts  to  show  that  the  attendance  of 
the  witness  is  reasonably  necessary : 
Allen  V.  D.  of  Hamilton,  1867)  "  to 
compel  the  personal  attendance  at 
any  trial" — (this  term  will  not  include 
the  hearing  of  an  action,  which  ' '  with 
all  matters  in  difference"  has  been 
referred  to  an  arbitrator:  Hall  v» 
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§  1262a.  By  the  Judicature  Act,  1884/  a  judge  may  now  exer- 
cise the  powers  thus  given,  whether  a  court  be  sitting  or  not. 

§  1263.  The  salutary  powers  conferred  by  the  above  enactments, 
ought  to  be  extended  to  all  important  tribunals  alike  in  criminal 
and  civil  cases.^ 


Brand,  1883,  C.  A.  Qusere,  wiU  it 
include  the  hearing  of  a  claim  in 
chambers :  Power  v,  Webber,  1876 

gr.) ;  or  a  reference  before  a  master : 
'Flanagan  v.  Geoghegan,  1864.  See 
Hall  V,  Brand,  supra,  and  see  post, 
§  1308) — "of  any  witness,  who  may 
not  be  within  the  jurisdiction  of 
the  court  in  which  such  action  is 
pending,  it  shall  be  lawful  for  such 
coTirt  or  judge,  if  in  his  or  their  dis- 
cretion it  shall  so  seem  fit,  to  order 
that  a  writ  called  a  writ  of  subpoena 
ad  testificandum,  or  of  subpoena  duces 
tecum,  or  warrant  of  citation,  shall 
issue  in  special  form  commanding 
such  witness  to  attend  such  trial 
wherever  he  shall  be  within  the 
United  Kingdom,  and  the  service  of 
any  such  writ  or  process  in  any  part 
of  the  United  Kingdom  shall  be  as 
valid  and  effectual  to  all  intents  and 
purposes  as  if  the  same  had  been 
served  within  the  jurisdiction  of  the 
court  from  which  it  issues.  II.  Every 
such  writ  shall  have  at  the  foot  thereof 
a  statement  or  notice  that  the  same 
is  issued  by  the  special  order  of  the 
court  or  j  udge,  as  the  case  may  be  ; 
and  no  such  writ  shall  issue  without 
such  special  order.  III.  In  case  any 
person  so  seived  shall  not  appear 
according  to  the  exigency  of  such 
writ  or  process,  it  shall  be  lawful  for 
the  court  out  of  which  the  same 
issued,  upon  proof  made  of  the  ser- 
vice thereof,  and  of  such  default,  to 
the  satisfaction  of  the  said  court,  to 
transmit  a  certificate  of  such  default, 
under  the  seal  of  the  same  court,  or 
under  the  hand  of  one  of  the  judges 
or  justices  of  the  same,  to  any  of  her 
Majesty's  Superior  Courts  of  Com- 
mon Law  at  Westminster,  in  case 
such  service  was  had  in  England,  or, 
in  case  such  service  was  had  in  Scot- 
land, to  the  Court  of  Session  or  Ex- 
chequer at  Edinburgh,  or,  in  case  such 
service  was  had  in  Ireland,  to  any  of 
her  Majesty's  Superior  Courts  of 
Common  Ijaw  at  Dublin;  and  the 
court  to  which  such  certificate  is  so 


sent,  shall  and  may  thereupon  pro- 
ceed against  and  punish  the  person  so 
having  made  default,  in  like  manner 
as  they  might  have  done  if  such  per- 
son had  neglected  or  refused  to  appear 
in  obedience  to  a  writ  of  subpoena  or 
other  process  issued  out  of  such  last- 
mentioned  court.  rV.  None  of  the 
said  courts  shall  in  any  case  proceed 
against  or  punish  any  person,  for 
having  made  default  by  not  appear- 
ing to  give  evidence  in  obedience  to 
any  writ  of  subpoena  or  other  process 
issued  under  the  powers  given  oy  this 
Act,  unless  it  shall  be  made  to  appear 
to  such  court,  that  a  reasonable  and 
sufficient  sum  of  money  to  defray  the 
expenses  of  coming  and  attending  to 
give  evidence,  and  of  returning  from 
giving  such  evidence,  had  been  ten- 
dered to  such  person  at  the  time  when 
such  writ  of  subpoena  or  process  was 
served  upon  such  person.  V.  Nothing 
herein  contained  shall  alter  or  affect 
the  power  of  any  of  such  courts  to 
issue  a  commission  for  the  examina- 
tion of  witnesses  out  of  their  juris- 
diction, in  any  case  in  which,  not- 
withstanding this  Act,  they  shall 
think  fit  to  issue  such  commission. 
VI.  Nothing  herein  contained  shall 
alter  or  affect  the  admissibility  of  any 
evidence  at  any  trial,  where  such 
evidence  is  now  by  law  receivable, 
on  the  ground  of  any  witness  being 
beyond  the  jurisdiction  of  the  court, 
but  the  aamissibility  of  all  such 
evidence  shall  be  determined  as  if 
this  Act  had  not  passed."  In  addi- 
tion to  the  power  of  ordering  the 
attendance  of  witnesses  who  are  in 
another  part  of  the  United  Kingdom, 
which  is  conferred  by  the  above 
enactment,  there  also  is  power  to 
order  their  examination  on  commis- 
sion and  their  attendance  before  the 
commissioners  ;  see  infra,  §  1312. 

»  47  &  48  V.  c.  61,  §  16,  and  40  & 
41  V.  c.  57,  §  21,  Ir. 

'  As  to  the  details  of  practice  now 
rendering  such  extension  desirable, 
and  of  the  manner  in  which  it  should 
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CHAP.  I.]      SUBPCENAS  SHOULD  ISSUE  OVER  ENGLAND. 

§  1264.  At  all  events,  all  inferior  courts  of  record  ought  to  be  em- 
powered to  issue  subpoenas  into  any  part  of  England.  At  present, 
such  courts  can  only,  in  general,^  serve  them  within  their  own 
jurisdiction.  Subpoenas,  therefore,  which  are  grajited  by  the  clerk 
of  assize  or  derk  of  the  peace  are  not  compulsory  except  within  a 
single  county  or  other  more  limited  district ;  and  the  consequence 
is,  that  if  a  necessary  but  unwilling  witness  happens  to  live  beyond 
these  limits,  application  must  be  made,  at  the  cost  of  much  time 
and  trouble,  to  the  Central  OflBce  of  the  Supreme  Court,  whence 
subpoenas  may  issue  to  any  place  within  the  jurisdiction  of  the 
Supreme  Court,  and  be  served  anywhere  in  England.' 

§  1265.'  If  a  witness,  having  been  duly  served  with  a  subpoena, 
wilfully  neglects  to  appear,  he  is  guilty  of  contempt  of  ceurt.  If  a 
witness  duly  served,  and  having  his  expenses  paid,  intentionally 
refuses  to  be  sworn  or  to  testify,  he  is  guilty  of  contempt,  and 
may,  as  in  all  cases  of  contempt,  be  punished  by  fine  and  imprison- 
ment, at  the  discretion  of  the  court.^  The  usual  proceeding  em- 
ployed against  a  witness  who  neglects  to  appear  at  all  is  by 
attachmetU.  In  order  to  render  a  witness  liable  to  this  summary 
proceeding,  it  is  requisite  to  show  distinctly,  though  by  any  species 
of  proof,  that,  on  the  cause  being  called  on  for  trial,  he  was  wil- 
fully absent  under  such  circumstances,  that,  had  the  trial  proceeded, 
he  would  not  have  been  forthcoming  when  required  to  give 
evidence.  The  jury  need  not  be  sworn ;  and  it  is  not  essential  even 
that  the  witness  should  be  called  upon  his  subpoena.^ 


be  effected,  see  infra,  §  1268.  In  the 
ootinties  bordering  on  Scotland,  the 
want  of  such  a  power  is  much  felt  in 
the  County  Courts.  In  the  United 
States,  courts  sitting  in  any  district 
are  empowered  by  statute  to  send 
sabpoenas  for  witnesses  into  an^ 
other  district,  provided  that,  in  civil 
causes,  the  witness  do  not  live  at  a 
greater  distance  than  one  hundred 
miles  from  the  place  of  trial :  Stat. 
1793,  ch.  66  [22,J  §  6;  1  L.  L.,  U.  S. 
p.  312,  Story's  eii. 

^  See  poet,  §  1305,  as  to  the  County 
Courts. 

•  Comer,  Cr.  Pr.  256,  257 ;  Crown 
dr.  Comp.  9,  21 ;  42  &  43  V.  o.  78, 
§  5.    See  post,  §  1268. 


•  Gr.  Ev.  §  319,  in  some  part. 

•  4  Bl.  Com.  284—288. 

•  See  Lamont  v.  Crook,  1840; 
Barrow  v.  Humphreys,  1 820 ;  Dixon 
V,  Lee,  1834 ;  Mullett  v.  Hunt,  1833; 
Goff  v.  Mills,  1844  (Wightman,  J.). 
These  cases  overrule  Malcolm  v.  Bay, 
1819,  and  Bland  v.  Swafford,  1791 ; 
and  resolve  the  doubt  expressed  in 
B.  V,  Stretch,  1835.  See  Cast  v. 
Poyser,  1858.  The  form  of  calling  a 
witness  on  his  subpoena  is,  indeed, 
usually  followed,  and  is  convenient, 
as  furnishing  satisfactory  and  cheap 
evidence  of  the  absence  of  the  wit- 
ness. In  some  cases  (as  if  the  wit- 
ness had  left  England  two  days 
before  the  trial)  it  would  be  idle. 


831 


ATTACHMENT  FOB  DISOBETINQ  SUBPCENA.        [PART  V. 


§  1266.^  Ab  an  attaohment  for  oontempt  does  not  prooeed  npon 
the  ground  of  anj  damage  sustained  bj  an  individual,  but  is 
instituted  to  vindioate  the  dignitj  of  the  oourt,'  the  case  must  be 
perfectly  clear  to  justify  the  exercise  of  this  extraordinary  juris- 
diction.' For  this  reason,  too,  the  motion  for  an  attachment 
should  be  brought  forward  as  soon  as  possible,^  and  the  party 
applying  must  show  by  affidavit  that  a  copy  of  the  subpoena  was 
personally  and  in  due  time  served  on  the  witness,^  that  when  such 
service  was  effected,  the  original  writ  was  shown  to  him,*  that  his 
fees,  if  he  were  entitled  to  them,  were  paid  or  tendered,'  or  the 
tender  expressly  waived,'  and,  in  short,  that  everything  has  been 
done  which  was  necessary  to  secure  his  attendance.®  It  must  also 
appear  from  the  affidavits,  that  the  absence  of  the  witness  was 
an  intentional  defiance  of  the  process  of  the  court.  ^^  If,  however, 
all  this  be  clearly  shown,  the  witness,  it  seems,  cannot  justify  his 
conduct  by  proving  that  his  evidence  was  immaterial.  ^^ 

§  1267.  The  fact  of  immateriality,  however,  sometimes  tends  to 
negative  there  having  been  any  intentional  defiance  of  the  court. 
Thus,  an  attachment  against  Lord  Brougham  was  refused,  when  it 
was  evident,  from  the  notes  of  the  judge,  that  his  presence  at  the 
trial  would  not  have  served  the  complainant  ;^  the  court  observing 
that  they  would  not  allow  their  process  to  be  used  for  purposes  of 
needless  vexation;  and  in  dischai^ing  a  rule  for  attachments 
against  Lord  John  Bussell  and  Mr.  Fox  Maule,  for  disobeying 
writs  of  subpoena  duces  tecum,  the  court  relied  on  the  fact  that 
the  documents,  if  produced,  would  not  have  been  admissible. ''  In. 
another  case,^^  the  rule  for  an  attachment  was  refused,  the  witness 
having  had  reasonable  groimd  for  believing  that  he  would  not  be 


»  Gr.  Ev.  §  319,  in  part. 

•  Barrow  v.  Humphreys,  1820 
(Best,  J.). 

»  Home  V.  Smith,  1815;  Garden 
V,  Cresswell,  1837 ;  Scholes  v.  Hilton, 
1842;  B.  V.  Lord  J.  Bussell,  1839. 

•  B.  V.  Stretch.  1835. 

•  Ante,  §§  1242—1244. 

•  Garden  v,  Cresswell,  1837;  Jacob 
V.  HuDgate,  1885;  B.  v,  Sloman, 
1832;  Smith  v.  Truscott,  1843; 
Marshall  v.  York,  &c  Bail.  Co., 
1851. 

'  Ante,  §  1246;   Connor  v,  , 

1842  (Ir.)  (Pennefather,  B.);  Brocas 
V.  Lloyd,  1856. 


B  GofE  V.  Mills,  1844  (Wightman, 
J.). 

•  2  Ph.  Ev.  432 ;  Garden  v.  Cress- 
well, 1837.  See  Hempston  v.  Hum- 
phreys, 1867  (Ir.). 

10  Scholes  V.  Hilton,  1842 ;  Nether- 
wood  V,  Wilkinson,  1855. 

11  Chapman  v.  Davis,  1841 ;  Scholes 
V,  Hilton,  1842.  These  cases  appear 
to  overrule  Tinlev  v.  Porter,  1837, 
and  Taylor  v.  Williams,  1830. 

^  Dicas  V.  Lawson,  1835. 
1^  B.  V.  Ld.  John  Bussell,  and  B. 
V,  Fox  Maule,  1839. 
i«  B.  V.  Sloman,  1832. 
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CHAP.  I.]      ATTACHMENT  FOR  DISOBEYING  SUBPCENA, 

wanted  at  the  trial.  Of  oourse,  if  a  witness  be  too  ill  to  attend,^  or 
if  leave  of  absence  has  been  given  him  bj  the  solicitor  of  the 
party  requiring  his  attendance,^  no  attachment  will  lie ;  and,  on 
ordinary  principles  of  justice,  it  would  seem  that  if  in  a  criminal 
case,  where  no  fees  were  tendered,  a  witness  from  real  poverty 
should  be  unable  to  obey  the  summons,  he  would  not  be  guilty  of 
contempt.^  On  the  other  hand,  the  duty  of  attending  a  court  of 
justice  in  pursuance  of  a  subpoena  is  paramount  to  the  duty  of 
obedience  to  the  commands  of  any  master,  however  stringent  and 
express  those  commands  may  be  ;  ^  and  on  this  ground  an  attach- 
ment has  issued  against  a  solicitor,  who,  being  served  with  a 
subpoena  to  attend  a  trial  on  the  following  day,  went  in  the  morn- 
ing to  a  board  of  guardians  to  discharge  his  duty  as  clerk,  and 
found  on  his  return  that  the  cause  had  been  unexpectedly  called 
on  in  his  absence,  the  court  holding  that  he  had  no  right  to 
speculate  on  the  chance  of  being  in  time.^ 

§  1268.  The  High  Court  will  grant  an  attachment  against  a 
witness  for  disobeying  a  Central  Office®  subpoena  to  give  evidence 
in  an  inferior  court,^  provided  that  distinct  proof  be  given  by 
affidavit  that  the  inferior  court  had  jurisdiction  to  examine  the 
witness.^  But  it  has  no  power,  either  at  common  law  or  by  statute,^ 
to  interfere,  unless  the  writ  has  issued  from  the  Central  Office.^^ 
In  all  those  cases  where  process  other  than  a  Crown  Office  subpoena 
has  been  granted  by  a  clerk  of  assize,  or  clerk  of  the  peace,  and  a 
witness  has  disobeyed  the  process  of  the  inferior  court  from  which 
it  has  issued,  such  inferior  court  can  only  proceed  against  him, 
either  by  the  doubtful  and  arbitrary  course  of  fining  biTir^  in  his 
absence  for  the  contempt,^^  or  by  the  tedious,  and  therefore  useless, 
process  of  indictment.  In  remote  counties,  to  obtain  a  subpoena 
from  the  Central  Office  is  often  highly  inconvenient,  occasioning 


1  In  re  Jacobs,  1835.  See  Scholes 
V.  Hilton,  1842. 

*  Farrah  v.  Eeat,  1838. 
»  2  Ph.  Ev.  441. 

«  GofE  V.  Milk,  1844  (Wightman, 

*  Jackson  v.  Seager,  1844  (id.). 

*  The  Crown  Office  (which  formerly 
issued  those  subpoenas)  is  now  a  de- 
partment of  the  Central  Office:  42 
&  43  y.  c.  78,  S  d;  ^  3.  0.  1883, 
Old.  LXL  T.  I. 


'  E.  V.  Eing,  1800 ;  E.  v.  Greer 
away,  1845. 

•  K.  V.  Vickery,  1848. 

•  Viz. :  45  G.  3,  c  92,  as  to  which 
see  ante,  §  1261. 

i«  E.  V.  Brownell,  1834. 

"  See  E.  V.  Clement,  1821,  where 
the  fine  was  imposed  by  one  of  the 
superior  judges.  Qu.  whether  jus- 
tices at  sessions  could  safely  exercise 
the  like  power. 
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oonsiderable  loss  of  time,  and,  if  a  town  agent  be  employed,  needless 
additional  expense.  A  simple  and  effectual  process  would  be  to 
enact,  that  every  inferior  court  should,  like  the  Central  Office, 
have  the  power  of  issuing  subpoenas  for  witnesses,  in  whatever 
part  of  the  country  they  might  reside,  and  that  the  High  Court 
should  enforce  obedience  to  such  subpoenas  by  the  ordinary  process 
of  attachment.^  It  is  only  reasonable  that  every  court,  having 
power  definitely  to  determine  any  suit,  should  be  enabled,  of  itself, 
to  compel  both  the  attendance  of  witnesses  and  the  production  of 
all  adequate  proofs  of  the  facts  in  controversy. 

§  1269.  The  Court  will  not  grant  an  attachment  in  the  first 
instance,  even  though  a  flagrant  case  of  palpable  contempt  be 
shown,  such  as  an  express  and  positive  refusal  to  attend.  The 
uniform  practice  now  is  to  obtain  the  leave  of  the  court  or  a  judge, 
**  to  be  applied  for  on  notice  to  the  party  against  whom  the  attach- 
ment is  to  be  issued."  ' 

§  1270.  Besides  proceedings  by  attachment,  in  a  civil  suit  the 
party  injured  by  the  non-attendance  of  a  witness  has  his  remedy, 
either  by  an  ^^  action  of  debty^^  or  by  an  action  for  damages  at 
common  law.  Becourse  is  seldom  had  to  the  action  of  debt, 
because,  although  the  party  aggrieved  may  recover  thereby  a 
penalty  of  10/.,  in  addition  to  what  the  court  might  assess  as  a 
satisfaction  in  damages,  yet  this  assessment  must  be  made,  not  by 
the  juiy  or  judge  at  Nisi  Prius,  but  by  the  court  out  of  which  the 
process  issued ;  and,  this  being  inconvenient,  it  is  more  advisable 
to  rely  on  the  remedy  by  attachment,  where,  if  the  witness  redeems 
his  offence  by  making  satisfaction  to  the  party,  the  court  will 
generally  remit  the  punishment.^ 

§  1271.  An  action  for  damages  is,  however,  more  frequent.  To 
support  this  it  is  not  necessary,  any  more  than  in  proceeding  by 
attachment,  to  show  that  the  jury  were  sworn,  or  that  the  witness 
was  called  upon  his  subpoena  ;^  neither  is  it  requisite  that  the  state- 

^  Ante,  §  1264.  issue :  Salm  Kyrburg  v.  Posnanaki, 

«  E.  S.  0.  1883,  Ord.  XLIV.  r.  2.  1884. 

Service  of  notice  on  the  party's  soli-  •  Under  §  12  of  5  E.  o.  9,  cited 

citor,  or  at  his  place  of  residence,  is  ante,  §  1246. 

sufficient,   without  personal  service  *  Pearson  v.  Isles,  1781  (Ld.Man8- 

on  the  party  himself:  Browning  v.  field). 

Sabin,  1877  (Jessel,  M.R.);    In  re  a  ^  Lamont   v.    Crook,   1840.      See 

Solicitor,    1880    (id.).     A   jud^  at  ante,  §  1266. 
chambers   may   order   the  wnt   to 
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ment  of  claim  should  oontain  a  direct  and  positive  averment  that 
the  party  had  a  good  cause  of  action  or  a  good  defence,  but  it  will 
suffice  to  state  and  prove,  that  the  witness  was  material,  that  the 
trial  could  not  safely  proceed  without  him,  and  that,  in  point  of 
fact,  the  party  has  sustained  some  damage  by  the  absence  of  the 
witness.^  If,  however,  only  one  issue  was  joined  in  the  former 
action,  the  plaintiff  practically  cannot  proceed  against  a  witness 
for  having  disobeyed  his  subpoena,  unless  he  had  a  good  case  in 
the  original  action  as  against  the  other  party  to  it ;  because,  to 
recover  damages  from  the  witness,  he  must  show  that  he  has  sus- 
tained some  loss  through  his  default,  and  he  cannot  do  this  unless 
he  had  good  grounds  on  his  side  in  the  former  suit.'  Where,  how- 
ever, several  issues  were  joined  in  the  original  action,  it  may  well 
happen  that  the  plaintiff,  though  he  had  no  complete  cause  of 
action  or  defence,  may  have  sustained  damage  in  respect  of  the 
costs  of  some  of  the  issues,  on  which,  although  failing  generally  in 
his  suit,  he  might  have  succeeded  by  the  testimony  of  the  witness, 
had  he  duly  attended  the  trial.'  In  this  last  class  of  cases,  there- 
fore, the  traverse  of  an  averment  of  a  complete  ground  of  action 
or  defence,  would  simply  raise  an  immaterial  issue.^  The  same 
strictness  of  proof  with  respect  to  the  form  and  service  of  the 
writ,  which  is  necessary  to  render  a  witness  guilty  of  contempt, 
will  (it  is  said)  not  be  requisite  in  order  to  sustain  an  action ;  ^  and 
although  for  the  purpose  of  bringing  the  witness  into  contempt, 
the  original  writ  must  be  shown  at  the  time  when  the  copy  is 
served,  this  is  not  necessary  as  the  foundation  of  an  action,  unless, 
perhaps,  when  a  sight  of  the  writ  has  been  expressly  demanded.' 

§  1272.  When  a  untness  is  in  custody,  a  writ  of  subpoena  is  of  no 
avail,  and  the  party  requiring  the  evidence  of  such  witness  must 
either  apply  for  a  habeas  corpus  ad  testificandum^  or  obtain  a 
warrant  or  order  under  the  hand  of  one  of  the  judges  of  the  High 
Court.'    Power  to  issue  such  warrants  is  expressly  given  in  many 


>  Mullett  r.  Hunt,  1833;  Davis  v.  •  Davis   v.  Lovell,   1839  (Parke, 
Lovell,  1839;  Couling  v.  Coxe,  1848.  B.\ 

See  Yeatman    v.    Dempsey,    1861 ;  *  Mullett  v.  Hunt,  1833  (Bayley, 

Needham  v,  Fraser,  1845.  B.). 

*  Couling  V.  Coze,   1848  (Wilde,  ^  See   B.  S.   0.    1883,    App.    J., 

C.J.).  Form  2. 

>  Id.  •  See  §  1276,  post 
*Id. 
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oases  by  statute.  Anj  judge  of  the  [High  Court]  may,^  at  his 
discretion,  award  a  writ  of  habeas  oorpus  for  bringing  any  prisoner, 
detained  in  a  gaol  or  prison  in  England,  before  any  court-martial, 
any  commissioners  for  auditing  public  accounts,  or  other  commis- 
sioners acting  by  virtue  of  any  royal  commission  or  warrant,  for 
trial,  or  to  be  examined  touching  any  matter  depending  before  such 
court-martial  or  commissioners.  A  judge  of  the  High  Court  in 
England  or  in  Ireland  may,  at  his  discretion,^  grant  a  habeas 
oorpus  to  bring  up  any  prisoner^  detained  in  a  gaol  or  prison,  before 
any  Court  of  Record^  to  be  there  examined  as  a  witness,  and  to 
testify  the  truth  before  such  court,  or  any  grand,  petit,  or  other 
jury,  in  any  cause  or  matter,  civil  or  criminal,  depending,  or  to  be 
inquired  into  or  determined,  in  any  such  court.  To  enable  com- 
missioners appointed  to  take  evidence  before  the  trial  to  obtain 
evidence  from  persons  in  custody,  it  has  been  provided,'  that  "  it 
shall  be  lawful  for  any  sheriff,  gaoler,  or  other  officer  having  the 
custody  of  any  prisoner,  to  take  such  prisoner  for  examination 
under  the  authority  of  that  Act,  by  virtue  of  a  writ  of  habeas 
corpus  to  be  issued  for  that  purpose,  which  writ  shall  and  may 
be  issued  by  any  court  or  judge  under  such  circumstances,  and  in 
such  manner,  as  such  court  or  judge  may  now  by  law  issue  the 
writ  commonly  called  a  writ  of  habeas  corpus  ad  testificandum." 

§  1273.  The  application  for  a  writ  in  either  of  the  two  first- 
mentioned  cases,  if  not  in  the  last  case,  must  be  made  to  a  judge 
at  chambers,^  on  an  affidavit,  stating  the  place  and  cause  of  con- 
finement of  the  witness,  and  further  that  his  evidence  is  material, 
and  that  the  party  cannot,  in  his  absence,  safely  proceed  to  trial ;  ^ 
and  if  the  prisoner  be  confined  at  a  great  distance  from  the  place  of 
trial,  the  judge  will  perhaps  require  that  the  affidavit  should  point 
out  in  what  manner  his  testimony  is  material.®  If  the  witness  is 
to  give  evidence  in  a  civil  suit,  it  is  usual  to  add  in  the  affidavit 
that  he  is  willing  to  attend ;  but  this  would  seem  to  be  a  needless 
averment,  and  it  is  certainly  not  required  in  criminal  proceedings.^ 

1  By  43  G.  3,  c.  140  ("The Habeas  *  Gordon's  case,  1814;  Browne  v. 

Corpus  Act,  1803"),  Gisbome,  1843  (Coleridge,  J.). 

»  ^y  44  G.  3,  c.  102  (**The  Habeas  »  See  the  form,  Chit.  Forms,  60 ; 

Corpus  Act,  1804").  Comer,  Cr.  Pr.,  App.  66. 

»  By  1  W.  4,  c.  22,  ^  6 ;  and  by  •  Stondard  v.  Baker,  1785-6,  cited 

3  &  4  V.  c.  105  (**The  Debtors  (Ire-  Tidd,  858. 

land)  Act,  1840'^),  S  71,  Ir.  »  Comer,  Cr.  Pr.  118. 
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When  a  partj  to  the  reoord  is  in  oastodj,  he  is  entitled  to  the  writ 
for  himself  as  much  as  for  anj  other  witness,  provided  that  his 
evidence  be  necessary  at  the  trial.^ 

§  1274.  Until  1804  neither  a  prisoner  in  custody  for  high 
treason*  nor  a  prisoner  of  war  y^  could  be  brought  up  by  a  habeas 
corpus  ad  testificandum.  But  the  words  of  the  Habeas  Corpus 
Act;  1804,*  "  an^  prisoner  detained  in  ani/  prison,"  are  perhaps 
suflBciently  large  to  warrant  the  interference  of  the  judge  in  both 
these  cases;  and  though  considerations  of  state  policy  might 
possibly  lead  the  judges  to  narrow  the  interpretation  of  the 
statute  in  the  case  of  prisoners  of  war,  no  valid  reason  can  be 
urged  why  prisoners  charged  with  high  treason  should  not  be 
{)laced  on  the  same  footing  as  other  prisoners. 

§  1275.  Independently  of  the  statutory  powers  above  referred  to, 
the  Queen's  Bench  Division  of  the  High  Court  would  seem,  at 
common  lawf  to  possess  the  right  of  awarding  writs  of  habeas 
corpus  ad  testificandum  in  certain  cases,  though  the  extent  of  such 
authority  is  not  distinctly  defined.  The  Legislature  has  indirectly 
recognised  the  power  of  the  superior  judges  to  bring  persons 
detained  in  custody  under  civil  or  criminal  process  before  magis' 
trateSy  or  Courts  of  Record ;  •  and  the  judges  have  claimed  the  right 
of  granting  these  writs  in  other  analogous  cases.'  Thus,  on  an 
affidavit  that  he  is  not  dangerous,  and  is  in  a  fit  state  to  be 
examined,  a  writ  has  been  awarded  to  bring  up  the  body  of  a 
person  confined  as  a  lunatic,  to  give  evidence  in  a  cause  ;^  a  prisoner 
in  civil  custody  has  been  brought  up  by  habeas  corpus,  for  the 


1  Ex  parte  Cobbett,  1868. 

■"  Langston  v.  Cotton,  1795. 

•  Furly  V.  Newnham,  1780.  Lord 
Mansfield  stated,  with  respect  to  a 
prisoner  of  war,  that  application 
should  be  made  to  the  Secretary  of 
State.  The  court,  however,  on  the 
Secretary  of  State  refusing  to  inter- 
fere, granted  a  rule  to  snow  cause 
why  the  adverse  party  should  not 
consent,  either  to  admit  the  facts,  or 
that  the  prisoner  should  be  examined 
on  interrogatories;  adding,  that  if 
this  consent  should  be  refused,  they 
would  put  oil  the  trial  from  time  to 
time,  in  order  to  give  the  applicant 
an  opportunity  of  filing  a  bill  in 
equity. 

«  Ck>ntained  in  the  Act  44  G.  3, 


0.  102. 

•  See  B.  V.  Freind,  1696;  E.  r. 
Burbage,  1763. 

•  See  preamble  of  43  G.  3,  c.  140 
("The  Habeas  Corpus  Act,  1803"); 
and  Ex  parte  Griffiths,  1822. 

'  See  In  re  Cook,  1845,  where  the 
issue  of  a  writ  of  habeas  corpus  to 
bring  up  a  prisoner,  committed  on  a 
charge  of  murdering  A.,  before  a 
coroner's  jury,  who  were  sitting  on 
A.'s  body,  for  the  purpose  of  his 
being  idrntified  by  the  witnesses  was 
refused,  but  the  judges  seemed  to  be 
of  opinion,  that  thoy  had  power  to 
issue  such  writ  in  a  case  of  necessity. 
See,  also,  Daniel  v.  Thompson,  1812 ; 
Att.-Gen.  v.  Padden,  1815. 

>  Fennell  v.  Tait,  1834. 
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purpose  of  being  examined  as  a  witness  before  an  arbitrator;^  and 
on  an  affidavit  that  the  rule  to  show  cause  had  been  served  on  the 
under-sheriff,  on  the  Solicitor  of  the  Treasury,  on  the  prisoner  him- 
self, and  on  the  party  at  whose  suit  he  was  in  execution,  and  on  no 
cause  being  shown,  a  habeas  corpus  has  issued  to  bring  up  a  prisoner 
committed  for  non-payment  of  a  fine,  to  give  evidence  before 
an  election  committee.^  On  a  similar  application  to  that  in  the 
last  case  being  subsequently  made  to  the  court  (the  only  difference 
being  that  the  prisoner  was  in  custody  on  a  charge  of  felony),  the 
judges,  however,  doubted  their  power,  but  granted  a  rule  nisi, 
directing  notice  to  be  given  to  the  Attomey-Ghneral,  to  the  com- 
mitting magistrate,  to  the  person  having  the  custody  of  the  prisoner, 
and  to  all  parties  at  whose  suit  he  might  be  detained  on  civil 
process ; '  but  the  point  was  not  settled,  as  it  eventually  became 
unnecessary  to  call  upon  the  court  to  make  the  rule  absolute.  A 
witness  in  the  military  or  naval  service,  who  is  not  at  liberty 
to  attend  without  the  leave  of  his  superior  officer,  which  he  cannot 
obtain,  may  be  brought  into  court  to  testify  by  a  writ  of  habeas 
corpus,  which,  however,  will  be  refused,  unless  the  affidavit  states 
that  the  witness  has  been  served  with  a  subpcena,  and  is  willing  to 
attend ;  for  a  free  man  cannot  be  brought  up  as  a  prisoner  against 
his  consent.^  The  writ  in  such  cases  as  the  above  will  be  directed 
to  the  gaoler,  sheriff,  commanding  officer,  or  other  person,  in  whose 
custody,  or  under  whose  control,  the  witness  is  detained,  who,  on 
being  served  with  it,  and  being  paid  or  tendered  his  reasonable 
charges,  will  be  bound  to  produce  him  according  to  the  exigency  of 
the  writ. 

§  1276.  In  certain  cases,  in  consequence  of  Lord  Denman's  Act^ 
rendering  convicted  persons  competent  witnesses,  and  in  pursuance 
of  its  policy  it,  in  1853,  was  provided®  that  any  secretary  of  state  and 
any  Common  Law  judge  of  the  Queen's  Bench  Division  of  the 
High  Court '  may,  if  he  think  fit,  ^'  upon  application  by  affidavit, 
issue  a  warrant  or  order  under  his  hand,  for  bringing  up  any 
prisoner  or  person  confined  in  any  gaol,  prison,  or  place,  under  any 

»  Ghrahamv. Glover,  1865;  Marsden  •  By  16  &  17  V.   c.   30  ("The 

V.  Overbury,  1856.  Criminal  Procedure  Act,  1853  *^),  §  9. 

>  In  re  Price,  1804.  ''  It    is    doubtful    whether    these 

*  In  re  Pilgrim,  1835.  powers  are  not  still  confined  to  the 
^  B.  V,  Roddam,  1777.  judges  of  the  Queen's  Bench  Division 

•  6  &  7  Y.  a  85.  of  the  High  Court    Sed  qu. 
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eentenoe,  or  under  oommitment  for  trial  or  otherwise,  {except  under 
prooees  in  any  civil  action,  suit,  or  proceeding,)  before  any  court, 
judge,  justice,  or  other  judicature,  to  be  examined  as  a  witness  in  any 
cause  or  matter,  civil  or  criminal,  depending  or  to  be  inquired  of,  or 
determined  in  or  before  such  court,  judge,  justice,  or  judicature ; 
and  the  person  required  by  any  such  warrant  or  order  to  be  so 
brought  before  such  court,  judge,  justice,  or  judicature,  shall 
be  so  brought  under  the  same  care  and  custody,  and  be  dealt 
with  in  like  manner  in  all  respects,  as  a  prisoner  required  by 
any  writ  of  habeas  corpus  awarded  by  any  of  her  Majesty's 
Superior  Courts  of  Law  at  Westminster,  to  be  brought  before  such 
court  to  be  examined  as  a  witness  in  any  cause  or  matter  depending 
before  such  court,  is  now  by  law  required  to  be  dealt  with."  ^ 

§  1277.  It  will  now  be  convenient  to  consider  the  powers 
possessed  by  some  courts  of  enforcing  the  attendance  of  witnesses 
either  to  actually  appear  before  them,  at  a  trial  or  hearing,  or  to 
take  the  evidence  of  witnesses  on  commission,  and  to  enforce  the 
attendance  of  witnesses  before  such  commission.  After  this  ^  the 
mode  of  compelling  the  attendance  of  witnesses  before  magistrates 
will  be  considered. 

§  1277a.  Stated  in  the  order  of  their  comparative  importance, 
the  eight  most  important  of  the  tribunals  possessed  of  one  or  both 
of  these  powers  would  appear  to  be — (i.)  The  Houses  of  Parlia- 
ment ;  (ii.)  The  Privy  Council ;  (iii.)  The  High  Court,  at  Assizes, 
and  upon  other  occasions  in  its  various  Divisions,  in  its  Chambers, 


>  As  to  Ireland,  it  was  long  pre- 
viously enacted  by  §  2  of  38  Q.  3, 
0.  26,  that  "it  shall  be  lawful  for 
the  justices  of  Assize,  or  Nisi  Prius, 
or  the  oommissioners  of  over  and 
terminer  and  gaol  delivery,  by  order 
in  writing  to  be  by  them  respectively 
signed,  to  direct  any  person  in 
execution,  and  in  the  custody  of  any 
sheriff  or  other  officer,  in  any  county 
wherein  they  shall  sit,  to  be  brought 
up  for  the  purpose  of  giving  evidence 
in  any  cause  or  trial  to  be  had  before 
them  lespectivelv."  The  Court  of 
Bankruptcy  in  Ireland  is  also  em- 
powered by  warrant  or  order  to  cause 
any  bankrupt,  or  any  person  sup- 
posed to  be  possessed  of  his  goods, 
or  to  be  indebted  to  him,  or  to  be 
acquainted  with  his  dealing,  to  be 
brought  from  any  prison  m  which 


he  may  be  in  custody  for  the  purpose 
of  being  examined  ^35  &  36  Y .  c.  58, 
§  73,  Ir.  See,  also,  §  74,  as  to  the 
costs  of  such  removal.)  Again,  hotk 
in  England  and  Ireland  even  **the 
county  court  judges"  have  been 
intrusted,  to  a  limited  extent,  with 
the  power  of  ordering  prisoners  to  be 
brought  up  as  witnesses  before  their 
respective  courts  (19  &  20  V.  o.  108, 
§  31 ;  27  &  28  V.  c.  99,  §  43,  Ir. ; 
40  &  41  V.  c.  66,  §  3,  Ir.)  Similar 
powers  haye  been  conferred  on  cer- 
tain functionaries,  for  the  purpose 
of  bringing  military  convicts  under 
special  circumstances  before  courts- 
martial  or  civil  courts  as  witnesses 
(44  &  45  y.  0.  58,  §  60,  subs.  8; 
and  §  63,  subs.  7.) 
*  Infra,  $  1316. 
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and  before  its  Examiners ;  (iv.)  Eoolesiastical  Courts ;  (v.)  Bank- 
ruptcy Courts ;  (vi.)  Coroners  Courts ;  (vii.)  County  Courts ;  and, 
(viii.)  Arbitrators  Courts. 

§  1278.  A  short  statement  of  the  practice  of  each  of  these,  as 
regards  the  summoning  of  witnesses  to  actually  appear  before 
them  and  give  evidence,  will  accordingly  be  given  in  the  above 
order. 

§  1278a.  In  the  first  place,  the  attendance  of  witnesses  before 
either  House  of  Parliament,  or  a  committee  thereof,  is  regulated  as 
follows : — 

§  1279.  In  the  House  of  Lords,  witnesses  who  are  required  to 
give  evidence  before  the  House  itself,  are  served  with  an  order  of 
the  House,  signed  by  the  assistant  clerk  of  the  Parliaments,  which 
directs  them  to  attend  at  the  bar  on  a  certcdn  day  to  be  sworn  and 
examined.*  A  witness  required  to  testify  before  a  committee  of 
the  House  of  Lords  is  ordered  to  attend,  not  at  the  bar  of  the 
House,  but  before  the  particular  committee.  Any  committee  may 
administer  an  oath  to  the  witnesses  examined  before  it ; '  and  the 
committees  on  Private  Bills,  in  the  event  of  the  House  making  no 
special  order,  take  evidence  on  oath.*  The  Select  Coinmittees,  how- 
ever, now  examine  witnesses  unsworn,  unless  otherwise  ordered  by 
the  House.*  The  service  of  the  order  must,  generally,  be  personal, 
but  if  the  witness  be  purposely  keeping  out  of  the  way,  it  is  usual  to 
direct  that  a  service  at  his  house  shall  be  deemed  sufficient.'  If  he 
disobey  this  summons,  the  House  will  order  him  to  be  taken  into 
custody,  either  forthwith,®  or  after  the  expiration  of  a  certain 
time;^  and  if  the  Black  Bod  cannot  succeed  in  taking  him,  the 
House  will  address  the  Crown  to  issue  a  proclamation,  offering  a 
reward  for  his  apprehension.*  When  the  evidence  of  peers, 
peeresses,  or  Lords  of  Parliament  is  required,  the  Lord  Chancellor 
is  ordered  to  write  letters  to  them,  desiring  their  attendance  to  be 
examined  as  witnesses ; '  and  such  persons  are  sworn  by  the  Lord 
Chancellor  at  the  table,*^  while  all  other  witnesses,  if  required  to  be 
examined  on  oath,  are  sworn  at  the  bar  by  the  officer  of  the 

1  66  Lords'  J.  400;   May,  L.  of  •  Id.  400. 

Pari.  397  et  seq.  "*  Id.  358. 

«  21  &  22  V.  0.  78,  §  2.  •  Id.  441. 

•  Min.  of  H.  L.  4th  June,  1857.  *  75  Lords'  J.  144. 

•  Id.  »  Id.  201. 

•  66  Lords'  J.  296. 
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Houfle.^  If  the  witness  be  a  member,  or  aa  officer,  of  the  House 
of  Commons,  a  message  is  sent  to  that  House  requesting  his 
attendance  ;^  upon  which  the  Lower  House  returns  answer,  bj  its 
messenger,  that  it  gives  him  leave  to  attend,  adding,  in  case  he  be 
a  member,  ''  if  he  think  fit."'  If  the  witness,  on  attending,  refuse 
to' be  sworn,  or  prevaricate,  or  otherwise  misbehave,  he  will  be 
punished  by  the  House  as  for  contempt ;  and  if  he  give  false 
evidence  after  being  sworn,  he  may  be  indicted  for  perjury.* 

§  1280.  In  the  Hou»e  of  Commons  the  practice  pursued  is  very 
similar.  Witnesses  required  to  give  evidence  before  the  House 
itself  are  summoned  to  attend  by  an  order  of  the  House  signed  by 
the  clerk,  which  is  either  personally  served  upon  them,  or,  if  they 
live  at  a  distance,  is  forwarded  to  them  by  post,  or  sometimes  by  a 
special  messenger.  If,  after  service,  the  witness  neglect  to  attend, 
or  if  he  abscond,  the  Speaker,  by  order  of  the  House,  will  issue  his 
warrant,  directing  the  serjeant-at-arms  to  apprehend  the  witness, 
and  to  bring  him  to  the  bar ;  whereupon  he  will  generally  be  com- 
mitted to  Newgate ;  as  will  also  all  persons  who  aid  him  in  his 
endeavours  to  keep  out  of  the  way.^  If  the  attendance  in  the 
House  of  Commons  as  a  witness  of  a  Lord  of  Parliament  or  of  an 
officer  of  the  Upper  House  be  desired,  the  Commons  eulopt  the 
same  form  of  proceeding  as  that  adopted  by  the  Lords,  when  they 
require  the  attendance  of  a  member  of  the  Lower  House ;  *  but 
whether  this  form  be  necessary,  if  the  witness  be  simply  a  peer  or 
peeress,  is  a  matter  upon  which  the  two  branches  of  the  Legislature 
appear  to  be  at  issue.'  If  the  testimony  of  a  member  be  desired 
by  the  House,  or  by  a  committee  of  the  whole  House,  he  is  ordered 
to  attend  in  his  place;  but  if  he  be  required  to  give  evidence 
before  a  select  committee,  such  committee  should  request  his 
attendance,  and  if  he  refuse  to  appear,  should  acquaint  the  House 
therewith,  who  will  then  order  him  to  attend,  and,  if  necessary, 
will  even  commit  him  to  the  custody  of  the  serjeant-at-arms,  that 
he  may  be  forthcoming  at  the  proper  time.^  If  a  person  in  custody 


1  May,  L.  of  Pari.  404.  *  May,  L.  of  Pari.  401,  402 ;   83 

*  75  Lords'  J.  157.  Com.  J.  278 ;  91  id.  75 ;  82  id.  465. 

>  Id.  184.  ^  May,  L.  of  Pari.  402 ;  4  LonlB' 

«  May,  L.  of  ParL  405,  406.  J.  812. 

•  Id.  398;  Qoariett  V.  Howard,  1845.  >  May,  L.  of  ParL  400. 
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is  required  to  give  evidence,  the  Speaker  usually  issues  his  warrant, 
which  is  personally  served  on  the  gaoler  by  a  messenger  of  the 
House,  and  by  which  he  is  directed  to  bring  the  witness  in  his 
custody  to  be  examined.^  Some  doubts,  however,  have  been 
entertained  as  to  the  legality  of  this  course,  and  on  one  or  two 
occasions,  writs  of  habeas  corpus  ad  testificandum  have,  in  order 
to  protect  the  gaoler,  been  applied  for.*  When  a  witness  is 
required  to  be  examined  before  a  Select  Committee^  the  chairman, 
by  direction  of  the  committee,  in  general  signs  an  order  for  his 
attendance ;  and  if  this  order  be  disobeyed,  his  conduct  is  reported 
to  the  House,  which  immediately  issues  the  usual  order,  to  be 
enforced  as  in  other  cases.  The  attendance  of  a  witness  before  a 
committee  on  a  private  bill  can  only  be  enforced  by  an  order  of 
the  House.' 

§  1281.  TJnder  "The  Parliamentary  Witnesses  Oaths  Act, 
1871,"*  the  House  of  Commons  is  now  empowered  to  administer 
an  oath  to  the  witnesses  examined  at  the  bar  of  the  House,  and 
any  committee  of  the  House  may  administer  an  oath  to  the  wit- 
nesses examined  before  such  committee.  Any  oath  under  the  Act 
may  be  administered  by  the  Speaker,^  or,  in  the  case  of  a  witness 
before  the  House  or  a  committee  of  the  whole  House,  by  the  clerk 
at  the  table ;  ®  and  any  witness  before  a  select  committee  may  be 
sworn  by  the  chairman,  or  by  the  clerk  attending  such  committee.^ 
Any  attempt  to  intimidate  a  witness  summoned  before  a  committee 
of  either  House  or  a  Boyal  Commission  is  a  misdemeanour,  and 
the  person  committing  it  is  liable  not  only  to  a  fine  not  exceeding 
100/.  and  to  three  months'  imprisonment,  but  also  to  be  ordered  to 
make  compensation  to  the  witness.' 

§  1282.  In  the  second  place,  witnesses  are  forced  to  attend  before 
the  Judicial  Committee  of  the  Prity  Council  by  the  President  of  the 
Council  requiring  the  attendance  of  such  witnesses,  and  the  pro- 
duction of  any  deeds,  evidences,  or  writings,  by  writ  issued  by  him 

^  May,  L.  of  Pari.  398 ;   90  Com.         «  34  ft  35  Y.  o.  83,  S  1* 
J.  633.    The  order  of  the  Hoxifle  of         '  Id. 

Lords  has  been  used  for  the  same         *  Stand.  Ord.  passed  20t]i  Feb., 

purpose :  May,  L.  of  Pari.  397.  1872. 

>  See  ante,  §  1275 ;  In  re  Price,         ^  Id. 

1804 ;  In  re  Pilgrim,  1835.  •  See  55  ft   56  V.   o.  64  ("  The 

>  May,  L.  of  Pari.  399 ;  98  Ck)m.  J.  Witnesses  (Public  Inquiries)  Froteo- 
153,  174,  279,  288,  tion  Act,  1892  "). 
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in  the  Bame  form,  as  nearly  as  may  be,  as  that  in  whicli  a  writ  of 
subpcBna  ad  testificandum,  or  of  subpoena  duces  tecum,  is  now 
issued  by  the  High  Court ;  and  every  person  disobeying  such  writ 
is  oonsidered  as  in  contempt  of  the  Judicial  Committee,  and  liable 
to  the  same  penalties  and  consequences  as  if  such  writ  had  issued 
out  of  the  Queen's  Bench  Division  of  the  High  Court ;  and  may 
be  sued  for  such  penalties  in  that  court.^ 

§  1283.  The  third  subject  for  consideration  is  as  to  how  the 
attendance  of  witnesses  is  secured  at  Assizes  and  at  sittings  of  the 
High  Court.  In  criminal  cases,  this  is  done  either  by  a  recog- 
nizance^ or  by  a  subpoena  beiug  issued  from  the  Crown  Office*  and 
served  upon  him  ;  and  in  civil  cases  it  is  efiPected  by  a  subpceua 
being  issued  out  of  the  Central  Office.^  It  has  been  enacted  that 
*'  the  service  in  any  part  of  Great  Britain  or  Ireland  of  any  writ 
of  subpoena  ad  testificandum,  or  subpoena  duces  tecum,  issued  under 
seal  of  the  Admiralty  Division,  shall  be  as  effectual  as  if  the  same 
had  been  served  in  England  or  Wales."  *  The  Divorce  Division  of 
the  High  Court  in  England®  '^  may,  under  its  seal,  issue  writs  of 
subpoena  or  subpoena  duces  tecum,  commanding  the  attendance  of 
witnesses  at  such  time  and  place  as  shall  be  therein  expressed ;  and 
such  writs  may  be  served  in  any  part  of  Great  Britain  or  Ireland;  and 
every  person  served  with  such  writ  shall  be  bound  to  attend  and  to 
be  sworn  and  give  evidence  in  obedience  thereto  in  the  same  manner 
as  writs  of  subpoena  or  subpoena  duces  tecum  issued  from  any  of  the 
said  superior  courts  of  common  law  and  served  in  Great  Britain  or 
Ireland."'     The  attendance  of  witnesses  and  the  production  of 


1  See  3  &  4  W.  4,  c.  41,  §  19. 
pmii1<Lr  powers  are  conferred  on  the 
Oonrt  of  Appeal  in  Chancery  in 
Ireland  by  §  104  of  *<The  Court  of 
Admiralty  (Ireland)  Act,  1867.'' 

*  See  ante,  §§  1234  et  seq. 

*  See  ante,  §  1249. 

«  See  ante,  §§  1239,  1265.  As  to 
cases  in  bankruptcy,  see  infra,  §  1289. 

*  24  V.  c.  10  C'The  Admiralty 
Court  Act,  1861 ")  §  21.  See  similar 
enactments  in  "The  Court  of  Ad- 
miralty (Ireland)  Act,  1867"  (30  & 
31  V.  c.  114,  5S  62,  69,  Ir.). 

*  **The  Matrimonial  Diyieion"  of 
the  High  Court  in  Ireland  would 
seem  to  haye  the  same  powers  as  the 


Chancery  Division  **for  enforcing 
the  attendance  of  persons  required 
by  it"  (34  &  36  V.  c.  49,  §  6,  Ir. ; 
40  &  41  V.  c.  67,  $  34,  Ir.j. 

•  20  &  21  V.  c.  86  ("The  Matri- 
monial  Causes  Act,  1867  ").  A  sub- 
poena in  the  Divorce  Division  is 
written,  or  printed  on  parchment, 
and  may  include  the  names  of  any 
number  of  witnesses.  See  Bules  of 
1866  for  Court  of  Divorce  and 
Matrimonial  Causes,  r.  106,  and 
Forms  16  and  18;  and  see,  also, 
r.  180  for  the  same  Court,  made  30th 
Januaiy,  1869,  and  set  out  L.  R. 
1  P.  &  D.  767,  766—768. 


843 


WITNESSES  BEFORE  CHIEF  CLERK.      [PART  V. 

documents  are  now  enforced  In  the  Probate  Divisions  of  the  High 
Courts,  whether  for  England  or  Ireland,  hj  the  ordinary  writs  of 
subpoena  ad  testificandum  and  subpoena  duces  tecum,  which  are 
issued  by  the  High  Court;*  and  "every  person  disobeying  any 
such  writ  shall  be  considered  as  in  contempt  of  the  court,  and  also 
be  liable  to  forfeit  a  sum  not  exceeding  100/."^ 

§  1284.  The  attendance  of  a  witness  in  the  chambers  of  the 
High  Court  is  enforced  by  means  of  a  subpoena.  Such  subpoena 
issues  from  the  Central  Office  upon  a  note  from  the  judge.*  Again, 
when  a  Chief  Clerk*  is  directed  by  a  judge  in  the  Chancery  Divi- 
sion to  examine  any  party  or  witness,  he  is  authorised  to  enforce 
the  attendance  of  such  party  or  witness  by  summons  ;^  and  if  this 
summons  be  not  obeyed,  the  party  or  witness  will  be  liable  to 
process  of  contempt,  in  like  manner  as  he  would  be,  were  he  to 
disobey  any  order  of  the  court,  or  any  writ  of  subpoena.'  A 
witness  who  refuses  to  be  sworn,  when  summoned  before  a  Chief 
Clerk,  does  so  at  the  risk  of  being  committed  by  the  court  f  and  if 
he  answers  in  an  unsatisfactory  manner,  an  application  should  be 
made  to  have  him  examined  by  the  judge.'  He  may,  it  seems, 
himself  apply  to  the  Chief  Clerk,  on  special  grounds,  either  to 
have  the  as^stance  of  counsel,  or  to  have  the  inquiry  adjourned 
into  court.' 

§  1285.  The  attendance  of  a  witness  before  an  Examiner  of 
the  High  Court  can  only  be  enforced  by  the  somewhat  awkward 
and  unwieldy,  as  well  as  costly,  means  of  an  application  to  the 


»  20  &  21  V.  c.  77  ("The  Conrt  of 
Probate  Act,  1857  "),  §  24 ;  20  &  21 
V.  c.  79,  §  29,  It.  See  also  Shep- 
lieard  v.  Beetham,  1872.  21  ft  22  Y. 
0.  95,  §  23,  empowers  the  registrars 
of  the  Priiicipal  Registrv  of  the 
Court  of  Probate  in  England,  whether 
any  suit  or  proceeding  be  pending 
in  the  court  or  not,  to  issue  sub- 
poenas, requiring  any  persons  to 
produce  testamentary  papers.  See 
also,  ante,  §  1265. 

»  R  S.  C.  1883,  Ord.  XXXYII. 
r.  28. 

*  As  to  the  attendance  of  wit- 
nesses before  ''the  Taxing  Officers 
of  the  Supreme  Court,  or  of  any 
Diyision  thereof,"  see  B.  S.  0.  1883, 


Ord.  LXV.  r.  27,  subs.  25. 

*  For  **  Form  of  Summons  by 
Chief  Clerk,"  see  App.  L.  No.  1  of 
the  Rules  of  1883.  Tbis  summons  is 
only  good  for  one  attendance,  unless 
the  examination  of  the  witness  be 
adjourned :  Lawson  v.  Stoddart,  1863 
(Kindersley,  V.-C). 

»  B.  S.  C.  1883,  Ord.  LV.  rr.  16, 
17. 

•  In  re  The  Elect.  Telegr.  Co.  of 
Ireland,  Ex  parte  Bunn,  1857. 

'  Haywarav.Haywaid,  1854.  See, 
howeyer,  Yenables  v.  Schweitzer, 
1873. 

"  In  re  The  Elect  Telegr.  Go.  of 
Ireland,  Ex  parte  Bunn,  1857. 
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Court  itself.^    An  examiner,  however,  has  power  to  administer  an 
oath.< 

§  1286.  Under  the  Companies  Act,  1862,  the  High  Court  is 
empowered  to  wind  up  the  affairs  of  any  company,  and  such 
court  and  any  of  its  commissioners  who  are  authorised  to  take 
evidence  for  the  purposes  of  the  Act,  may  respectively  enforce  the 
attendance  of  witnesses,^  and  the  production  of  documents,*  by 
sommons  and  warrant.  A  summons  cannot  be  claimed  as  a  matter 
of  right,  but  the  court  must  be  satisfied  that  to  grant  it  will  be  just 
and  beneficial.^  As  a  general  rule  the  examination  of  the  witness 
rests  with  the  official  liquidator,  but  the  court,  in  its  discretion, 
may  empower  any  contributories  to  issue  summonses,  to  attend  the 
inquiry,  and  to  examine  or  cross-examine  the  persons  summoned.* 
The  practice  in  these  cases  has  been  assimilated  to  that  in  bank- 
miptojy  and  there  is  a  disposition  to  put  a  liberal  interpretation 
upon  the  statute,  which  enables  the  judges  to  summon  '^  any  person 
whom  the  court  may  deem  capable  of  giving  information  concerning 
the  trade,  dealings,  estate,  or  effects  of  the  company."  ^  A  witness 
summoned  under  this  enactment  apparently  has  no  locus  standi, 
unless  he  can  establish  a  want  of  jurisdiction,^  to  appeal  against  the 
order  ;^  and  even  if  this  be  not  so,  it  is  clear  that  a  court  of  appeal 
would  not  interfere  with  the  discretion  of  the  judge,  unless  under 
extremely  special  circumstances.®  A  witness  is,  however,  entitled 
to  be  attended  by  his  counsel  or  solicitor,  who  may  ask  him  such 
questions  as  may  be  necessary  to  explain  the  evidence  he  has  given, 
and  who  may  also  take  notes  of  the  proceedings  for  the  purpose  of 


»  See  E.  8.  C.  Order  XXXVU. 
cited  ante,  §  506,  rr.  5—7,  cited  infra, 
$  1310;  and  also  Stewart  v.  The 
Balkis  Co.,  1883,  cited  §  512.  And 
see  further,  infra,  §  1310.  

»  See  R.  S.  C.  Order  XXXYII. 
r.  19,  cited  ante,  §  506. 

»  25  &  26  V.  c.  89,  §§  Ho,  126, 
138.  See  Swan's  case,  1870;  In  re 
Engl.  Jt.  Stock  Bk.,  1866;  In  re 
Financial  Ins.  Co.,  1867 ;  In  re 
Breech  Loading  Armoury  Co.,  and 
In  re  Merchant's  Co.,  1867;  In  re 
Accidental  &  Mar.  Ins.  Co.,  1867; 
In  re  The  Mercant.  Credit  Associat., 
Clement's  case,  1868 ;  In  re  Contract 
Corp.,  1871;  Be  The  London  Gas 


Meter  Co.,  1872;  Druitt's  case,  1872; 
Trower  and  Lawson's  case,  1872; 
Forbes'  case,  1872;  In  re  Bk.  of 
Hindustan,  Fricker's  case,  1871 
(Wickens,  V.-C.) ;  Massey  v,  Allen, 
1878. 

•  See  Ex  parte  Paine  and  Lavton, 
1869;  In  re  Smith,  Knight  &"^Co., 
1869. 

•  Heiron's  case,  1880,  C.  A. 

•  Whitworth's  case,  1881,  C.  A. 

^  See  cases  cited  in  last  four  notes. 
Also  Be  Lisbon  Steam  Tramways  Co., 
1876. 

•  Whitworth's  case,  1880,  0.  A, 

•  Be  The  Gold  Co.,  1879. 
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oonduoting  such  Te-examination,  but  for  that  purpose  onlj.^  Any 
deposition^  taken  in  accordance  with  the  above  provisions,  may  be 
used  as  evidence  on  a  summons  against  the  party  by  whom  it  has 
been  made,  but  the  court  might  possibly  require  that  notice  of  the 
intention  to  read  the  deposition  be  first  given.^ 

§  1287.  The  fourth  matter  for  consideration  is  as  to  enforcing 
the  attendance  of  witnesses  before  Ecclesiastical  Courts.  This  is  in 
England  required  by  a  compulsory,  which  is  an  instrument  somewhat 
in  the  nature  of  a  subpoena.'  If  the  witness  on  the  return  of  this 
process  does  not  appear,  the  court  may  pronounce  him  contumacious,^ 
and  signify  the  same  to  her  Majesty  in  Chancery  within  ten  days.* 
On  the  "  significavit "  being  lodged  at  the  Crown  OflBce,®  the 
offending  party  will  be  arrested  and  detained  in  custody '  unless  he 
be  a  Peer  or  Lord  of  Parliament,  or  a  member  of  the  House  of 
Commons,  until  he  either  submit  to  the  court,  or  be  absolved  or 
discharged  by  order  of  the  Ecclesiastical  Judge.*  His  expenses, 
however,  must  be  tendered  or  paid  by  the  party  calling  him,  as  in 
civil  proceedings  before  the  common-law  courts.®  The  Clergy 
Discipline  Act,  1892,^®  provides  for  the  prosecution,  in  the  Consistory 
Court  of  the  diocese,  of  clergymen  charged  with  certain  offences.^^ 
Witnesses  as  to  any  charge  under  the  Act  are  summoned  by  a 
"compulsory,"  issued  accordiog  to  the  ordinary  practice  of  the 
Consistory  Court. 

§  1288.  By  the  Public  Worship  Eegulation  Act,  1874,"  in 
all  proceedings  before  the  Judge  appointed  under  that  Act,  the 
evidence  must  be  given  vivft  voce,  in  open  court,  and  upon  oath.'* 
The  Act  just  named  also  provides  that  "the  judge  shall  have 
the  power  of  a  court  of  record,  and  may  require  and  enforce  the 
attendance  of  witnesses,  and  the  production  of  evidences,  books, 
or  writings,  in  the  like  manner  as  a  judge  of  the  High  Court."  ** 

^  In  re  Cambrian  Mining  Co.,  1881.         ^  Hudson  v.  Tooth,  1877;  Dean  «. 

»  Pugh  and  Sharman's  case,  1872.  Green,  1«82. 

»  Coote's  Eccl.  Pr.  780.     See  the  »  Ayliffe,  Par.  536 ;  1  Ought.  121 ; 

rules  and  regulations  of  the  Arches  3  Bum.  £c.  Law,  3U9. 
Court,  1867,  and  Reg.-Gen.  ot  1877,  ^^  55  &  66  V.  o.  32,  §  9. 

for  Consist.  Court  of  London,  Ord.  "  Id.  §  2. 

IX.  r.  4.  "  37  &  38  V.  a  85. 

*  WylUe  V,  Mott,  1827.  "  Id.  §  9. 

^  53  G.  3,  o.  127,  §  1 ;  and  see  2  &  3  ^*  SeeHulesand  Orders,  made  under 

W.  4,  0.  93,  §  1.  the  Act,  on  22nd  Feb.  1879,  and  con- 

•  fi.  8.  C.  Jan.  1889.  tained  in  4  P.  D.  250,  261,  283 ;  and 
^  Dale's  case,  1881 ;  and  see  Green  in  49  L.  J.  Ord.  and  Eules,  pp.  7, 22. 

V*  Lord  Penzance,  1881. 
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§  1289.  The  fifth  subject  to  be  considered  is  the  means  of 
obliging  witnesses  to  attend  in  Courts  of  Bankruptcy.  The 
attendance  of  witnesses  before  Courts  of  Bankruptcy  is  enforced 
in  part  under  Begulations  coDtained  in  the  Bankruptcy  Bules 
of  1886,  and  in  part  under  the  Bankruptcy  Act,  1883.^  The 
former  provide,  by  B.  61,  that  ^'a  subpoena  for  the  attendance 
of  a  witness  shall  be  issued  by  the  court  at  the  instance  of  an 
official  receiver,  a  trustee,  a  creditor,  a  debtor,  or  any  applicant  or 
respondent  in  any  matter,  with  or  without  a  clause  requiring  the 
production  of  books,  deeds,  papers,  documents,  and  writings  in  his 
possession  or  control,  and  in  such  subpoena  the  names  of  three 
witnesses  may  be  inserted."  '  B.  62  then  directs,  that  ^'  a  sealed 
copy  of  the  subpoena  shall  be  served  personally  on  the  witness  by 
the  person  at  whose  instance  the  same  is  issued,  or  by  his  solicitor, 
or  by  an  officer  of  the  court,  or  by  some  person  in  their  employ, 
within  a  reasonable  time  before  the  time  of  the  return  thereof ; '' 
while  H.  63  provides,  that  ^'  service  of  the  subpoena  may,  where 
required,  be  proved  by  affidavit."  Under  R.  69,  "  The  court  may, 
in  any  matter,  at  any  stage  of  the  proceedings,  order  the  attendance 
of  any  person,  for  the  purpose  of  producing  any  writings  or  other 
documents  named  in  the  order,  which  the  court  may  think  fit  to  be 
produced ;  "  and  further,  by  R.  66,  it  may,  in  any  matter  where  it 
shall  appear  necessary  for  the  purposes  of  justice,  make  an  order  for 
the  examination  upon  oath  of  any  witness  or  person,  either  before 
the  court,  or  any  of  its  officers,  or  before  any  other  person  and  at 
any  place.  If  any  person  wilfully  disobeys  any  such  order  or 
9ubpcenay  he  shall,  under  R.  70,  "  be  deemed  guilty  of  contempt  of 
oourt,  and  may  be  dealt  with  accordingly."  The  refusal  of  a 
witness  to  be  sworn,  or  to  answer  any  lawful  question,  will  be 
regarded  also  in  the  light  of  a  grave  contempt.'  R.  71  further 
provides  that,  "  any  witness  (other  than  the  debtor),  required  to 
attend  for  the  purpose  of  being  examined  or  producing  any  docu- 
ment, shall  be  entitled  to  the  like  conduct  money,  and  payment  for 


>  46  &  47  y.  0.  52.  forms  is  any  penaJtv  specified.    See 

*  See  Forms  104, 105»  and  106,  the  ante,  §  1239. 

two  former  applicable  in  the  London  '  Ex  parte  Close,  Be  Bennett  and 

Bankruptcy  Court,  the  last  in  the  Glave,  1877,  C.  A* 
County  Courts.    In  not  one  of  the 
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expenses  and  loss  of  time,  as  upon  attendance  at  a  trial  in  oourt."  ^ 
In  addition  to  the  above  general  regulations,  the  Bankruptoj  Act, 
1883,^  contains,  in  sect.  27,  an  enactment,  framed  ^rith  the  view  of 
facilitating  the  discovery  of  the  property  of  debtors,  in  these 
words : — "  (1)  The  coort  may,  on  the  application  of  the  official 
receiver  or  trustee^  at  any  time  after  a  receiving  order  has  been 
made  against  a  debtor,  summon'  before  it  the  debtor,  or  his  wife, 
or  any  person  known  or  suspected  ^  to  have  in  his  possession  any  of 
the  estate  or  effects  belonging  to  the  debtor,  or  supposed  to  be 
indebted  to  the  debtor,  or  any  person  whom  the  court  may  deem 
capable  of  giving  information  respecting  the  debtor,  his  dealings, 
or  property ;  and  the  court  may  require  any  such  person  to  produce 
any  documents  in  his  custody  or  power  relating  to  the  debtor,  his 
dealings,  or  property.^  (2)  If  any  person  so  summoned,  after 
having  been  tendered  a  reasonable  sum,®  refuses  to  come  before  the 
court  at  the  time  appointed,  or  refuses  to  produce  any  such  docu- 
ment, having  no  lawful  impediment  made  known  to  the  court  at 
the  time  of  its  sitting,  and  allowed  by  it,  the  court  may,  by 
warrant,^  cause  him  to  be  apprehended  and  brought  up  for 
examination.  (3)  The  court  may  examine  on  oath,  either  by 
word  of  mouth  or  by  written  interrogatories,  any  person  so 
brought  before  it  concerning  the  debtor,  his  dealings  or  property." 
The  provisions  of  the  above  enactment  are  not  too  clear  in  them- 
selves, but  have  been  greatly  explained  either  by  Bule,  or  by 
judicial  decision.  First,  a  Bule  requires,^  that  the  application  for 
a  summons  be  in  writing,  and  state  shortly  the  grounds  on  which 
it  is  made ;  and  that  where  it  is  not  made  by  the  trustee,  official 
receiver,  or  Board  of  Trade,  it  be  verified  by  affidavit.  Next,  the 
court  has  power,^  if  it  be  thought  desirable,  to  act  at  the  instance 


*  See  Scale  of  Allowanoes,  printed 
in  Appendix. 

»  46  &  47  V.  0.  52.  The  Act  of 
20  &  21  y.  0.  60,  It.,  contains,  in 
§§  126,  308,  somewhat  similar  pro- 
yisions  respecting  the  attendance  of 
witnesses  before  l^e  Court  of  Bank- 
ruptcy in  Ireland.  See  36  &  36  V. 
c.  58,  §  6,  Ir.  See,  also,  ante, 
S  1277. 

a  See  Bkptoy.  Bules  of  1883,  F. 
107. 

*  See  Cooper  v.  Harding,  1845. 


•  See  Ex  parte  Tatton,  Be  Thorp, 
1881. 

'  The  witness  so  summoned  is  not 
entitled  to  the  costs  of  employing  a 
solicitor  or  counsel :  Ex  parte  Waid- 
dell.  In  re  Lutscher,  1877,  C.  A. ; 
nor  to  a  copy  of  his  deposition,  un- 
less he  be  also  a  creditor :  Ex  parte 
Pratt,  Be  Hayman,  1882. 

^  See  Bkptcy.  Bules  of  1886,  F. 
120. 

■  Bkptcy.  Bules  of  1886,  r.  78. 

'  Ex  parte  Crossley,  Be  Taylor, 
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not  onlj  of  the  Board  of  Trade,  but  of  any  creditor,  or  of  the 
bankrupt  himself,  and  to  order  the  examination  of  any  person, 
including  even  the  trustee.^  Thirdly,  the  court  apparently  has  a 
discretion  to  direct,  that  the  summons  shall  be  served  by  any 
person  who  is  authorised  to  serve  a  subpoena ;  ^  but  it  is  a  matter 
of  doubt  whether  the  summons  requires  personal  service  like  the 
subpoena,  or  whether,  in  the  event  of  the  witness  keeping  out  of 
tiie  way,  it  may  be  served  by  delivery  at  his  house.  The  court 
would,  it  seems,  have  no  jurisdiction  to  order  a  witness  thus 
brought  before  it  to  furnish  an  account  in  writing  of  his  dealings 
with  the  bankrupt;^  and  its  power  to  compel  a  person  to  give 
evidence,  who  is  actually  present,  but  who  is  not  attending  in 
pursuance  of  subpoena  or  warrant,  is  at  least  doubtful.^ 

§  1290.  The  sixth  tribunal  whose  practice  as  to  the  attendance 
of  witnesses  must  be  considered,  is  that  of  Coroners  Courts.  The 
attendance  of  witnesses  before  coroners  is  provided  for  by  the 
Coroners  Act,  1887,*  which  enacts,^  that  "  where  a  person,  duly 
summoned  to  give  evidence  at  an  inquest,  does  not,  after  being 
openly  called  three  times,  appear  to  such  summons,  or  appearing 
refuses,  without  lawful  excuse,  to  answer  a  question  put  to  him, 
the  coroner  may  impose  on  such  person  a  fifie  not  exceeding  forty 
$hilltngs.'*  The  same  Act,'  after  authorising  coroners  to  order 
medical  trifnesses  to  attend  inquests,  &c.,  and  enabling  such 
witnesses  to  claim  a  certain  remuneration  for  their  attendance,^ — 
enacts,  in  §  23,  that  where  a  medical  practitioner  fails  to  obey  a 
summons  of  a  coroner  issued  in  pursuance  of  the  Act  he  shall, 


1872 ;  Ex  parte  Nicholson,  Ee  Will- 
Bon,  1880,  C.  A. ;  Ex  parte  Austin, 
1876. 

*  Who  in  such  case  must  be  served 
with  notice  of  the  application :  Be 
Whioher,  Ex  parte  Stevens,  1888. 

^  Ex  parte  BoUand,  Be  Holden, 
1874. 
>  Ex  parte  Bevnolds,  1883. 

*  See  §  110  of  **The  Bankruptcy 
Act.  Ih83*';  and  also  ante,  $  1242, 
ad  fin. 

»  50  &  51  V.  c.  71. 

*  §  19,  subs.  2. 
'  §  21. 

'  Tho  fee  to  which,  in  Groat 
Britain,  a  legally  qualified  medical 
practitioner  is  entitled,  for  attending 
to  giye  eyidenoe  at  an  inquest,  is 


one  gtdnea,  and  for  making  a  post- 
mortem examination  of  the  deceased, 
either  with  or  without  an  analysis 
of  the  contents  of  the  stomach  or 
intestines,  and  for  attending  to  give 
evidence  thereon,  is  two  guineas. 
r§  22  of  **The  Coroners  Act,  1887.") 
These  sums  must  now  be  paid  ifco  the 
medical  man  by  the  coroner  imme- 
diately after  the  termination  of  the 
proceedings  at  any  inquest,  and  the 
coroner  will  be  repaid  as  provided  by 
"The  Coroners  Act,  1887"  (50  &  51 
V.  c.  71),  §  26.  As  to  the  Irish 
regulations  on  the  subject,  see  9  &  10 
V.  0.  37  (**The  Coroners  (Ireland) 
Act,  1846"),  §§  22,  28,  32—35,  44, 
Ir. ;  and,  also,  44  &  45  Y.  0.  35,  J  6, 
It. 
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uDless  lie  shows  a  good  and  suffioient  cause  for  not  having  obeyed 
it,  be  liable  on  summaiy  oonviotion,  on  the  prosecution  of  the 
coroner  or  of  anj  two  of  the  jury,  to  a  fine  not  exceeding  £5. 

§  1291.  The  seventh  matter  is  as  to  the  mode  of  compelling 
witnesses  to  attend  before  the  County  CourtSy  and  is  regulated  in  part 
by  the  County  Court  Act,  1888,*  and  in  part  by  the  C.  C.  Bules, 
1889.  The  Act  provides*  that  "  either  of  the  parties  to  any  action 
or  matter  may  obtain  from  the  registrar  summonses  to  witnesses, 
with  or  without  a  clause  requiring  the  production  of  books,  deeds, 
papers,  and  writings  in  the  possession  or  control  of  the  person 
summoned  as  a  witness ; '  and  such  summonses,  and  any 
summonses  which  are  now  or  may  be  required  to  be  served 
personally,  may,  under  such  regulations  as  may  be  prescribed,  be 
served  by  a  bailiff  of  the  court  or  otherwise."  Order  XVIII., 
Bule  1,  of  C.  C.  Bules,  1889,  provides  that  *'  summonses  to 
witnesses  to  be  served  either  in  the  home  or  in  any  foreign  district^ 
may  be  issued  without  leave,  and  may,  by  leave  of  the  judge  or 
registrar,  be  issued  in  blank,  and  served  by  the  party  applying  for 
the  same  or  his  solicitor,^  but  in  any  case  only  one  name  shall  be 
inserted  in  such  summons."  By  B.  2  ^^  it  shall  be  sufiQcient  if  a 
summons  to  a  witness  be  served  a  reasonable  time  before  the  return 
day,  and  such  summons  shall  be  deemed  to  have  been  properly 
served  if  it  has  been  served  in  the  manner  directed  by  Order  VII.* 
for  service  of  an  ordinary  summons;"  and  the  County  Court 
Act,  1888,^  enacts,  that  "  every  person  summoned  as  a  witness, 
either  personally  or  in  such  other  manner  as  shall  be  prescribed, 
to  whom  at  the  same  time  payment  or  a  tender  of  payment  of 
his  expenses  shall  have  been  made,  on  the  prescribed  scale  of 
allowances,  and  who  shall  refuse  or  neglect,  without  sufficient 
cause,  to  appear,  or  to  produce  any  books,  papers,  or  writings 
required  by  such  summons  to  be  produced,  or  who  shall  refuse  to 


»  61  &  52  V.  c.  43,  §  110. 

•  Id. 

«  C.  0.  E.  1889,  Appendix  H., 
Form  145a,  and  Summons  to  Pro- 
duce Documents,  Form  146a. 

^  This  provision  resolves  a  doubt 
which  formerly  existed,  respecting 
the  legality  of  the  service  when  the 
witness  lived  out  of  the  jurisdiction. 

'  See  form  of  affidavit  of  service  of 
summons,  C.  C.  B.  1888,  Appendix 


H.,  Form  147. 

•  Under  Ord.  VLL.  service  of  an 
ordinary  summons  may,  in  general, 
be  effected  by  delivering  it  to  the 
defendant  or  to  some  person  **  appa- 
rently not  less  than  sixteen  years 
old  "  at  his  house,  place  of  dwelling, 
or  place  of  business  {i. «.,  a  place  of 
business  of  which  he  is  the  master  or 
one  of  the  masters). 

'  51  &  52  V.  c  43,  S  111. 
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be  sworn  or  give  evidence ;  and  also  every  person  present  in  court 
who  shall  be  required  to  give  evidence,  and  who  shall  refuse  to 
be  sworn  or  give  evidence,  shall  forfeit  and  pay  such  fine,  not 
exceeding  ten  pounds^  as  the  judge  shall  direct ;  and  the  whole  or 
any  part  of  such  fine,  in  the  discretion  of  the  judge,  after  deducting 
the  costs,  shall  be  applicable  towards  indemnifying  the  party 
injured  by  such  refusal  or  neglect,  and  the  remainder  thereof  shall 
be  accounted  for  by  the  registrar  to  the  Treasury."  In  addition  to 
the  above  enactment,  it  is  also  provided,  that  "  the  court  may  in 
any  action  or  matter  at  any  stage  of  the  proceedings  order  the 
attendance  of  any  person  for  the  purpose  of  being  examined  or  of 
producing  to  or  before  any  examiner  any  documents  which  the 
court  may  think  fit  to  be  produced :  Provided  that  no  person  shall 
be  compelled  to  produce  under  any  such  order  any  writing  or 
other  document  which  he  could  not  be  compelled  to  produce  at  the 
trial." » 

§  1292.  Eighthly,  and  lastly,  the  attendance  of  witnesses  before 
ordinary  arbitrators  acting  in  England  ^  under  a  submission,  is 
regulated  by  the  Arbitration  Act,  1889,'  by  which '  "  any  party  to 
a  submission  may  sue  out  a  writ  of  subpoena  ad  testificandum,  or  a 
writ  of  subpoDua  duces  tecum,  but  no  person  shall  be  compelled 
under  any  such  writ  to  produce  any  document  which  he  could  not 
be  compelled  to  produce  at  the  trial  of  an  fiujtion."  Where  a 
matter  has  been  referred  to  a  referee^  whether  official  or  special,* 
the  attendance  of  witnesses  before  him  may  also  ''be  enforced 
by  subpoena."*  Where  a  matter  in  bankruptcy  is  referred  to 
arbitration,  the  County  Court  judge  has  jurisdiction  to  make  an 
order,  and  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  the  arbitrator.® 

§§  1293 — 1309.  Besides  those  applicable  to  the  eight  tribunals 
mentioned  above,  provisions  have  been  made  imder  which  the 
attendance  of  witnesses  before  other  tribunals  is  secured,  but  it  is 
not  practically  possible  to  here  enumerate  the  whole  of  these.' 

>  C.  C.  R.  Ord.  XVm.  r.  16.  &  37  V.  c.  66).  §  57. 

«  52  &  53  V.  c.  49,    This  Act  does  »  See  E.  S.  C.  1883,  Ord.  XXXVL 

not  extend  to  Scotland  or  Ireland,  r.  49. 

As  to  the  latter,  see  3  &  4  Y.  c.  105,  *  Ex  parte  Bolland,  Be  Ackary, 

J§  63  and  64.  1876. 

*  §  8.    See,  also,  §  18,  subs.  1.  ^  A  few  of  the  principal  of  such 

*  **  The  Judicature  Act,  1873  "  (36  regulations  are  applicable  to  the  fol* 
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§  1309a.  Besides  the  powers  for  compelling  the  actual  attendance 
of  witnesses  before  them  at  the  trial  or  hearing  which  have  now 


lowing  tribunals  mentioned  in  alpha- 
beticfll  order :  —  Barmote  Courts  in 
Derby  have,  under  "The  High  Peak 
Mining  Customs  and  Mineral  Courts 
Act,  1851 "  (14  &  15  y.  c.  94),  §§  31, 
40,  powers  of  compelling  the  attend- 
ance of  witnesses  very  similar  to  those 
possessed  b^  the  Stannaries  Coxirt 
(which  see  infra).  Councils  of  Con- 
ciliation have  power — under  •*  The 
Councils  of  Conciliation  Act,  1867" 
(30  &  31  V.  0.  105,  §  4,  which  is  not 
only  very  obscurely  worded,  but  the 
forms  in  the  schedule  to  which  have 
been  repealed  by  41  &  42  V.  o.  79, 
Sched.I. ,  andin  connection  with  which 
see  5  G.  4,  c.  96  (**The  Master  and 
Workman  Arbitration  Act,  1824*'), 
S§  2,  9,  and  Sched. ;  and  35  &  36  Y- 
c.  46,  §  1,  subs.  9) — to  entertain  arbi- 
trations as  to  certain  disputes  between 
masters  and  workmen,  and  on  any 
such  arbitration,  the  chairman  of  the 
council  may  summon  such  witnesses 
as  are  required  to  give  evidence,  and 
the  arbitrators  may  examine  them 
upon  oath;  while  any  witness  dis- 
obeying such  summons  is  liable  to 
be  committed  to  prison  by  a  justice 
of  the  peace.  Courts- Martial,  if 
Military y  are,  by  **The  Army  Act, 
1881 "  (44  &  46  V.  c.  58,  amended  by 
§  25  of  "The  Army  (Annual)  Act, 
1884,"  of  47  V.  c.  8),  §  125,  empowered 
to  summon  witnesses,  the  section 
enacting  that  "  every  person  required 
to  give  evidence  before  a  court-martial 
may  be  summoned  and  ordered  to 
attend  in  the  prescribed  manner," 
the  form  of  the  summons,  as  given 
in  Appendix  II.  of  the  Act  of  1881, 
being  a  document  in  the  nature  of 
an  order  under  the  hand  of  the  con- 
yening  officer,  the  president  of  the 
eourt,  the  jud^e- advocate,  or  the 
commanding  officer  of  the  prisoner. 
(R.  77,  B.  The  mode  of  serving  the 
summons  is  not  prescribed,  but  the 
practice  is  to  employ  the  police  for 
that  purpose,  and  to  serve  personally.) 
The  Act  further  provides  that  if  any 
witness,  **  subject  to  military  law," 
makes  default  in  attending,  or  refuses 
to  take  an  oath  or  make  a  solemn 
declaration,  or  refuses  to  produce  any 
document  in  his  control  legally  re- 
quired to  be  produced,  or  refuses  to 


answer  any  question  to  which  an 
answer  may  legally  be  required,  or  is 
guilty  of  contempt,  he  shall  on  con- 
yiction  by  a  court-martial  other  than 
the  court  to  which  he  has  been  sum- 
moned, be  liable,  if  an  o'fficer,  to  be 
cashiered,  and  if  a  soldier  to  be  im- 
prisoned, or  in  either  case  to  suiier 
such  less  punishment  as  is  mentioned 
in  §  44  of  the  Act.  (See  id.  §  28.) 
When  a  witness  who  is  not  subject 
to  military  law  commits  any  of  the 
above  offences,  the  president  of  the 
court-martial,  in  the  event  of  the 
witness  having  been  paid  or  tendered 
the  reasonable  expenses  of  his  attend- 
ance (the  Allowance  Begulations, 
1881,  in  pars.  564 — 573,  give  the 
Bules  as  to  the  expenses),  may  cer- 
tify the  offence  '*  to  any  court  of  law 
in  the  part  of  her  Majesty's  domi- 
nions where  it  is  committed,  which 
has  power  to  punish  witnesses  if 
guilty  of  like  offences  in  that  court ; " 
and  thereupon  such  last  court  shall 
investigate  the  matter,  and  if  it  seem 
just,  punish  the  offender  as  if  he  had 
committed  the  offence  before  itself. 
(See  **  Army  Act,  1881 "  (44  &  45  V. 
0.  68),  §  126,  subs.  1  and  3).  Courts- 
Martial,  if  Naval,  are  empowered  by 
"The  Naval  Discipline  Act,  1866^' 
(29  &  30  V.  0. 109),  §§  61, 66,  to  require 
every  person,  civil,  naval,  or  military, 
to  give  evidence,  who  shall  be  sum- 
moned either  by  the  judge-advocate, 
or  by  his  deputy,  or  by  the  pei-sonduly 
appointed  by  the  president  of  the 
court-martial  to  officiate  as  judge- 
advocate  at  the  trial;  and  all  wit- 
nesses so  summoned  who  do  not 
attend,  or  refuse  to  be  sworn  or  to 
affirm,  or  refuse  to  give  evidence,  or 
to  answer  all  such  questions  as  the 
court  may  legally  demand  of  them, 
or  prevaricate,  are  liable  to  be  at- 
tached in  the  Queen's  Bench  Divi- 
sion of  the  High  Court  in  London  or 
Dublin,  or  in  the  Court  of  Session  in 
Scotland,  or  other  court  of  law  in 
any  of  her  Majesty's  dominions,  in 
like  manner  as  if  they  had  disobeyed 
the  process  of  such  courts  (29  &  30  Y. 
c.  109,  §  66);  and  if  the  witness 
belong  to  her  Majesty's  navy,  the 
court-martial,  is,  in  the  event  of  his 
non-attendauoe  to  give  eyidenoe  on 
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been  considered,  yarious  powers  are  also  possessed  by  them  under  wbicb 
certain  courts  may  grant  commissions  to  take  the  evidence  of  witnesses. 


oath  or  affirmation,  or  of  his  preyarica- 
tioiif  also  posseseed  of  an  altematiye 
power  of  punishing  him  by  any  im- 
piiaonment  not  longer  than  three 
montiiB;  and  to  imprison  him  for  any 
period  not  exceeding  one  month,  if  he 
be  guilty  of  contempt.  (Id.)  It  being 
further  provided ,  that  **  every  person 
not  subject  to  this  Act,  who  may  be  so 
summoned  to  attend,  shall  be  allowed 
and  paid  his  reasonable  expenses  for 
such  attendance,  under  the  authority  of 
the  admiralty,  or  of  the  president  of 
the  court-martial  on  a  foreign  station." 
(Id.)  Friendly  Socitiies  disputes  may  be 
referred  to  the  chief  or  other  registrar, 
under  **The  Friendly  Societies  Act, 
1875,"  and  on  any  such  reference  the 
Act  just  named  gives  power  to  the 
referee  to  administer  oaths  and  require 
the  attendance  of  parties  and  witnesses, 
and  the  production  of  books  and  docu- 
ments; and  any  person  refusing  to 
attend,  or  to  produce  any  documents,  or 
to  give  evidence,  is  guilty  of  an  olfence 
under  the  Act.  (See  38  &  39  Y.  c  60, 
§  22,  subs.  (6);  amended  by  48  &  49 
T.  c.  27.^  Irish  Land  d/mmissioners 
possess  aU  the  powers  formerly  vested 
in  the  Chancery  Division  of  the  High 
Court  of  Justice  in  Ireland  for  enforc- 
ing the  atteudance  of  witnesses  after  a 
tender  of  their  expenses,  the  examina- 
tion of  witnesses  orally  or  by  affidavit, 
the  production  of  documents,  the  issuing 
oommissious  for  the  examination  of 
witnesses,  and  the  punishing  of  persons 
refusing  to  give  evidence  or  to  produce 
documents,  or  otherwise  guilty  of  con- 
tempt in  open  court.  (See  44  &  45  Y. 
c.  49,  §  48,  subs.  3,  Ir.)  Irish  Local 
(jhvtrnment  Board,  Irish  Poor  Law 
Commissioners^  and  Irish  Pristm  Boards^ 
and  their  respective  inspectors,  may 
summon  persons  to  give  evidence  or  to 
produce  documents.  (See  10  &  11  Y. 
c.  10.  §S  11,  21,  and  26 ;  29  &  30  Y.  0.  66, 

5  7 ;  10  &  11  Y.  c  90,  §§  19  and  20;  14 

6  15  Y.  c.  68,  $§16  and  17;  and40&41 
Y.  c  49,  §  23.)  Landed  Estates  Cowri, 
Ireland:  see  Irish  fjand  Commissioners, 
supra,  "  The  Land  Transfer  Ad,  1875," 
empowers  the  registrar  appointed  under 
it»  or  any  of  his  officers,  *' authorised  by 
lum  in  writing,"  to  administer  oaths, 
and  "by  summons  under  the  seal  of 
tlie  office"  to  I'equire  the  attendance  of 


witnesses,  and  the  production  of  docu- 
ments ;  and  if  any  person,  after  the  de- 
livery to  him  of  such  summons,  and  the 
payment  or  tender  of  his  reasonable 
charges,  wilfully  neglects  or  refuses  to 
attend,  or  produce  documents,  or  give 
evidence,  he  is  liable  to  a  penalty  not 
exceeding  20/.,  to  be  recovered  on  simi- 
mary  conviction  (38  &  39  Y.  c.  87,  §§  109, 
110).  The  Palatine  Court  of  Chancery 
of  the  County  Palatine  of  Lancaster  has 
powers  of  compelling  witnesses,  who 
live  out  of  the  juiisdiction,  to  attend 
either  before  the  Court  of  Chancery  of 
the  County  Palatine  of  Lancaster,  or 
before  the  registrar  of  that  court  as  well 
in  his  capacity  of  examiner  as  in  that 
of  master,  or  oefore  any  commissioners 
appointed  by  that  court  for  the  exam* 
ination  of  witnesses.  (See  13  &  14  Y. 
c.  43,  **  The  Court  of  Chancery  of  Lan- 
caster Act,  1850.")  Courts  for  the  Trial 
of  either  Parliamentary  or  Municipal 
Election  Petitions  are  empowered  to  sub- 
poena and  swear  witnesses,  as  in  a  trial 
at  Nisi  Prius  (see  §  31  of  31  &  32  Y. 
c  125  ('*The  Parliamentary  Elections 
Act,  1868"),  continued  till  31st  De- 
cember, 1895,  by  57  &  58  Y.  c.  48;  and 
see,  also,  45  &  46  Y.  c.  50,  §  94,  subs.  1), 
and  the  judge  or  presiding  barrister  has 
a  further  power,  by  order  under  his 
hand,  of  compelling  the  attendance  of 
any  person  as  a  witness  who  appears  to 
him  to  have  been  concerned  in  the 
election  to  which  the  petition  refers  (see 
31  &  32  Y.  c.  125  (**The  Parliamentary 
Elections  Act,  1868"),  §  32  ;  and  45  & 
46  Y.  c.  50,  §  94,  subs.  2,  3) ;  and  dis- 
obedience of  such  an  order  is  of  course 
a  contempt  of  court.  A  judge  of  such 
a  court  may,  moreover,  examine  any 
person  compelled  to  attend,  and  also 
any  person  m  court,  though  he  be  not 
called  and  examined  by  any  party  to 
the  petition  (see  id.^ ;  but  a  person  so 
examined  by  a  judge  may  oe  cross- 
examined  by  either  the  petitioner  or  the 
respondent,  or  both.  (See  id.,  and  also 
subs.  4  of  45  &  46  Y.  c  50,  §  94.)  The 
form  of  an  order  on  a  witness  to  attend^ 
made  under  these  Acts  may,  it  is  sug- 
gested, be  as  follows: — Court  for  the 
Trial  of  an  Election  Petition  [<yr  of  a 
Municipal  Election  Petition]  for  {TitW] 
the  day  of  .  To  A.  B.  [(tescrihe 
iheperson\    You  are  hereby  required  to 


•  • 


858 


ATTENDANCE  OF  WITNESSES  IN  SPECIAL  CASES.  [PART  V. 


and  may  enforce  the  attendanoe  of  the  witnesses  desired  to  be  examined, 
and  the  production  by  them  in  evidence  of  any  documents  which  it  may 
be  desired  to  have  in  evidence. 

§  1310.  The  powers  which,  as  it  has  abready  been  incidentally 
mentioned  (supra,  §  1285),  are  possessed  by  every  judge  of  the 
High  Court,  enables  him  to  order  ^  witnesses  to  be  examined,  or  to 
produce  documents,  before  any  officer  of  the   court,  or  other  person 


attend  before  the  above  court  at  [place], 
on  the  day  of  ,  at  the  hour  of 

[or,  forthwith],   to  be  examined  as  a 
witness  in  the  matter  of  the  said  peti- 
tion, and  to  attend  the  said  court  until 
your  examination  shall  have  been  com- 
pleted.    As  witness  my  hand,  M.  N., 
ludge  of  the  said  court  ^or  A.  B.,  the 
canister  to  whom  the  trial  of  the  said 
petition  is  assigned]."     On  the  subject 
generally,  see  Eeg.-Gen.  of  M.  T.  1868, 
r.  21,  set  out  L.  E.  4  C.  P.  781 ;  and  also 
37  L.  J.  G.  P.  at  p.  5;  and  see,  also,  Eeg.- 
Gen.  of  M.  T.  1872,  r.  41,  set  out  L.  fi. 
7  0.  P.  677.   **  The  Public  Worship  Regu- 
lation Act,  1874"  (37  &  38  V.  c.  85), 
enacts  (§  9^  that  its  judge  may  enforce 
the  attonaance  of  witnesses    and    the 
production  of  documents  in    the    like 
manner  as  a  judge  of  the  Hig:h  Court. 
(See  also  Bulee,  &c.  of  22nd  February, 
1879,  made  under  the  Act,  and  set  out 
L.  B.  4  P.  D.  250,  261,  283,  and  also 
49  L.  J.,  Order  and  Rules,  pp.  7,  22.) 
Revising   barristers   are  empowered  by 
summonses  under  their  hands,  to  require 
the  attendance  of  assessors,  overseers, 
and  relieving  and  other  parish  officers, 
who,  in  the  event  of  disobedience,  are 
liable,  upon  proof  of  the  service  of  the 
summons,  to  be  fined  by  the  barrister 
any  sum  not  exceeding  5/.,   nor   less 
than  20«.     (See  6  &  7   V.  c.  18  (**The 
Parliamentary  Voters  Registration  Act, 
1843"),  §§  3d,  50,  51 ;  and  as  to  Ireland, 
13  &  14  V.  c.  69  ("  The  Representation 
of  the  People  (Ixeland)  Act,    1850"), 
§§  56,  57).    A  similar  fine  ma^  also  now 
be  imposed  by  a  revising  barrister  upon 
any  person,  who,  having  been  summoned 
under  the  barrister's  hand,  to  attend  at 
the  court  and  give  evidence  or  produce 
documents  for  the  purpose  of  th?  re- 
vision, and  having  had  tendered  to  him 
his  reasonable  expenses, — either  fails  to 
attend,  or  fails  to   answer   any  legal 
question  or  to  produce  any  document 
ttiat  can  be  legally  required  of  him. 
(See  41  &  42  V.  o.  26,  §  36.)     The  Stan- 
naries   Court  f technically  called  "The 
Court  of  tiie  Vice- Warden  of  the  Stan- 


naries"), enforces   the   attendance    of 
witnesses    before    it   under    provisions 
which  enact,  that  the  service  of  every 
writ  of  subpoena  to  attend    and  give 
evidence  hereafter  to  be  issued  out  of 
either  side  of  the  Court  of  the  Vice- 
Warden,  and  served  upon  any  person  in 
any  part  of  England  or  Wales,  shall  be 
as  valid  and  effectual  in  law,  and  shall 
entitle  the  party  suing  out  the  same  to 
all  and  the  like  remedies  bv  action  or 
otherwise,  as  if  the  same  had  been  served 
within  the  jurisdiction  of  the  C!ourt  of 
the  Vice- Warden ;  and  that,  in  case  the 
person  so  served  shall  not  appear  ac- 
cording to  the  exigency  of  the  writ,  the 
Court  of  the  Vice- Warden,  upon  oath  or 
affirmation  to  be  taken  in  open  court,  or 
affidavit  of  the  personal  service  of  such 
writ,  may  transmit  a  certificate  of  such 
default  under  the  seal  of  the  court,  to 
the  Queen's  Bench  Division  of  the  High 
Court ;    and  the  last-mentioned  court 
shall  proceed  against,  and  punish  by 
attachment  or  otherwise,  according  to 
the  course  and  practice  of  that  court, 
the  person  so  having  made  default,  in 
such  and  the  like  manner  as  the  same 
court  might  have  done,  if  such  person 
had  neglected  or  refused  to  appear  in 
obedience  to  a  writ  of  subpoena  issued 
to  compel  the  attendanoe  of  witnesses 
out  of  such  last-mentioned  court  (6  &  7 
W.  4,  c.   106,  being  **The  Stannaries 
Act,  1836"),  and  also  that  the  Queen's 
Bench  Division  shall  not  in  any  siich 
case  as   aforesaid,   proceed  against  or 
punish  any  person,  nor  shall  anv  such 
person  be  liable  to  any  action  for  having 
made  default  by  not  appearing  to  give 
evidence  in  obedience  to  any  such  writ 
of  subpcena,  unless  it  shall  appear  to 
such  court  that  a  reasonable  and  suffi- 
cient sum  of  money  to  defray  the  ex- 
penses of  coming  and  attending  to  give 
evidence,  and  of  returning  therefrom, 
had  been  tendered  to  him  at  the  time 
when  the  writ  of  subpoena  was  served 

upon  him.    (Id.  §  10.)  

1  Under  B.  S.  0. 1883,  Ord.  XXXVTL 
rr.  5,  7. 
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appointed,  and  at  any  place;  and  a  wilful  disobedience^  of  any 
sach  order  is  a  contempt  of  court.  Any  person  whose  attendance 
shall  be  so  required  is  ^  entitled  to  the  like  conduct-money,  and 
payment  for  expenses,  and  loss  of  time,  as  upon  attendance  at  a 
trial:  and'  no  person*  can  be  compelled  to  produce  under  any 
such  order  any  document,  that  he  would  not  be  compellable  to 
produce  at  the  hearing  or  trial.  The  examiner  may,  and  if  need 
be  shall,  make  a  special  report  to  the  court  touching  such  exami- 
nation, and  the  conduct  or  absence  of  any  witness  or  other  person 
thereon ;  and  the  court  or  a  judge  may  direct  such  proceedings, 
and  make  such  order  as,  upon  the  report,  they  or  he  may  think 
just.* 

§  1310a.  Moreover,  when  an  enquiry  respecting  the  amount  of 
unliquidated  damages  is  directed  to  be  had  before  an  officer  of  the 
court,  "  the  attendance  of  witnesses,  and  the  production  of  docu- 
ments before  such  officer  may  be  compelled  by  subpoena."  * 

§  1311.  As  we  also  have  seen,^  the  judges  of  the  Queen's 
Bench  Division  of  the  High  Court,  whether  in  England  or  in 
Ireland,  possess  power  to  grant  tcrits  of  mandamus  or  commissions  to 
the  judges  of  India,  of  the  colonies,  and  of  other  places  under  her 
Majesty's  dominion,  empowering  them  to  examine  witnesses  in 
certain  cases;  and  whenever  any  such  commission  issues,  '^the 
judge  or  judges,  to  whom  the  same  shall  be  directed,  shall  have 
the  like  power  to  compel  and  enforce  the  attendance  and  exami- 
nation of  witnesses,  as  the  court,  whereof  they  are  judges,  does 
or  may  possess  for  that  purpose  in  causes  or  suits  depending  in 
such  court."  * 

§  1312.  While,  as  we  have  seen,®  there  exists  power  to  order 
the  attendance  of  a  witness  who  is  in  one  part  of  the  United 
Kingdom,  at  the  trial  of  a  cause  in  a  court  in  another  part  of 
the  United  Kingdom,  there  are  also  powers  of  ordering  the 
examination  on  commission  of  any  such  witness.     By  an  Act  of  the 


»  Under  r.  8.  Eeynolds,  1889.           

«  By  r.  9.  *^  B.  8.  0.  Old.  XXXYII.  r.  17. 

»  By  p.  7.                 ^  •  B.  S.  C.  Ord.  XXXVI.  r.  57. 

^  An  order  under  this  rule  will  not  ^  See  ante,  §§  500—505. 

be  made  before  trial,  except  in  view  '  §  2  of  1  W.  4,  0.  22 ;  and  §  67 

of  a  particular  motion  or  other  pro-  of  3  &  4  Y.  0.  105  (**  The  Debtors 

ceeding.     See  Central  News  Co.  v,  (Ireland)  Act,  1840"), 

Eastern  News,  &c.,  1884;  Straker  v.  *  Supra,  §  1262. 
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year  1843^ — ^reciting  that  "there  are  at  present  no  means  of 
oompelling   the  attendance   of   persons  to   be   examined   imder 
any  oommission  for  the  examination  of  witnesses  issued  by  the 
Courts  of  Law  or  Equity  in   England  or  Ireland,  or  by  the 
Courts  of  Law  in   Scotland,  to  be  executed  in   a  part  of  the 
realm  subject  to  different  laws  from  that  in  which  such  commis- 
sions are  issued,  and  great  inconvenience  may  arise  by  reason 
thereof," — ^it  is  enacted  *  that,  "  if  any  person,  after  being  served 
with  a  written  notice  to  attend  any  conmiissioner  or  commis- 
sioners appointed  to  execute  any  such  commission  for  the  exami- 
nation of  witnesses  as  aforesaid  (such  notice  being  signed  by  the 
commissioner  or  commissioners,  and  specifying  the  time  and  place 
of  attendance),  shall  refuse  or  fail  to  appear  and  be  examined 
imder  such  commission,  such  refusal  or  failure  to  appear  shall  be 
certified  by  such  commissioner  or  commissioners;    and  it  shall 
thereupon  be  competent,  to  or  on  behalf  of  any  party  suing  out 
such  commission,  to  apply  to  any  of  the  superior  courts  of  late  '  in 
that  part  of  the  kingdom  within  which  such  commission  is  to  be 
executed,  or  any  one  of  the  judges  of  such  courts,  for  a  rule  or  order 
to  compel  the  person  or  persons  so  refusing  or  failing  as  aforesaid,^ 
to  appear  before  such  commissioner  or  commissioners,  and  to  be 
examined  imder  such  oommission ;  and  it  shall  be  lawful  for  the 
court  or  judge  to  whom  such  application  shall  be  made,  by  rule  or 
order  to  command  the  attendance  and  examination  of  any  person 
to  be  named,  or  the  production  of  any  writings  or  documents  to  be 
mentioned,  in  such  rule  or  order."     §  6  further  enacts,  that  "  upon 
the  service  of  such  rule  or  order  upon  the  person  named  therein,  if 
he  or  she  shall  not  appear  before  such  commissioner  or  commis- 
sioners as  aforesaid  for  examination,  or  to  produce  the  writings  or 
documents  mentioned  in  such  rule  or  order,  the- disobedience  to 
such  rule  or  order  diall,  if  the  same  shall  happen  in  England  or  in 
Ireland,  render  the  person  disobeying  subject  and  liable  to  suck 
pains  and  penalties  as  he  or  she  would  be  subject  and  liable  to  by 
reason  of  disobedience  to  a  writ  of  subpoena  in  England  or  in 
Ireland;  and  if  such  disobedience  shall  happen  in  Scotland,  it 

1  6  &  7  y.  c  82.  *  Under  this  enactment  there  is  no 

fl  J  5.  power  to  make  an  order  on  persons 

*  Qoffire  as  to  the  power  of  the      not  nartiee  to  produce  documents. 

Ohanoery  DiviaioiL  to  aot  under  this      See  Burchard  v.  Macfarlane,  1891» 

statute.  C.  A. 
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shall  be  oompetent  to  the  Lord  Oidinaiy  on  the  bills,  upon  an 
application  made  to  him,  by  or  on  behalf  of  any  party  suing  out 
suoh  commission,  and  upon  proof  of  such  disobedience  made  before 
him,  to  direct  the  issue  of  letters  of  second  diligence,  according  to 
the  forms  of  the  law  of  Scotland,  to  be  used  against  the  person 
disobeying  such  rule  or  order."  §  7  then  provides,  that  "  every 
person,  whose  attendance  shall  be  so  required,  shall  be  entitled  to 
the  like  conduct-money  and  payment  of  expenses  and  for  loss  of 
time,  as  for  and  upon  attendance  at  any  trial  in  a  court  of  law ; 
and  that  no  person  shall  be  compelled  to  produce  under  such  rule 
or  order  any  writing  or  other  document,  that  he  or  she  would 
not  be  compellable  to  produce  at  a  trial,  nor  to  attend  on  more 
than  two  consecutive  days,  to  be  named  in  such  rule  or  order/' 
Under  the  above  Act  there  is  no  power  to  make  an  order  for 
persons  not  parties  to  a  cause  which  is  depending  in  one  of  the 
courts  named  in  it  to  attend  before  commissioners  of  such  court 
and  simply  produce  documents.^ 

§  1313.  In  1856,  the  Foreign  Tribunals  Evidence  Act«  autho- 
rised the  judges  of  certain  superior  courts  in  England,  Ireland, 
Scotland,  and  the  colonies,  on  application  being  made  to  them  on 
behalf  of  any  foreign  court  in  which  any  civil  or  commercial  matter 
is  pending,  to  order  any  witnesses  within  the  jurisdiction  of  their 
respective  courts  to  attend  before,  and  to  be  examined  by,  such 
persons  as  shall  be  named  in  the  order;   and  the  examiners  are 
empowered  to  administer  aU  necessary  oaths.'     This  Act  further 
provides,  that  the  witnesses,  as  at  an  ordinary  trial,  shall  be  entitled 
to  conduct-money,  and  shall  be  protected  from  answering  crimina- 
tory questions,  and  from  producing  documents  which  they  are 
privileged  to  withhold.     The  above  Act  is,  by  the  Extradition  Act, 
1870,*  extended  to  proceedings  for  any  criminal  matter  which  are 
not  of  a  poUtioal  character,  which  may  be  pending  before  a  foreign 
court. 

§  1314.  In  1859,  the  Evidence  by  Commission  Act,  1859/ 


1  BnTchard  v,  Macfarlane,  1891.  post,  $  1315. 

s  19  &  20  Y.  c.  113,  which  mav  be  *  33  &  34  Y.  o.  62. 

cited  as  above  described  by  41  &  42  '  22  Y.  o.  20,  which  may  be  de-> 

Y.  c.  67,  Sched.  1.  scribed  as  above  by  <*  The  Evidence 

9  As  to  ociminal  proceedings,  see  by  Oommifision  A.A,  1884  "  (48  &  49 
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extended  to  Colonial  ooorts  similar  faoilities  for  obtaining  evidence 
to  those  which  had  in  1856  been  given  to  foreign  oonrts  by  the 
Foreign  Tribunals  Evidence  Act.  This  later  Act,  in  substance, 
enacted  that  whenever  any  court  in  her  Majesty's  dominions  shall 
have  authorised,  by  commission,  order,  or  other  process,  the  ob- 
taining of  the  testimony  of  any  witness  out  of  its  jurisdiction,  in 
or  in  relation  to  any  action,  suit,  or  proceeding  pending  in  such 
court,  certain  superior  judges  enumerated  in  the  Act  shall  be 
empowered,— provided  the  witness  be  Uving  within  their  juris- 
diction, — ^to  command  his  attendance  before  the  appointed  com- 
missioners, to  order  his  examination,  and  to  give  all  other  necessary 
directions  on  the  subject.^  The  witness,  as  in  the  two  preceding 
Acts,  may  claim  the  payment  of  his  charges,  and  the  usual  protec- 
tion with  respect  to  the  answering  of  questions  and  the  production 
of  papers. 

§  1315.  The  Evidence  by  Commission  Act,  1885,*  in  any  pro- 
ceedings to  which  the  Evidence  by  Commission  Act,  1859,  applies, 
enables  any  Indian  or  Colonial  court  or  judge,  to  whom  the 
commission,  &c.,  is  addressed,  to  nominate,  in  civil  cases,  a  fit 
person,'  and  in  criminal  cases  a  judge  or  magistrate,^  to  take  the 
examination  of  the  required  witness.  The  provisions  of  the 
Evidence  by  Commission  Act,  1859,  are  to  apply  to  proceedings 
under  the  Act  of  1885,  now  imder  consideration ;  ^  and  under  both 
Acts  there  is  a  power  to  make  rules.® 

§  1315a.  County  Court  judges  possess'  the  same  power  of 
ordering  the  examination  of  witnesses  out  of  court  as  judges  of 
the  High  Court.  The  County  Court  Rules  only  anticipate 
examinations  in  England  and  Wales,  but  the  Acts^  appear  to 
confer  power  to  order  them  to  be  taken  abroad.  Subject  to  this 
the  procedure  of  the  High  Court  is  in  substance  adopted  in  the 
County  Court  Rules.* 

Y.  c.  74, 1 4).    Power  to  make  roles  *  See  §  6,  and  also  $  6  of  22  Y. 

tinder  it  is  conferred  by  48  &  49  Y.  c.  120. 

c.  74,  §  5.  '  Under  36  &  37  Y.  c.  66  («*  The 

1  See  Campbell  v.  Att.-G6n.  1867.  Judicature  Act,  1873^' ),  §  89. 

»  48  &  49  v.  a  74.  •  Yiz.,  the  section  of  "  The  Judica- 

*  §  2.  tnre  Act,  1873/'  cited  aboye,  and  51  & 

*  J  8.  62  Y.  c.  43  (•*  The  County  Court  Act, 
•4  4.                                                         1888"),  §164.              

•  See  0.  C.  R  Ord.  XYIIL 
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CH.  I.]      ATTENDANCE  OP  WITNESSES  BEFORE  JUSTICES. 

§  1315  b.  The  provisions  seouring  the  attendance  of  witnesses 
before  magistrates  must  next  be  considered. 

§  1316.  Jervis'  Acts  (as  they  are  oommonlj  called),  passed  in 
the  year  1848,^  contain  clauses  which  regulate  the  English  law 
on  this  subject.'  One  of  the  above-named  Acts  governs  the 
duties  of  magistrates  out  of  session  with  respect  to  persona  charged 
with  indictable  offences,  and  is  called  ''  The  Indictable  Offences  Act, 
1848."  A  section  in  it  enacts  ^  that  ^'  if  it  shall  be  made  to  appear 
to  any  Justice  of  the  Peace  by  the  oath  or  affirmation  of  any 
credible  person,  that  any  person  within  the  jurisdiction  of  such 
justice  is  likely  to  give  material  evidence  for  the  prosecution,  and 
will  not  voluntarily  appear  for  the  purpose  of  being  examined  as  a 
witness  at  the  time  and  place  appointed  for  the  examination  of 
the  witnesses  against  the  accused,  such  justice  may  and  is  hereby 
required  to  issue  his  summons  ^  to  such  person,  under  his  hand  and 
seal,  requiring  him  to  be  and  appear  at  a  time  and  place  mentioned 
in  such  summons  before  the  said  justice,  or  before  such  other 
justice  or  justices  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  as  shall  then  be  there,  to  testify 
what  he  shall  know  concerning  the  charge  made  against  such 
accused  party ;  and  if  any  person  so  summoned  shall  neglect  or 
refuse  to  appear  at  the  time  and  place  appointed  by  the  said  sum- 
mons, and  no  Just  excuse  shall  be  offered  for  such  neglect  or  refusal, 
then  (after  proof  upon  oath  or  affirmation  of  such  summons  having 
been  served  upon  such  person,  either  personally  or  by  leaving  the 
same  for  him  with  some  person  at  his  last  or  most  usual  place  of 
abode)  it  shall  be  lawful  for  the  justice  or  justices,  before  whom 
fiuoh  person  should  have  appeared,  to  issue  a  warrant^  under  his  or 
their  hands  and  seals,  to  bring  and  have  such  person  at  a  time  and 
place  to  be  therein  mentioned  before  the  justice  who  issued  the 
said  summons,  or  before  such  other  justice  or  justices  of  the  peace 
for  the  same  oouniy,  riding,  division,  liberty,  city,  borough,  or 


»  11  A  12  V.  c.  42  ("The  Indict-  1  and  2,  and  Sched.  P.  2.  With  re- 
able  Offences  Act,  1848");  11  &  12  spect  to  the  police  ooiuts  in  Edin- 
y.c.  43  (**  The  Summary  Juiisdiction  burgh,  see  30  &  31  Y.  o.  58,  Sch. 
Act,  1848  ").  S5  175,  179—181. 

t  Tbe  mode  of  eniorcmg  the  attend-  *  11  &  12  Y.  o.  42,  §  16. 

anoe  of  witneeaes  before  the  inferior  *  See  form  in  Sched.  to  Act,  L.  1, 

courts  in  Scotland  is  regulated  by  '  See  Id.  L.  2. 
27  &  28  Y.  c  63,  $$  6, 8, 10,  Sohed.  E. 
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plaoe,  as  shall  then  be  there,  to  testify  as  aforesaid,  and  which  said 
warrant  may,  if  necessary,  be  backed  as  hereinbefore  is  mentioned,^ 
in  order  to  its  being  executed  out  of  the  jurisdiction  of  the  justice 
who  shall  have  issued  the  same ;  or  if  such  justice  shall  be  satisfied 
by  eyidence  upon  oath  or  affirmation  that  it  is  probable  that  such 
person  will  not  attend  to  give  evidence  without  being  compelled  so 
to  do,  then,  instead  of  issuing  such  summons,  it  shall  be  lawful  for 
him  to  issue  his  trarrant  ^  in  the  first  instance,  and  which,  if  neces- 
sary, may  be  backed  as  aforesaid ; '  and  if  on  the  appearance  of 
such  person  so  summoned  before  the  said  last-mentioned  justice  or 
justices,  either  in  obedience  to  the  said  summons,  or  upon  being 
brought  before  him  or  them  by  virtue  of  the  said  warrant,  such 
person  shall  refuse  to  be  examined  upon  oath  or  affirmation  con- 
cerning the  premises,  or  shall  refuse  to  take  such  oath  or  affirma- 
tion, or,  having  taken  such  oath  or  affirmation,  shall  refuse  to 
answer  such  questions  concerning  the  premises  as  shall  then  be  put 
to  him,  without  offering  any  just  excuse  for  such  refusal,  any 
justice  of  the  peace  then  present,  and  having  there  jurisdiction, 
may  by  warrant^  under  his  hand  and  seal  commit  the  person  so 
refusing  to  the  common  gaol  or  house  of  correction  for  the  county, 
riding,  liberty,  city,  borough,  or  place,  where  such  person  so 
refusing  shall  then  be,  there  to  remain  and  be  imprisoned  for  any 
time  not  exceeding  seven  days,  unless  he  shall  in  the  meantime 
consent  to  be  examined  and  to  answer  concerning  the  premises." 

§  1317.  The  second^  of  the  two  Jervis'  Acts  governs  (subject 
only  to  a  few  exceptions  to  be  presently  mentioned),®  summary 
convictions  and  orders  by  justices  out  of  sessions,  and  is  called 
"The  Summary  Jurisdiction  Act,  1848."  It  contains'  similar 
provisions  to  those  in  the  other  Act  which  have  just  been  set  out 
for  enforcing  the  attendance  of  witnesses;  with,  however,  the 
further  provision  that,  before  the  justice  can  issue  his  warrant  for 
the  apprehension  of  a  witness  who  has  disobeyed  a  summons,  proof 
upon  oath  or  affirmation  must  be  given  that  "  a  reasonable  sum 
was  paid  or  tendered  to  the  witness  for  his  costs  and  expenses 
in  that  behalf." 


t  As  to  the  backing  of  these  war-  *  See  form  in  Sched.  to  Act»  L.  4. 

rants,  see  post,  %  1318.  •  11  ft  12  Y.  c.  43. 

s  See  form  in  Scked.  to  Aot,  L.  3.  *  Post,  §  1319. 

•  See  post,  S  1318.  ^  11  ft  12  Y.  o.  43,  {  7. 
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§  1318.  11  a  witness  against  whom  any  warrant  shall  be  issued 
under  either  of  these  Acts  shall  not  be  found  within  the  jurisdic- 
tion of  the  justice  issuing  the  same,  or  "  if  he  shall  esoape,  go  into, 
reside,  or  be,  or  be  supposed  or  suspected  to  be,  in  any  place 
beyond  such  jurisdiction,  whether  in  England,  Wales,  Ireland, 
Scotland,  or  the  Channel  Islands,"  any  justice  or  other  officer, 
within  whose  jurisdiction  the  witness  shall  be,  or  be  supposed  to 
be,  may,  ^'upon  proof  alone  being  made  on  oath  of  the  hand- 
writing of  the  justice  issuing  such  warrant,"  make  an  indorsement^ 
on  the  same,  authorising  its  execution  within  his  jurisdiction ;  and 
the  warrant  so  backed  may  then  be  executed  as  if  it  had  originally 
issued  in  such  last-mentioned  place.^ 

§  1318a.  Where  a  court  of  summary  jurisdiction  would  have 
power  to  issue  a  sunmions  to  a  witness,  provided  he  were  within 
its  jurisdiction,  it  may  now,  if  the  witness  be  in  England,  stLQ  issue 
the  summons,  though  he  be  out  of  its  jurisdiction  ;  and  any  court 
of  summary  jurisdiction  for  the  place  in  which  the  witness  Ia 
believed  to  be,  may,  on  proof  on  oath  of  the  signature  of  the  sum- 
mons, indorse  it;  and  the  witness,  on  being  served  with  the 
summons  so  indorsed,  and  being  paid  or  tendered  a  reasonable 
sum  for  his  expenses,  must  attend  the  court  on  pain  of  being 
apprehended.' 

§  1319.  The  principal  summary  convictions  and  orders — ^which  (as 
just  mentioned)  *  were  originally  excepted  from  the  operation  of  the 
Act  which  in  general  regulates  such  summary  convictions  and 
orders — were^  orders  of  removal;  orders  relating  to  lunatics ;  and 
bastardy  orders  and  warrants.  Justices  may,  however,  now 
enforce  by  summons  and  warrant  the  attendance  of  witnesses 
on  applications  for  orders  of  this  description.® 


>  See  form  in  Sched.  K.  to  11  &  12 
V.  c.  42. 

«  11  &  12  V.  c.  42  ('*  The  Indict- 
able Offences  Act,  1848"),  §§  11—16; 
extended  to  Scotland  by  55  &  56  Y. 
0-  66,  §  475 ;  11  &  12  V.  c.  43  ("  The 
Summary  Jurisdiction  Act,  1848"), 
J§  3,  7. 

*  42  &  43  Y.  0.  49,  S  36. 

*  Supra,  S  1317. 

»  See  §  35  of  11  &  12  Y.  c.  43,  as 
amended  by  Sched.  2  of  42  &  43  Y. 


c.  49  (**  The  Summary  Jurisdiction 
Act,  1879"). 

•  Under  7  &  8  Y.  0.  101  r**The 
Poor  Law  Amendment  Act,  1844  "), 
§  70,  which  enacts  that,  **  in  any  pro* 
ceedings  to  be  had  before  justices  in 
petty  or  special  sessions,  or  out  of 
sessions,  under  the  provisions  of 
that  Act,  or  of  any  of  the  Acts 
required  to  be  construed  as  one  Act 
therewith  "  [that  is,  under  *  *  The  Poop 
Law  Amendment  Act,  1844,"  itself,  or 
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§  1320.  The  present  Lunacj  Acts  ^  also  oontain  a  clause  enabling 
a  '*  judicial  authoritj'^  acting  under  the  Acts  to  enforce  the 
attendance  of  witnesses. 

§  13.21.  Various  statutes  enable  the  proper  authority  to  inflict  a 
fine  upon  a  witness  for  non-attendance.  Among  these  "  The  City 
of  London  Sewers  Act,  1848/*  *  for  instance,  fixes  the  fine  at  20«.' 

§  1322.  Notwithstanding  the  general  language  of  the  Acts 
which  empower  justices  to  compel  the  attendance  of  witnesses  by 
summons  and  warrant,  they  can,  in  general,  only  exercise  this 
power  within  the  limits  of  their  own  jurisdiction ;  and  whenever 
the  witness  lives  beyond  such  limits,  recourse  must  either  be  had 
to  the  cumbrous  system  of  backed  warrants,^  or  of  backed  sum- 
monses,^ or  else  to  a  subpoena  from  the  Crown  Office  Department 
of  the  Central  Office,  except  in  the  very  few  instances  where  (as  in 
the  Acts  relating  to  the  excise^  and  customs^)  power  is  expressly 
given  to  the  justices  to  issue  process  beyond  their  jurisdiction. 

§  1323.  In  Ireland  every  court,  having  by  law  jurisdiction  over 


under  **  The  Lunacy  Act,  1890"  (53 
V.  c.  6);  6  &e  V.  c.  57  (**Tlie  Poor 
Law  Amendment  Act,  1842");  4  &  5 
W.  4,  o.  76  ("  The  Poor  Law  Amend- 
ment Act,  1834  ");  5  &  6  W.  4,  c.  69 
(**The  Union  and  Pariah  Property 
Act,  1835");  6  &  7  W.  4.  c.  96; 
1  &  2  V.  0.  25,  §  2 ;  7  W.  4  &  IV. 
c  50;  or  2  &  3  V.  c.  84  ('*The 
Poor  Rate  Act,  1839  ")],  "  except  so 
far  as  the  provisions  of  any  former 
Act  shall  have  been  expressly  altered 
or  amended  by  the  provisions  of  any 
subsequent  Act,  if  any  party  to 
such  proceedings  request  that  any 
person  be  summoned  to  appear  as  a 
witness  in  such-  proceedings,  it  shall 
be  lawful  for  any  justice  to  summon 
such  person  to  appear  and  give  evi- 
dence upon  the  matter  of  such  pro- 
ceedings ;  and  if  any  person  so  sum- 
moned neglect  or  refuse  to  appear  to 
give  evidence  at  the  time  and  place 
appointed  in  such  summons,  and  if 
proof  upon  oath  be  given  of  personal 
service  of  the  summons  upon  such 
person,  and  that  the  reasonable  ex- 
penses of  attendance  were  paid  or 
tendered  to  such  person,  it  snail  be 
lawful  for  such  justice,  by  war- 
raiU  under   his  hand   and  seal,    to 


require  such  person  to  be  brought 
before  him,  or  any  justice  before 
whom  such  proceedings  are  to  be 
had ;  and  if  any  person  coming  or 
brought  before  any  such  justices  in 
any  such  proceedings  refuse  to  give 
evidence  tnereon,  it  shall  be  lawful 
for  such  justices  to  commit  such 
person  to  any  house  of  correction 
within  their  jurisdiction,  there  to 
remain  without  bail  or  mainprize 
for  any  time  not  exceeding  fourteen 
days,  or  until  such  person  shall 
sooner  submit  himself  to  be  exa- 
mined ;  and,  in  case  of  such  submis- 
sion, the  order  of  any  such  justice 
shall  be  a  sufficient  warrant  for  tiie 
discharge  of  such  person." 

1  53  V.  c.  5  §  9;  54  &  55  V.  o.  66, 
Sched.  Like  power  is  given  to  com- 
missioners and  visitors  (Id.  §  332). 

•  11  &  12  V.  c.  clxiii.  §258. 

•  For  another  instance,  see  16  &  17 
V.  c.  112,  §  66  (**  The  Dublin  Hack- 
ney Carriage  Act "). 

•  Ante,  S  1318. 

»  Ante,  §  1318a. 

•  7  &  8  G.  4,  c  53  ("  The  Excise 
Management  Act,  1827  "),  §  74. 

'  39  &  40  V.  c  36  («'  The  Customs 
ConsoHdatioxi  Act,  1876  "),  §  227. 
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Gfriminal  offences,  upon  proof  being  made  of  the  service,  either 
personally,  or  at  the  residence  of  the  person  required  to  attend,  of 
any  summons  to  appear  and  give  evidence  in  such  court  touching 
any  offence,  has  power  to  impose  upon  the  person  so  served,  in 
case  of  his  disobeying  such  summons,  such  fine  as  the  court  shall 
in  its  discretion  think  proper.^ 

§§  1324 — 5.  Various  public  bodies,  such  as  boards  and  commis- 
aioners,  inspectors,  and  public  officers,  are  entrusted  by  statute  with 
more  or  less  stringent  powers  to  enforce  the  attendance  of  witnesses 
before  them.  Only  one  or  two  of  the  most  important  of  these 
need  be  here  noticed.^ 

§  1326.  Commissioners,  authorised  to  inquire  into  the  existence 
of  corrupt  practices  at  elections  for  members  of  Parliament,  may, 
by  a  summons  under  their  hands  and  seals,  or  under  the  hand  and 
seal  of  one  of  them,  require  the  attendance  of  witnesses,  and  the 
production  of  such  books,  papers,  deeds,  and  writings  as  they  may 
deem  necessary;'  and  if  any  such  summons  be  disobeyed,  the 
oommissioners  may  certify  the  default  to  one  of  the  superior  courts, 
who  will  deal  with  the  offender  as  if  he  had  disobeyed  an  ordinary 
subpoena.^ 

§§  1327 — 8.  The  attendance  of  persons  to  give  evidence  before 
Masters  in  Lunacy  may,  in  the  matter  of  any  lunatic,  be  enforced 
by  summons ;  and  every  person  so  summoned  is  bound  to  attend 
as  required  by  the  summons.* 

§  1329.  The  modes  in  which  the  attendance  of  witnesses  may  be 
enforced  are  very  various.*    It  would  be  very  useful  if  a  general 


1  1  &  2  W.  4,  c.  44,  S  8.  See 
further  as  to  the  enforcing  the  attend- 
ance of  witnesses  in  Ireland  under 
**  The  Prevention  of  Crime  (Ireland) 
Act,  1882  "  (45  &  46  V.  c.  25),  §§  16, 
17. 

*  See  further  as  to  conimissioners 
empowered  to  try  official  persons  who 
have  been  guilty  of  oifences  in  India, 
24  G.  3,  c.  25  ("The  East  India 
Company's  Act.  1784 "),  §§  74,  75 ; 
26  G.  3.  c.  57  (**The  East  India  Com- 
pany's Act,  1786"),  both  amended 
by  **  The  Statute  liaw  Revision  Act, 
1888  "  (51  V.  c.  3) ;  as  to  examiners 
appointed  to  take  depositions  de  bene 
esse,  24  G.  3,  c.  25(**The  East  India 
Company's  Act,  1784"),  §  81,  and  42 
G.  3,  c  85,  S  3. 

»  15  &  16  V.  c.  57  (*'The  Election 


Commissioners  Act,  1852"),  §  8; 
31  &  32  V.  c.  125,  §§  15,  56,  con- 
tinned  till  3l8t  Dec.  1895,  by  57  &  58 
V.  c.  48,  Sched.  1. 

•  15  &  16  V.  c.  57  ("  The  Election 
Commissioners  Act,  1852  "),  §  12. 

•  53  V.  c.  5,  §  114. 

•  Several  of  the  cases  in  which  the 
attendance  of  witnesses  can  be  en- 
forced have  been  already  enumerated 
in  the  note  commencing  at  p.  851, 
which  is  note  '  to  §§  1293—1309.  In 
addition  to  the  instances  there  speci- 
fied, the  attendance  of  witnesses  may 
also  be  enforced  in  the  following 
cases  :  —  Charitits.  —  Commissioners 
and  inspectors  under  the  Charitable 
Trusts  Acts  of  1853  and  1855 
(see  and  compare  16  &  17  Y.  c 
137,  §§  10—14.  and  18  &  19  V.  c. 
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Act  were   passed   rendering  the   procedure   clear,   simple,   and 
nniform. 


124,  §§  6—9),  and  Assistant  Oharity 
Commissioners,  who  now,  under 
*'The  Endowed  Schools  Act,  1874" 
(37  &  38  y.  c.  87),  §  1,  exercise  the 
powers  originally  conferred  on  the 
commissioners  aud  assistant  com- 
missioners under  **  The  Endowed 
Schools  Act,  1869  "  (32  &  33  V.  c.  56), 
§  49,  and  the  commissioners  under 
"The  City  of  London  Parochial 
Charities  Act,  1883"  (46  &  47  V. 
c.  36),  §  2,  possess  powers  for  en- 
forcing the  attendance  of  particular 
witnesses.  The  Customs  Bixird,  under 
''The  Customs  Consolidation  Act, 
1876 "  (39  &  40  V.  c.  36),  §§  36,  37, 
whenever  it  is  necessary,  and  their 
officers,  may  institute  an  inquiry 
relating  to  any  business  under  their 
management,  and  are,  on  such  in- 
quiry, empowei-ed  to  summon  any 
person  required  as  a  witness  to  ap- 
pear before  them  and  to  give  evidence 
on  oath ;  and  if  such  person,  having 
his  reasonable  expenses  tendered  to 
him,  refuses  to  attend,  or  other- 
wise misbehaves,  he  renders  himself 
liable  to  a  penalty  of  five  pounds. 
Eftdowed  Schools,  See  **  Charities.*' 
Fisheries  {Ireland), — Special  commis- 
sioners are,  by  "The  Salmon  Fishery 
(Ireland)  Act,  1863"  (26  &  27  V. 
0.  114),  §  38,  Ir.,  as  amended  by 
"The  li'iaheries  (Ireland)  Act,  1869^' 
(32  &  33  V.  c.  92,  Ir.),  intrusted  with 
very  peculiar  powers;  and  for  the 
purpose  of  enforcing  the  attendance 
of  witnesses,  and  the  production  of 
deeds,  books,  papers,  and  documents, 
they  have  all    such    rights  as  the 

i'udges  of  the  Queen's  Bench  in 
reland  have  for  the  like  purpose. 
As  to  InclostireSy  the  Board  of  Agri- 
culture, or  any  officer  of  the  board 
for  the  time  being  assigned  for  that 
purpose,  may,  by  simimons  under 
the  seal  of  the  board,  or  under  the 
hand  of  such  officer,  require  the 
attendance  of  witnesses  before  them- 
selves, or,  if  the  summons  be  under 
seed,  before  the  valuer;  and  every 
such  witness  in  case  of  disobedience, 
or  other  misconduct  in  refusing  to 
be  sworn  or  to  give  evidence,  is  liable 
to  a  penalty  not  exceeding  ten 
pounds,  to  be  levied  and  recovered 
before  two  justices  of  the  county  in 
whidi  the  land  to  be   inclosed,   is 


situate ;  and  he  will  also  be  deemed 
guilty  of  misdemeanor;  but  he 
must  be  paid  or  tendered  the  reason- 
able charges  of  his  attendance,  and 
he  need  not  travel  above  ten  miles 
from  the  place  of  his  abode.  (8  &  9 
V.  c.  118  ("The  Inclosure  Act, 
1845"),  §§  9,  39,  40,  159,  164;  52  & 
53  V.  c.  30  ("  The  Board  of  Agricul- 
ture Act,  1889"),  §§  2,  11 ;  see,  also, 
41  G.  3,  c.  109  ("The  Inclosure 
(ConsoHdation)  Act,  1801"),  §§  33, 
34).  The  Local  Government  Board 
for  England,  in  whom  all  the  powers 
of  the  late  English  Poor  Law  Board 
are  now  vested  (34  &  35  V.  c.  70 
("The  Local  Government  Board 
Act,  1871"),  §  2),  and  the  Local 
Government  Board  for  Ireland,  who 
now  represent  the  late  Irish  Poor 
Law  Commissioners  (35  &  36  V. 
c.  69  ("  The  Local  Government  Board 
(Ireland)  Act,  1872  "),  §  5,  Ir.),  and 
the  inspectors  respectively  appointed 
by  these  bodies,  may  summon  any 
person  for  the  purpose  of  being 
examined  upon  any  matter  imder 
their  control,  or  of  producing  or 
verifying  any  document  relating  to 
such  matter ;  and  in  the  event  of 
such  person  disobeying  such  sum- 
mons, or  refusing  to  give  evidence, 
or  wilfully  altering,  suppressing, 
concealing,  destroying,  or  refusing 
to  produce  any  such  document,  he 
shall  be  deemed  guilty  of  mis- 
demeanor; but  no  person  shall  be 
required  to  travel  more  than  ten 
miles  in  England  or  twenty  miles  in 
Ireland  from  his  place  of  abode ;  and 
if  he  be  summoned  by  an  English 
inspector  he  shall  be  allowed  his 
expenses.  (See  10  &  11  V.  c.  109 
"The  Poor  Law  Board  Act,  1847  "), 
§11,21,26;  29  &  30  V.  0.66  ("The 
New  Forest  Poor  Act"),  §  7;  10 
&  11  V.  c.  90  ("The  Poor  Belief 
(Ireland)  Act,  1847  "),  §§  19,  20,  Ir. ; 
14  &  15  V.  c.  68  ("  The  Poor  ReUef 
Oreland)  Act,  1851  "J,  §§  16,  17,  Ir.) 
The  Prisons  {Ireland^  Board  (other- 
wise the  General  Prisons  Board  for 
Ireland)  possesses  similar  powers  to 
those  of  tne  Local  Government  Board 
for  Ireland.  (See  40  &  41  V.  c.  49 
("The  General  Prisons  (Ireland) 
Act,  1877").  §  11,  Ir.)  '*  The  Pre- 
liminaries Inquiries  Act,  1851 "  (14  & 


I 


•  • 
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CHAP.  1,3   PKOTECTED  FROM  ACTION  FOE  DEFAMATION. 


§  1330.  Witnesses  are  absolutely  protected  from  any  action  for 
defamation  with  respect  to  such  statements  as  they  may  make  in 
the  course  of  a  judicial  proceeding,  and  cannot  be  sued  for  them 
even  if  it  be  alleged  that  they  are  malicious.^ 

§  1330a.  Moreover  witnesses,  in  common  with  parties,  barristers, 
solicitors,  and,  in  short,  all  persons  who  have  that  relation  to  a 
suit  which  calls  for  their  attendance,'  are'  protected  from  arrest 
upon  any  civil  process,  while  going  to  the  place  of  trial,  while 
attending  there  for  the  purposes  of  the  cause,  and  while  returning 
home  ;^  eundo^  tnorando^  et   redeundo^      Arrest  in   civil  process. 


15  V.  c.  49),  §§  4,  5,  empowers  the 
inspectors  appointed  by  the  Lords 
Commission er8  of  the  Admiralty  to 
summon  any  person  whose  evidence 
in  their  jud^^ment  shall  be  material ; 
and  if  such  person  wilfully  neglects 
or  refuses  to  attend  in  pursuance  of 
such  summons,  or  to  produce  such 
documents  as  they  may  under  the 
Act  be  required  to  produce,  they 
become  liable  to  a  penalty  not  ex- 
ceeding 5ve  pounds.  Bail  way  Com~ 
missurnera  and  Assistant  Commia- 
iionera,  acting  under  *'The  Regu- 
lation of  Railways  Act,  1873"  (36  & 
37  V.  c.  48),  §§  21,  25,  and  the  in- 
spectors and  courts  holding  investi- 
gations under  '*The  Regulation  of 
Railways  Act,  1871 "  (34  &  35  V. 
c.  78),  §§  4,  7,  11,  15,  have  also 
powers  for  enforcing  the  attendance 
of  witnesses.  Sewers  Commisaioners 
may,  when  landowners  refuse  to 
treat  with  them,  issue  their  warrants 
to  the  sheriff  to  empanel  a  compen- 
sation jury  to  attend  the  sessions ; 
and  thereupon  the  clerk  of  the  peace, 
or  his  deputy,  shall  summon  all  such 
persons  as  shall  be  thought  necessarj 
to  be  examined  as  witnesses,  who,  if 
they  do  not  appear,  or  if  they  refuse 
lo  be  sworn  or  t<>  be  examined,  with- 
out lawful  excuse  to  be  allowed  by 
the  sesfdons,  shall  forfeit  a  sum  not 
exceeding  five  pounds  for  every  such 
offence  by  3  &  4  W.  4,  c.  22  ("  The 
Sewers  Act,  ls33"),  §§  26,  27.  §  29 
provides  by  whom  the  costs  of  the 
witnesses  are  to  be  paid.  (See  4  &  5 
V.  c.  45  f '*  The  Sewers  Act,  1841 "), 
}§  13,  14.)  As  to  Shipsy  every  Board 
of  Trade  inspector  appointed  under 
the  Merchant  Shipping  Act,  1894, 


may,  by  summons  under  his  hand, 
require  the  attendance  of  witnesses 
before  him ;  and  every  person  who 
refiises  to  obey  such  summons,  after 
having  his  expenses  tendered  to  him, 
becomes  liable  to  a  fine  not  exceed- 
ing ten  pounds  (57  &  58  V.  c.  60, 
§§  464,  465,  729).  See.  also,  ante, 
§§  1305  et  seq.  For  the  law  in  the 
county  courts,  see  17  &  18  V.  c.  125, 
§§  53,  54,  60,  extended  to  the  county 
courts  by  Order  in  Council  of  18th 
November,  1867,  set  out  Pitt-Lewis* 
C.  0.  Practice,  p.  23,  and  see,  also, 
W.  N.  1867,  p.  631. 

^  Seaman  v.  Netherclift,  1876, 
C.  A. ;  Revis  v.  Smith,  1 856 ;  Hen- 
derson V.  Broomhead,  1859 ;  Kennedy 
v.  Hilliard,  1859  (Ir.);  Gildea v.  Brien, 
1821  (Jr.);  Dawkins  v.  Ld.  Rokeby, 
1875,  H.  L. ;  Goffin  v,  Donelly,  1881. 
As  to  what  tribunals  confer  the  privi- 
lege, see  post,  §  1334. 

'  The  privilege  does  not  apply  to  a 
solicitor's  clerk  attending  at  judge's 
chambers :  Phillips  v.  Pound,  1852. 

»  Ghr.  Ev.  §  316,  slightly,  as  to  six 
lines. 

*  See  Cons.  Ord.  Ch.  1860,  OnL 
XLII.  r.  1,  which,  however,  is  re- 

Cled  by  R.  S.  C.  1883.    No  rule 
been  substituted  for  it. 

•  Meekins  v.  Smith.  1791 ;  Wal- 

g)let;.  Alexander,  1782.  In  £x  parte 
ritten,  1840,  the  husband  of  a  peti- 
tioner, who  accompanied  his  wife  to 
the  Court  of  Review  to  attend  the 
hearing  of  the  petition,  was  held 
privileged  from  arrest;  since,  being 
liable  to  costs  of  the  application,  he 
had  a  relation  to  the  suit  ju&tifyiiig 
his  attendance. 
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WITNESS,  WHEN  PEOTECTED  FROM  ABREST.      [PART  T. 

either  on  mesne  process  to  hold  to  bail,  or  by  way  of  execution 
after  judgment  (formerly  effected  by  the  old  writ  of  ca.  sa.)  has 
been  abolished,  and  this  makes  the  subject  of  far  less  importance 
than  it  formerly  was.  Still,  as  under  some  ciroimistanoes  a  power 
of  arrest  in  the  course  of  civil  process  still  exists,  the  law  by  which 
it  is  governed  cannot  properly  be  omitted. 

§  1330b.  To  afford  a  witness  the  privilege  of  the  immunity  from 
arrest  which  has  been  described,  the  service  upon  him  of  a  sub- 
poena or  other  process  is  not  necessary,  provided  the  witness  has 
consented  to  come  without  such  service,^  and,  in  good  faith, 
actually  attends.'  The  privilege  even  extends  to  a  witness 
coming  from  abroad  without  a  subpoena.^  In  determining  what 
constitutes  a  reasonable  time  for  going,  staying,  and  returning,  the 
courts  are  disposed  to  be  liberal ;  and  provided  it  substantially 
appears  that  there  has  been  no  improper  loitering  or  deviation 
from  the  way,  they  will  not  strictly  inquire  whether  the  witness  or 
other  privileged  party  went  as  quickly  as  possible  and  by  the 
nearest  route.^ 

§  1331.  Accordingly,  the  rule  of  protection  has  been  held  to  apply 
where  a  witness,  two  hours  after  he  left  the  court,  was  arrested 
about  a  mile  off  in  the  direct  road  to  his  house  ;^  where  a  defendant, 
having  attended  his  cause  in  the  morning,  went  in  the  afternoon  to 
a  tavern  near  the  court  to  dine  with  his  attorney  and  witnesses  ;^ 
where  a  party  who  had  been  staying  for  some  days  at  a  coffee- 
house near  the  court,  waiting  for  the  trial  of  a  cause,  which  was  a 
remanet,  was  arrested  on  a  day  on  which  such  cause  was  not  in  the 
list  for  the  day ; '  where  a  party  attending  an  arbitration  was  arrested 
during  an  adjournment  of  the  reference  from  one  period  to  another 
of  the  same  day ;  ^  where  a  witness,  in  a  cause  tried  on  a  Friday 


1  Arding  v.  Flower,  1800  (Ld. 
Kenyon) ;  Ex  parte  Byne,  1813 ; 
Eifihton  V,  Nisbett,  1834  (Alderson 
and  Taunton,  JJ.);  Magnay  v.  Burt, 
1843  (Ti  'dal,  C.J.),  contra,  however. 
See,  also,  Salk.  544. 

»  Meekins  v.  Smith,  1791 ;  Wal- 
pole  V,  Alexander,  1782  (Ld.  Mans- 
fieldV 

*  Walpole  V.  Alexander,  1782  j 
Norris  v.  Beach,  1807  (Am.). 


^  Strong  V.  Dickenson,  1836  (Ld. 
Abinger);  Ricketts  v.  Gumey,  1819 
(Graham,  B.);  Willingham  v.  Mai- 
thews,  1815;  In  re  M^Kone,  1841 
(Ir.);  Smythe  v.  Banks,  1797  (Am.). 

•  Selby  v.  Hills,  1832.  See  Ex 
parte  Ckrke,  1832. 

•  Li^htfoot  V,  Cameron,  1776. 

'  Childerston  v.  Barrett,  1809; 
Hurst's  case,  1804  (Am.). 

•  Ex  parte  Temple,  1814;  Ex 
parte  Bussell,  1812. 
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CH.  I.]      WITNESS,  WHEN  NOT  PROTECTED  FROM  ARREST, 

afternoon,  was  arrested  in  the  assize  town  on  Saturday  evening, 
when  entering  a  conyejanee  to  take  her  home  ;^  where  a  plaintiff, 
on  leaving  court,  called  at  his  office  for  refreshment,  and  then  on  his 
waj  home  went  to  his  tailor's,  in  whose  shop  he  was  arrested;' 
and  even  where  a  witness  from  abroad,  on  finding  that  the  trial 
was  postponed  till  the  next  sittings,  determined  to  wait  till  it  came 
on,  and  was  arrested  on  the  eighth  day  after  his  arrival.' 

§  1332.  On  the  other  hand,  the  courts  have  refused  to  dis- 
charge the  party  out  of  custody  in  the  cases  following,  viz., 
where  a  witness,  subpoenaed  out  of  Chancery,  was  arrested 
three  days  before  the  time  fixed  for  his  examination,  while 
going  to  his  solicitor's  office  to  look  at  the  interrogatories 
which  he  would  be  called  upon  to  answer;^  where  a  party 
having  come  from  the  coimtry  to  town  to  attend  an  arbitration, 
remained,  after  an  adjournment  of  the  reference  sine  die,  till  the 
expiration  of  the  fourth  day  of  an  approaching  term,  in  the  ex- 
pectation of  a  motion  being  made  by  the  opposite  party  relative  to 
the  order  of  reference  ;^  and  where  a  solicitor,  having  been  arrested 
during  the  afternoon  at  the  Auction  Mart  Coffee  House,  swore 
that,  having  professional  business  in  several  causes  at  Westmin- 
ster, he  had  gone  into  the  City  on  his  way  to  the  courts,  though 
he  had  omitted  to  state  either  where  his  house  was,  or  when  he 
left  home.®  So,  though  it  seems  that  a  witness  who  comes  to  town 
to  be  examined,  is  protected  from  arrest  during  the  whole  time  that 
he  boni  fide  remains  there  for  the  purpose  of  giving  evidence,^  a 
witness  living  in  London  is  not  protected  in  the  interval  between 
the  service  of  the  subpcena  and  the  day  appointed  for  his  examina- 
tion.® Neither  can  the  privilege  from  arrest  be  prolonged,  in 
consequence  of  the  party's  inability  to  return  home  for  want  of 
pecuniary  means,®  though  possibly,  if  tlie  detention  has  been 


»  Holiday  v,  Pitt.  1814.  '•  There 
she  was  directly  on  her  way  homew 
The  Court  did  not  decide  that  she 
mi^ht  not  have  been  arrested  at  the 
afltuze  town  on  Saturday  morning  " : 
Alderson,  B.,  in  Strong  v.  Dickenson, 
1836 

*  Pitt  V.  Coomes,  1834 ;  Lnntily 
,  1833 ;  Aheame  v,  M'Guire, 


V. 


1840  (Ir.) ;  Mahon  v.  Mahon,  1840 


(Ir.). 

*  Walpole V.Alexander,  1782.  See, 
also,  Persse  v.  Persse,  1856,  H.  L. 

*  Gibbs  V.  Phillipson,  1829. 

*  Spencer  v,  Newton,  1837. 

*  Strong  V,  Dickenson,  1836.    See 
Walsh  V.  Wilson,  1851  (Ir.). 

7  Gibbs  V.  Phillipson,  1829. 
•Id. 

*  Spencer  v.  Newton,  1837* 
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oaused  by  illness,  the  oouit  will  consider  this  drcumstanoe  in 
fixing  the  extent  of  the  protection.^  In  one  case,  where  a  party 
in  London,  being  summoned  to  attend  a  reference  at  Exeter, 
went,  three  days  before  the  time  of  meeting,  with  his  attorney  to 
Clifton,  where  his  wife  lived,  to  examine  documents  necessary  to 
be  produced  before  the  arbitrator,  and  was  arrested  on  the  second 
day,  before  he  had  completed  the  arrangement  of  his  papers,  the 
King's  Bench  held  that  he  was  not,  but  the  Exchequer  that  he 
was,  privileged  from  arrest.* 

§  1333.  This  protection,  however,  extends  only  to  arrest  on  civil 
process^  for  against  criminal  process  home  itself  is  no  protection.' 
For  this  purpose  an  attachment  against  a  solicitor,  for  contempt 
by  disobeying  an  order  of  the  court,  is  not  regarded  as  "  civil 
process,"  though  an  attachment  on  an  ordinary  suitor  for  non- 
payment of  money  will  be  so  considered.^  Whether  a  warrant  of 
commitment  issued  out  of  a  County  Court  would  for  such  purpose 
be  regarded  as  criminal  process,  has,  after  discussion,  been  left 
undecided.^  In  Ireland,  where  a  witness,  attending  at  Quarter 
Sessions,  was  arrested  imder  a  writ  of  commission  of  rebellion,  the 
court  out  of  which  the  process  issued,  while  declining  to  express 
any  opinion  as  to  whether  this  writ  was  in  the  nature  of  a  criminal 
proceeding,  discharged  the  witness  from  custody,  observing  that  it 
was  highly  essential  to  the  interests  of  the  public,  that  witnesses  in 
criminal  courts  of  justice  should  be  protected  and  encouraged.®  A 
witness  is  not  privileged  from  being  taken  by  his  bail,  even  during 
attendance  at  court,  for  this  is  not  an  arrest,  but  a  retaking.^ 

§  1334.^  This  privilege  of  witnesses  will  be  recognised  in  all 
oases  where  the  attendance  is  given  in  any  matter  pending  before  a 

^  Spencer  v.  Newton,  1837.  under  which   the   party   might   be 

*  Eandall  v.  Gurney,  1819  (Abbott,  taken  redeundo  after  discharge  from 

O.J.,  diss.) ;  Eicketts  v.  Gumey,  1819  illegal  custody. 

(Graham  and  Wood,  £B. ;  Gtairow,  ^  In  re  Ereston,  1883,  0.  A. ;  and 

B,,  diss.).  cases  there  cited;  Harvey  v.  Harvey, 

>  Ld.    Denman,  In   re   Douglas,  1884. 

1842,  where  a  warrant  issued  upon  '  Kimpton  v.  Lond.  &  N.  West. 

an  information  ex  officio,  under  the  Bail.  Co.,  1854. 

Act  of  33  G.  3,  c.  52,  §  62,  and  ex-  •  Graves  v,  McCarthy,  1838. 

pressed  to  be  to  answer  for  certain  ^  Ex  parte  Lyne,    1822  ^Abbott, 

misdemeanors    whereof    the    party  C.J.);     Home    v,    Swinforo,    1822 

was  impeached,  and  also  for  certain    '  (Richards,  G.B.). 

penalties  sued  for  b^  the  Att.-Gen.,  *  Gr.  Ey.  $  317,  in  part. 

was  held   to   be  criminal   process, 
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lawful  tribunal  having  jurisdiction  of  the  cause.*  Accordingly  it 
extends  to  parties  and  witnesses  attending  before  an  arbitrator, 
whether  he  be  appointed  bj  an  order  of  the  High  Court,  or  of  a 
judge,  or  by  an  agreement  of  reference  containing  a  clause  that  it 
may  be  made  a  rule  of  court,  since  in  all  these  cases  the  attendance 
of  witnesses  may  be  enforced ; '  it  applies  to  a  party  attending  at 
judge's  chambers,'  or  before  a  Master  or  an  examiner  of  the  High 
Court,^  or  at  the  Registrar's  office  on  passing  the  minutes  of  a 
decree,*  or  before  the  under-sheriff  on  the  execution  of  a  writ  of 
inquiry;*  as  also  to  witnesses  attending  the  Central  Criminal 
Court,'^  the  Court  of  Bankruptcy,*  a  Coroner's  Court,®  Courts- 
Martial,  whether  military,*®  marine,"  or  naval,*^  the  Houses  of 
Parliament,  or  committees  of  either  House.*'  It  will  also  protect 
a  prosecutor  attending  Quarter  Sessions "  or  Assizes,"  even  after 
the  bill  in  which  he  is  interested  has  been  ignored,  provided  this 
fact  has  not  been  publicly  annoimced.**  But  a  meeting  of  the 
London  County  Council  for  granting  music  and  dancing  licenses 
would  not  confer  the  privilege,  as  such  Council  is  not  a  judicial 
tribunal.*^ 

§  1335.  The  privilege  extends  to  a  witness  who  attends  before  a 
magistrate  or  other  inferior  judicial  officer  by  virtue  of  a  summons 
or  a  writ  of  subpcena,  eundo,  morando,  et  redeundo  ;^*  and  also  to  a 
person  attending  before  a  police  magistrate  as  a  witness  on  a 
ohaj^  of  felony  after  a  remand,  though  he  was  not  under  recog- 
nizance or  summons  to  appear  ;^®   but  not  to  a  common  informer. 


>  Ex  parte  Cobbett,  1857  (Oromp- 
ton,  J.). 

»  Moore  v.  Booth,  1797;  List's 
case,  1814;  Ex  parte  Temple,  1814; 
Bandall  v.  Gumey,  1819;  Webb  v. 
Taylor,  1843  (Patteson,  J.);  Bishton 
V,  Nisbett,  1834  ;  Spence  v,  Stewart, 
1802  ;  Sanford  v.  Chase,  1824  (Am.). 

'  Moore  V.  Booth,  1797;  In  re 
Jewitt,  1864. 

•  Id. ;  Wheeler  v.  Cox,  1841  (Ir.); 
Brown  v.  M'Dermott,  1840  (Ir.). 

•  Newton  v.  Askew,  1848. 

•  Walters  v.  Bees,  1819. 

'  Newton  v.  Constable,  1841  (Cole- 
ridge, J.). 

•  Arding  v.  Flower,  1800 ;  Ex 
parte  King,  1802 ;  Ex  parte  Clarke, 
1832;  £x  parte  Burt,  1842;  Willing- 


ham  V,  Matthews,  1815 ;  Andrews  v. 
Martin,  1862. 

»  Thomas  v.  Churton,  1862. 

i«  44  &  45  V.  c.  58,  §  125,  subs.  2. 

"  Id.,  §  179. 

»  29  &  30  V.  c.  109,  $  66. 

"  Goffin  V,  Donelly,  1881;  May, 
L.  of  Pari.  149 — 151 ,  and  the  journals 
there  cited. 

"  See  B.  V,  Skinner,  1772 ;  Mun- 
ster  V,  Lamb,  1883. 

"  Graves  v.  McCarthy,  1838  (Ir.). 

>•  In  re  M'Kone,  1841  (Ir.). 

"  Boyal  Aquarium  v.  Parkinson, 
1892,  C.  A. 

"  See  Webb  v.  Taylor,  1843  (Patte- 
Bon,  J^;  Mountague  v,  Harrison, 
1857 ;  Ex  parte  Edme,  1822  (Am.). 

"  Mountague  v.  Harrison,  1857* 
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nor  to  a  person  who  yoluntarilj  goes  before  a  justioe  to  obtain  a 
summons  against  another  party  for  penalties,  even  though  the 
summons  be  obtained ;  ^  nor  to  a  barrister  who  attends  at  Petty 
Sessions  for  the  purpose  of  obtaining  praotioe ; '  and  some  doubt 
has  been  expressed  whether  the  privilege  can  be  extended  further 
than  to  proteot  the  bar  while  attending  the  Superior  Courts,  and 
perhaps  oounsel  before  inferior  tribunals  actually  engaged  in 
professional  business.' 

§  1336.  A  party  discharged  from  illegal  civil  process  is  privileged 
from  arrest  during  his  return  home.^  But  discharge  from  criminal 
process^  even  in  consequence  of  an  acquittal,  confers  no  such 
protection,  unless  it  should  appear  that  the  apprehension  on  the 
criminal  charge  was  a  mere  contrivance  to  get  the  party  into 
custody  in  the  civil  suit.^  In  Ireland,  it  has  been  held  that  a 
person  who  attends  under  a  recognizance  to  answer  a  criminal 
charge,  and  is  acquitted  and  discharged,  is  privileged  from  arrest 
while  returning,  home.^  The  validity  of  this  distinction  between 
persons  surrendering  to  bail  and  those  in  custody  may  well  be 
questioned,  since  an  accused,  who  surrenders  to  take  his  trial,  is, 
during  that  trial,  as  much  in  legal  custody  as  a  prisoner  who  is 
brought  up  by  the  gaoler. 

§  1337.  If  a  person  entitled  to  privilege  be  unlawfully  arrested^ 
application  for  his  discharge  can  be  made,  either  to  the  court  where 
the  cause  is  depending,  in  respect  of  which  the  privilege  is  claimed, 
or  to  the  court  out  of  which  the  process  issued,  upon  which  the 
airest  takes  place.^  Though  the  one  court  should  refuse  to 
interfere,  the  person  arrested  may  seek  relief  from  the  other.* 


»  Ex  parte  Cobbett,  1857. 

*  Newton  v.  Constable,  1841. 

>  See  observations  of  Denman, 
G.J.,  in  giving  judgment  of  court  in 
Nevton  v.  Constable,  1841,  which 
were  made  notwithstanding  Luntly 

v.  ,  1833;    noticed  2  Q.   B. 

166;  and  6  &  7  W.  4,  c.  14,  §  2. 
empowering  persons  liable  to  sum- 
mary conviction  to  make  their  de- 
fence before  justices  by  counsel  or 
solicitors. 

«  In  re  Douglas,  1842  (Ld.  Den- 
man) ;  E.  v.  Blake,  1832. 

*  Goodwin  v,  Lordon,  1836  ;  Hare 
r.  Hyde,  1861 ;  Anon.,  1832;  Buck- 


masters  V,  Cox,  1839  (Ir.) ;  Jacobs 
t;.  Jacobs,  1834;  In  re  Douglas, 
1842. 

•  Callans  v.  Sherry,  1832  (Ir.) ; 
KeUy  V,  Bamewall,  1834  (Ir.) ;  WQ- 
liamsv.  Steele,  1836  (Ir.);  Babing- 
ton  V.  Mahony,  1837  (ir.). 

'  Att.-Gen.  v.  Skinners'  Co.,  1837, 
C.  P. ;  Kimpton  v.  Lond.  &  N.  West 
Bail.  Co.,  1864 ;  Bandall  v.  Gum^, 
1819 ;  Ex  parte  Clarke,  1832 ,  Ex 
parte  Burt,  1842  ;  Walker  v.  Webb, 
1797 ;  Selby  v.  Hills,  1832 ;  Bouts  v. 
Tuckerman,  1811  (Am.). 

*  Bandall  v.  Gumey,  1819  (Bailey, 
J.}« 
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Moreover,  without  applying  to  either  of  these  courts,  the  arrested 
party  may  ohtain  his  discharge  by  causing  himself  to  be  brought 
by  habeas  corpus  before  any  one  of  the  superior  judges  at 
chambers.^  This  last  appears,  indeed,  to  be  the  proper  course  to 
pursue,  whenever  the  witness  has  been  actually  lodged  in  gaol, 
and  made  to  appear  to  give  evidence  in  oourt  by  a  writ  of  habeas 
corpus  ad  testificandum.' 

§  1338.  The  Houses  of  Parliament  will,  of  their  own  authority, 
respectively  discharge  all  persons  duly  arrested,  while  attending 
before  such  Houses,  or  before  committees  of  either  House.' 
Witnesses  summoned  to  give  evidence  before  military,  marine,  or 
naval  courts-martial,  must,  however,  in  the  event  of  their  arrest, 
apply  by  affidavit  for  their  discharge  either  to  the  court  out  of 
which  the  process  issued,  or  if  such  court  be  not  sitting,  to  some 
judge  of  the  Queen's  Bench  Division  in  England  or  Ireland,  or  to 
the  Court  of  Session  in  Scotland,  or  to  the  courts  of  law  in  the 
East  or  West  Indies,  or  elsewhere,  as  the  case  shall  require.^ 

§  1339.  It  is  not  yet  clearly  determined,  tcithin  what  time  the 
motion  for  discharge  must  be  made,  or  how  far  the  witness 
arrested  may  icaive  his  protection.  In  America  the  protection  is 
regarded  as  a  personal  privilege,  and  the  party  arrested  may  waive 
it ;  so  that,  if  he  willingly  submits  to  be  taken  into  custody,  he 
cannot  afterwards  object  to  the  imprisonment  as  imlawful.^  In 
Ireland  the  privilege  is  considered  as  bestowed  for  the  good  of  the 
public ;  but  the  application  for  discharge  must  be  made  without 
delay.®  In  this  country  the  courts  hold  (as  in  Ireland)  that  the 
privilege  is  not  the  privilege  of  the  person  attending  the  court,  but 


1  Ex  parte  Tillotson,  1816  (Ld. 
XiUenborough) ;  Towers  v.  Newton, 
1841  (Bolfe,  B.,  after  consulting 
Parke,  B.).  See  Newton  v.  Con- 
stable, 1841. 

'  For  the  judge  at  Nisi  Prius  has 
no  means  of  ascertaining  whether 
proper  grounds  of  detention  exist, 
and  therefore  will  not  interfere : 
Astbury  v.  Belbin,  1850  (Ld.  Camp- 
bell^. And  inferior  tribunals, — such 
as  tne  quarter  sessions  (Clerk  v.  Moli- 
neux,  1664J,  arbitrators  (Walters  v. 
Bees,  1819},  or  the  Sheriffs'  Courts 
(Id.  ;  Wilson  v.  Sheriffs  of  London, 
1620),— have  no  power  to  discharge 


arrested  persons,  unless  they  be  ar- 
rested in  the  very  face  of  the  court : 
Wilson  V.  Sheriffs  of  Loudon,  1620. 

>  May,  L.  of  Pari.  149—151 ;  but 
the  party  arrested  may  applr,  if  he 
think  fit,  to  the  court  out  oi  which 
the  process  issued:  Att.-Gen.  v. 
Skinners'  Co.,  1837. 

•  See  44  &  45  V.  c.  68  (**  The  Army 
Act,  1881"),  §  125;  29  &  30  V. 
c.  109  ("The  Naval  Discipline  Act, 
1866"),  $66. 

•  Brown  v.  (Jetohell.  1814  (Am.) ; 
Gteyer  v,  Lrwin,  1790  (Am.). 

•  In  re ,  1841  (Ir.). 
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of  the  court  wUcli  he  attends,  it  being  established  for  the  benefit 
of  the  suitors  and  the  advanoement  of  justice ;  ^  and  they,  conse- 
quently, appear  to  consider  that  a  prisoner  cannot,  by  laches, 
preclude  himself  from  taking  advantage  of  the  illegality  of  his 
arrest;  and  that  it  is  immaterial  what  interval  may  have  been 
allowed  to  elapse  between  the  arrest  and  the  application  for  dis- 
charge, unless,  perhaps,  in  a  case  where  the  interests  of  another 
party  have  been  prejudiced  by  the  delay.*  The  allowance,  how- 
ever, or  the  disallowance  of  the  privilege,  is  always  discretionary ; 
it  is  sometimes,  therefore,  clogged  with  conditions ; '  and  it  has 
been  disallowed  in  collusive,  as  well  as  vexatious,  actions.^ 

§  1340.  No  action  is  maintainable  against  an  oflScer  for  arresting 
a  person  while  privileged  as  a  witness ;  and  this,  too,  though  it  be 
alleged  and  proved  that  the  arrest  was  made  maliciously,  and  with 
ample  knowledge  of  the  circumstances.^  Nor  will  an  action  lie 
against  the  plaintifi  or  against  his  solicitor,  by  whom  the  officer 
was  entrusted  with  the  execution  of  the  writ ;  ^  at  any  rate  if  the 
execution  of  the  process  they  have  enforced  took  place  without 
full  knowledge  on  their  parts  of  the  privilege  of  the  witness.^ 
Whether  the  fact  of  knowledge  and  the  proof  of  actual  malice 
will  make  any  difEerence  is,  indeed,  doubtful.  It  has  been  held 
at  Nisi  Prius,  that  under  these  circumstances  an  action  is 
maintainable,^  but  this  ruling  is  scarcely  reconcilable  with  the 
doctrines  laid  down  by  the  Exchequer  Chamber  in  a  later  case.' 
But  if  a  witness,  who  has  been  improperly  arrested,  obtains  an  order 
from  the  court  for  his  discharge,  and  an  officer  disobeys  this  order, 
an  action  may,  as  it  seems,  be  brought  against  such  officer ;  for  the 
further  detention  of  the  witness,  without  the  authority  of  any  writ 


»  Anon.,1832(rarke,J.);  Magnay 
r.Burt,  1843(Tindal,  C.J.);  Cameron 
V.  Lightfoot,  1777-»  (De  Grey,  C.  J.). 

a  Webb  V.  Taylor,  1843  (Patteson, 
J.),  whero  23  days  had  elapsed; 
Andrews  v.  Martin,  1862  (Willes,  J.), 
where  the  application  was  delayed 
for  six  months.  See  Greenshield  v« 
Pritchard,  1841,  where,  after  the 
lapse  of  a  year,  the  oourt  refused 
to  interfere,  though  the  arrest  had 
been  made  under  void  process, 

*  Andrews  v,  Martin,  1862. 


*  Magnay  v.  Burt,  1843 ;  Cameron 
V.  Lightfoot,  1777-8 ;  Anon.,  1670. 

^  Magnay  v.  Burt,  1843;  Cameron 
V.  Lightfoot,  1777-8;  Tarlton  v. 
Fisher,  1781. 

'  Tearsley  v.  Heane,  1845 ;  Ewart 
V.  Jones,  18^45. 

^  Stokes  V.  White,  1834. 

*  WhaUey  v.  Pepper.  1836  (Little- 
dale,  J.}.  See  Ewart  v.  Jones,  1845 
(Pollock,  C.B.);  sedqu. 

*  Magnay  v.  Bui-t,  1843.  See,  also, 
Yandeyelde  v.  Lluellin,  1661. 
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to  justify  it,  becomes  a  new  trespass  and  false  imprisonment,  in 
the  same  manner  as  if  there  had  been  a  new  caption.^ 

§  1341.  Although  the  witness  arrested  has  no  remedy  by  action, 
the  party  arresting  him  maliciously,  and  with  a  knowledge  of  the 
existence  of  his  privilege,  may  have  an  attachment  issued  against 
him  for  contempt  of  court.* 

§  1341a.  The  preventing,  or  using  any  means  to  prevent,  a 
witness  duly  summoned  from  attending  court,  is  pimishable  as  a 
contempt.'  So  also  is  the  use  of  threatening  language  to  any 
person  cognizant  of  facts  in  issue  in  a  suit,  with  the  view  of  pre- 
Tenting  him  from  giving  testimony  at  the  hearing.^  Again,  any 
public  and  calumnious  attack  on  persons  who  are  expected  to  be 
witnesses  in  a  pending  trial,  is  a  contempt  of  the  highest  order  as 
tending  to  pollute  the  source  of  justice;^  and  any  endeavour  to 
intimidate  a  witness  from  giving  evidence  in  a  prosecution,  is 
indictable  as  a  misdemeanor.® 

§  1341b.  It  will  also  perhaps  be  deemed  a  contempt,  to  serve  a 
writ  of  summons  upon  a  witness  in  the  immediate  or  constructive 
presence  of  the  court ;  ^  though  a  writ  so  served  cannot  be  set  cuside 
for  irregularity.' 

^  Magnay  v,  Burt,   1843,  as  re-  ton,  J.).    See,  also,  27  G*.  8,  c.  Id, 

ported  6  Q.  B.  395  (Tindal,  O.J.).  §  8,  Ir. 

*  Cameron  v.  Liffhtfoot,  1777-8 ;  '  Cole  v,  Hawkins,  1738 ;  com- 
Tandevelde  v.  Lluellin,  1661 ;  Mag-  mented  on  in  Poole  v,  Qould,  1856. 
nay  v.  Bnrt,  1843  (Tindal,  C.J.).  See,   also.    Blight   v.  Fisher,    1809 

*  Com. v.Feely,  1789—1826 (Am.).  '     """ 


^Am.^;   Miles  v.  M^Cullou^   1803 


*  Shaw  V.  Shaw,  1862.  (AmJ. 

•  B.  V.  Onslow  and  Whalley.  1873.         •  I*oole  v.  Gould,  1856. 
•ILv.  Loughran,  1839  (Ir.)  (Bnr- 
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CHAPTER  n. 

THE  COMPETENCY  OF   WITNESSES. 

§§  1342 — 3.  The  rule  as  to  the  Incompetency  of  witnesses  which 
existed  by  the  common  law  of  England  regarded  all  persons  who 
stood  convicted  of  serious  crime  as  not  to  be  trusted  to  speak  the 
truth,  and  also  held  all  persons  who  were  interested  in  the  result  of 
a  civil  or  criminal  trial,  either  as  parties  or  as  the  husbands  or 
wives  of  parties,  to  be  incompetent  to  give  evidence  on  such  trial,^ 
presuming  that  such  persons  were  more  likely  to  commit  perjury 
than  to  tell  the  truth  to  their  own  disadvantage.  In  civil  cases 
this  common  law  rule  of  Incompetency  has  been,  as  we  shall  see, 
long  ago  removed  by  statute.  The  great  majority  of  lawyers  long 
ago  came  to  the  conclusion  that  it  ought  also  to  be  removed  in 
criminal  cases,  even  if  its  removal  should  result  in  the  conviction 
of  some  guilty  persons  who  otherwise  might  escape  being  convicted 
because  their  own  mouths  were  closed, — since  the  ascertainment  of 
truth  ought  to  be  the  great  object  aimed  at  in  all  courts  of  justice. 
The  dread  felt  by  some  political  organizations  lest  the  examination 
of  prisoners  upon  oath  should  lead  to  inconvenient  revelations  both 
as  to  their  objects  and  as  to  the  means  by  which  they  sometimes 
seek  to  attain  them,  was  also  the  origin  of  some  opposition  to  any 
alteration  in  the  criminal  law  as  to  the  competendy  of  prisoners 
and  their  husbands  and  wives  to  give  evidence. 

§§  1344 — 6.  Jeremy  Bentham,  in  the  reign  of  George  IV., 
urged  *  that  if  the  discovery  of  truth  were  the  ends  of  the  rules  of 
evidence,  the  incompetency  of  witnesses  ought  to  be  removed.  In 
1833  effect  was  so  far  given  to  his  views  that  it  was  in  that  year 
cautiously  enacted'  that  no  witness  should  be  incompetent  to 

^  The  arguments  for  and  against  author  strongly  favoured)  were  set 

the  exclusion  of  witnesses  are  very  forth  in  former  editions  of  this  work, 

fairly  stated  in  1  Ph.  Ev.  42—44.  >  See  1  Benth.  Ev.  6. 

Those  in  support  of  admitting  the  evi-  •  3  &  4  W.  4,  c.  42  ("The  Law 

dence  of  such  witnesses  (which  the  Amendment  Act,  1833*'),  extended 
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testify  in  any  action,  beoaose  the  judgment  therein  might 
pubeequentlj  be  evidence  for  or  against  himself ;  that  if  he  were 
examined  the  judgment  should  not  be  so  used;  and  that  his  name 
should  always  be  endorsed  on  the  record  as  having  given  evidence. 
§  1347.  Ten  years  later — viz.,  in  1843 — ^Lord  Denman  carried 
an  Aot^  which,  after  stating  in  the  preamble  that  "the  inquiry 


to  Ireland  by  3  &  4  V.  c.  105  ("  The 
Debtors  (Ireland)  Act,  1840"),  §§  61, 
52,  It.,  repealed  by  16  &  17  V.  c.  113, 
§  3,  and  Sched.  A.,  and  by  38  &  39 
V.  c.  66.  The  above  provisions  of  the 
principal  Act  were  themselves  re- 
pealed by  37  &  38  Y.  c.  35. 

*  6  &  7  V.  c.  85.  Progressive 
changes  in  the  law  of  Scotland  as 
to  the  competency  of  witnesses  were 
made  as  follows :— In  1840,  3  &  4  V. 
c.  59  (*'  The  Evidence  (Scotland)  Act, 
1840'^),  enacted  in  §  1,  that  "it 
shall,  by  the  law  of  Scotlund,  be  no 
objection  to  the  admissibility  of  any 
witness,  that  he  or  she  is  the  father 
or  mother,  or  son  or  daughter,  or 
brother  or  sister,  by  consanguinity  or 
aftinity,  or  uncle  or  aunt,  or  nephew 
or  niece,  by  consanguinity,  of  any 
party  adducing  such  witness  in  any 
action,  cause,  prosecution,  or  other 
judicial  proceeding,  civil  or  criminal ; 
nor  shall  it  be  competent  to  any 
witness  to  decline  to  be  examined 
and  give  evidence  on  the  ground  of 
any  such  relationship.*'  In  1852, 
15  &  16  V.  c.  27,  ('*The  Evidence 
(Scotland)  Act,  1852,"  as  now  amended 
by  16  &  17  V.  c  20),  enacted:— 
$  1 .  **  No  person  adduced  as  a  witness 
in  Scotland  before  any  court,  or  be- 
fore any  person  having  by  law  or  by 
consent  of  parties  authority  to  take 
evidence,  shall  be  excluded  from 
giving  evidence  by  reason  of  having 
been  convicted  of  or  having  suffered 
punishment  for  crime,  or  by  reason  of 
interest,  or  by  reason  of  agency,  or 
of  partial  counsel,  or  by  reason  of 
having  appeared  without  citation,  or 
by  reason  of  having  been  precog- 
nosced  subsequently  to  the  date  of 
citation;  but  every  person  so  ad- 
duced, who  is  not  otherwise  by  law 
disoualitied  fi*om  giving  evidence, 
shall  be  admissible  as  a  witness,  and 
shall  be  admitted  to  give  evidence  as 


aforesaid,  notwithstanding  of  any 
objections  offered  on  the  above  -men- 
tioned grounds:  Provided  always, 
that  nothing  herein  contained  sliall 
affect  the  right  of  any  party  in  the 
action  or  proceeding  m  which  such 
witness  shall  be  adduced  to  examine 
him  on  any  point  tending  to  affect 
his  credibility."  [Here  followed  a 
proviso  making  law  agents  in  the 
suit  incompetent  witnesses.]  In 
1853.  16  &  17  V.  c.  20,  ('^The 
Evidence  (Scotland)  Act,  1853"),  as 
amended  by  37  &  38  V.  c.  64,  re- 

g)aled  BO  much  of  §  1  of  **  The 
vidence  (Scotland)  Ac^,  1852,"  as 
rendered  agents  incompetent  wit- 
nesses, and  the  whole  of  §  2,  and 
further  enacted: — §  3.  *'  It  shall  be 
competent  to  adduce  and  examine  as 
a  witness  in  any  action  or  proceeding 
in  Scotland  any  partv  to  such  action 
or  proceeding,  or  the  husband  and 
wife  of  any  party,  whether  he  or  she 
shall  be  individually  named  in  the 
record  or  proceeding  or  not;  but 
nothing  herein  contained  shall  render 
any  person,  or  the  husband  or  wife 
of  any  person,  who  in  any  criminal 
proceeding  is  chaT^;ed  with  the  com- 
mission of  any  indictable  offence,  or 
any  offence  punishable  on  summary 
conviction,  competent  or  compellable 
to  give  evidence  for  or  against  him- 
self or  herself,  his  wife  or  her  hus- 
band, excepting  in  so  far  as  the  same 
may  be  at  present  competent  by  the 
law  and  practice  of  Scotland;  or 
shall  render  any  person  compellable 
to  answer  any  question  tending  to 
criminate  himself  or  herself,  or  shall 
in  any  proceeding  render  any  hus- 
band competent  or  compellable  to 
give  against  his  wife  evidence  of  any 
matter  communicated  by  her  to  him 
during  the  marriage,  or  any  wife 
competent  or  compellable  to  give 
against  her  husband  evidence  of  any 
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after  truth  in  courts  of  jusfioe  is  often  obstructed  by  incapacities 
created  bj  the  present  law,  and  it  is  desirable  that  fuU  information 
as  to  the.  facts  in  issue,  both  in  criminal  and  in  civil  cases,  shonld 
be  laid  before  the  persons  who  are  appointed  to  decide  upon  them, 
and  that  such  persons  should  exercise  their  judgment  on  the  credit 
of  the  witnesses  adduced  and  on  the  truth  of  their  testimony ; " 
enacts  (as  now  amended),  that  ''no  person  offered  as  a  witness 
shall  hereafter  be  excluded,  by  reason  of  incapacity  firom  crime  or 
intereaty  from  giving  evidence  either  in  person  or'  by  deposition, 
according  to  the  practice  of  the  court,  on  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question,  or  on  any  inquiry  arising  in 
any  suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court  or 
before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or 
person  having,  by  law  or  by  consent  of  parties,  authority  to  hear, 
receive,  and  examine  evidence;  but  that  every  person  so  offered 
may  and  shall  be  admitted  to  give  evidence  on  oath,  or  solemn 
affirmation  in  those  cases  wherein  affirmation  is  by  law  receivable, 
notwithstanding  that  such  person  may  or  shall  have  an  interest 
in  the  matter  in  question,  or  in  the  event  of  the  trial  of  any  issue, 
matter,  question,  or  injury,^  or  of  the  suit,  action,  or  proceeding  in 
which  he  is  offered  as  a  witness,  and  notwithstanding  that  such 
person  offered  as  a  witness  may  have  been  previously  convicted  of 


matter  commnnicated  by  him  to  her 
during  the  marriage."  §  4.  [Is  now 
repealed.]  §  5.  '*The  adducing  of 
any  party  as  a  witnesa  in  any  cause 
or  proceeding  by  the  adverse  party 
shall  not  have  me  effect  of  a  refer- 
ence to  the  oath  of  the  party  so 
adduced :  Provided  always,  that  it 
shall  not  be  competent  to  any  party, 
who  has  called  and  examined  the 
opposite  party  as  a  witness,  there- 
after to  refer  the  cause  or  any  part 
of  it  to  his  oath,  and  that  in  all  other 
respects  the  right  of  reference  to  oath 
shsdl  remain  as  at  present  established 
by  the  law  and  practice  of  Scotland." 

IAs  to  when  such  reference  may  be 
lad,  see  Longworth  or  Yelverton  v. 
Yelverton,  1867,  H.  L.)  5  6.  "  No- 
thing herein  contained  shall  alter  or 
affect  the  authority  or  practice  of  the 
courts    in  Scotland   as   to   judicial 


examination."  In  1874,  a  further 
change  took  place  in  the  law.  §  4  of 
the  laist-named  Act  was  repealeid  by 
37  &  38  y.  0.  64,  §  1,  and  it  was 
enacted  by  J  2  that  *'the  parties  to 
any  proceeding  instituted  in  con- 
sequence of  adultery,  and  the  hus- 
bands and  wives  of  such  parties, 
shall  be  competent  to  give  evidence 
in  such  proceeding ;  provided  that  no 
witness  in  any  proceeding,  whether 
a  party  to  the  suit  or  not,  shall  be 
liable  to  be  asked  or  bound  to  answer 
any  question  tending  to  show  that  he 
or  she  has  been  guilty  of  adultery, 
unless  such  witness  shall  already 
have  given  evidence  in  the  same  pro- 
ceeding in  disproof  of  his  or  her  al- 
leged adultery." 

^  8ic  in  the  printed  statute.    Qn. 


fn^utry. 
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any  crime  ^  or  offence.^*  ^  [A  proviso  here  followed  in  the  original 
Act,  which,  as  to  parties  themselves,  is  repealed  bj  14  &  15  Y. 
o.  99,  §  1,  set  out  infra,  §  1349 ;  and  as  to  their  husbands  and 
wives  by  16  &  17  V.  c.  83,  §  4;  see  post,  §  1352,  and  also  by 
37  &  38  V.  0.  96.]  "  Provided  also  that  this  Act  shall  not  repeal 
any  provision"  [in  the  Wills  Act,  1837]  :  ^  "  Provided  that  in 
Courts  of  Equity  any  defendant  to  any  cause  pending  in  any  such 
court,  may  be  examined  as  a  witness  on  the  behalf  of  the  plaintiff 
or  of  any  co-defendant  in  any  such  cause,  saving  just  exceptions ; 
and  that  any  interest  which  such  defendant,  so  to  be  examined, 
may  have  in  the  matters,  or  in  any  of  the  matters  in  question  in 
the  cause,  shall  not  be  deemed  a  just  exception  to  the  testimony 
of  such  defendant,  but  shall  only  be  considered  as  affecting,  or 
tending  to  affect,  the  credit  of  such  defendant  as  a  witness.'' 

§  1348.  In  1846,  the  Legislature, — ^while  establishing  County 
Courts, — enacted,  that  "  on  the  hearing  or  trial  of  any  action,  or 
on  any  other  proceeding  under  this  Act,  the  parties  thereto,  their 
wives  and  all  other  persons,  may  be  examined  either  on  behalf  of 
the  plaintiff  or  defendant,  upon  oath  or  solemn  affirmation."  ' 

§  1349.  After  five  years'  experience  of  the  working  in  the  County 
Courts  of  the  change  by  wliich  the  parties  to  an  action  in  it  were 
allowed  to  give  evidence,  Lord  Brougham  induced  Parliamemt  to 
pass  the  Evidence  Act,  1851,^  the  three  first  sections  of  which  are 
as  follow : — 


*  Lush,  J.,  is  reported  to  have 
ruled,  tiiat,  notwithstanding  these 
words,  a  person  under  sentence  of 
death  is  incapahle  of  being  a  witness : 
B.  V.  Webb,  1867.  Sed  (ju.  In  B. 
V.  Fitzgerald,  1884,  the  evidence  of  a 
convict  was  admitted,  and  B.  v.  Webb 
not  followed  (Harrison,  J.). 

'  Independently  of  this  Act,  wit- 
nesses are  competent,  though  not 
compellable,  to  testify  to  their  own 
turpitude ;  as,  for  instance,  to  admit 
that  their  former  oaths  were  cor- 
ruptly false :  B  v.  Teal,  1809 ;  Bands 
V.  Thomas,  1816;  or  to  prove  that 
notes,  to  which  they  have  ^ven 
credit  and  currencv  by  their  signa- 
tures, have  been  fraudulently  con- 
cocted by  them :  Jordaine  v.  Lash- 
brooke,  1798;  overruling  Walton  v. 
Shelley,  1786.  In  fact,  the  maxim 
ol   the  dvil  law,   "n0m.o  aUegans 


suam  turpitudinem  est  audiendus,"  is 
not  recognised  in  English  courts  of 
justice ;  and  the  decisions  of  Jef- 
feries,  C.J.,  and  Legge,  B.,  who  are 
both  reported  to  have  rejected  wit- 
nesses, when  called  to  prove  that 
they  had  perjured  themselves  on 
some  former  occasion,  are  no  longer 
of  any  authority.  See  Titus  Gates' 
case,  1685 ;  and  Eliz.  Canning's  case, 
1754. 

•  §  83  of  9  &  10  V.  0.  95,  now  re- 
pealed.  See  **The  County  Courts 
Act,  1888  "  (51  &  52  V.  c.  43).  See, 
also,  6  &  7  W.  4,  c.  75,  §  36,  and  14 
&  15  V.  c.  57  (**  The  Civil  BiU  Courts 
(Ireland)  Act,  1851 "),  §  102,  which 
enabled  parties  to  appeal  to  the  oaths 
of  their  opponents  in  the  Irish  Civil 
Bill  Courts. 

*  14  &  15  V.  c.  99.  The  author 
of  this  work  was  the  draitsmas.  ol 
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"  I.  So  much  of  §  1  of  the  Act  of  6  &  7  V.  c.  85,  as  provides 
that  the  said  Act  shall '  not  render  oompetent  any  party  to  any 
Emit,  action,  or  proceeding  individually  named  in  the  record,  or  any 
lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  he  recovered 
in  ejectment,  or  the  landlord  or  other  person  in  whose  right  any 
defendant  in  replevin  may  make  cognizance,  or  any  person  in 
whose  immediate  and  individual  hehalf  any  action  may  he  brought 
or  defended,  either  wholly  or  in  part,'  is  hereby  repealed/' 

^'  II.  On  the  trial  of  any  issue  joined,  or  of  any  matter  or  ques* 
tion,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other  pro- 
ceeding in  any  court  of  justice,  or  before  any  person  having  by 
law,  or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,  the  parties  thereto,  and  the  persons  in  whose 
behalf  any  such  suit,  action,  or  other  proceeding  may  be  brought 
or  defended,  shall,  except  as  hereinafter  excepted,  be  competent 
and  compellable  to  give  evidence,  either  vivA  voce  or  by  deposition, 
according  to  the  practice  of  the  court,  on  behalf  of  either  or  any  of 
the  parties  to  the  said  suit,  action,  or  other  proceeding." 

^'III.  But  nothing  herein  contained  shall  render  any  person, 
who  in  any  criminal  proceeding  is  charged  with  the  commission  of 
any  indictable  offence,  or  any  offence  punishable  on  summary  con- 
viction, oompetent  or  compellable  to  give  evidence  for  or  against 
himself  or  herself,  or  shall  render  any  person  compellable  to 
answer  any  question  tending  to  criminate  himself  or  herself,^ 
or  shall  in  any  criminal  proceeding  render  any  husband  com- 
petent or  compellable  to  give  evidence  for  or  against  his  wife,  or 


this  Act,  and  in  former  editions  of 
this  work  a  characteristic  letter  of 
acknowledgment  and  thanks  to  him 
from  Lord  Brougham  was  set  out  at 
length. 

^  So  much  of  this  proviso  as  says 
that  no  witness  need  criminate  him- 
self was  introduced  into  the  Act  by 
the  House  of  Lords  at  the  pressing 
instance  of  Loi-d  Truro.  As  Lord 
Campbell  pointed  out  at  the  time, 
it  is  merely  calculated  to  raise  doubts 
where  none  should  exist.  By  the 
^neral  law  of  the  land,  every  vntness 
18  protected  from  answering  ques- 
tions, where  the  answer  would  tend 
either  to  criminate  himself  or  to  ex- 
pose him  to  any  penalty,  forfeiture, 


or  ecclesiastical  censure ;  and  as  the 
Act  simply  makes  parties  witnesses, 
it  is  obvious  that,  without  any  special 
enactment,  they  might  have  claimed 
the  same  protection  as  all  other  per- 
sons under  examination.  But  now 
stands  the  matter  nowP  the  Act 
states  that  they  cannot  be  forced 
to  criminate  themselves.  Good ;  but 
can  they  be  compelled  to  disclose 
what  will  render  them  liable  to 
penalties,  forfeitures,  or  spiritual 
reprimands?  Is  the  maxim,  ''ex- 
pressum  facit  ceesare  taciturn,"  to 
apply,  or  can  the  party  give  the 
go-by  to  the  statute,  uid  rest  on 
the  common  law  ? 
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aaj  wife  competent  or  compellable  to  give  evidence  for  or  against 
her  husband." 

SS  1350.  In  1853  the  Common  Law  Commissioners  in  their  second 
Beport  ^  expressed  an  opinion  most  favourable  to  the  merits  of  this 
measure,  observing,  that  '^  according  to  the  concurrent  testimony 
of  the  bench,  the  profession,  and  the  public,  the  new  law  is  found 
to  work  admirably,  and  to  contribute  in  an  eminent  degree  to  the 
admiuistration  of  justice ;"  and  these  sentiments  have  been  con- 
firmed by  a  Parliamentary  avowal,'  in  which  it  is  declared  that  **  the 
discovery  of  truth  in  courts  of  justice  has  been  signally  promoted  by 
the  removal  of  restrictions  on  the  admissibility  of  witnesses."^ 

§§  1351 — 2.  The  Act  abeady  referred  to  (viz.,  the  Evidence 
Act,  1851),  however,  although  it  rendered  husbands  and  wives 
admissible  witnesses  for  or  against  each  other,  when  both  were 
jointly  partws  as  plaintiffs  or  defendants,'  did  not  further  interfere 
with  the  common  law  rule,  which — except  in  the  County  Courts,* 
the  Barmote  Courts  of  Derbyshire,'  and  the  Court  of  Bankruptcy' 
— ^precluded  either  the  husband  or  the  wife  from  giving  testi- 
mony in  a  cause  in  which  the  other  was  a  party.'  The  Evidence 
Ajnendment  Act,  1853,'  was  accordingly  passed,  the  first  four 
sections  of  which  are  as  follow : — 

*^I.  On  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other 
prooeediDg  in  any  court  of  justice,  or  before  any  person  having  by 
law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  the  husbands  and  wives  of  the  parties  thereto,  and  of  the 
persons  in  whose  behalf  any  such  suit,  action,  or  other  proceeding 
may  be  brought  or  instituted,  or  opposed,  or  defended,  shall,  except 
as  hereinafter  excepted,  be  competent  and  compellable  to  give 
evidence,  either  viv&  voce  or  by  deposition  according  to  the 
practice  of  the  court,  on  behalf  of  either  or  any  of  the  parties 
to  the  said  suit,  action,  or  other  proceeding." 

^'11.  Nothing  herein  shall  render  any  husband  competent  or 

»  P.  11.  S  1348. 

«  Preamble  to  32  &  33  V.  0.  68  'HA  16  V.  c.  94,  §  18. 

(**  The  Evidence  Further  Amendment  *  See  the  repealed  Act  (12  ft  13  Y. 

Act,  1869").  0.  106,  §  118). 

*  Stokehill  and  Wife  v.  Pettingell,  ^  Stapleton  v.  Crofts,  1852 ;  Barbat 

1832.  t7.  Allen,  1852. 

«  9  &  10  y.  c.  95,  S  83,  dted  ante,  «  16  &  17  Y.  c  83. 
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compellable  to  give  evidenoe  for  or  against  his  wife,  or  any  wife 
oompetent  or  oompeUable  to  give  evidenoe  for  or  againfit  her  hii0- 
band,  in  any  oriminal  proceeding."  ^ 

^^ni.  No  husband  shall  be  compellable  to  disclose  any  com- 
munication made  to  him  by  his  wife  during  the  marriage,  and  no 
wife  shall  be  compellable  to  disclose  any  communication  made  to 
her  by  her  husband  during  the  marriage." 

"  IV.  So  much  of "  §  1,  of  6  &  7  V.  c.  85,  "  as  provides  that 
the  said  Act  shall  not  render  competent  the  husband  or  wife  of  any 
party  to  any  suit,  action,  or  proceeding,  individually  named  in  the 
record,  or  of  any  lessor  of  the  plaintiff,  or  of  the  tenant  of  premises 
sought  to  be  recovered  in  ejectment,  or  of  the  landlord  or  other 
person  in  whose  right  any  defendant  in  replevin  may  make  cogni- 
zance, or  of  any  lessor  in  whose  immediate  and  individual  behalf 
any  action  may  be  brought  or  defended,  either  wholly  or  in  part, 
is  hereby  repealed." 

§  1353.  Both  the  Evidence  Act,  1851,  and  the  Evidence  Amend- 
ment Act,  1853,  however,  still  left  the  parties  to  actions  for  breach 
of  promise  to  marry  incompetent  to  give  evidence,  and  parties  to 
suits  for  divorce  were  in  the  same  position.' 

§  1354.  In  the  year  1857,  when  the  law  of  divorce  was  amended, 
doubts  were  caused,  by  the  obscure  language  of  the  amending 
statute,^  as  to  how  far  the  old  doctrines  of  the  common  law  in 
relation  to  the  competency  of  witnesses  were  to  be  recognised  in 
the  Divorce  Court  then  established. 


*  Some  words  which  here  origin- 
ally followed  were  repealed  by  32  & 
33  V.  c.  68,  §  1.     See  post,  §  1356. 

•  See,  on  this  subject,  the  power- 
ful observations  of  Lord  Denman 
(tiien  Mr.  Denman),  in  Queen  Caro- 
line's trial: — **  We  have  been  told," 
said  he,  **that  Bergami  might  be 
produced  as  a  witness  in  our  excul- 
pation, but  we  know  this  to  be  a 
notion  of  lawyers,  which  common 
sense  and  natural  feeling  would  re- 
ject. The  very  call  is  one  of  the 
unparalleled  circumstances  of  this 
extraordinary  case.  From  the  be- 
ginning of  tne  world  no  instance  is 
to  be  found  of  a  man  accused  of 
adultery  being  called  as  a  witness 
to  disprove  it.  •  •  *  How  shameful 
an  inquisition  would  the  contrary 
practioe  engender  I    Great  as  is  the 


obligation  to  yeradty,  the  drcum- 
stanoes  might  raise  a  doubt  in  the 
most  conscientious  mind  whether 
it  ought  to  prevail.  Mere  casuists 
might  dispute  with  plausible  argu- 
ments on  either  side,  but  the  natural 
feelings  of  mankind  would  be  likely 
to  triumph  over  their  moral  doc- 
trines. Supposing  the  existence  of 
guilt,  perjury  itseu  would  be  thought 
yenial  in  comparison  with  the  ex- 
posure of  a  confiding  woman.  It 
follows  that  no  such  question  ought 
in  any  case  to  be  administered,  nor 
such  temptation  given  to  tamper  with 
the  sanctity  of  oaths."  Quoted  in 
1  Ld.  Brougham's  Speech,  248. 

*  See,  and  compare,  20  &  21  Y, 
c.  85  (**  The  Matrimonial  Causes  Act, 
1857  '^),  §§  41,  43,  and  46. 
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§  1355.  In  1869,  however,  Mr.  Denmaii  (afterwards  Mr.  Justice 
Benman)  carried  through  Parliament  the  Evidence  Further  Amend- 
ment Act,  1869,^  which  altered  the  law  in  hoth  these  respects.  As 
to  the  first  point  it  enacted^  that  ^Hhe  parties  to  any  action  for 
breach  of  promise  of  marriage  shall  be  competent '  to  give  evidence 
in  such  action/' — ^but  provides,  that  no  plaintiff  in  any  such  action 
''shall  recover  a  verdict,  unless  his  or  her  testimony  shall  be 
corroborated  by  some  other  material  evidence  in  support  of  such 
promise/*  * 

§  ISSSa.  The  Act  also,  as  regards  the  second  point  (after 
repealing  the  4th  section  of  the  Evidence  Act,  1851,  and  so  much 
of  the  2nd  section  of  the  Evidence  Amendment  Act,  1853,  "  as  is 
contained  in  the  words  'or  in  any  proceeding  instituted  in  con- 
sequence of  adultery ' "),  enacts^  that : — "  The  parties  to  any  pro- 
ceeding instituted  in  consequence  of  adultery,  and  the  husbands  and 
wives  of  such  parties,  shall  be  competent  ^  to  give  evidence  in  such 
proceeding :  Provided  that  no  witness  in  any  proceeding,  whether 
a  party  to  the  suit  or  not,  shall  be  liable  to  be  asked  or  bound  to 
answer  any  question  tending  to  show  that  he  or  she  has  been  guilty 
of  adultery,  unless  such  witness  shall  have  already  given  evidence 
in  the  same  proceeding  in  disproof  of  his  or  her  alleged  adultery."' 
The  language  used  in  this  proviso,  though  not  free  from  ambiguity, 
will  not  protect  a  party,  who  tenders  himself  as  a  witness  for  the 
purpose  of  disproving  one  act  of  adultery,  from  being  cross- 
examined  respecting  other  acts,  provided  that  these  last  be  duly 
charged  in  the  pleadings.^  Neither  does  the  statute  render  inad- 
missible  the  evidence  of  a  witness  that  he  or  she  has  committed 
adultery,  but  it  simply  protects  the  witness  from  being  questioned 
on  the  subject  in  the  event  of  the  protection  being  claimed.^  No 
one  b«t  the  witness  has  any  right  to  interfere.^^ 

»  Viz..  32  &  33  V.  0,  68.  •  In  §  3. 

•  In  §  2.  •  §  8.     By  Ld.  Brougham's  Acts 
•By  Ld.   Brougham's  Act,  they      they  are  also  "compellable"  to  give 

are  alao  **  compellable  "  to  give  evi-      evidence.     See  ante,  §§  1349,  1352. 
dence.    See  ante,  §  1349.  ^  See  ante,  §  1347,  n.,  ad  fin.  as  to 

*  32  &  33  V.  c.  68,  §  2.  See  Hickey      the  Scotch  law. 

V.  Campion,  1872  (Ir.);  Bessela  v.  *  Brown  v.  Brown  and  Paget,  1874. 
Stem,  1877,  0.  A.,  which  latter  case  •  Hebblethwaite  v,  Hebblethwaite, 
shows  that  no  sufficient  corroboration  1869 ;  and  see,  also,  Babbage  v,  Bab- 
is,  for  example,  afforded  by  the  de-  bage,  1870. 

fendant's  merely  omitting  to  answer  ^  Hebblethwaite  v.  Hebblethwaite 

letters:    Wiedemann    v.    Walpole,  1869. 
1891,  0.  A. 
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§  1356.  In  oonsequenoe  of  such  of  the  exceptions  oontained  in 
the  Evidence  Act  of  1851,  and  the  Evidence  Amendment  Act, 
1853,  as  are  still  in  force,  and  of  certain  other  legal  rules,  which 
will  presently  be  mentioned,  the  persons  generally  incompetent  to 
testify  may  be  divided  into  four  classes;  namely,  first,^  persons 
charged  in  any  criminal  proceeding  with  the  commission  of  any 
indictable  offence,  or  any  offence  punishable  on  simimary  con- 
viction, so -far  at  least  as  relates  to  their  giving  evidence  on  oath 
either  for  or  against  themselves;  secondly,^  the  husbands  and 
wives  of  defendants  in  any  criminal  proceeding ;  thirdly,  in  cases 
of  high  treason  and  misprision  of  treason  (other  than  such  as 
consists  in  injuring  or  attempting  to  injure  the  Queen's  person'), 
those  persons  who  are  not  included,  or  properly  described,  in  the 
list  of  witnesses  delivered  to  the  defendant  pursuant  to  statute;^ 
and  lastly,  persons  devoid  of  sufficient  understanding  to  know 
what  they  are  about.^  On  the  first  and  second  of  these  general 
rules  a  few  exceptions  have  been  engrafted,  which  will  be  noticed 
in  their  proper  places. 

§  1357.  The  first  class  of  persons  who  by  the  common  law  rule 
of  Incompetency  are  in  general  unable  to  testify  in  our  criminal 
courts,  consists  of  defendants  to  indictments  and  parties  charged 
before  magistrates  with  minor  offences.  The  Evidence  Act, 
1851,^  in  making  parties  to  the  record  admissible  witnesses, 
expressly  provided '  that  nothing  in  the  Act  ^^  shall  render  any 
person,  who  in  any  criminal  proceeding  is  charged  with  the  com- 
mission of  any  indictable  offence,  or  any  offence  punishable  on 
summary  conviction^  competent  or  compellable  to  give  evidence  for 
or  against  himself  or  herself."  Three  points  arise  on  this  proviso. 
In  the  first  place,  the  proviso  does  not  say  that  the  persons  specified 
in  it  shall  not  be  rendered  competent  or  compellable  to  give 
evidence  at  ally  but  merely  that  they  shall  not  be  allowed  or  forced 
to  testify  for  or  against  themselves.  Consequently,  where  several 
persons  are  jointly  indicted,  it  was  for  some  years  considered  by 

»  Post,  §  1357.  M  A.  c.  21  ("  The  Treason  Act, 

»  Post,  §  1362.  1708  "),  5  11 ;  poet,  §  1373. 

»  See  39  &  40  G.  3,  c.  93  ("  The  *  Post,  §  1375. 

Treason  Act,  1800");  1  &  2  G.  4,  •  Viz.,  **  The  Evidence  Act,  1851" 

c.  24,  §  2,  It.  ;  5  &  6  V.  c.  51  ("  The  (14  &  15  V.  c.  99). 

Treason  Act,    1842  "},  J    1 ;    ante,  ^  By  §  3,  set  out  ante,  {  1349. 
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many  judges,^  though  some  doubted,'  that  any  one  of  them  might 
(under  §  2)  be  called  as  a  witness  either  for  or  against  his  oo- 
defendants,  excepting  only  in  those  few  oases  where  the  indictment 
was  so  framed  as  to  give  him  a  direct  interest  in  obtaining  their 
discharge.  At  last,  in  1872,  the  Court  of  Criminal  Appeal,  after 
much  discussion,  decided  that  the  Evidence  Act,  1851,  did  not 
alter  the  ancient  law  of  England,  which  prohibited  any  attempt 
to  examine  or  cross-examine  any  prisoner  on  his  trial.'  The 
indirect  effect  of  that  decision  was  to  establish  that  whenever  it  is 
desired  to  obtain  the  testimony  of  a  defendant  in  a  criminal  trial 
as  against  his  co-defendants,  an  end  must  be  put  to  the  proceedings 
against  him,  either  by  his  pleading  guilty  on  arraignment,^  or  by 
the  prosecution  entering  a  nolle  prosequi,*  or  by  an  application  for 
a  verdict  of  acquittal  being  made  before  the  case  is  opened;  ®  though 
the  court,  in  its  discretion,  will  in  ordinary  course  direct  an  acquittal 
either  during  the  progress  or  at  the  termination  of  the  inquiry,  if 
no  evidence  has  been  given  inculpating  the  party  who  is  sought  to 
be  made  a  witness.^  Nothing  short  of  a  formal  judgment  or  a  plea 
of  guilty  can,  however,  be  considered,  as,  for  this  purpose,  an  end 
of  the  matter.*  For  instance,  in  general,  separate  trials  being 
ordered  will  not  suffice.^  As  soon,  however,  as  an  end  has  been 
legally  and  effectually  put  to  the  case  against  him,  a  prisoner 
always  becomes,  at  common  law,  and  apart  from  statute,  competent 
to  testify,  either  for  the  Crown,  or  for  his  former  co-defendants.*^ 
Moreover,  under  very  special  circumstances  (for  instance,  where 
the  indictments  might  have  been  severed  and  a  joint  trial  might 
improperly  prejudice  the  case  of  one  of  the  defendants),  some  or 
one  of  several  persons  indicted  jointly  for  publishing  blasphemous 
libels  may  be  put  separately  on  his  (or  their)  trial,  and  allowed  to 


>  See  B.  V.  Deeley,  1870  (Mellor,  *  B.  v.  Sherman,  1786 ;  B.  v.  EUu, 

J.) ;    B.   V,  SteveiiBon  and  Coulter  1802  (Ir.). 

(Ir.)  (Ball.  J.),  on  4th  March.  1851.  •  B.    v.    Bowland,   1826  (Abbott, 

The  indictment  in  this  last  case  was  0. J.). 

for  an  aggravated  assault,  and  Coulter  ^  B.  v,  Fraser.  1797  (Ir.);   B.  v. 

was  examined  as  a  witness  for  Steven-  O'Donnell.  1857. 

son:  MS.    See,  also.  Winsor  v,  B.,  «  Gr.  on   Ev.   15th   edit.  (1892), 

1866.  S  362. 


>  See  B.  v.  Jackson.  1855.  •  People  v.  Bill,  1813  (Am.). 

»  B.  V.  Payne,  1 872  (per  16  judges).  ^^  B.  v.  O'Donnell,  1857  (Monahan, 

*  B.  V.  Gallagher,  1875.  C.J.). 

883 


PENAL  PROCEEDINGS  IN  ECCLESIASTICAL  COURTS.   [p.  V. 


call  the  other  defendants  as  witnesses,  though  they  still  remain 
liable  to  be  tried  for  the  same  ofiFence.^ 

§  1358.  The  seoond  point  in  the  proviso  now  under  considera* 
tion  which  calls  for  notice,  is  that  such  proviso  merely  applies 
to  persons  who  are  charged  in  any  criminal  proceeding,  either 
with  indictable  o£Fences,  or  with  offences  punishable  by  summary 
contnctian}  Penal  proceedings  in  the  Ecclesiastical  Courts  do  not 
fall  within  either  of  these  two  categories ;  and,  consequently,  on 
a  prosecution  there  of  a  clergyman  for  immoral  conduct,  the 
defendant  will  be  competent  to  testify  in  his  own  behalf,  and 
may  even  be  subjected  to  examination  on  the  part  of  the 
prosecution.'  He  cannot,  indeed,  be  compelled  to  answer  any 
questions  tending  to  expose  him  to  conviction  (though  this  is  a 
point  on  which,  as  before  observed,*  some  doubt  may  possibly  be 
entert€tined),  but  should  he  rely  on  his  legal  protection  and  decline 
to  answer,  the  inference  against  him  raised  by  such  conduct  will  be 
strong.^  Qui  tam  actions  for  penalties, — although  to  a  certain 
extent  they  partake  of  a  penal  character, — are,  too,  not  included  in 
the  language  of  the  proviso ;  and  the  defendants  in  such  actions 
may  be  examined  on  either  side.  The  rule  is  the  same  as  to  many 
charges  preferred  before  justices,  which  (although  in  one  sense  they 
may  be  regarded  as  criminal  proceedings)  do  not  result  in  summary 
convictions,  such  as  applications  for  orders  of  affiliation.' 

§  1359.  Serious  doubts  were  entertained  whether  an  information 
filed  by  the  Attomey-Gteneral  for  the  recovery  of  penalties  con- 
sequent on  a  breach  of  the  revenue  laws,  was,  or  was  not,  such  a 
"  criminal  proceeding  "  as  to  render  the  defendant  an  inadmissible 
witness.^  The  Legislature  interposed  ^re  times  to  clear  the  matter 
up.     On  the  fourth  occasion  it  was  en£U3ted^  affirmatively,  that 


»  R.  V.  Bradlaugh,  1883. 

•  These  words  apply  to  an  infor- 
mation against  a  party  under  1  &  2 
W.  4.  c.  32  ("  The  Game  Act,  1831  "), 
§  23,  for  using  snares  to  take  game, 
not  having  a  game  certificate :  Cat- 
tell  V.  Ii-eson,  1858 ;— to  a  summons 
before  petty  sessions,  to  enforce  a 
penalty  for  keeping  a  dog  without  a 
licence,  contrary'  to  **The  Dogs  Regu- 
lation (Ireland)  Act,  1865'^:  R.  v. 
Sullivan,  1874  (Ir.) ; — also  to  a  sum- 
mons to  find  sureties  for  good  be- 
haviour: B.  V.  Queen's  Cy.  JJ.,  Re 


Feehan,  1882  (Ir.). 

•  Bp.  of  Norwich  v.  Pearse,  1868 

SSir  R.  Phillimore) ;  overruling  Bur- 
ler  V.  O'Neill,  1863  (Dr.  Lushing- 
ton).  See,  also,  Bemey  v.  Bp.  of 
Norwich,  1867,  P.  C. 

•  See  ante,  §  1349,  n.  *. 

•  Att.-Gen.  r.  RadlofP,  1854  (Mar- 
tin and  Parke,  BB.). 

•  R.  V.  Beny,  1859;  R.  r.  Light- 
foot,  1856. 

'  Att.-Gen.  v.  Radloff,  1854, 

•  28  &  29  v.  c.  104,  {  34. 
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the  Evidence  Acts,  of  1851  and  1853,^  shall  extend  to  proceedings  at  law  on 
the  Beyenue  Side  of  the  Qaeen's  Bench  Division,  and  negatively,  that  such 
proceedings  "  shall  not  be  deemed  criminal  proceedings  "  within  the  meaning 
of  the  said  Acts,  and  the  fifth  statute^  (which  is  now  in  force)  expressly 
declares,  that  where  any  proceedings  are  had  under  the  Customs  Acts  in  the 
Queen's  Bench  Division  on  the  Eevenue  Side,  ^'  the  defendant  shall  be  com- 
petent and  compellable  to  give  evidence.*' 

§  1359a.  The  Law  of  Libel  Amendment  Act,  1888,'  renders  persons  charged 
with  the  offence  of  libel  before  any  Court  of  Criminal  Jurisdiction,  and  their 
husbands  and  wives,  competent  but  not  compellable  witnesses. 

§  1359b.  The  Criminal  Law  Amendment  Act,  1885,*  created  several  new 
offences  against  women  and  children,  and  by  §  20  the  Act  provides  that  when 
a  person  is  charged  with  any  offence,  either  under  that  Act,  or  with  certain 
offences  under  specified  sections  of  24  &  25  V.  c.  100,  namely:  with  rape 
(§  48),  or  with  indecent  assault  or  abduction  (§§  52-55),  the  husband  or  wife 
of  such  person  shall  be  competent  but  not  compellable  to  give  evidence. 
Evidence  given  by  a  prisoner  pursuant  to  this  provision  may  be  used  to 
convict  him  of  another  charge.*  "  The  Prevention  of  Cruelty  to  Children 
Act,  1894  "  (57  &  58  V.  c.  41),  by  §  12,  renders  persons  accused  under  the 
Act,  and  their  husbands  and  wives,  competent  but  not  compellable  witnesses. 

§  1360.  The  tendency  of  modem  legislation  has  been  to  add  to  the  number 
of  the  cases  in  which  a  prisoner  and  his  wife  are  permitted  by  statute  to  give 
evidence  in  their  own  favour  or  in  that  of  one  of  them.^ 


»  14  &  15  V.  c.  99 ;  16  &  17  V.  c  83. 

*  39  &  40  V.  0.  36,  §  259. 
»  51  &  52  V.  c.  64,  S  9. 

«  48  ft  49  Y.  c.  69,  §  4,  set  out  post, 
S 1378a. 

*  R.  V.  Owen,  1888,  0.  0.  R. 

*  Thus,  tJiere  is  such  a  ri^ht  in  about 
twenty-one  cases  altogether,  viz.,  the  three 
mentioned  in  the  text  (§  1359b)  and  some 
eighteen  others.  Thus,  nnder  **  The  Army 
Ad,  1881 "  (44  ft  45  V.  c.  58V  on  a  charge 
against  a  person  of  illegally  purchasing 
from  a  soldier  any  regimental  necessaries 
and  equipments  or  stores,  the  accused  **and 
the  wife  or  husband  of  such  person  may, 
if  he  or  she  think  fit,  be  sworn  and  ex- 
amined as  an  ordinary  witness  in  the  case" : 
Id.  $  156,  subs.  3.  Under  "  T?ie  Clergy 
JHseipfiw  Act,  1892"  (55  ft  56  Y.  c.  32),  the 
aocosed  clergyman  is  competent  and  com- 
pellable to  give  evidence.  See  Bishop  of 
Norwich  v.  Pearse,  1868.  Under  **  The 
Conaipiracy  and  Protection  to  Property  Act, 
1875 "  (38  ft  39  Y.  c.  86),  the  respective 
parties  to  a  contract  of  service,  their 
husbands  and  wives,  are  to  be  deemed 
oompeteiit  witnesses:   Id.  J  11.     Under 


**  TJie  Corrupt  and  Illegal  Practices  Prevent 
tion  Act,  1883  "  (46  &  47  V.  c.  51,  continued 
in  force  till  3l8t  December,  1895,  by  57  & 
58  V.  c.  48),  on  a  prosecution  under  the 
Act,  **  whether  on  indictment  or  sum- 
marily, and  whether  before  an  Election 
Court  or  otherwise,  and  in  any  action  for 
a  pecuniary  penalty  under  the  Act,  the 
person  prosecuted  or  sued,  and  the  husband 
or  wife  of  such  person,  may,  if  he  or  she 
think  fit,  be  examined  as  an  ordinary  wit- 
ness in  the  case":  Id.  §  53,  subs.  2.  Under 
**  Tlie  Corrupt  and  Illegal  Pradicee  Prevent 
tion  Act,  1895  "  (58  &  59  Y.  c.  40),  §  2,  an 
accused  and  his  or  her  husband  or  wife, 
are  competent  to  give  evidence.  On  CourtS' 
martial  in  the  Navy  held  to  inquire  into  the 
cause  of  the  wreck,  loss,  destruction,  or 
capture  of  one  of  H.  M.  ships  of  war,  on 
which  no  specific  charge  is  made  against 
anv  officer,  seaman,  &c.,  § 92  of  "The  Naval 
Discipline  Act,  1866"  (29  ft  30  Y.  c.  109), 
enables  all  or  any  of  the  crew  to  give  evi- 
dence, but  they  are  not  obliged  to  criminate 
themselves  (Captain  Thrupp's  evidence  was 
given  on  the  court-martial  held  November, 
1871,  as  to  the  loss  of  the  Megcera).    By 
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8  1361.  A  third  observation  upon  the  proviso  in  the  Evidence  Act,  1861, 
which  we  have  been  discussing,  is,  that  such  proviso  does  not  render  the 
persons  specified  incompetent  to  testify  either  for  or  against  themselves, — ^for 
the  Act  in  question  was  in  no  respect  a  disqualifying  statute, — ^but  simply 
leaves  the  previous  law  on  the  subject  untouched.  In  whatever  cases,  there- 
fore, previous  to  the  passing  of  the  Act,  defendants  charged  with  offences 
were  rendered  competent  to  give  evidence,  they  may  still,  notwithstanding 
the  proviso,  be  examined  as  witnesses.  The  principal  statutes  which  authorise 
such  an  examination  will  be  found  to  relate  to  cases  in  which  the  defendant  is 
either  a  nominal  party  on  the  record,  or  is  only  one  of  many  persons  against 
whom  the  proceeding  is  really  instituted. 

§  1361a.  At  a  meeting  of  all  the  judges  liable  to  try  prisoners,  held 
on  the  20th  day  of  November,  1881,  a  resolution  was  passed  by  nineteen 


$  57  (3)  of  "  The  Disecues  of  Animals  Act, 
1894  ^'  (57  &  58  V.  c.  57),  a  person  charged 
with  an  offence  against  the  Act  may  give 
evidence.      Distress:  under  **The  Law  of 
Difitrees  Amendment  Act,  1895  "  (58  &  59 
V.  c.  24),  §  5,  in  any  proceeding  against 
any  person  for  an  offence  under  the  Act, 
the  accused,  and  his  wife,  are  competent, 
but  not  compellable,  to  give  evidence,  al- 
though the  latter  may  be  required  to  attend 
to  give  evidence  as  an  ordinary  witness  in 
the  case.     *'  The  Explosives  Substances  Act, 
1883*;  (46  &  47  V.  c.  3),  by  §  4  (2)  enacts 
that  in  any  proceeding  under  §  4  the  ac- 
cused person  and  his  wife  or  husband  may 
give  evidence.    **  The  False  A  larms  of  Fires 
^c/,   1895"  (58  &  59  V.  c.  28),  contains  a 
provision  identical  with  that  contained  in 
"  The  Law  of  Distress  Amendment  Act, 
1895."     **  The  Licensing  Act,  1872"  (35  & 
36  V.  c.  94 J,  provides  that  **the  defendant 
and  his  wife  shall  be  competent  to  give 
evidence":  §  51,  subs.  4.     '*  The  Married 
Women's    Property    Act    Amendment    Act, 
1884"  (47  V.  c.  14),  provides,  by  §  1,  that 
in    any    criminal    proceeding    against    a 
husband  or  a  wife,  under  §  168  of  **The 
Married  Women's  Property  Act,  1882,"  the 
husband    and   wife    respectively  shall  be 
competent  and  admissible  witnesses,  and, 
except  when  defendant,  compellable  to  give 
evidence.      **  T?ie  Merchandise  Marks  Act, 
1887  "   (50    &    51   V.   c.    28),   enacts,   by 
§  10  (1),  that  in  any  prosecution  under  the 
Act  a  defendant  and  his  or  her  wife  and 
husband  may  give  evidence.     Under  **  The 
Merchant  Shipping  Act,  1894  "  (57  &  58  V. 
0.  60),   any  person  who  is  charged  with 
either  tho  misdemeanor  of  sending  a  ship 
to  sea  in  on  unseaworthy  state  so  as  to 
endanger  life,  or   any  other   offence,    is 
genw^y  empowered  in   self-defence   to 


give  evidence  in  the  same  manner  as  any 
other  witness:    Id.  §  697.     Under  *•  The 
Minfs  Regulation.  Acts,  1872  "  (35  &  36  V. 
c.  76,  §  63,  subs.  4,  and  c.  77,  §  34,  subs.  4), 
on  a  charge  under  the  Acts  against  the 
owner,  agent,   or  manager  of  any  mine, 
such  person  *'  may,  if  he  think  fit,  l>e  sworn 
and  examined  as  an  ordinary  witness  in  the 
ca<4e  where  he  is  charged  in  respect  of  any 
contravention  or  non-compliance  by  another 
person."   On  NuisancfS  to  a  Ptihlic  Highway 
Deing  proceeded  for,   in  respect  of  non- 
repair or  otherwise,  by  way  of  trying  or 
enforcing  **  a  civil  right  only,  every  defen- 
dant to  such  indictment  or  proceeding,  and 
the  wife  or  husband  of  any  such  defendant, 
shall  be  admissible  witnesses,  and  compell- 
able to  give  evidence":  40  &  41  V.  c.  14, 
§  1.     ''The  Sale  of  Food  and  Drugs  Act, 
1875"  (38  &  39  V.  c.  63),  gives  (§  61)  a 
defendant  and  his  wife,  on  a  prosecution 
under  the  Act,  the  same  rights  of  giving 
evidence  as  the  Licensing  Act  (which  see) ; 
and   **  The   Threshing    Machines   Accidents 
Prevention  Act,   1878  "  (41  &  42  V.  c  12), 
enables  any  person  prosecuted  under  it  to, 
**  on  his  own  application,  be  sworn  and 
examined  as  a  witness  " :  §  3,  subs.  2.     In 
Treason  it  is  a  moot  point  whether  husbands 
and  wives  are  competent  wituesses  against 
each  other  for  the  prosecution,  as  to  which 
see  post,  §  1372.    The  author  suggested  for 
consideration,  that  in  any  future  Bill  deal- 
ing generally  with  this  subject  a  clause 
should  be  inserted,  somewhat  to  the  follow- 
ing effect :  '*  When  any  person  so  charged, 
or  the  wife  or  husband  of  such,  person,  is  a 
witness,  the  court,  in  its  discretion,  may 
disallow  any  question  put  in  cross-exami- 
nation, which  appears  to  it  to  be  yoxatious, 
irrelevant,   or  otheirwise   improper.     The 
discretion  of  the  oourt  under  this  ■eotioii 
shaUbefinaL'* 
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votes  against  two,^ ''  That  in  the  opinion  of  the  judges  it  is  oon- 
trary  to  the  administration  and  practice  of  the  criminal  law,  as 
hitherto  allowed,  that  counsel  for  prisoners  should  state  to  the  jury, 
as  alleged  existing  facts,  matters  which  thej  have  been  told  in 
their  instructions,  on  the  authority  of  the  prisoner,  but  which  they 
do  not  propose  to  prove  in  evidence."  The  question  of  the  pro- 
priety of  laying  down  a  rule  as  to  the  practice  of  allowing  prisoners 
to  address  the  jury  before  the  summing-up  of  the  judge,  when 
their  counsel  have  already  spoken  in  their  favour,  was  then  con- 
sidered, and  after  some  discussion  was  adjourned  for  further  con- 
sideration. 

§  13B2.  The  common  law  rule  of  Incompetency  renders  a  second 
class  of  persons  xmable  to  give  evidence  in  criminal  cases  for  or 
against  each  other,  namely,  the  husbands  and  wives  of  the 
parties.'  There  are  indeed  some  few  exceptions  to  this  principle, 
which  are  mentioned  elsewhere.^  But  the  common  law  principle 
is  as  just  stated,  and  was  not  interfered  with  either  by  the  Evidence 
Act,  1851,  or  by  the  Evidence  Amendment  Act,  1853.  Both  these 
statutes  contain  an  express  proviso,  that  nothing  therein  shall 
''render  any  husband  competent  or  compellable  to  give  evidence 
for  or  against  his  wife,  or  any  wife  competent  or  compellable  to 
give  evidence  for  or  against  her  husband,  in  any  criminal  pro- 
ceeding."* The  object  of  the  proviso  in  the  first-named  Act  has 
been  much  canvassed  by  the  judges.^  But  a  reference  to  the 
history  of  the  Act.  in  question  will  suffice  to  show  the  original 
propriety  of  the  proviso,  which  merely  left  the  law  of  husband 
and  wife  precisely  where  it  found  it, — excepting  only  in  those  few 
cases  where  both  of  them  are  either  parties  to  the  record,  or 
persons  in  whose  behalf  the  action  is  brought  or  defended.  In 
such  a  state  of  things,  the  wife,  as  a  party,  or  an  interested  person, 
might,  under  the  express  terms  of  the  second  section  of  the  same 
Act,  give  evidence  for  or  against  her  husband,  and  the  husband,  in 
like  manner,  might  give  evidence  for  or  against  his  wife.     But  as 

^  The  two  dissentients  were  Stephen  *  See  ante,  §  1360,  and  post,  §§  1371, 

and  Hawkins,  JJ.  1371a,  1372. 

»  §  1 5iO  of  *'The  Ind.Ev.  Act,  1872,"  *  14  &  15  V.  c.  99  ("The  Evidence 

enacts,  that  "in  criminal  proceedings  Act,  1851 "),  §  3  ;  16  &  17  Y.  o.  83, 

against  any  person,  the  husband  or  §  2. 

wife  of   such  person,  respectively,  *  See  Barbat  v.  Allen,  ]  852 ;  Sta- 

■hall  be  a  competent  witness."  pleton  v.  Crofts,   1852;    Kemot  v« 

Pittis,  1853. 
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a  man  and  his  wife  are  sometimes  both  parties  to  the  same  indict- 
ment or  other  criminal  proceeding,  the  proviso  prohibiting  them, 
under  snoh  oiroumstanoes,  from  testifying  for  or  against  each  other 
was  inserted  in  the  Act  to,  on  this  one  point,  retain  the  old  law. 
The  efiFeot  of  the  proviso  was  to  prevent  a  wife,  conjointly  indicted 
with  her  hnsband  for  murder,  being  called  by  the  prosecutor  to 
establish  the  man's  guilt,  or  the  man  being  examined  by  the 
counsel  for  the  defence  to  prove  the  woman's  innocence. 

§  1363.  The  common  law  rule  was  framed,  however,  in  such  a 
shape  as  not  only  to  exclude  the  husband  or  wife  of  a  defendant  in 
a  criminal  proceeding  from  giving  evidence  of  what  occurred 
during  their  marriage,  but  also  to  prevent  such  witness  from  being 
examined,  either  as  to  circumstances  that  happened  before  the 
marriage,  or  even  as  to  the  very  fact  of  the  marriage  itself.  Thus, 
on  a  prosecution  for  bigamy,  the  first  husband  or  wife  is  by  it 
rendered  incompetent  to  be  called  to  prove  a  marriage  with  the 
defendant.^  The  rule  is  also  applicable  to  all  cases  in  which  the 
interests  of  a  married  person,  who  is  a  defendant  in  a  criminal 
proceediug,  are  involved,  and  therefore  renders  a  wife  incapable  of 
being  a  witness  for  a  co-defendant  with  her  husband,  as  her  testi- 
mony might  tend,  at  least  indirectly,  to  her  husband's  acquittal.' 
Accordingly,  where  the  wife  of  one  prisoner  was  called  to  prove  an 
alibi  in  favour  of  another  jointly  indicted  with  her  husband  for 
burglary,  her  testimony  was  rejected  on  the  ground,  that,  by 
shaking  the  evidence  of  a  witness  for  the  prosecution  who  had 
identified  both  prisoners,  it  would  materially  weaken  the  case 
against  the  husband.* 

§  1364.  Moreover,  no  distinction  is  recognized  by  the  rule  be- 
tween admitting  the  evidence  of  married  persons  for  or  against 
each  other.^    By  reason  of  it,  a  husband  is  an  inadmissible  witness 


^  Grigg'B  case,  1672.  But  the  mle 
often  permits  the  wife,  though  inad- 
inissiDle  as  a  witness,  to  be  produced 
in  court  for  the  purpose  of  being 
identified,  although  the  proof  thus 
given  may  fix  a  criminal  char^  upon 
tlie  huslMoid ;  for  instance,  in  bigamy, 
the  rule  permits  it  to  be  common 
practice  to  produce  the  first  wife  in 
court,  and  to  have  her  identified  by 
the  witnesses.  So,  too,  she  may,  con- 


sistently with  such  mle,  be  pointed 
out  as  the  person  who  passed  a  note 
which  the  husband  is  charged  with 
stealing :  See  Alison's  Pr.  p.  463. 

>  B.  V.  Thompson  and  others,  1872. 

>  B.  V.  Smith,  1826.  See,  also, 
R  V.  Hood,  1830 ;  B.  v.  Frederick, 
1738 ;  B.  V.  Glassie,  1854. 

*  B.  v.  Perry,  undated  (Gibbs.  0. J.), 
cited  and  approved  (Abbott,  O.J.}  in 
B.  V.  Serjeant,  1626. 
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in  sapport  of  a  pioseoution,  oliargmg  Iub  wife  and  several  other 
persons  with  conspiring  to  procure  his  marriage  without  the  con- 
sent of  his  parents  ;^  and  where  four  men  were  indicted  for  sheep- 
stealing,  the  testimony  of  the  wife  of  one  to  prove  facts  against  the 
others  was  rejected.^ 

§  1365.  But  though  the  common  law  rule  of  exclusion  is  thus 
stringent  where  a  married  person  is  criminally  accused  in  conjunc- 
tion with  others,  it  is  clear  that  where  such  defendant  is  no  longer 
in  peril  either  hecause  he  has  pleaded  guilty,'  or  has  been  convicted 
or  acquitted,  it  permits  his  or  her  husband  or  wife  to  testify  either 
for  or  against  any  other  persons  who  may  be  parties  to  the  record.^ 
The  mere  hope  that,  by  giving  evidence,  a  pardon  may  be  procured 
for  a  defendant  who  has  been  previously  convicted  of  the  same  or 
another  offence,  will  by  no  means  affect  the  competency,  though 
it  may,  and  indeed  must,  shake  the  credit  of  the  witness.^  The 
wife  of  a  prosecutor  in  a  criminal  proceeding  is,  of  course,  not 
excluded  by  the  common  law  rule  from  giving  evidence  either  for 
the  Crown  or  for  the  defendant.* 

§  1366.^  The  common  law  rule  of  exclusion  extends  only  to  lawful 
marriages.  Thus,  upon  a  trial  for  bigamy,  the  first  marriage  being 
proved  and  not  controverted,  it  permits  the  woman,  with  whom  the 
second  marriage  was  had,  to  be  a  competent  witness  either  for  or 
against  the  prisoner ;  for  the  second  marriage  is  void.'  But  if  the 
proof  of  the  first  marriage  were  doubtful,  and  the  fact  were  contro- 
verted, it  is  conceived  that  she  would  not  be  admitted.^  On  prin- 
ciple, too,  and  it  has  been  expressly  so  held  in  America,^^  cohabi- 
tation and  acknowledgment,  as  husband  and  wife,  are  conclusive 
against  the  parties  in  all  cases  except  where  the  facts  or  the  inci- 
dent of  the  marriage,  such  as  legitimacy  and  inheritance,  are  directly 
in  controversy.  But  in  England,  the  decisions  as  to  whether,  under 
the  common  law  rule,  a  man  can  call  as  a  witness  a  woman  with 


*  B.  V.  Serjeant,  1826. 

«  B.  V.  Webb,  1830  (BoUand.  B.). 

*  B.  V.  Thompson  and  Simpson, 
1863(Eeating,  J.). 

*  Hawkeeworth  v.  Showier,  1843 
(Alderson,  B.);  B.  v,  Williams, 
1838  (Id.,  who  stated  that,  in  Thur- 
tell's  case,  imdated,  Mrs.  Probert 
was  examined  as  the  principal  wit- 
ness against  IDiurtell,  after  ner  hus- 


band was  acquitted). 
»  B.  V,  Budd,  1775. 

•  See  B.  V.  Houlton,  1823. 
^  Gr.  Ev.  5  339,  in  part. 

•  B.  N.  P.  287 ;  B.  v.  Serjeant, 
1826  (Abbott,  C.J.). 

•  Qrigg's  case,  1672. 

"»  Gr.  on  Ev.  15th  edit.  (1892),  note 
to  §  339 ;  Diyoll  v.  Leadbitter,  1826 
(Am.). 
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whom  he  has  long  cohabited,  whom  he  has  ooDstantlj  represented  to 
be  his  icife,  and  by  whom  he  has  had  children,  render  the  point 
at  least  doubtful.^     Lord  Kenyon  rejected  such  a  witness,  when 
tendered  for  the  defence  in  a  capital  case ; '  but  in  that  case  the 
criminal  had,  throughout  the  trials  admitted  that  the  witness  was 
his  wife,  and  was  thus  in  a  manner  estopped  from  denying  the 
marriage  when   her   competency   was   questioned.     When   Lord 
Kenyon's  decision  was  subsequently  discussed,'  Park   and  Bur- 
rough,  JJ.,  declared  that  it  was  founded  on  this  admission,  and  the 
whole  court  determined  that  a  kept  mistress  was  a  competent 
witness  for  her  protector,  though  she  passed  by  his  name  and 
appeared  to  the  world  as  his  wife.    So,  where  the  parties  had  lived 
together  as  man  and  wife,  believing  themselves  lawfully  married, 
but  had  separated  on  discovering  that  a  prior  husband,  supposed  to 
be  dead,  was  still  living,  the  woman  was  held  to  be  a  competent 
witness  against  the  second  husband,  even  as  to  facts  communicated 
to  her  by  him  during  their  cohabitation.^    From  this  last  case,  and 
from  several  others,^  it  appears  that  the  common  law  rule  permits 
a  supposed  husband  or  wife  to  be  examined  on  the  voire  dire  to 
facts  showing  the  invalidity  of  the  marriage ;  and  it  is  appre- 
hended that  such  rule  afPords  no  valid  reason  for  not  admitting  their 
evidence  thus  far,  though  the  fact  that  the  marriage  ceremony  has 
been  actually  performed  may  have  been  previously  proved  by  inde- 
pendent testimony  .• 

§  1867.^  Whether  such  common  law  rule  of  Incompetency  may 
be  relaxed  so  as  to  admit  the  wife  to  testify  for  or  against  the 
husband,  where  the  parties  consent  to  such  a  course,  is  a  question 
on  which  the  authorities  are  not  agreed.*    Lord  Hardwicke  was 


1  Campbell  v.  Twemlow,  1814 
(Thompson,  C.B.). 

»  Anon.,  1782,  cited  (Bichards,  B.) 
in  Campbell  v.  Twemlow,  1814. 

»  Batthews  r.  Galindo,  1828. 

*  Wells  V.Fletcher,  1831  (Patteson, 

J.). 

»  B.  V.  Peat,  1838 ;  E.  v.  Wake- 
field, 1827. 

«  E.  r.  Bramley,  1795  ;  B.  v.  Bath- 
wick,  1831,  where  Lord  Tenterden 
observed,  that,  "  it  might  well  be 
doubted,  whether  the  competency  of 
a  witness  can  depend  upon  the  mar- 
shalling of  the  evidence,  or  the  par- 


ticular stage  of  the  cause  at  which 
the  witness  may  be  called." 

'  Gr.  Ev.  §  340,  in  great  part. 

•  Under  §  1710,  cl.  1,  of  the  New 
York  Civ.  Code,  **  A  husband  cannot 
be  examined  for  or  against  his  wife 
without  her  consent,  nor  a  wife  for 
or  against  her  husband  without  his 
consent,  nor  can  either,  during  the 
marriage  or  afterwards,  be,  without 
the  consent  of  the  other,  examined, 
as  to  any  communication  made  by 
one  to  tne  other  diuing  the  mar- 
riage. But  this  exception  does  not 
apply  to  a  civil  action  or  proceeding 
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of  opinion  that  she  was  not  admissible  to  give  evidence  against  her 
husband  even  with  his  consent ;  ^  and  this  opinion  has  been  fol- 
lowed in  America,'  apparently  upon  the  ground  that  the  interest 
of  the  husband  in  preserving  the  confidence  reposed  in  her  is  not 
the  sole  foundation  of  the  rule,  but  that  the  public  have  also  an 
interest  in  the  preservation  of  domestic  peace,  which  might  be  dis- 
turbed by  her  testimony,  notwithstanding  his  consent,  and  is,  it  is 
submitted,  the  correct  view.'  And,  in  any  event,  it  has  been 
decided  ^  that  it  is  at  least  discretionary  with  the  judge,  whether 
he  will  allow  an  objection  to  the  competency  of  a  witness  to  be 
withdrawn  by  anyone — even  the  adverse  party — and  that  if  he 
refuses  to  do  so,  the  court  will  not  interfere. 

§  1368.^  In  the  instances  before  mentioned,  the  common  law 
rule  of  Incompetency  renders  husband  and  wife  inadmissible  as 
witnesses  for  or  against  each  other.  But  it,  in  all  other  cases, 
allows  husband  or  wife  to  give  evidence,  notwithstanding  that  the 
evidenoe  of  the  one  may  tend  (even  strongly)  to  subject  the  other 
to  a  criminal  charge.^  Thus,  on  a  question  respecting  a  female 
pauper's  settlement,  where  a  man  testified  that  he  was  married  to 
the  pauper,  another  woman  was  admitted  to  prove  her  own  pre- 
vious marriage  with  the  same  man ;  for  although,  if  the  testimony 
of  both  witnesses  was  true,  the  husband  was  chargeable  with  the 
crime  of  bigamy,  neither  the  evidence  nor  the  record  in  that  case 
would  be  receivable  against  him  upon  such  a  charge,  the  point 
at  issue  being  res  inter  alios  acta,  and  neither  the  husband  nor 
the  wife  having  any  interest  in  the  decision ;'  and  in  an  action  on 
a  bill  of  exchange  by  indorsee  against  acceptor,  the  wife  of  the 
drawer  would  probably  be  permitted  to  prove  that  her  husband 


by  one  against  the  other,  nor  to  a 
criminal  action  or  proceeding,  for  a 
crime  committed  by  one  against  the 
other." 

*  Barker  v.  Dixie,  1736. 

*  Randall's  case,  1820  (Am.) ;  Col- 
bem's  case,  1823  (Am.). 

*  But  see  contra,  Pedley  v.  Wel- 
lesley,  1829,  where,  on  the  husband's 
consenting.  Best,  C.J.,  admitted  the 
evidence,  citing  a  decision  which  he 
is  reported  to  nave  said  was  one  of 
Lord  Mansfield's  (this  is  probably  a 
mistake,  and  the  case  referred  to, 
Korden  v,  Williamson,  1808,  decided 
by  Sir  James  Mansfield),  in  which 


the  interest  of  the  husband  was  ap- 
parently supposed  to  be  the  s<ue 
ground  of  the  wife's  exclusion,  waa 
fit  will  be  observed)  before  the  pass- 
ing of  16  &  17  V.  c.  83,  as  to  which, 
see  ante,  §  1352. 

•  Barbat  v.  Allen,  1852. 

•  Gr.  Ev.  §  342,  in  part. 

•  See  R.  V,  Halliday,  1860. 

'  R.  V,  Bathwick,  1831 ;  B.  v.  All 
Saints,  Worcester,  1817.  These  cases 
overrule  R.  v,  Cliviger,  1788,  where 
it  was  broadly  hold,  that  a  wife  was 
in  every  case  incompetent  to  give 
evidence,  tending  to  criminate  her 
husband. 
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had  forged  the  hill.^  Two  learned  judges  are,  however,  reported 
to  have  held,^  that,  on  an  indiotment  for  theft,  a  woman  oonld  not 
be  called  on  the  part  of  the  Crown,  to,  in  effect,  directly  prove  that 
her  husband  was  a  thief — ^by  showing  that  he  was  present  when  the 
property  was  taken,  and  that  she  saw  him  deliver  it  to  the  prisoner. 

§  1369.  But  although,  by  the  common  law  rule  of  Inoompetencyy 
the  wife  may  be  permitted  to  give  evidence  which  may  indirectly 
criminate  her  husband,  it  by  no  means  follows  that  she  can  be  com- 
pelled  to  do  so ;  and  the  better  opinion  is  that  imder  it  she  may 
throw  herself  upon  the  protection  of  the  court,  and  decline  to 
answer  any  question  which  would  tend  to  expose  her  husband  to 
a  criminal  charge.' 

§  1370.  In  actions,  suits,  and  other  proceedings  between  third 
parties,  husbands  and  wives  have  always  been  permitted  to  eon* 
tradictj  and  even  to  discredit^  each  other  as  freely  as  if  the  marriage 
were  void.*  Otherwise  the  competency  of  the  witness  would  depend 
upon  the  marshalling  of  the  evidence,  and  the  testimony  of  a  hus- 
band might  be  rendered  inadmissible  for  the  defendant,  from  the 
accidental  circumstance  that  the  plaintiff  had  previously  called  the 
wife,  though  had  the  defendant  been  entitled  to  begin,  the  husband 
would  have  been  examined,  and  the  wife's  evidence  subsequently 
rejected.  In  Ireland,  even  where  the  husband  is  the  prosecutor 
of  an  indictment,  the  evidence  of  a  wife  cannot  be  rejected  on  the 
ground  that  she  is  brought  to  contradict  her  husband.' 

§  1371.^  Moreover,  when  a  personal  injury  has  been  committed 
by  the  one  against  the  other,  an  exception  of  necessity  arises  to  the 
general  common  law  rule  rendering  husbands  and  wives  incompe- 
tent to  give  testimony  for  or  against  each  other  in  criminal  pro- 
ceedings— since,  but  for  this  exception,  the  wife  would  have  been 
left  by  the  common  law  exposed  without  remedy  to  the  most 
brutal  treatment  from  her  husband.'  On  the  indictment,  too,  of  a 
man  for  the  forcible  abduction  of  a  woman  with  intent  to  marry 


1  Henman  v.  Dickinson,  1828.  In 
this  case  the  point  was  not  expressly 
docided 

3  B.  v.  Gleed,  1832  (Taunton  and 
Littledale,  JJ.). 

>  B.  V.  All  Saints,  Worcester,  1817 
(Bayley,  J.) ;  Oartwright  v.  Green, 
1803 ;  post,  §  1453. 

*  Stapleton  v.   Cxofts,   1852  (Ld. 


Campbell);  id.,  as  reported  18  Q.  B. 
373  (Erie,  J.);  B.  v.  Barthwick, 
1831(Ld.Tenterden^;  B.  v.  All  Saints, 
Worcester,  1817  rLd.  Ellenborougli) ; 
Annesley  v.  Ld.  Anglesea,  1743,  H.L. 

*  B.  V.  Hulton,  1823. 

•  Gr.  Ev.  S  343,  in  part. 

^  See  Bentley  v.  Cooke,  1784. 
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her,^  she  is  (after  the  marriage)  clearly  a  oompetent  witness  against 
liim,  if  the  foroe  were  oontinuiDg  against  her  till  that  event.  She 
is  also  a  oompetent  witness  to  prove  the  marriage  itself ;  and  the 
better  opinion  seems  to  be,  that  she  is  still  oompetent,  notwith- 
standing her  subsequent  assent  to  it,  and  her  voluntary  oohabita- 
tion ;  for,  otherwise,  the  offender  would  take  advantage  of  his  own 
wrong.^  Similarly,  on  an  indictment  for  the  fraudulent  abduction 
of  an  heiress,  the  lady  may  be  a  witness.'  A  wife  may  testify 
against  her  husband  on  an  indictment  for  assisting  at  a  rape  com- 
mitted on  her  person;^  or,  for  an  assault  and  battery  upon  her;* 
or,  for  maliciously  shooting,^  or  attempting  to  poison,'  her ;  or,  it 
seems,  for  any  other  offence  against  her  liberty  or  person.^  She 
may  also  exhibit  articles  of  the  peace  against  him,  in  which  case 
her  affidavit  will  not  be  allowed  to  be  oontrolled  and  overthrown  by 
his  own.*  Indeed,  East  considers  that  *'  in  all  cases  of  personal 
injuries  committed  by  the  husband  or  wife  against  each  other,  the 
injured  party  is  an  admissible  witness  against  the  other."  ^®  But 
though  competent  as  a  witness,  it  is  not  indispensable  that  such 
party  should  be  called  ;^^  and  Holroyd,  J.,  seems  even  to  have 
thought  ^^  that  the  husband  or  wife  could  only  be  admitted  to  prove 
facts,  which  could  not  be  proved  by  any  other  witness,  though  it 
may  be  questioned  whether  this  be  not  restricting  the  rule  too 
narrowly.  After  much  doubt  upon  the  subject  had  been  expressed 
by  the  oourts  as  to  whether  a  wife  be  or  be  not  an  admissible 


»  Under  24  &  25  V.  c.  100  (**  The 
OfiPences  against  the  Person  Act, 
1861  "),  5  54. 

»  B.  V.  Wakefield,  1827,  trial  pub- 
lished by  Murray;  Brown's  case, 
1673;  Perry's  case,  cited  in  B. 
V,  Serjeant,  1826;  1  Hawk.  c.  41, 
$  13 ;  1  BL  Com.  443 ;  M*Nally,  Ev. 
179,  180;  3  Chit.  Cr.  L.  817,  n.  (y). 

*  B.  V.  Yore,  1839.  This  case  was 
decided  on  the  Irish  Act,  now  re- 
pealed, of  10  a.  4,  0.  34,  §  23.  The 
law  is  re-enacted  in  24  &  25  Y. 
c.  100  (**The  Offences  against  the 
Person  Act,  1861 "),  $  53. 

«  Txl.  Andley's  case,  1631 ;  B.  v. 
Jellyman,  1838. 

*  B.  N.  P.  287 ;  B.  v.  Azire,  1737-8 ; 
Sonle's  case,  1828  (Am.). 

*  B.  V.  Whitehouse,  nndated. 


'  B.  r.  Jagger,  1797. 

•  Hullock,  B.,  in  B.  v.  Wake- 
field, 1827,  trial  published  by  Murray, 
257. 

•  B.  V.  Doherty,  1810 ;  Ld.  Vane'a 
case,  1743-4 ;  B.  v.  Ld.  Ferrers,  1753. 
Her  affidavit  is  also  admissible,  on 
an  application  for  an  information 
against  him  for  an  attempt  to  take 
her  by  force,  contrary  to  articles  of 
separation :  Lady  Lawley*s  case,  un- 
dated ;  or,  on  a  return  to  a  habeas 
corpus  sued  out  by  him :  B.  v.  Mead, 
1758. 

»  1  East,  P.  0.  455 ;  The  People, 
ex.  rel.  Ordronaux  v,  Chegaray,  1836 
(Am.). 

"  B.  V.  Pearce,  1840. 

>*  In  B.  V.  Whitehouse,  undated* 
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ivitness  against  her  husband,  in  prooeedings  against  him  under  the 
Vagrancy  Act,  1824,^  for  deserting  her,  and  causing  her  to  become 
chargeable  to  the  parish,'  it  has  been  decided  that  she  is  not.* 

§  1371a.  The  exception  to  the  general  rule  that  a  wife  may 
not  give  evidence  against  her  husband,  which  has  been  partially 
discussed  in  the  lost  paragraph,  was  formerly  held  only  to  exist 
upon  the  hearing  of  charges  brought  by  the  wife  against  her 
husband  of  inflicting  personal  injuries  upon  her,  and  consequently, 
a  husband  was  not  permitted  to  give  evidence  against  his  wife  or 
her  paramour,  where  the  two  offenders  were  indicted  conjointly 
for  stealing  his  property  at  the  time  of  their  elopement.^  But 
this  extremely  unsatisfactory  condition  of  the  law  has  now  for 
some  years  been  remedied,  and  by  the  joint  operation  of  the 
statutes  in  force  as  to  the  property  of  married  women,^  it  has  been 
for  some  years  provided,  that,  in  any  criminal  proceeding,  whether 
the  same  be  brought  by  a  wife  against  her  husband  '^for  the 
protection  and  security  of  her  own  separate  property,"  or  be 
one  brought  by  a  husband  against  his  wife  with  respect  to  his 
property,  the  spouses  respectively  "  shall  be  competent  and 
admissible  witnesses,  and,  except  when  defendant,  compellable  to 
give  evidence."  • 

§  1372.^  In  cases  of  high  treason^  the  question,  whether  the  wife 
is  admissible  as  a  witness  against  her  husband,  has  been  much 
discussed,  and  opinions  of  great  weight  have  been  given  on  both 
sides.® 


6  G.  4,  c.  83,  §  4 ;  amended  by 
84  &  35  V.  0.  112,  §  15 ;  by  47  &  48 
V.  0.  43 ;  and  by  64  &  55  V.  c.  70, 

§7. 

'  Sweeney  v.  Spooner,  1863. 

•  Reeve  v.  Wood,  1865. 

•  R.  V,  Brittleton  and  Bates,  1884. 
»  45  &  46  V.  0.  75  ("  The  Married 

Women's  Property  Act,  18^2"), 
§§  12, 16;  amended  by  **Tlie  Married 
Women's  Property  Act,  1884,"  (or 
47  &  48  V.  0.  14,  §  1). 

•  47  &  48  V.  0.  14,  §  1. 

'  Gr.  Ev.  §  345,  in  great  part. 

•  The  affirmative  of  the  question  is 
maintained  (B.  N.  P.  286;  1  Oilb. 
Ev.  262 ;  Grigg's  case,  1672)  on  the 
ground  of  the  extreme  necessity  of 


the  case,  and  the  nature  of  the  offence, 
tending,  as  it  does,  to  the  destruc- 
tion of  many  lives,  the  subversion 
of  ^veriiment,  and  the  sacrifice  of 
social  happiness.  But,  on  the  other 
hand,  it  is  argued,  that  these  poli- 
tical reasons  are  not  sufficient  to 
support  an  exception  to  a  rule  of 
^neral  utility,  and  that,  as  the  wife 
IS  not  bound  to  discover  her  hus- 
band's treason  (1  Bi-ownl.  47),  by 
paritv  of  reason,  she  is  not  com- 
pellaole  to  testify  against  him  (see 
1  Hale,  301 ;  2  Hawk.  c.  46,  §  82 ; 
Bac.  Abr.  tit.  Ev.  A.  1 ;  1  Chit.  Or.  li. 
595 ;  M'Nally,  Ev.  181).  The  latter 
is,  perhaps,  the  better  opinion. 
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§  1373.  The  third  class  of  persons  incompetent  to  testify  consists 
of  witnesses  for  the  Crown  in  cases  of  high  treason  or  misprision  of 
treason,^  not  included,  or  not  properly  described,  in  a  list  duly  de- 
livered to  the  defendant  in  compliance  with  an  Act  of  Queen  Anne's^ 
reign,  by  which,*  "  when  any  person  is  indicted  for  high  treason, 
or  misprision  of  treason,  a  list  of  the  witnesses  that  shall  be  pro- 
duced on  the  trial  for  proving  the  said  indictment,  and  of  the 
jury,  mentioning  the  names,  profession,  and  place  of  abode  of  the 
said  witnesses  and  jurors,  be  also  given  at  the  same  time  that 
the  copy  of  the  indictment  is  delivered  to  the  party  indicted ;  and 
that  copies  of  all  indictments  for  the  offences  aforesaid,  with  such 
lists,  shall  be  delivered  to  the  party  indicted,  ten  days  before  the 
trial,  and  in  presence  of  two  or  more  credible  witnesses.'*  In 
strict  law,  this  list  should  be  delivered  ten  days  at  least  before  the 
arraignment,^  and  in  the  presence  of  two  or  more  credible  witnesses, 
simultafieousli/  with  the  jury  list  and  the  copy  of  the  indictment. 
An  objection  which  goes  to  the  array  of  witnesses,  founded  on 
non-compliance  with  these  regulations,  must  be  taken  before  the 
jury  are  sworn,  and  its  effect  will  be  to  postpone  the  trial ;  *  but 
an  objection  by  a  defendant  that  some  particular  witness  is  incom- 
petent, as  not  included  in  the  list,  or  as  misdescribed  therein, 
may,  like  any  other  question  of  competency,  be  taken  upon  the 
voire  dire  when  the  witness  is  called,  and  before  he  is  sworn,  and 
if  it  prevails,  the  witness  cannot  be  examined.* 

§  1374.  The  object  in  requiring  the  name,  place  of  abode,  and 
profession,  of  each  witness  to  be  stated  in  the  list,  is,  to  enable 
the  defendant  before  trial  to  make  due  inquiry  respecting  his 
character.     The  list  need  not  specify  the  particular  house  or  street 


^  Treasons  which  consist  in  oom- 
paseiug  the  assassination,  wound- 
ing, ur  injuring  the  pei-son  of  the 
Sovereign,  or  to  the  misprisions  of 
such  treasons,  are  not  within  the 
Act ;  because  parties  accused  of  such 
offences  are,  by  statute,  liable  to  be 
dealt  with  as  it'  charged  with  miu^er. 
By  39  &  40  G.  3,  c.  93  (*'  The  Trea- 
son Act,  1800");  1  &  2  G.  4,  c.  24, 
J  2,  Ir. ;  5  &  6  V.  c.  51  (••  The  Trea- 
son Act,  1642  "),  J  1 ;  ante,  §  958. 


•  7  A.  c.  21  (**The  Treason  Act, 
1708"),  extended  to  Ireland  by  17 
&  18  V.  c.  26,  passed  in  consequence 
of  the  decidon  on  O'Brien  v.  E., 
1849,  H.  L. 

»  §11. 

*  The  word  "trial"  must  bear 
this  interpretation  since  **  The  Juries 
Act,  1825"  (6  G.  4,  c.  50),  §  21 :  E. 
V.  Ld.  Geo.  Gordon,  1781. 

*  R.  V.  Watson,  1827 ;  R.  v.  Frost, 
1840 ;  O'Brien  v.  R.,  1849,  H.  L, 

•  E.  V.  Frost,  1840. 
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where  the  witness  resides,  but  will  suffice  if  it  describes  him  as 
liTing  in  a  oertain  town  or  parish,^  and  if  a  witness  has  two  or 
more  residences,  need  only  specify  one ;  but  if  it  aun  at  further 
particularity,  and  misdescribe  any  one  of  the  places  of  abode,  this 
inaccuracy  vitiates  the  whole  description.^  A  witness  who  has 
recently  changed  his  place  of  abode,  must  be  described  as  of  his 
new  residence,  and  it  will  not  suffice  to  describe  him  as  lately 
abiding  at  the  former  one.' 

§  1375.  The  last  class  of  witnesses  rejected  by  the  law  includes 
all  who  are  mentally  incapable  of  comprehending  the  nature  of  an 
oath  or  affirmation,  or  of  giving  a  moderately  rational  answer  to  a 
sensible  question — ^whether  this  incapacity  be  due  to  mere  unripe- 
ness of  understanding,  as  in  the  case  of  a  child,  or  to  a  congenital 
want  of  intellect,  or  to  some  temporary  obscuration  of  the  reason- 
ing faculties  rendering  the  person  an  idiot,  a  lunatic,  or  drunk.^ 
The  incapacity  is,  however,  only  co-extensive  with  the  defect. 
Accordingly,  a  monomaniac,  or  a  person  who  is  afilicted  with 
partial  insanity,  will  be  an  admissible  witness,  if  the  judge  finds 
In'm  upon  investigation  aware  of  the  nature  of  an  oath  or  declara- 
tion, and  capable  of  understanding  the  subject,  with  respect  to 
which  he  is  required  to  testify.^  A  witness  will,  too,  be  rendered 
competent,  in  the  case  of  total  madness,  by  the  occurrence  of  a 
lucid  interval,^ — ^in  the  case  of  intoxication  by  the  return  of 
sobriety.^  Judges  will,  indeed,  occasionally  postpone  trials  of  im- 
portance where,  without  the  witness's  testimony,  the  ends  of  justice 
will  probably  be  defeated,  if  they  have  good  cause  to  believe  that 
he  within  a  reasonable  time  will  be  able  to  testify.'  In  all  such 
oases  the  application  for  postponement  must  be  made  before  the 


»  B.  V.  Frost,  1840. 

«  9  0.  &  P.  151—153. 

»  R.  V.  Watson,  1817. 

'  In  India,  the  rule  on  this 
subject  is  as  follows: — "All  per- 
sons shall  be  competent  to  testify, 
onless  the  court  oonsiders  that 
they  are  prevented  from  understand- 
ing the  questions  put  to  them,  or 
from  giving  rational  answers  to  those 
questions,  by  tender  years,  extreme 
old  age,  disease  whether  of  body  or 
mind,  or  any  other  cause  of  the  same 


kind.  Explanation — ^A  lunatic  is 
not  incompetent  to  testify,  unless  he 
is  prevented  by  his  lunacy  from 
understanding  the  questions  put  to 
him  and  giving  rational  answers  to 
them" :  §  118  of  the  Indian  Evidence 
Act,  1872. 

•  B.  i;.  HiU,  1851.    See  Spittle  v 
Walton,  1851. 

*  Com.  Dig.,  Testmoigne,  A.  1. 

^  Hartford  v.  Palmer,  1819  (Am.); 
Hein.  ad  Pand.,  Pars  3,  {  14* 
»  E.  v.  White,  1786. 
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jmy  IB  BwoTXif  as  the  oourt  oannot  on  tluB  ground  discharge  the 
jury  after  the  oommenoement  of  the  trial.^ 

§  1376.^  Fersonfl  deaf  and  dumb  from  hirth  were  formerly  in 
presumption  of  law  idiots.'  But  this  presumption  is  no  longer 
recognised,^  as  persons  afflicted  with  these  calamities  have  been 
found,  by  the  light  of  modem  science,  to  be  much  more  intelligent 
in  general,  and  to  be  susceptible  of  far  higher  culture,  than  was 
onoe  supposed.  Still,  when  a  deaf  mute  is  adduced  as  a  witness, 
the  court,  in  the  exercise  of  due  caution,  will  take  care  to  ascertain 
before  he  is  examined,  that  he  possesses  the  requisite  amount  of 
intelligence,  and  that  he  understands  the  nature  of  an  oath. 
When  the  judge  is  satisfied  on  these  heads,  the  witness  may  be 
sworn  and  give  evidence  by  means  of  an  interpreter.'  If  he  is  able 
to  communicate  his  ideas  perfectly  by  writing,  he  will  be  required 
to  adopt  that,  as  the  more  satisfactory  method ;  ^  but  if  his  know- 
ledge of  that*  method  is  imperfect,  he  will  be  permitted  to  testify 
by  means  of  signs.^ 

§  1377.  No  precise  age  is  fixed  by  law  within  which  children  are 
absolutely  excluded  from  giving  evidence,  on  the  presumption  that 
ihey  have  not  sufficient  imderstanding.'  Nor  can  any  precise  rule 
be  laid  down  respecting  the  degree  of  intelligence  and  knotdedgcj 
which  will  render  a  child  a  competent  witness.  In  all  questions  of 
this  kind  much  must  always  depend  upon  the  good  sense  and 
discretion  of  the  judge.*    In  practice,  it  is  not  imusual  to  receive 


*  E.  17.  Wade,  1825 ;  E.  v.  Kinloch, 
1746. 

*  Gt.  Ev.  §  366,  in  some  part. 

*  E.  v.  Steel,  1787. 

*  Harrod  v.  Harrod,  1854  (Wood, 
y.-C).  If  a  deaf  mute  be  put  on 
his  trial  for  felony,  and  the  jury  find 
that  he  cannot  understand  the  pro- 
oeedings,  he  will  be  detained  as  a 
non-sane  person  during  the  Queen's 
pleasure :  E.  v.  Berry,  1876. 

*  On  one  occasion,  the  author  had 
to  decide  a  cause  at  the  Lambeth 
County  Court  on  the  sole  testimony 
of  three  deaf  and  diimb  witnesses, 
viz.,  ihe  plaintiff  and  his  wife  on  the 
one  side,  and  the  defendant  on  the 
other. 

*  Morrison  v.  Lennard,  1827  (Host, 
C.J.). 


'  Id. ;  E.  V.  Euston,  1786 ;  E.  v. 
Steel,  1786;  The  State  v.  De  Wolf, 
1830  (Am.);  Com.  v.  Hill,  1817 
(Am.). 

*  See  E.  V.  Perkin,  1840,  where 
Alderson,  B.,  observes: — **It  cer- 
tainly is  not  law  that  a  child  under 
seven  cannot  be  examined  as  a  wit- 
ness. If  he  shows  sufficient  capacity 
on  examination,  a  judge  will  allow 
him  to  be  sworn."  See,  further,  E. 
V,  Holmes,  1861,  where  a  child  six 
years  old  was  allowed  to  testify  as  to 
a  rape  having  been  committed  on 
her,  she  having  stated  to  the  judge 
(Wightman,  J.)  that  she  said  her 
prayers,  and  thought  it  was  wrong 
to  tell  lies. 


•  By  **  The  Indian  Evidence  Act, 
1855  '^  (Act  ii.  of  1855,  J  14 ;  now  le- 
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[P-  V. 


the  testimonj  of  children  of  eight  or  nine  years  of  age  when  they 
appear  to  possess  sufiBicient  understanding.  But  in  one  case,^  on 
an  indictment  for  assaulting  with  intent  to  rape  an  inf ant,  certainly 
under  seven  years  of  age,^  and  perhaps  only  five,'  all  the  judges 
held  that  she  might  have  been  examined  upon  oath,  if,  on  strict 
examination  by  the  court,  she  had  been  found  to  comprehend  the 
danger  and  impiety  of  falsehood.^  In  another  case,^  however,  the 
dying  declarations  of  a  child  of  four  years  of  age  were  rejected, 
with  the  observation  that,  however  precocious  her  mind  might  have 
been,  it  was  quite  impossible  that  she  could  have  had  sufficient 
understanding  to  render  her  declarations  admissible. 

§  1378.  The  law  further  places  no  reliance  on  testimony  not 
given  on  oath  or  affirmation.^  Consequently,  in  general,  no  person, 
whatever  functions  he  may  have  to  discharge  in  relation  to  the 
cause  in  question,  or  whatever  be  his  rank,  age,'  country,^  or  belief, 


pealed  by  *'  The  Indian  Evidence  Act, 
1872  "),  it  has  been  wisely  provided 
that  **  children  under  seven  years 
of  age,  who  appear  incapable  of  re- 
ceiving just  impressions  of  the  facts" 
to  be  deposed  to,  **  or  of  relating 
them  truly,*'  ought  not  to  be  exa- 
mined. The  utter  want  of  discretion 
in  dealing  with  this  subject,  some- 
times evinced  by  the  inferior  legal 
functionaries,  is  admirably  ridiculed 
by  Dickens  in  "  Bleak  House."  A 
little  crossing-sweeper  being  brought 
up  before  a  coroner,  to  give  evi- 
dence, the  narrative  thus  proceeds : — 
**  *  Name  Jo.  Nothing  else  that  he 
knows  on.  •  •  •  Knows  a  broom's 
a  broom,  and  knows  it's  wicked  to 
tell  a  lie.  Don't  recollect  who  told 
him  about  the  broom,  or  about 
the  lie,  but  knows  both.  Can't  ex- 
actly say  what'U  be  done  to  him 
arter  he's  dead,  if  he  tells  a  lie  to 
tJie  gentleman,  but  believes  it'll  be 
something  wery  bad  to  punish  him, 
and  sarve  him  right — and  so  he'll 
tell  the  truth.'  *This  won't  do, 
gentlemen,'  says  the  coroner,  with 
a  melancholy  shake  of  the  head. 
•  Don't  you  think  you  can  receive 
his  evidence,  sir  P '  asks  an  attentive 
juryman.  *  Out  of  the  question,' 
says  the  coroner;  *you  have  heard 
the  boy ;  cauH  txactly  6ay  won't  do, 


you  know.  We  can't  take  thai  in  a 
court  of  justice,  gentlemen.  It's 
terrible  depravity.  Put  the  boy 
aside.'  Boy  put  aside ;  to  the  great 
edification  of  the  audience;  espe- 
cially of  little  Swills,  the  comic 
vocalist."    P.  104. 

^  B.  V,  Brasier,  1779 ;  Jackson  v. 
Gridley,  1820  (Am.). 

»  1  Lea,  199. 

»  1  East,  P.  C.  443. 
'  ^  It  is  not  quite  clear  whether  a 
trial  can  legally  be  postponed  to  allow 
of  religious  instruction  as  to  the  nature 
of  an  oath  being  in  the  meanwhile 
afforded  to  a  child  who  is  offered  as 
a  witness.  That  it  can  be  done,  see 
R.  V.  White,  1786 ;  R.  v.  Wade,  1825. 
But  the  better  opinion  seems  to  be 
that  this  ought  not  to  be  done :  see 
E.  v.  WiUans,  1835  (Patteson,  J.); 
R.  v.  Nicholas,  1846  (Pollock,  C.B.). 
And  the  matter  is  probably  one  en- 
tirely in  the  discretion  of  the  pre- 
siding judge.  See  Com.  v.  Lynes, 
1886  (Am.). 

»  Pike's  case,  1829  (Park,  J.,  with 
concurrence  of  James  Parke,  J.). 

'  As  to  affirmations,  see  post, 
§S  1388-90. 

^  B.  V.  Brasier,  1779,  overruling 
the  opinion  of  Ld.  Hale.  See  1  Hale, 
634. 

•  In   some   few  British  colonies. 
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can  give  testimony  upon  any  trial,  oivil  or  criminal/  until  he  have, 
in  the  form  prescribed  by  the  law,'  given  an  outward  pledge  that 
he  considers  himself  responsible  for  the  truth  of  what  he  is  about 
to  narrate,  and  rendered  himself  liable  to  the  temporal  penalties 
of  perjury,  in  the  event  of  his  wilfully  and  corruptly  giving  false 
testimony. 

§  1379.  To  return  to  the  general  principle  that  evidence  is 
usually  required  to  be  on  oath.  In  accordance  with  this  principle, 
although  each  juryman  may  apply  to  the  subject  before  him,  the 
general  knowledge  which  every  man  must  be  supposed  to  have,  yet 
if  he  be  personally  acquainted  with  any  special  and  material 
particular  fact,  he  is  not  permitted  to  mention  the  circumstance 
privately  to  his  fellows,  but  must  be  publicly  sworn  and  examine4, 
though  there  is  no  necessity  for  his  leaving  the  box,  or  declining 
to  interfere  in  the  verdict.*  Similarly  a  judge,  before  whom  a 
cause  is  tried,  must  conceal  any  fact  relating  to  it  which  is  within 
his  own  knowledge,  unless  he  be  first  sworn ;  ^  and  consequently, 
if  he  be  the  sole  judge,  it  seems  that  he  cannot  depose  as  a  witness,^ 
though  if  he  be  sitting  with  others  he  may  then  be  sworn  and  give 
evidence.®  In  this  last  case,  the  proper  course  appears  to  be  that 
the  judge,  who  has  thus  become  a  witness,  should  leave  the  bench, 
and  take  no  further  judicial  part  in  the  trial,^  because  he  can 
hardly  be  deemed  capable  of  impartially  deciding  on  the  admissi- 


where  the  aborigines  are  **  destitute 
of  the  knowledge  of  Ood  and  of 
any  religious  belief,"  ordinances  have 
been  made  for  the  admission  of  the 
testimony  of  such  persons  without  the 
previoue  sanction  of  an  oath,  and  the 
legality  of  such  ordinances  has  been 
established  by  the  legislature.  See 
6  &  7  V.  c.  22. 

^  This  law  applies  to  courts-martial. 
See  44  &  45  V.  c.  58,  §  52,  subs.  3.  A 
witness  who  commits  perjury  before  a 
court-martial  may,  if  subject  to  mili- 
tary law,  be  punished  by  court- 
martial  :  §  29 ;  but  if  not  so  subject, 
he  must  be  prosecuted  before  a  civil 
court:  §  126.  subs.  2. 

»  See  Att.-Gen.v.Bradlaugh,  1885, 
C.  A.,  as  to  the  manner  in  which  an 
oath  is  required  to  be  taken. 

»  R,  V.  Rosser,  1836  (Parke,  B.) ; 

■  -   -J.J.); 


Manley  v.  Shaw,  1840  (Tindal,  G. 


Bennet  v.  Hartford,  1650;  Fitz- 
James  r.  Movs,  1663;  R.  v.  Ileath, 
1744;  R.  v.  Sutton,  1816. 

*  R.  V.  Anderson,  1680;  Hurpur- 
shad  V.  Sheo  Dyal,  1870,  P.  C. 

*  Ross  V.  Buhler,  1824  (Am.). 
But  see  11  How.  St.  Tr.  459. 

*  Trial  of  the  Regicides,  1660. 

'  Id.  As  to  when  judges  are  not 
compellable  to  testify,  see  ante, 
§  938.  In  addition  to  authorities 
there  cited,  see  R.  v.  Gazard,  1838 
(Patteson,  J.J.  The  present  editor 
once  saw  Pollock,  B.,  when  called 
as  a  witness,  exercise  his  privilege 
of  refusing  to  give  evidence  of 
matters  which  passed  before  him 
judicially.  A  judge  may,  however, 
give  evidence  as  to  any  collateral 
fact  which  happened  in  his  presence 
during  the  pendency  or  after  the 
trial :  R.  v.  Earl  Thauet,  1799. 
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TESTIMONT  GIVEN  BT  PEERS. 


[PAET  V. 


bilitj  of  his  own  t&eiimonjy  or  of  weighing  it  against  that  of 
another.^  Nevertheless,  on  several  occasions,  on  trials  before  the 
House  of  Lords,  peers,  who  have  been  examined  as  witnesses,  have, 
nevertheless,  subsequently  taken  part  in  the  verdict,^  since  peers 
are,  in  trials  before  the  House  of  Lords,  regarded  at  least  as  much 
in  the  light  of  jurors  as  of  judges ;  and  a  juryman  is  not  disqualified 
from  acting,  simply  by  being  called  as  a  witness. 

i  1380.  Again,  though  a  peer  is  privileged,  while  sitting  in 
judgment,  to  give  his  verdict  upon  his  honour,'  he  cannot  be 
examined  as  a  witness  in  any  cause,  whether  civil  or  criminal,  or  in 
any  court  of  justice,  whether  it  be  an  inferior  court  or  the  House 
of  Lords,  or  in  any  manner,  whether  viv&  voce,  or  by  interroga- 
tories, or  by  affidavit,  unless  he  be  first  sworn  ;^  for  the  respect 
which  the  law. shows  to  the  honour  of  a  peer,  does  not  extend  so 
far  as  to  overturn  the  settled  maxim,  that  in  judioio  non  creditur 
nisi  juratis.*  If,  therefore,  he  refuses  to  take  the  necessary  oath  or 
afiirmation,  he  will,  notwithstanding  the  privileges  of  peerage  or 
of  Parliament,  be  guilty  of  a  contempt  for  which  he  may  be  com- 
mitted and  fined.®  On  a  civil  trial  in  Ireland,  where  a  Lord 
Lieutenant  was  examined  at  a  trial  on  honour,  instead  of  on  oath, 
and  examined  and  cross-examined,  without  any  objection  being 
taken  to  the  reception  of  his  evidence  on  a  subsequent  application 
for  a  new  trial,  made  on  the  ground  that  unsworn  testimony  had 
been  received,  the  court,  having  ascertained  that  the  losing  party 
had  from  the  first  been  aware  of  the  irregularity,  held  that  the 
objection  had  been  waived,  and  was  too  late,^  and  consequently 
discharged  the  rule.® 


1  Boss  V,  Buhler,  1824  (Am.).  So 
18  the  law  of  Spain:  Partid.  3,  tit. 
16,  1.  19 ;  1  Moreau  and  Carleton's 
Tr.  p.  200 ;  and  of  Scotland :  Glassf . 
Ev.  602 ;  Tait,  Ev.  432 ;  Stair,  Inat. 
lib.  4,  tit.  46,  4 ;  Erak.,  Inst.  lib.  4, 
tit.  2,  33. 

»  E.  V.  Earl  Powis,  &c,  1678—85, 
as  reported  7  How.  St.  Tr.  1384, 
14 ')8,  1552.  B.  V.  Earl  of  Maccles- 
field, 1725,  as  reported  16  How.  St. 
Tr.  1252,  1391. 

*  2  Inst.  49.  And  formerly,  in 
Chancery  had  the  (then)  neculiar 
privilege  of  answering  upon  honour, 


and  without  oath.  See  Mears  v,  Ld. 
Stourton,  1711 ;  Cons.  Ord.  Ch.  1860, 
Ord.  XY.  r.  6;  now  annulled  by 
E.  S.  0.  1883,  App.  0. 

*  See  2  How.  St.  Tr.  772  n. ;  7 
How.  St.  Tr.  1458;  E.  v.  Earl  of 
Macclesfield,  1726;  B.  v.  Preston, 
1791 ;  Ld.  Shaftesbury  v.  Ld.  Digby, 
1676. 

•  Mears  v.  Lord  Stourton,  1711; 
The  Earl  of  Lincoln's  Case,  1626;  1 
Bl.  Com.  402 ;  3  Bao.  Abr.  202. 

*  4  Ld.  Brougham's  Speech,  368. 
^  See  Biohards  v.  Hough,  1882. 

•  Birch  V.  Somenrille,  1862  (Lr.). 
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CHAP,  n.]         TESTIMONY  GIVEN  BY  THE  SOVEREIGN. 

§  1381.  Even  the  Sovereign,  it  is  said,  oould  not  now  claim 
exemption  from  the  rule  requiring  oral  testimony  to  he  given  upon 
oath,^  though,  on  one  occasion,  the  simple  certificate  of  King 
Jamee  I.,  as  to  what  had  passed  in  his  hearing,  was  received  in  the 
Court  of  Chancery.'  The  question  whether  the  Sovereign  can  he 
examined  as  a  witness  at  all,  seeing  that  the  evidence  would  he 
without  temporal  sanction,  admits  of  douht.  In  the  reign  of 
Charles  I.,  the  Earl  of  Bristol,  who  was  impeached  for  high  treason, 
proposed  to  call  the  King,  for  tbe  purpose  of  proving  certain  con- 
versations which  he  had  held  with  him  while  Prince.  The  subject 
was  referred  to  the  judges  ;  but  they,  under  His  Majesty's  direc- 
tion, forbore  from  giving  any  opinion,  and  the  question  remains  to 
this  day  undetermined.'  In  the  Berkeley  Peerage  case,  counsel 
entertained  some  idea  of  caUiug  the  Prince  Begent  as  a  witness ; 
but  it  ultimately  became  unnecessary  to  do  so.  On  the  whole,  the 
better  opinion  seems  to  be,  that  the  Sovereign,  if  so  pleased,  may 
be  examined  as  a  witness  in  any  case,  civil  or  criminal,  but  not 
without  being  swom.^ 

§  1382.*  The  wisdom  of  requiring  witnesses  to  be  sworn,  except- 
ing under  very  special  circumstances,  cannot  well  be  disputed. 
The  ordinary  definition  of  an  oath, — viz.,  **  a  religious  assevera- 
tion, by  which  a  person  renounces  the  mercy  and  imprecates  the 
vengeance  of  Heaven,  if  he  do  not  speak  the  truth,"* — ^niay, 
indeed,  be  open  to  comment,  since  the  design  of  the  oath  is,  not  to 
call  the  attention  of  G-od  to  man,  but  the  attention  of  man  to  God ; 
— ^not  to  call  upon  Him  to  punish  the  wrong-doer,  but  on  the 
witness  to  remember  that  he  will  assuredly  do  so.  Still,  by  laying 
hold  of  the  conscience  of  a  witness,  the  law  best  insures  the 
utterance  of  truth.^  The  repetition  of  the  words  of  an  oath  would, 
in  the  case  of  persons  who  do  not  believe  in  a  Supreme  Being,  be, 
however,  an  unmeaning  formality.  The  question  remains  whether 
such  persons  ought  to  be  allowed  to  give  testimony  in  courts  of 


»  2  Eon.  Abr.  686;  Omichtuid  v.  •  E.  v.  White,  1786 ;  The  Queen's 

Barker,  1744-5.  case,  1820. 

*  Abignye  V.  Clifton,  1612.  ^  Tyler  on  Oaths,  12,  15.    See  a 

*  2  Ld.  Campbell's  lives  of  the  definition  of  an  oath  by  Coleridge, 
Ghanc  510,  511.  C. J.,  in  Att.-Gen.  v,  Bradlaugh,  1885. 

*  Id.  in  n.  See,    also,    Oinichund    v,    ^u*ker, 
'  Qr.  Ev.  S  328,  in  some  part  1744-5. 
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WITNESSES  INSENSIBLE  TO  OBLIGATION  OF  OATH.      [p.  V. 

justice  P  The  common  law  pronoimces  that  persons  who  do  not 
acknowledge  a  moral  and  religions  accountability  to  such  a  Being, 
who  will  reward  or  punish,  ought  not  to  be  sworn,  as  they  must  be 
insensible  to  the  obligations  of  an  oath.^  But  the  Legislature, 
has,  in  modem  times,  enacted  that  their  testimony  shall  be  received, 
for  it  is  by  the  Oaths  Act,  1888,*  provided : '  "  Every  person  upon 
objecting  to  being  sworn,  and  stating,  as  the  ground  of  such  objection, 
either  that  he  has  no  religious  belief,  or  that  the  taking  of  an  oath 
is  contrary  to  his  religious  belief,  shall  be  permitted  to  make  his 
solemn  afiBrmation  instead  of  taking  an  oath  in  all  places  and  for 
all  purposes  where  an  oath  is  or  shall  be  required  by  law,  which 
afiirmation  shall  be  of  the  same  force  and  effect  as  if  he  had  taken 
the  oath ;  and  if  any  person  making  such  affirmation  shall  wilfully, 
falsely,  and  corruptly  affirm  anything  which,  if  deposed  on  oath, 
would  have  amounted  to  wilful  and  corrupt  perjury,  he  shall  be 
liable  to  prosecution,  indictment,  sentence,  and  punishment  in  all 
respects  as  if  he  had  committed  wilful  and  corrupt  perjury."  * 

§  1383.  Originally,  the  cases  in  which  a  resort  to  the  provisions 
of  this  legislation  was  made  were  comparatively  few,*  but  their 
number  has  of  late  years  largely  increased.  It  is  the  duty  of  the 
presiding  judge  to  himself  ascertain  by  questioning  any  witness 
who  claims  to  affirm  if  he  be  entitled  to  do  so.*  To  give  vitality 
to  the  enactment  contained  in  the  Oaths  Act,  1888 :  first,  the 


1  B.  N.  P.  292 ;  1  Atk.  40,  45 ; 
Maden  v,  Catanach,  1862. 

»  51  &  52  V.  c.  46. 

*  §  1.  A  very  similar  enactment 
with  respect  to  witnesses  summoned 
to  give  evidence  before  courts-martial 
had  previously  been  inserted  in  the 
Army  Act,  1881  (44  &  45  V.  c.  58), 
§  52,  subs,  4.  In  India,  every  person 
who  may  by  law  be  sworn,  or  called 
upon  to  make  a  solemn  affirmation, 
in  any  capacity  whatever,  may,  if 
he  objects  to  such  oath  or  solemn 
affirmation,  make  in  place  thereof  a 
simple  afiBrmation,  omitting  the 
words  **So  help  me  God,"  **  In  the 
presence  of  Almighty  God,"  or  other 
expressions  of  the  same  nature: 
"The  Indian  Oaths  Act,  No.  6  of 
1872." 


*  §  2  directs  that  the  form  of  oral 
declaration  shall  be  as  follows : — "  I, 
A.  B.  do  solemnly,  sincerely,  and 
truly  declare  and  affirm."  [Then 
follow  the  words  of  the  oath,  omitting 
any  imprecation  or  calling  to  witneM,"] 
The  validity  of  an  oath  is  not  to  be 
affected  by  the  person  sworn  having 
no  religious  belief:  §  3.  The  form 
of  affirmation  in  writing  is  also  given 
in  §  4  (set  out  infra,  §  1389  n.). 

*  Indeed,  the  author,  during 
thirty-five  years,  was  Judge  of 
County  Courts,  and  heard  the  oa^ 
administered  to  at  least  300«000 
witnesses,  yet  could  not  recall  a 
single  instance  of  any  atheistical 
objection  to  being  sworn  haying 
been  raised  before  him. 

*  Eeg.  V,  Moore,  1892. 
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C.  n.]      PRESUMPTION  RESPECTING  RELIGIOUS  OPINIONS. 


person  called  as  a  witness  must  object  to  take  an  oath  on  tlie 
ground,  and  in  the  terms,  set  out  in  the  Act ;  and  secondly,  he 
must  also  satisfy  the  presiding  judge  that  he  has  no  religious 
belief,  or  that  the  taking  of  an  oath  is  contrary  to  it.  A  witness 
who  states  that  he  has  a  religious  belief,  but  does  not  say  that 
the  taking  of  an  oath  is  contrary  thereto,  cannot  affirm.^ 

§  1384.  To  render  competent  a  witness  whose  objection  to  being 
sworn  has  not  been  taken  in  accordance  with  the  provisions  in  the 
Oaths  Act,  which  regulate  the  mode  of  taking  such  an  objection,  it 
appears  to  be  still  necessary  that  such  witness  should  be  sworn  in  a 
manner  which  will  be  binding  upon  his  conscience.'  The  Oaths  Act, 
1888,'  does  not  contain,  moreover,  any  provision  making  the  evidence 
of  an  Atheist,  who  does  not  Aim^^^  object  to  be  sworn,  in  any  way 
receivable.  But  it  provides,^  that  '*  where  an  oath  has  been  duly 
administered  and  taken,  the  fact  that  the  person  to  whom  the 
same  was  administered  had  at  the  time  of  taking  such  oath  no 
religious  belief  shall  not  for  any  purpose  affect  the  validity  of  such 
oath." 

§  1385.*  Defect  of  religious  faith  is,  however,  never  presumed. 
Whatever  opinions  on  religious  subjects  a  man  is  proved  to  have 
once  entertained,  they  are, — ^unless  a  long  interval  has  elapsed,' 
— ^presumed  to  continue  imchanged  till  the  contrary  is  shown.^ 
One  mode,  and  perhaps  the  least  objectionable  mode,  of  proving 
that  a  witness  is  incompetent  to  take  an  oath,  for  want  of 
religious  belief,  is  by  adducing  evidence  of  atheistical  declara- 
tions having  been  preyiously  made  by  him  to  others.'  But  the 
witness  may  himself  be  interrogated  upon  the  subject,  either 
before  he  is  sworn  at  all,  or  after  he  has  been  sworn  upon  the 


1  Reg.  V.  Moore,  1892. 

*  As  to  this  see  infra,  S  1188. 
Before  the  Oaths  Act,  in  the  cele- 
brated case  of  Omichund  v.  Barker, 
1744-5,  the  proper  test  of  the  com- 
petency of  a  witness  to  be  sworn  was 
settled,  upon  ^reat  consideration,  to 
be  the  bmef  in  a  Gk>d,  and  that  he 
will — either  in  this  world  or  in  the 
next — ^reward  and  punish  us  accord- 
ing to  our  deserts.  This  rule  was 
recognised  in  Butts  v.  Swartwood, 
182;<  (Am.);  The  People  v.  Matteson, 
1824  (Am.);  and  by  Story,  J.,  in 
Wakefield  9.  Boss,  1827  (Am.).    See, 


as  to  the  Scottish  law,  2  Dickson, 
Ev.  (Sc.)  849. 

»  51  &  52  V.  0.  46. 

•  §3. 

•  Gr.  Ev.  S  370,  in  part. 

•  Att.-Gen.  v,  Bradlaugh  (Ld. 
Coleridge),  commenting  on  me  aboye 
passage,  30th  Jime,  1884. 

'  Ante,  §  197 ;  The  State  v.  Stin- 
son,  1844  (Am.). 

•  SeeAtt.-Gen.v.Bradlaugh,  1885, 
0.  A. ;  as  to  the  American  Law,  1 
Law  Reporter,  pp.  347,  348 ;  and  2 
Dickson,  Ey.  (Sc.)  849,  850,  907, 
to  the  Scottish  law. 
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ALL  CX)UETS  ABLE  TO  ADMINISTER  OATHS.      [PABT  V. 

voire  dire ;  ^  or,  even,  as  it  would  seem,  after  haying  been  Bwom 
in  the  cause.' 

§  1386.  The  Evidence  Act,  1851,  proTidee  that  "  Every  court, 
judge,  justice,  officer,  commissioner,  arbitrator,  or  other  person, 
now  or  hereafter  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,  is  hereby  empowered  to 
*.  administer  an  oath  to  all  such  witnesses  as  are  legally  called  before 
them  respectively." »  E.  S.  C,  1883,  Order  XXXVII.,  B.  19, 
provides  that  '*  any  officer  of  the  court,  or  other  person  directed  to 
take  the  examination  of  any  witness  or  person ;"  ^'  each  chief  clerk 
of  the  Chancery  Division,  for  the  purpose  of  any  proceedings 
directed  to  be  taken  before  him;"^  and  'Hhe  taxing  officers  of 
the  Supreme  Court,  or  of  any  Division  thereof,  for  the  purpose  of 
any  proceeding  before  tbem ;"  ^  may  respectively  administer  oaths. 
Order  LXI.  further  provides  by  B.  5,  that,  ''every  master,  and 
every  first  and  second  class  derk  in  the  Filing  and  Record  Depart* 
ment,  shall,  by  virtue  of  his  office,  have  authority  to  take  oaths 
and  affidavits  in  the  Supreme  Court."  The  Bankruptcy  Act,  1883, 
provides  first  that  Official  Beceivers  ''may,  for  the  purpose  of 
affidavits  verifying  proofs,  petitions,  or  other  proceedings  under 
this  Act,  administer  oaths ;"  ^  and  secondly,  that,  "  for  the  purpose 
of  any  of  his  duties  in  relation  to  proofs,  the  trustee  may  ad- 
minister oaths  and  take  affidavits."  ^ 

§  1387.  The  oath  ought  to  be  administered  in  a  reverent  manner. 
Indeed,  the  Consolidated  General  Orders  of  the  Court  of  Chancery 
of  1860,  contained  an  express  rule  to  this  effect.* 

§  1388.^  Unless  he  claims  a  right  to  affirm  under  some  of  the 
statutory  provisions  which  have  been  already  pointed  out,  every 
witness  ought  (as  has  been  pointed  out  ^®)  to  be  sworn  according  to 
the  peculiar  ceremonies  of  his  own  religioD,  or  in  stick  manner  as 
he  deems  binding  on  his  conseience.^^     This  doctrine  of  the  civil 

»  R.  V,  White,   1786;   Maden  v.  •  Gr.  Ev.  §  371,  in  part 

Oatanach,  1862.  "  Suora,  §  1384. 

»  E.  v.  Taylor,  1790  (Buller,  J.);  *'  In  Morgan's  case,  1764,  a  Maho- 

The  Queen's  case,  1820.  znedan  was  sworn  thus : — ^First,  he 

*  14  &  15  y.  c.  99,  §  16.  placed  his  right  hand  flat  upon  the 

*  Ord.  LV.  r.  16.     See,  also,  r.  17.  Koran,  put  the  other  hand  to  his 

*  Ord.  LXV.  r.  27,  subs.  25.  forehead,  and  brought  the  top  of  his 

*  46  &  47  V.  c.  52,  §  68,  subs.  2.  forehead    down    to    the    book,   and 
^  Id.,  Sched.  II.  r.  26.  touched  it  with  his  head:  he  then 

*  Ord.  XIX.  r.  14 ;   repealed  by      looked  for  some  time  upon  it,  and. 
Appendix  0.  to  B.  S.  G.  1883.  on  being  asked  what  that  oeremony 
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CH.  n.]      WITNESS  SWORN  IN  FORM  HE  DEEMS  BINDING. 


law  was,  in  the  great  case  of  Omichund  r.  Barker,^  settled  to 
also  be  the  oommon  law^  rule.  It  has,  moreover,  been  pro- 
vided by  statute,'  that  all  persons  shall  be  bound  by  the  oaths 
which  are  lawfully  administered  to  them,  provided  they  are  ad- 
ministered in  such  form,  and  with  such  ceremonies,  as  the  parties 
sworn  declare  to  be  binding  on  their  consciences.  It  has  been 
further  provided  by  the  Oaths  Act,  1888,^  that  if  any  person  to 
whom  an  oath  is  administered, e/eMr^x  to  swear  "with  uplifted 
hand,''  in  the  form  and  manner  common  in  Scotland,'  he  shall 
be  entitled  to  do  so.  It  should  be  noted  (a  fact  which  country 
administrators  of  the  law  occasionally  forget)  that  a  witness  must 
'Mesire"  this  form  of  oath  before  its  use  becomes  lawful — ^and 
that  he  cannot  have  the  form  thrust  upon  him. 

1388a.  In  order  to  ascertain  what  form  of  oath  will  be  binding 


was  to  prodace,  he  answered  that  he 
was  bound  by  it  to  speak  the  truth. 
A  Jew  is  sworn  on  the  Pentateuch 
witii  his  head  coveired  (see  note  to 
Omichund  v.  Barker,  1744-5) ;  but  if 
he  professes  Christianity,  he  may  be 
sworn  on  the  New  Testament,  though 
he  has  not  formally  renounced  Juda- 
ism :  £.  V.  Gilham,  1795.  A  Chinese 
is  sworn  by  the  ceremony  of  his 
breaking  a  saucer  previously  to  the 
administration  of  the  oath:  B.  v, 
Entrehman,  1842.  The  formula  of 
taking  an  oath,  anciently  adopted  by 
the  Komans,  was  as  follows : — The 
witness  held  a  flint  stone  in  his  right 
hand,  and  dropped  it  as  he  uttered 
these  words:  '*Si  sciens  fallo,  turn 
me  Diespiter,  salva  urbe  arceque, 
bonis  ejiciat,  ut  ego  hunc  lapidem  "  : 
Adam's  Ant.  247  ;  Cic.  Fam.  Bp.  vii. 
1,  12.  Under  the  Christian  emperors 
it  was  taken,  inyocato  Dei  Omnipo- 
tentis  nomine:  Cod.  b'b.  2,  tit.  4, 
1.  41.  Sacrosanctis  evangeliis  tactis : 
Cod,  lib.  3,  tit.  1, 1.  14.  And  Con- 
stantiDe  adds,  in  a  rescript,  *'  Juris- 
jurandi  religione  testes,  priusquam 
perhibeant  testimonium,  jamdudum 
arctari  nrsscipimus " :  Cod.  lib.  4, 
tit.  20,  1.  9.  Amongst  Christians, 
Boman  Catholics  are,  in  England, 
nsoally  sworn  simply  by  the  Eyan- 
gelists,  and  upon  a  Testament,  in 
the  ordinary  way,  but  they,  in 
Ireland,  are  sworn  on  a  Testament, 
with  a  oracifiz  or  cross  upon  it: 
M^Nally,  Ey.  (Ir.)  97.    <*Quumque 


sit  adseyeratio  religiosa,  satis  patet, 
jusjurandum  attemporandum  esse 
cujusque  religioni*':  Hein.  ad  Pand. 
p.  3,  §§  13,  15.  **  Quadcunque  no- 
men  dederis,  id  utique  constat,  omne 
jusjurandum  proficisci  ex  fide  et 
persuasions  jurantis ;  et  inutile  esse, 
nisi  quis  credat  Deum,  quern  testem 
adyocat,  perjurii  sui  idoneum  esse 
yindicem.  Id  autem  credat,  qui 
jurat  per  Deum  suum,  per  sacra  sua, 
et  ex  Buk  ipsius  animi  religione,*' 
&c. :  Bynk.  Obs.  Jur.  Rom.  lib.  6, 
0.  2.  See,  also.  Puff.  lib.  4,  c.  2, 
§  4.  And  in  Scotland,  members  of  the 
Kirk  are  sworn  by  the  form  of  holding 
up  the  right  hand,  without  touching 
the  book  or  kissing  it,  and  by  saying 
either,  **  I,  A.  B.,  swear  by  God  him- 
self, as  I  shall  answer  to  him  at  the 
great  day  of  judgment,  that  the  eyi- 
dence  I  shall  giye,*'  &o. ;  or,  "I  swear 
according  to  the  custom  of  my  coun- 
try and  the  religion  I  profess,  that 
the  eyidence,"  &c. :  Mildrone's  case, 
1786;  Walker's  case,  1788;  Mee  v. 
Beid,  1791. 

»  1744-5. 

■  Alderson,  B.,  in  Miller  v.  Salo- 
mons, 1852 ;  and  Pollock,  C.B.,  id. 

*  1  &  2  y.  c.  105 :  see  also  (as  to 
the  effect  of  its  being  shown  that  a 
witness,  when  sworn,  had  no  religious 
belief)  §  3  of  the  Oaths  Act,  cited 
supra,  §  1384. 

*  51  &  52  V.  c.  46,  §  5. 

*  As  to  the  Scotch  form  of  oath, 
see  the  fifth  preceding  note. 
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on  Um,  the  court  should  iuqiure  this  of  the  witness  himself ;  and 
the  proper  time  for  making  this  inquiry  is  hefore  he  is  sworn.  If, 
however,  the  witness,  without  making  any  objection^  takes  the 
oath  in  the  usual  form,  he  may  he  afterwards  asked  whether  he 
thinks  it  binding  on  his  eonscienoe;  but  if  he  answers  in  the 
affirmative,  he  cannot  then  be  further  asked,  if  he  considers  any 
other  form  of  oath  more  binding.^  Neither  can  a  witness,  who 
states  that  he  is  a  Christian,^  or  who  claims  to  be  sworn  in  Scotch 
fashion,  be  asked  any  further  questions  before  he  is  sworn.  The 
Oaths  Act,  1888,  provides  that,  if  a  witness  be  duly  sworn,  the 
fact  that  he  has  no  religious  belief  shall  not  affect  the  validity  of 
the  oath,'  while  if  a  man  who  is  really  of  a  different  faith  be  sworn 
in  the  mode  usual  with  the  believers  in  any  particular  faith — for 
instance,  if,  being  a  Jew,  he  is  sworn  on  the  Gospels — ^the  adverse 
party  cannot  for  this  cause  have  a  new  trial,  since  the  witness  is 
still  punishable  for  perjury  if  he  has  sworn  falsely.* 

§  1389.  In  addition  to  the  recent  relaxation  of  the  law,  by  which 
persons  who  either  have  no  religious  belief,  or  with  whom  the 
taking  of  an  oath  is  contrary  to  that  religious  belief,  are  enabled 
to  give  their  evidence  in  an  open  court  of  law  on  affirmation,* 
all  persons  are  permitted  to  make  a  solemn  declaration  (in 
lien  of  an  oath)  on  various  other  occasions/  such  as  on  making 
affidavits,  &o. 


1  The  Queen's  case,  1820. 

•  E,  V.  Serva,  1845  (Piatt,  B.). 

•  See  §3  of  51  &  52  Y.  c.  46. 

«  Sells  V,  Hoore,  1822.  The  State 
V.  WhiseDhurst,  1823  (Am.).  See 
E.  V.  Wood.  1841  (It.).  Whether  a 
party  will  be  entitled  to  a  new  trial, 
if  a  witness  on  the  other  side  has 
testified  without  having  been  sworn 
at  aU,  is  a  question  depending  upon 
circumstances.  If  the  omission  of 
the  oath  was  known  at  the  time  of 
the  original  trial,  he  will  not :  Birch 
i;.  Someryille,  1852  (Ir.),  cited  ante, 
J  1380;  Lawrence  V.  Houghton,  1809 
(Am.) ;  White  v.  Hawn,  1810  TAm.). 
But  if  it  was  not  discovered  till  after 
the  trisd,  he  will :  Hawks  v.  Baker, 
1829  (Am.).  See  Eichards  v.  Hough, 
1882. 

•  See  ante,  §§  1382,  1383.  The 
present  is  a  convenient  place  to 
mention  that,  in  addition  to  the  pro- 


visions already  set  forth,  enabling 
persons  such  as  are  mentioned  in 
the  text  to  give  evidence  in  Court 
upon  affirmation,  $§  1  and  4  of 
"The  Oaths  Act,  1888,"  enable 
such  persons  to  make  statements 
in  writing  (otherwise  affidavits)  on 
affirmation  m  a  form  which  com- 
mences:— **I,  ,  of  , 
do  solemnly  and  sincerely  affirm," 
and  the  ** jurat"  to  which  runs, 
**  Affirmed,  &c.,  this  day  of 
,  18  .  Before  me,  ." 
«  By  5  &  6  W.  4,  0.  62  (**The 
Statutory  Declarations  Act,  1835  "), 
declarations  mav  be  substituted  for 
the  oaths,  whether  official^  or  extra- 
judicial^  or  voluntary,  formerly  in 
use;  and  any  person  who  wilfully 
and  corruptly  makes  and  subscribes 
any  such  declaration,  knowing  it  to 
be  untrue  in  any  mateiial  particular^ 
is  guilty  ol  a  misdemeanor. 
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I  1389a.  Moreover,  the  members  of  certain  sects  ^  are  by  law 
permitted,  both  on  giving  their  evidence  in  open  conrt,  and  also  on 
all  oocasionsy  to  make  a  solemn  affirmation  instead  of  taking  an 
oath.  Thus,  Quakers  and  Moravians  are  allowed  to  affirm  in  all 
oases  where  an  oath  is  required  ;^  and,  in  consequence  of  a  decision 
on  the  original  Act  conferring  this  right,'  the  same  privilege  has 
been  expressly  extended^  to  all  persons  who  have  been  Quakers  or 
Moravians,  but  have  ceased  to  belong  to  either  of  those  sects.^ 

§  1389  b.  Two  important  exceptions  to  the  general  rule  that 
all  evidence  must  be  upon  oath  or  affirmation  have  been  created 
(I.)  By  the  Criminal  Law  Amendment  Act,  1885  ;•  and  (II.)  By 
the  Prevention  of  Cruelty  to  Children  Act,  1894.^ 

§  1389c.  By  the  Criminal  Law  Amendment  Act,  1885,^  it  is 
made^  a  felony  punishable  by  penal  servitude  for  life,  or  by 
imprisonment  for  two  to  five  years,  to  have  carnal  knowledge  of  a 
girl  under  thirteen,  and  an  attempt  to  do  so  is  made  a  misde- 
meanour, punishable  by  a  term  of  imprisonment  not  exceeding  two 
years ;  and  the  section  providing  this  then  proceeds  as  follows :  ^^ 
*^  Where,  upon  the  hearing  of  a  charge  under  this  section,  the  girl 
in  respect  of  whom  the  offence  is  charged  to  have  been  committed, 
or  any  other  child  of  tender  years  who  is  tendered  as  a  witness,  does 
not,  in  the  opinion  of  the  court  or  justices,  understand  the  nature 
of  an  oath,  the  evidence  of  such  girl  or  other  child  of  tender  years 
may  be  received,  though  not  given  upon  oath,  if,  in  the  opinion  of 
the  court  or  justices,  as  the  case  may  be,  such  girl  or  other  child  of 
tender  years  is  possessed  of  sufficient  intelligence  to  justify  the 


^  Those  who  interpret  literally  our 
Sariour's  injunction,  **  Swear  not  at 
all,"  ignore  the  fact  that  Christ  him- 
self  not  only  submitted  to  be  sworn 
before  the  Sanhedrim,  but  actually 
refused  to  answer  until  he  was  put 
upon  his  oath  by  the  high  priest. 
See,  and  compare,  5th  On.  of  St. 
Matt  TY.  94—37,  and  26th  Gh.  of 
8t  Matt.  TV.  69—64. 

»  This  is  the  form:— "I,  A.  B., 
being  one  of  the  people  called 
Quakers,  [or  one  of  tne  persuasion 
of  tiie  people  called  Quakers,  or  of 
the  United  Brethren  called  Mora- 
Tians,  as  the  ease  mny  he,"]  do  solemnly, 
■Loocselyy  and  truly  declare  and  af- 


firm,"  &c. 

•  Doran's  case,  1838. 

•  Bv  1  &  2  V.  c.  77. 

•  This  is  the  form :— "  I,  A.  B., 
having  been  one  of  the  people  called 
Quakers,  [or  one  of  the  persuasion 
of  the  people  called  Quakers,  or  of 
the  Umted  Brethren  called  Mora- 
vians, as  the  case  may  he,"]  and  enter- 
taining conscientious  objections  to 
the  takking  of  an  oath,  do  solemnly, 
sincerely,  and  truly  declare  and 
affirm,"  &c. 

•  48  &  49  V.  0.  69. 
'  67  &  68  V.  0.  27. 

•  48  &  49  V.  0.  69,  $  4. 
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reoeption  of  the  evidenoe,  and  anderotandB  fhe  duty  of  speaking  the 
truth :  Provided  that  no  person  shall  be  liable  to  be  convicted  of 
the  offence  unless  the  testimony  admitted  by  virtue  of  this  section 
and  given  on  behalf  of  the  prosecution  shall  be  corroborated  by 
some  other  material  evidence  in  support  thereof  implicating  the 
accused :  Provided  also,  that  any  witness  whose  evidence  has  been 
'  admitted  under  this  section  shall  be  liable  to  indictment  and 
punishment  for  perjury  in  all  respects  as  if  he  or  she  had  been 
Bwom."  And  unsworn  evidence  given  against  a  prisoner  on  a 
charge  against  him  under  the  above  section  (§  4)  of  the  Act,  in 
pursuance  of  that  section,  may,  in  pursuance  of  §  9  of  the  same 
Act,  be  used  to  convict  him  of  an  indecent  assault.^ 

§  1389d.  By  the  Prevention  of  Cruelty  to  Children  Act,  189V 
it  is  provided^  that  where  children  are  witnesses  as  to  offences 
which  are  summarily  punishable  under  such  Act,  the  evidence  of 
any  child,  in  respect  of  whom  the  offence  is  charged  to  have  been 
committed,  or  any  other  child  of  tender  years,  may,  should  one  be 
tendered  as  a  witness  and  appear  not  to  understand  the  nature  of 
an  oath,  be  received,  though  it  be  not  upon  oath,  if,  in  the  opinion 
of  the  court,  such  child  is  possessed  of  sufficient  intelligence  to 
justify  the  reception  of  the  evidence,  and  to  understand  the  duty 
of  speaking  the  truth.  The  section,  however,  requires  that  to 
justify  a  conviction  such  evidence  be  corroborated  by  some  other 
material  evidence  in  support,  implicating  the  accused.^  The 
section  also  provides  that  a  child  who,  under  this  provision,  gives 
evidence  which  is  false  shall  be  liable  to  punishment.^ 

§  1390.  The  practice,  though  formerly  different,*  now  is  that 
debtors  and  their  wives,  whether  in  England  *  or  in  Ireland,'  may 
be  examined  upon  oath  by  the  Courts  of  Bankruptcy,  concerning 
the  debtor,  his  dealings,  or  property. 

§  1391.  All  persons  who,  at  Nisi  Prius,  being  engaged  in  a  cause 
as  counsel,  solicitor,  or  parties,  had  in  that  capacity  actually  ad- 
dressed the  jury  on  behalf  of  that  side  on  which  they  were  after- 
wards called  upon  to  give  evidence,  were  at  one  time  supposed  to  be 

1  57  &  68  V.  c.  41.  •  24  &  25  V.  c  134,  §  211. 

»  Id.  §  16.  •  46  &  47  V.  c.  62,  §  27. 

»  Id.  subs.  1  (a).  '  20  &  21  V.  c  60,  §J  306,  307,  Ir. 

*  Id.  subs.  1  (6). 
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inoompetent  to  give  testimony  as  witnesses  in  suoh  canse.^  But  it  has 
sinoe  beeoy  on  further  investigation,  judioiallj  acknowledged  that  no 
such  right  to  reject  such  a  person  as  a  witness  exists,^  although  the 
obrious  inconvenience  of  permitting  one  and  the  same  person,  first, 
to  state  the  case  as  an  advocate,  and  next,  to  prove  that  statement 
as  a  witness,  appears  to  furnish  ample  justification  for  its  immediate 
adoption ; '  and  it  is  not  only  in  all  cases  a  most  objectionable  and 
reprehensible  practice  for  the  solicitor  who  is  conducting  a  matter 
to  himself  also  give  evidence  as  a  witness  in  it,  but  may  even, 
under  special  circumstances,  afford  ground  for  a  new  trials  Pri- 
vate prosecut>r8  have  no  right  to  address  the  jury,*  even  though 
they  waive  their  title  to  give  evidence  on  oath,  and  will  not,  imder 
any  drcumstanoes,  be  permitted  to  act  in  the  two-fold  capacity  of 
advocates  and  witnesses.® 

§  1392.  An  ohjectimi  to  the  competency  of  a  witness  ought,  in 
general,  to  be  taken  before  the  examination  in  chief.  Indeed,  it 
has  been  frequently  said  by  judges,  and  sometimes  held,  that  a 
party  who  is  aware  of  the  existence  of  any  disqualification,  cannot 
lie  by  and  allow  the  witness  to  be  examined,  and  afterwards  object 
to  his  competency,  if  he  should  dislike  his  testimony.'  However, 
this  doctriue  has  been  disputed,^  and  it  has  been  held,  in  con- 
formity with  some  old  decisions,®  that  the  objection  may  be  raised 
at  any  time  during  the  trials  and  that,  too,  whether  the  objector 
previously  knew  of  the  disqualification  or  not.  Moreover,  a  judge 
acts  rightly,  who,  having  pronounced  s,  witness  competent  on  the 


^  Stones  V.  Byron,  1846  (Patteson, 
J.) ;  Deane  v.  Packwood,  1846  (Erie, 
J.).     See  Best,  Ev.  250—258. 

*  Cobbett  V,  Hudson,  1852. 
•Id. 

*  Under  what  circomstances  suoh 
a  thing  will  be  ground  for  a  new 
trial,  see  Deane  v.  Packwood,  1846. 

»  fi.  V.  Guruey,  1869. 

*  B.  V.  Brice.  1819;  R.  v.  Milne, 
undated;  Cobbett  v.  Hudson,  1852 
(Ld.  Campbell). 

'  Dewdney  v.  Palmer,  1839 ;  B.  v. 
Watson,  1817;  E.  v.  Frost,  1840; 
Beeching  v.  Gi»wer,  1816  (Gibbs, 
C.J.) ;  Howell  v.  Lock,  1809 ;  Donel- 
iM>n  V,  Taylor,  l?s29.  In  Yardley  v. 
Arnold,  1842,  Parke,  B.,  observed, 
"  I  cannot  help  wishing  very  much 


that  it  were  established  as  the  regular 
practice,  that,  when  once  a  witness 
IS  sworn,  no  question  should  be  put 
to  him  in  order  to  raise  objections 
to  his  competency ;  I  think  all  such 
should  be  put  to  him  on  the  voire 
dire ;  and  that,  when  once  sworn  in 
chief,  his  competency  should  be  taken 
for  granted;  but  certainly  the  practice 
has  been  difl'erent  hitherto.  See, 
also,  Hartshome  v,  Watson,  1839; 
Wollaston  v.  Hakewill,  1841;  and 
Flagg  v.  Mann,  1837  (Am.). 

•  tiacobs  V.  Lay  bom,  1843. 

•  Needham  v.  Smith,  1704 ;  Ld. 
LovaVs  case,  1746.  See,  also.  Stone 
v.  Blackburn,  1793;  Yardley  v. 
Arnold,  1842  (Parke,  B.). 
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Toire  dire,^  afterwardB,  on  discovermg  dormg  the  examination  that  he 
was  really  incompetent,  rejects  his  testimony,  though  part  of  it  has 
already  been  reduced  to  writing.^  The  rule  on  this  subject  is  the 
same  in  equity  as  at  law,'  and  both  in  criminal  and  civil  oases> 
In  general,  too,  if  an  objection  to  the  competency  of  a  witness  be 
not  taken  until  after  the  trials  it  will  be  too  late ;  and  the  courts 
will  not  grant  a  new  trial  for  this  cause  alone,^  unless  the  incom- 
petency were  known  and  concealed  by  the  party  producing  the 
witness,^  or  there  be  other  evidence  of  mala  praxis  on  his  part.' 

§  1393.  In  strictness,  on  an  objection  to  his  competency  being 
taken,  a  witness  ought  to  be  examined  upon  the  voire  or  vraie  dire; 
that  is,  he  should  be  sworn  to  answer  truly  *'  all  such  questions  as 
the  court  shall  demand  of  him."  This  peculiar  form  of  oath  is, 
however,  seldom  now  administered;  and  the  facts  on  which  the 
objection  rests,  if  not  admitted  by  the  opposite  side,  are  elicited  by 
questions  put  to  the  witness  after  being  sworn  in  chief.'  Upon 
such  an  examination,  the  witness,  if  it  be  necessary,  may  speak  to 
the  contents  of  written  documents  without  producing  them.'  The 
objection  may  perhaps  be  also  supported  by  evidence  aliunde. 


^  As  to  what  this  is,  see  next  sec- 
tion. 
»  B.  V.  Whitehead,  1866. 

•  Needhamv.  Smith,  1704;  Vaughan 
v.  Worrall,  1817;  Selway  v.  Chappell, 
1841 ;  Swift  V.  Dean,  1810  (Am.) ; 
Greal.  Ev.  234—236.  See  Bousfieid 
v.  Mould.  1847. 

^  Ld.  Lovat's  case,  1746 ;  Ck)m.  v. 
Green,  1822  (Am.).  It  has,  how- 
ever, already  been  pointed  out  (ante, 
$  1373)  that  in  trialB  for  high  treason 
an  objection  under  the  Act  of  Anne 
must  be  taken  before  the  witness  is 
sworn.  Qy.  as  to  other  objectionB 
in  such  tnals  as  to  the  competency 
of  witness,  where,  perhaps,  the  old 
law  prevails. 

•  Turner  v,  Pearte,  1787 ;  Jack- 
son V,  Jackson,  182u  (Am.).    But 


see  Jacobs  v,  La^bom,  1843,  as 
reported  11  M.  &  W.  691.  In  Bar- 
bat  V.  Allen,  1852,  Parke,  B.,  referred 
to  the  Irish  case  of  Birch  v.  Somer- 
ville,  1852  (cited  ante,  §  1380),  in 
whidi  Ld.  Clarendon  was  examined 
without  bein^  sworn,  but  the  objec- 
tion not  having  been  insisted  on  at 
the  time,  the  court  refused  to  dis- 
turb the  verdict. 

•  Nilesv.  Brackett,  1819  (Am.). 
'  Wade  V.  Simeon,  1845. 

•  See  Jacobs  v,  Laybom,  1843. 

•  See  Butler  r.  Carver,  1818 ;  E.  v. 
Gisbum,  1812;  Lunniss  r.  Bow,  1839; 
Carlisle  i;.  Eady,  1824 ;  Quarterman 
V,  Cox,  1837 ;  Butchers*  Co.  v.  Jones, 
1794;  Botham  v.  Swingler,  1794; 
Brockbank  v.  Anderson,  1844. 
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AMERICAN   NOTES. 

Competency  of  Witnessee.  —  While  the  competency  of  witnesses, 
like  the  methods  of  procuring  their  attendance  or  written  evi- 
dence, is  usually  regulated  by  the  statutes  of  particular  juris- 
dictions, the  statutory  regulations  regarding  competency  have,  in 
general,  followed,  in  English  speaking  communities,  such  practically 
similar  lines  as  to  admit  of  convenient  classification. 

With  few  and  comparatively  unimportant  exceptions,  all  persons 
of  sufficient  intelligence  are  at  present  competent  as  witnesses. 
Such  exceptions  as  still  exist  are  established  by  obvious  consider- 
ations of  public  policy.  All  persons,  however,  are  not  regarded 
as  being  possessed  of  sufficient  intelligence. 

Mental  Derangement. — A  person  whose  understanding  is 
defective  by  reason  of  insanity,  idiocy,  lunacy,  or  other  permanent 
mental  derangement  is  incompetent  as  a  witness.  "  The  exclusion 
of  testimony  to  prove  that  a  witness  offered  on  the  part  of  the 
plaintiffs  was  non  compos,  by  reason  of  his  mental  derangement,  was 
erroneous.  If  it  could  have  been  shown  to  the  court  below  that 
the  witness  was  deranged,  or  had  not  the  ordinary  understanding, 
he  must  have  been  excluded  as  incompetent.  Idiots,  lunatics  and 
madmen  are  not  competent  witnesses,  and  this  must  be  shown  to  the 
court  by  proof,  like  any  other  charge  of  incompetency."  Living- 
ston V.  Kiersted,  10  Johns.  362  (1813).  ^ 

Insanity.  —  "  There  can  be  no  doubt  that  a  person  should  be  ex- 
cluded from  giving  evidence  who  is  insane  at  the  time  he  is  offered 
as  a  witness.  The  reason  of  this  rule  is,  that  the  mind  of  such  a 
person  is  not  in  a  fit  condition  to  be  properly  impressed  with  the 
nature  and  obligation  of  an  oath.  But  a  lunatic  or  monomaniac 
may  be  sworn,  and  may  testify,  if  at  the  time  he  can  apprehend 
and  appreciate  the  religious  sanction  of  the  obligation  he  is  required 
to  take."  Holcomb  v.  Holcomb,  28  Conn.  177  (1859)  ;  Lopez  v. 
State,  30  Tex.  App.  487  (1891). 

'*  Formerly  deaf  and  dumb  people  were  classed  with  idiots,  and 
were  incapable  of  crime  and  incompetent  as  witnesses ;  but  since 
the  facilities  for  educating  them,  the  rule  is  abrogated."  State  v, 
Edwards,  79  K  C.  648  (1878).  "Deaf  and  dumb  persons  were 
formerly  regarded  as  idiots,  and,  therefore,  incompetent  to  testify; 
but  the  modern  doctrine  is,  that  if  they  are  of  sufficient  under- 
standing, and  know  the  nature  of  an  oath,  they  may  give  evidence, 
either  by  signs,  or  through  an  interpreter,  or  in  writing.  A  deaf 
mute  may  be  permitted  to  express  himself  in  writing,  if  this  be 
the  mode  in  which  he  can  be  better  understood,  or  through  a  sworn 
interpreter,  by  whom  his  signs  can  be  interpreted.  Such  interpre- 
tation is  not  hearsay,  nor  is  it  excluded  by  the  fact  that  the  witness 
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can  write.  See  also,  5  Am.  &  Eng.  Enc.  Law,  121,  where  the  rule 
is  thus  stated :  '  Deaf  and  dumb  persons  may  be  witnesses  if  any 
person  can  be  found  who  can  interpret  their  signs  to  the  court  and 
jury  upon  oath,  or  if  they  can  write  and  read  writing,  so  that  the 
questions  and  answers  may  be  conveyed  in  writing.'  These  authors 
seem  to  be  well  sustained  by  the  cases  which  they  cite."  State  r. 
Weldon,  39  S.  C.  318  (1893). 

"Doubtless  a  court  has  the  inherent  power  to  elicit  testimony 
from  sufth  a  witness  by  whatsoever  means  necessary  to  the  end  to 
be  attained.  The  presumption  that  a  person  deaf  and  dumb  from 
birth  should  be  deemed  an  idiot,  does  not  seem  to  obtain  in  modern 
practice,  at  least  in  the  United  States ;  and  if  it  did,  the  circum- 
stances of  this  case  forbid  its  application.  Such  unfortunate  per- 
sons may  be  witnesses,  if  able  to  communicate  their  ideas  by  signs 
through  the  medium  of  an  interpreter,  or  by  writing,  if  they  write 
and  read  writing.  And  even  if  the  witness  can  write,  this  does 
not  prevent  his  testimony  from  being  communicated  by  signs  ; 
either  way  may  be  adopted."  State  v.  Howard,  118  Mo.  127,  143 
(1893). 

While  persons  insane  at  the  time  they  are  offered  as  witnesses 
must  be  rejected,  there  is  no  rule  of  law  which  excludes  the  evi- 
dence of  a  witness,  sane  at  the  time  of  trial,  as  to  matters  which  oc- 
curred during  a  previous  period  of  insanity.  "A  man  may  have 
many  delusions,  and  yet  be  capable  of  narrating  facts  truly;  and 
the  existence  of  such  delusions  on  his  part,  at  the  time  of  the  oc- 
currences which  he  is  called  upon  to  relate,  goes  to  his  credit,  and 
not  to  his  competency,  when  he  is  of  sound  mind  at  the  time  he  is 
called  upon  to  testify.  As  there  can  be  neither  perfect  sanity,  nor 
perfect  insanity,  so  no  witness,  not  incompetent  within  the  statute, 
is  to  be  absolutely  excluded  because  he  has  been  insane,  and  is 
called  upon  to  narrate  matters,  some  of  which  occurred  while  he  is 
alleged  to  have  been  unconscious."  Sarbach  v.  Jones,  20  Kans. 
497  (1878). 

And  even  where  the  witness  is  under  guardianship  as  insane  at 
the  time  of  testifying,  he  may  be  admitted  as  a  witness  if,  in  the 
opinion  of  the  presiding  justice,  his  evidence  on  the  points  which  it 
covers  would  be  valuable  for  the  purposes  of  the  trial.  **  This  is 
the  only  rational  and  just  rule  that  can  be  adopted.  Insanity  ex- 
ists in  various  degrees.  Modern  investigations  have  shown  that  it 
exists  much  more  extensively  than  was  formerly  supposed,  and 
that  persons  who  are  affected  to  such  an  extent  that  it  is  expedient 
to  place  them  in  insane  hospitals  or  under  guardianship  often  pos- 
sess sufficient  knowledge  of  the  nature  of  an  oath  and  of  events 
that  took  place  in  their  presence  to  make  them  useful  and  trust- 
worthy as  witnesses.  A  rigid  rule  that  would  exclude  the  testi- 
mony  of  all  such  persons  as  untrustworthy  witnesses  would  not 
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be  conformable  to  facts,  and  therefore  would  not  be  founded  in 
good  sense.  Xor  would  such  a  rule  promote  justice.  It  would 
leave  insane  persons  needlessly  unprotected  in  hospitals  and  else- 
where, and  would  deprive  the  public  and  individuals  of  their  testi- 
mony in  cases  where  it  might  be  important  and  valuable.''  Ken- 
dall V.  May,  10  All.  59  (1865). 

The  fact  that  the  witness  has  been  committed  to  an  asylum  as 
insane  (with  "  recurrent  mania '')  is  still  less  reason,  standing  alone, 
for  rejecting  the  evidence.  Clements  v,  McGinn^  33  Pac.  Rep. 
(Cal.)  920  (1893). 

Lunacy.  —  An  idiot  or  lunatic  is  excluded  only  when,  in  the 
opinion  of  the  presiding  judge,  he  is  so  far  under  the  influence  of 
his  deficiency  that  his  evidence  would  be  of  no  value  in  the  case. 
'<  It  will  be  seen  then,  that  a  witness  is  not  excluded  by  this  rule, 
merely  because  he  is  a  lunatic.  That  is  not  enough  per  se  to  exclude 
him;  but  he  must  at  the  time  of  his  examination  be  so  under  the 
influence  of  his  malady  as  to  be  deprived  of  that  ^  share  of  under- 
standing '  which  is  necessary  to  enable  him  to  retain  in  memory  the 
events  of  which  he  has  been  witness,  and  gives  him  a  knowledge  of 
right  and  wrong."  If  at  the  time  of  his  examination  he  has  this 
share  of  understanding,  he  is  competent.  That  is  the  test  of  com- 
petency, and  of  such  competency  the  court  is  the  judge  ;  whilst  the 
weight  of  testimony  —  the  credit  to  be  attached  to  it  —  is  left  to 
the  jury."     Coleman's  Case,  25  Gratt.  865,  875  (1874). 

"  The  question  then  before  this  court  is  not  whether  the  witness, 
Joseph  Mayo,  Jr.,  was  or  was  not  a  lunatic ;  whether  on  two  occa- 
sions, shortly  before  his  examination,  he  was  not  for  a  few  days 
decidedly  insane  ;  whether  a  few  days  after  his  examination  he  was 
not  in  the  same  condition ;  or  whether  at  the  time  of  the  motion  he 
was  not,  and  is  not  still,  a  lunatic ;  all  of  which  we  incline  to  believe 
has  been  established  by  the  proofs  and  admissions  of  counsel,  before 
this  court  in  argument.  This  we  say  however  is  not  the  question 
before  this  court ;  for,  as  was  said  by  Judge  Story,  speaking  for  all 
the  judges  of  the  United  States  Supreme  court  in  the  case  of  Evans  v, 
Hettick,  5  Wheat.  R.  470,  '  a  person  being  subject  to  fits  of  derange- 
ment is  no  objection  either  to  his  competency  or  credibility  if  he  is 
sane  at  the  time  of  his  giving  his  testimony.'  The  real  question 
before  us  is,  whether  on  Monday  and  Tuesday,  the  23d  and  24th  of 
March  1874,  when,  as  a  witness  in  this  cause,  he  was  subjected  to  a 
protracted  and  searching  examination  and  cross-examination,  with- 
out objection  to  his  competency  from  any  quarter,  Joseph  Mayo,  Jr., 
possessed  a  sufficient  share  of  understanding  to  appreciate  the 
nature  and  obligation  of  an  oath;  to  distinguish  between  right  and 
wrong ;  to  remember  events,  of  which  he  had  been  a  witness ;  and 
to  answer  intelligently  the  questions  propounded  to  him. 

^  If  he  then  possessed  that  degree  of  intelligence,  we  think  he  was 
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competent.  The  learned  judge  who  presided  at  the  trial,  and  whose 
peculiar  province  it  was  to  decide  that  question,  was  of  opinion  that 
he  did  possess  the  requisite  share  of  understanding ;  and  it  would 
require  very  cogent  and  conclusive  proof  to  the  contrary  to  induce 
this  court  to  interpose  under  such  circumstances."  Coleman's  case, 
25  Gratt.  865,  876  (1874). 

Where  a  witness  was  said  to  be  demented,  he  was,  nevertheless, 
admitted  after  an  examination  on  voir  dire  and  the  ruling  was  sus- 
tained. ^^  In  this  we  but  followed  the  tendencies  of  modern  judicial 
determination  —  namely,  not  to  exclude  a  witness  on  account  of 
mental  incapacity  to  testify,  if  he  have  sufficient  capacity  to  under- 
stand an  oath,  and  to  narrate  the  transaction  in  what  appears  to 
be  an  intelligent,  rational  manner."  Walker  v.  State,  97  Ala.  85 
(1892). 

Understanding  Defective  by  Reason  of  Youth.  —  "  It  was  at 
onetime  considered,  that  an  infant,  under  the  age  of  nine  years  could 
not  be  permitted  to  testify."  State  v,  Whittier,  21  Me.  341  (1842), 
citing  Kex  v.  Travers,  Stra.  700 ;  Com.  v.  Hutchinson,  10  Mass.  225 
(1813). 

"  And  that  between  the  ages  of  nine  and  fourteen  years  it  was 
within  the  discretion  of  the  Court  to  admit  or  not,  as  it  should  or 
should  not  be  satisfied  of  the  infant's  understanding  and  moral  sense. 
R.  r.  Bunnell,  East's  P.  C.  442."  State  v.  Whittier,  21  Me.  841 
(1842);  Blackwellv.  State,  11  Ind.  196  (1858);  State  r.  Edwards, 
79  N.  C.  648  (1878). 

In  Vermont  and  other  states  it  has  been  held  that  above  the  age 
of  fourteen  a  person  is  competent  to  testify ;  that  under  that  age  he 
is  subject  to  the  decision  of  the  court's  discretion.  Robinson  v, 
Dana,  16  Vt.  474  (1844);  State  v.  Michael,  37  W.  Va.  565  (1893). 
"  At  fourteen  years  of  age  a  witness  is  presumed  to  be  competent. 
Under  that  age,  no  such  presumption  arises.  Under  the  age  of  six, 
presumption  of  incompetency  would  arise,  and  at  the  age  of  five  the 
utmost  limit  would  be  ordinarily  reached  unless  extraordinary 
development  of  the  mental  and  religious  faculties  should  be  shown, 
to  take  the  case  out  of  the  ordinary  course  of  nature. 

Children  of  this  age  usually  have  not  sufficient  development  to 
understand  the  nature  and  effect  of  an  oath,  and  more  especially  if 
their  parents  have  been  neglectful  of  their  care  and  education  in 
religious  and  moral  truths.  They  may  have  some  knowledge  that 
it  is  wrong  to  tell  a  lie,  yet  this  may  be  so  slight  as  to  produce  no 
decided  or  lasting  impression  on  their  minds,  but  leave  them  in  a 
decidedly  chaotic  state,  in  which  they  may  easily  be  led  to  believe  that 
the  things  that  others  in  authority  over  them  instruct  them  to  say 
are  the  indistinct  thing  called  'truth,'  and  therefore  they  must 
repeat  just  what  they  are  told  to  say,  or  what  has  often  been 
repeated  in  their  presence.     Not  being  amenable  to  the  law  for 
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false  swearing,  and  having  no  knowledge  of  moral  responsibility, 
designing  and  wicked  people  may  easily  use  them  to  further 
intrigues  of  their  own,  without  fear  of  punishment  for  subornation 
of  perjury.  They  are  as  clay  in  the  potter^s  hand,  to  be  moulded, 
some  to  honor  and  some  to  dishonor.  Lacking  conscientiousness, 
they  repeat  with  phonographic  precision  the  things  that  have  been 
told  them  to  say,  be  they  true  or  false."  State  v.  Michael,  37  W. 
Va.  565  (1893);  People  v.  Linzey,  79  Hun,  23  (1894). 

The  general  rule,  however,  is  that  there  is  no  time  limit  of 
absolute  exclusion  because  of  youth. 

It  is  for  the  court  to  decide,  whether,  under  all  the  circumstances, 
the  child  is  of  sufficient  capacity  to  testify  with  advantage  to  the 
cause  of  justice.  "As  to  children,  there  is  no  precise  age  within 
which  they  are  absolutely  excluded,  on  the  presumption  that  they 
have  not  sufficient  understanding.  At  the  age  of  fourteen  all  per- 
sons are  presumed  to  have  common  discretion  and  understanding, 
until  the  contrary  appears ;  but  under  that  age  it  is  not  presumed ; 
hence,  inquiry  should  be  made  as  to  the  degree  of  understanding 
which  the  child,  offered  as  a  witness,  possesses  ;  and  if  he  appears 
to  have  sufficient  natural  intelligence,  and  to  have  been  so  instructed 
as  to  comprehend  the  nature  and  effect  of  an  oath,  he  should  be 
admitted  to  testify,  no  matter  what  his  age  may  be."  Flanagin  v. 
State,  25  Ark.  92(1867);  Vincent  v.  State,  3  Heisk.  (Tenn.)  120 
(1871)  ;  Wade  v.  State,  50  Ala.  164  (1873)  ;  People  v,  Linzey,  79  Hun, 
23  (1894);  Freeny  v.  Freeny,  80  Md.  406  (1895). 

"  It  was  finally  determined  in  Brazier's  Case,  East's  P.  C,  444, 
on  consultation  between  all  the  Judges,  that  a  child  of  any  age, 
capable  of  distinguishing  between  good  and  evil,  might  be  examined 
on  oath."  State  v.  Whittier,  21  Me.  341  (1842.)  "Intelligence, 
and  not  age,  must  govern  in  permittini^  persons  of  tender  years  to 
give  testimony."     Draper  v.  Draper,  68  111.  17  (1873). 

Thus  where  a  child,  in  a  criminal  case,  after  stating  his  age  as  13, 
was  refused  further  examination,  the  supreme  court  of  Arkansas 
held  that  error  had  been  committed.  Flanagin  v.  State,  25  Ark.  92 
(1867) ;  State  v.  Whittier,  21  Me.  341  (1842) ;  Partin  v.  State, 
(Tex.  Cr.  App.)  30  S.  W.  1067  (1895). 

So  of  a  child  between  thirteen  and  fourteen.  Vincent  v.  State,  3 
Heisk.  (Tenn.)  120  (1871);  Com.  v.  Lynes,  142  Mass.  577  (1886); 
McAraore  v.  Wiley,  49  111.  App.  615  (1893).  Or  aged  twelve.  Parker 
V.  State  (Tex.)  21  S.  W.  604  (1893.)  White  v.  Com.  (Ky.)  28  S. 
W.  340  (1894).  Or  of  the  age  of  ten.  Gardner  v.  Kellogg,  23 
Minn.  463  (1877)  ;   Davidson  v.  State,  39  Tex.  129  (1873). 

On  an  indictment  for  murder  the  evidence  of  a  child  nine  years 
and  eleven  months  old  was  admitted  against  the  objection  of  the 
prisoner.  Warner  v.  State,  25  Ark.  447  (1869).  So  of  a  child  nine 
years  of  age ;  the  victim  of  a  criminal  assault.    Carter  t;.  State,  63 
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Ala.  52  (1879) ;  Blackwell  v.  State,  11  Ind.  196  (1858)  ;  State  r. 
Douglas,  63  Kans.  669  (1894).  Or  in  a  civil  case,  Draper  v.  Draper, 
68  Dl.  17  (1873).  A  child  between  eight  and  nine  has  been  admitted 
as  a  witness.  Com.  u  Hutchinson,  10  Mass.  224  (1813).  So  a  child 
of  eight  has  been  deemed  competent.  Com.  v.  Carey,  2  Brews.  404 
(1868)  ;  Wade  v.  State,  50  Ala.  164  (1873).  One  of  seven.  John- 
son V,  State,  61  Ga.  36  (1878) ;  People  v.  Smith,  86  Hun,  485  (1895). 
And  one  six  and  a  half  years  of  age.  State  v.  Edwards,  79  N.  C.  648 
(1878)  ;  McGuire  v.  People,  44  Mich.  286  (1880). 

In  a  Canadian  case,  a  child  of  six  was  received  as  a  witness.  B. 
V.  B^rub^,  3  D^cis.  des  Tribuneaux,  212  (1852).  The  evidence  of  a 
child  of  five   was  received  in  State  v.  Juneau,  88  Wis.  180  (1894). 

MoBAL  Perception  Essential.  —  In  case  of  a  young  child,  it 
has  been  almost  universally  felt  by  the  courts  that  the  intellectual 
capacity  for  observation  and  statement  is  more  apt  to  be  well  devel- 
oped than  any  suitable  appreciation  of  the  nature,  consequences  and 
sanctity  of  the  oath  under  which,  as  a  witness,  the  child  is  to 
testify. 

"  The  admissibility  of  children  as  witnesses  depends,  not  merely 
upon  their  possessing  a  competent  degree  of  understanding,  but 
also,  in  part,  upon  their  having  received  such  a  degree  of  religious 
instruction  as  not  to  be  ignorant  of  the  nature  of  an  oath,  or  of  the 
consequences  of  falsehood."     Carter  v.  State,  63  Ala.  52  (1879). 

^'  It  is  now  said  to  be  the  established  rule,  as  well  in  criminal  as 
civil  cases,  that  children  of  any  age  may  be  examined  upon  oath,  if 
capable  of  distinguishing  between  good  and  evil,  and  possessing 
sufficient  knowledge  of  the  nature  and  consequences  of  an  oath." 
Wade  V.  State,  50  Ala.  164  (1873)  ;  R.  v.  B^rub^,  3  D^cis.  des  Tri- 
buneaux, 212  (1852).  The  moral  requirement  may  be  removed  by 
statute  and  intelligence  remain  the  sole  requirement.  State  v. 
Douglas,  53  Kans.  669  (1894)  ;  McAmore  v.  Wiley,  49  111.  App.  615 
(1893). 

On  the  contrary,  in  Kentucky,  it  has  been  held  that  the  intellec- 
tual test  is  the  only  one.  "  The  intelligence  of  the  witness  is  the 
true  test  of  competency,  and  that  must  be  determined  by  the  court, 
while  the  weight  to  be  given  to  the  evidence  is  for  the  jury.  A 
child  may  be  ignorant  of  God,  and  of  the  evil  of  lying,  and  of  the 
punishment  prescribed  therefor,  both  here  and  hereafter,  and  yet 
have  sufficient  intelligence  to  truthfully  narrate  facts  to  which  its 
attention  is  directed."     White  v.  Com.,*  28  S.  W.  (Ky.)  340  (1894). 

The  requisite  degree  of  clearness  as  to  the  spiritual  consequences  of 
perinry  is  not  one  easy  to  state  in  the  form  of  a  precise  rule. 

Where  a  colored  girl  between  thirteen  and  fourteen  stated  that 
"  if  she  swore  to  a  lie,  she  would  go  to  the  bad  world  "  it  was  held 
sufficient.  Vincent  r.  State,  3  Heisk.  (Tenn.)  120  (1871).  A  child 
of  eight  who  replied  ^If  I  do  not  tell  the  truth  I  will  go  to  the  big 
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fires  of  hell"  was  deemed  competent  even  though  she  did  not  know 
what  the  Bible  was ;  —  even  after  receiving  the  instructions  of  the 
court  crier.  Com.  v.  Carey  2  Brews.  (Pa.)  404  (1868) ;  State  v. 
Langford,  45  La.  Ann.  1177  (1893)  ;  McAmore  v.  Wiley,  49  111.  App. 
615  (1893).  So  of  a  child  of  nine  who  made  a  similar  reply.  Draper 
IT.  Draper,  68  111.  17  (1873).  And  in  Texas  one  of  that  age,  who 
testified  on  voir  dire  *'  that  she  would  go  to  jail  if  she  told  a  lie 
and  to  hell  when  she  died,"  was  judged  competent,  the  court  of 
criminal  appeal  agreeing  '*  with  the  trial  court  that  there  is  no 
better  test  as  to  apprehended  results  of  falsehood."  Comer  v.  State, 
20  S.  W.  (Tex.)  547  (1892).  Where  a  girl  of  the  same  age  was  able 
to  state  that  it  was  wrong  to  lie,  and  that  she  would  be  punished, 
but  did  not  know  how,  the  witness  was  deemed  competent.  Black- 
well  V.  State,  11  Ind.  196  (1858).  A  child  of  ten  who,  when  asked 
on  voir  dire  "  what  would  become  of  her  if  she  swore  to  a  lie,"  re- 
X3lied  that  "  she  did  not  know  what  God  or  the  laws  of  the  country 
would  do  to  her  if  she  swore  falsely,  but  that  she  would  tell  the 
truth,"  was  deemed  competent,  the  court  remarking  that  "Older  and 
wiser  persons  might  have  answered  these  questions  in  the  same 
manner  without  impeaching  their  intelligence."  Davidson  v.  State, 
39  Tex.  129  (1873).  So  of  a  child  who  said,  that  it  was  wrong  to 
lie;  that  if  he  lied  he  would  be  punished  by  law  but  did  not  know 
how.     Parker  v.  State,  21  S.  W.  (Tex.)  604  (1893). 

On  the  contrary,  in  Massachusetts,  where  a  girl  of  thirteen  testi- 
fied "  that  she  understood  that  the  oath  was  to  tell  the  truth,  and 
that  she  would  be  punished  if  she  did  not  tell  the  truth  after  taking 
it,  but  that  she  did  not  know  how  or  by  whom  she  would  be  pun- 
ished," the  judge,  with  the  assent  of  the  district  attorney,  post- 
poned the  further  examination  of  the  witness  for  the  purpose  of 
having  her  "  instructed  by  a  Christian  minister."  Com.  v.  Lynes, 
142  Mass.  577  (1886). 

Where  a  child  of  six  did  not  know  what  an  oath  was  but  knew 
what  it  was  to  tell  the  truth  and  that  those  who  do  not  tell  the 
truth  are  punished  in  hell  and  might  also  be  punished  in  this  world, 
she  was  adjudged  competent  even  if  the  fact  of  the  existence  of  a 
€rod  had  only  been  known  to  her  "  for  five  days."  R.  v,  B^rub^,  3 
D^cis.  des  Trib.  212  (1852). 

But  a  child  of  six  who  said  it  was  bad  to  tell  "  stories  "  that  "  the 
bad  man  gets  "  those  who  do  and  the  court  "  puts  them  in  jail "  was 
rejected  as  answers  which  "  reveal  no  religious  feelings  of  a  perma* 
nent  nature." 

"  Unless  we  throw  open  the  doors  to  any  child,  however  young, 
who  can  talk  and  answer  questions  of  simple  form,  and  leading, 
and  assume  that  every  child,  from  birth,  knows  the  sanctity  of  an 
oath,  we  must  draw  the  line  of  incompetency  somewhere,  and  that 
line,  as  indicated  by  the  wisdom  of  many  decisions  founded  upon 
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reason  and  justice,  is  that,  where  a  child  is  of  such  tender  years  and 
feeble  intelligence  as  to  have  no  conception  of  the  religious  or 
moral  significance  of  an  oath,  it  is  not  competent  to  testify."  State 
V.  Michael,  37  W.  Va.  666,  671  (1893). 

'<  It  appears  that  the  witness  was  about  ten  years  of  age,  and 
before  he  was  permitted  to  testify  was  examined  in  reference  to  his 
qualification,  and  stated  that  he  had  been  to  Sunday  school;  had 
been  taught  that  it  was  wrong  to  steal  or  to  tell  a  lie  ;  said  that  he 
knew  it  was  wrong  not  to  tell  the  truth,  and  knew  there  was  some 
punishment  to  be  administered  when  a  witness  swears  to  tell  the 
truth  and  does  not,  and  that  he  understood  that  to  tell  a  lie  under 
oath  was  wrong,  and  that  he  might  be  punished  for  it. 

We  think  that  the  trial  court,  in  the  exercise  of  the  discretion 
vested  in  it,  properly  permitted  the  witness  to  testify.  The  law 
fixes  no  precise  age  within  which  children  are  excluded  as  witnesses. 
Their  competency  depends  upon  their  intelligence,  judgment,  under- 
standing and  ability  to  comprehend  the  nature  and  effect  of  an  oath. 
If  a  witness  is  over  fourteen  years  of  age  the  law  presumes  him  to 
possess  the  requisite  discretion  and  understanding.  If  under  that 
age,  the  duty  devolves  upon  the  trial  court,  in  the  exercise  of  a 
sound  discretion,  to  determine  whether  the  witness  has  the  requisite 
capacity  and  intelligence,  and  this  discretion  will  not  be  interfered 
with  upon  appeal  except  upon  a  clear  showing  of  its  abuse."  People 
V.  Linzey,  79  Hun,  23  (1894). 

On  an  indictment  for  rape  upon  a  child  under  ten,  whom  both  the 
trial  and  appellate  courts  regarded  as  competent  from  her  reply  that 
she  would  go  to  hell  if  she  lied  and  "  did  bad  "  and  to  heaven  if  she 
"  swore  the  truth  and  did  right,"  the  defendant's  counsel  further 
insisted  that  the  witness  should  be  examined  touching  her  knowledge 
of  punishments  and  rewards  in  a  future  state  ;  the  defendant  insist- 
ing that  the  witness  was  incompetent  to  testify  unless  she  showed 
some  knowledge  of  the  nature  of  an  oath,  and  the  consequences  of 
a  false  oath.  The  court  stated  that  the  witness  knew  nothing  about 
a  future  state ;  that  that  was  a  question  of  theology,  with  which 
courts  have  nothing  to  do.  The  court  stated  further  that  the  court 
knew  nothing  about  a  future  state,  and  that  the  solicitor  and  attor- 
ney for  the  defendant  knew  nothing  about  a  future  state ;  neither 
did  anybody  else  know  anything  about  such  matters.  To  these 
remarks  by  the  court  the  defendant  duly  and  legally  excepted. 
Grimes  v.  State,  Ala.  17  So.  184  (1895). 

Child  May  be  Instructed.  —  Where  a  witness  of  tender  years 
does  not  satisfy  the  court  as  to  its  comprehension  of  the  nature  and 
sanctity  of  an  oath  such  witness  may  be  instructed  on  the  subject 
under  the  direction  of  the  court. 

"  If,  after  the  event  of  which  he  is  to  testify,  a  child,  previously 
ignorant,  is  by  instruction  made  to  understand  the  nature  of  the 
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obligation  to  speak  the  truth  which  is  imposed  by  an  oath,  he  is 
then  a  competent  witness.  And  it  has  been  held,  that  the  trial  of  a 
criminal  cause  may  be  postponed,  when  an  important  witness  for  the 
prosecution  is  a  child,  that  he  or  she  may  in  the  meantime  receive 
such  instruction."     Carter  v.  State,  63  Ala.  52  (1879). 

In  Com.  V.  Carey,  2  Brews.  (Pa.)  404  (1868),  "  The  court  directed 
the  crier  to  instruct  the  child  as  to  the  nature  of  an  oath." 

The  court  itself  may  instruct  the  witness.  McAmore  v.  Wiley, 
49  111.  App.  615  (1893). 

In  a  criminal  case  where  the  mother  of  a  witness  gave  the  latter 
religious  instruction  during  the  session  of  the  court  upon  an  intimar 
tion  by  the  presiding  judge  to  the  prosecuting  solicitor  that  he  did 
not  deem  the  previous  religious  training  sufficient,  the  supreme  court 
of  North  Carolina  say :  "  In  the  case  of  infants  where  there  was 
sufficient  capacity  to  understand  the  transaction  and  to  communicate 
it,  but  not  sufficient  moral  and  religious  impression  to  comprehend 
the  obligation  of  an  oath,  time  has  been  allowed  to  make  the  impres- 
sion and  to  cultivate  the  conscience.  1  Leach.  199,  430."  State  v, 
Edwards,  79  N.  C.  648  (1878). 

In  Com.  r.  Lynes,  142  Mass.  577  (1886)  the  witness,  a  girl  of 
thirteen,  having  stated  ignorance  of  the  nature  and  source  of  punish- 
ment in  case  of  false  swearing,  the  presiding  justice,  with  the  con- 
sent of  the  prosecuting  officer,  postponed  the  examination  of  the 
witness.  '^The  next  day  she  was  offered  again  as  a  witness,  and, 
upon  examination,  was  found  competent,  and  was  permitted  to 
testify,  against  the  objection  and  exception  of  the  defendant,  on  the 
ground  that  it  appeared,  as  it  did  in  her  examination,  that  she  had 
been  instructed  by  a  Christian  minister  since  the  last  adjournment 
of  the  court.  On  cross-examination,  she  testified  that  the  minister 
told  her  that  God  would  punish  her,  if,  after  taking  the  oath,  she 
testified  what  was  not  true,  and  that  she  did  not  know  that  before." 
After  a  careful  review  of  the  English  practice,  this  course  was 
approved,  on  exceptions,  the  court,  however,  apparently  assuming 
that  a  trial  court  will  exercise  such  a  power  only  in  case  of  impor- 
tant witnesses.  '^  It  is  left  discretionary  with  the  court,  wjien  a 
principal  witness  offered  is  not  yet  sufficiently  instructed  in  the 
nature  of  an  oath,  to  put  off  the  trial  that  this  may  be  done." 
Com.  V.  Lynes,  142  Mass.  577  (1886). 

Intoxication.  —  If  at  the  time  a  person  is  offered  as  a  witness, 
he  is  so  far  under  the  influence  of  spirituous  liquors  as  to  be,  in  the 
opinion  of  the  court,  incapable  of  understanding  the  obligation  of  an 
oath,  such  person  is  incompetent  as  a  witness.  ''  There  is  certainly 
no  error  in  the  court,  refusing  to  administer  an  oath  to  a  person, 
tendered  as  a  witness,  who  is  so  drunk  as  not  to  understand  its 
obligation,  and  to  postpone  swearing  him  until  he  may  become  sober 
enough  for  that  purpose."    State  v.  Underwood,  6  Ired.  96  (1845). 
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*'Peake  lays  down  this  general  proposition,  which  cannot  fail 
to  command  the  assent  of  all  mankind,  '  that  all  peisons  who  are 
examined  as  witnesses,  must  be  fully  possessed  of  their  under- 
standing, that  is,  such  an  understanding  as  enables  them  to  retain 
in  memory  the  events  of  which  they  have  been  witnesses,  and  gives 
them  a  knowledge  of  right  and  wrong ;  that,  therefore,  idiots  and 
lunatics,  while  under  the  influence  of  their  malady,  not  possessing  this 
share  of  understanding,  are  excluded.'  This  principle,  necessarily, 
excludes  persons  from  testifying,  who  are  besotted  with  intoxica- 
tion, at  the  time  they  are  offered  as  witnesses  ;  for  it  is  a  temporary 
derangement  of  the  mind ;  and  it  is  impossible  for  such  men  to 
have  such  a  memory  of  events,  of  which  they  may  have  had  a 
knowledge,  as  to  be  able  to  present  them,  fairly  and  faithfully,  to 
those  who  are  to  decide  upon  contested  facts."  Hartford  v.  Palmer, 
16  Johns.  143  (1819).  If  the  mental  condition  of  an  intoxicated 
witness  is  a  surprise  to  a  party  to  whom  his  evidence  is  material, 
the  trial  court  may,  in  its  discretion,  suspend  the  trial.  State  v. 
Underwood,  6  Ired.  Law,  96  (1845) ;  Gould  v.  Crawford,  2  Barr,  89 
(1845).  Or  even  grant  a  new  trial.  State  v.  Underwood,  6  Ired. 
Law,  96  (1845).  Or  the  court  may  permit  the  examination  to  pro- 
ceed, leaving  the  credibility  of  the  evidence  to  the  jury.  Gould  v. 
Crawford,  2  Barr,  89  (1845). 

If  a  proposed  witness  is  sufficiently  sober,  when  offered,  to 
appreciate  the  obligation  of  the  oath  which  he  is  about  to  take, 
his  habitual  drunkenness,  even  though  it  may  have  warranted  plac- 
ing him  under  guardianship,  does  not  render  him  incompetent. 
"To  render  the  witness  incompetent,  it  must  be  shown  that  at  the 
time  of  his  examination,  he  was  non  compos  mentis,  deranged  in 
mind,  from  some  cause,  the  effect  of  liquor,  or  any  other  cause. 
No  drunken  man  should  be  permitted  to  give  evidence.  But  this 
never  can  apply  to  drinking  men,  even  though  incapable  of  manag- 
ing their  estates.  Men  of  the  brightest  intellect  have  fallen  victims 
to  this  vice,  who,  when  the  effect  of  hard  drinking  has  subsided, 
possess  in  their  sober  moments,  their  understanding,  if  not  in  its 
full  vigor,  yet  sufficiently  unimpaired,  to  recollect,  and  to  state  the 
facts,  where  they  do  recollect,  with  clearness  and  intelligence.  It 
was  the  policy  of  the  law,  to  prevent  habitual  drunkards  from 
wasting  their  estates,  but  it  does  not  give  them  the  protection 
granted  to  lunatics,  as  to  exemption  from  punishment,  nor  deprive 
them  of  any  of  the  other  rights  of  citizens.  If  this  was  the  case, 
instead  of  operating  as  a  means  of  reformation,  it  would  dispose 
them  to  drink.  The  point  of  inquiry  at  the  moment  of  examina- 
tion is :  Is  the  witness  then  offered,  so  besotted  in  his  understanding, 
as  to  be  deprived  of  his  intelligence  ?  If  he  is  exclude  him ;  if  he 
be  a  hard  drinker,  an  habitual  drunkard,  yet,  if  at  that  time,  he  is 
sober,  and  possessed  of  a  sound  mind,  he  is  to  be  received.    At 
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the  time  this  witness  was  offered,  we  are  to  take  it  for  granted,  he 
was  in  that  state  of  mind."  Gebhart  v,  Shindle,  15  S.  &  E.  235 
(1824).  The  testimony  of  an  opium  eater,  while  unreliable,  is  com- 
petent, but  juries  should  be  cautioned  as  to  the  credence  to  be  given 
to  it.     State  v.  White,  10  Wash.  611  (1895). 

Even  where  the  witness  was  under  guardianship  as  an  insane 
person  at  the  time  of  the  happening  of  the  events  covered  by  his 
evidence,  the  credit  to  be  given  this  evidence  is  for  the  jury. 
"  While  it  is  true,  great  doubt  must  necessarily  attach  itself  to  the 
evidence  of  persons  who  having  recovered  from  a  state  of  insanity, 
seek  to  testify  to  facts  occurring  during  its  existence,  it  is  proper 
to  admit  the  testimony,  and  it  is  for  the  jury  to  judge  of  the  credit 
that  is  to  be  given  to  it."     Sarbach  v.  Jones,  20  Kans.  497  (1878). 

To  show  that  a  witness  was  in  the  habit  of  taking  laudanum  is 
incompetent  unless  the  evidence  goes  further  and  shows  that  the 
mind  of  the  witness  was  impaired  by  it  or  was  under  its  influence 
at  the  time  the  evidence  itself  was  given.  McDowell  v.  Preston, 
26  Ga.  528  (1858). 

Atheism.  —  While  the  common  law  did  not  adopt  the  biblical 
proposition  that  lack  of  belief  in  God  is  conclusive  evidence  of 
deficient  intellect  (Psalms,  xiv.  1),  it  still  recognized  such  resem- 
blance between  the  two,  as  lies  in  the  fact  that  each  tends,  though 
for  different  reasons,  to  lessen  the  obligation  of  an  oath.  "  The 
truth  is,  such  a  person  is  wanting  in  one  of  the  most  essential  qualifi- 
cations of  a  witness,  which  could  no  more  be  dispensed  with  or  sup- 
plied by  the  court,  or  by  substitution,  than  we  could  supply  sanity 
to  an  insane  witness,  or  maturity  to  an  infant.  So  long  as  the  law 
requires  that  a  witness  sliall  be  sworn,  it  is  impossible  that  an 
atheist  should  be  received  to  testify."  Arnold  v.  Arnold,  13  Vt. 
362  (1841).  <'It  would  indeed  seem  absurd,  to  administer  to  a 
witness  an  oath,  containing  a  solemn  appeal  for  the  truth  -  of  his 
testimony,  to  a  being  in  whose  existence  he  has  no  belief."  Thurs- 
ton V.  Whitney,  2  Gush.  104  (1848)  ;  People  v.  M'Garren,  17  Wend. 
460  (1837) ;  U.  S.  v.  Kennedy,  3  McLean,  175  (1843)  ;  Brock  t;, 
Milligan,  10  Ohio  121  (1840)  ;  Blair  v,  Seaver,  26  Pa.  St.  274 
(1856)  ;  Smith  v.  Coffin,  18  Me.  167  (1841)  ;  Norton  v.  Ladd,  4 
N.  H.  444  (1828);  Tuttle  v.  Gridley,  18  Johns.  98  (1820) ;  Curtiss  v. 
Strong,  4  Day  51  (1809)  ;  Wakefield  v.  Ross,  5  Mason,  16  (1827). 
"  He,  who  openly  and  deliberately  avows  that  he  has  no  belief  in 
the  existence  of  a  God,  furnishes  clear  and  satisfactory  evidence 
against  himself,  that  he  is  incapable  of  being  bound,  by  any  religious 
tie,  to  speak  the  truth,  and  is  unworthy  of  any  credit  in  a  court  of 
justice.^'    Norton  v.  Ladd,  4  N.  H.  444  (1828). 

If  the  witness  challenged  on  the  ground  of  lack  of  religious  be- 
lief be  himself  a  party  to  the  case,  the  rule  is  the  same.  Arnold  v. 
Arnold,  13  Vt.  362  (1841). 
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The  objection  must  be  taken  before  the  witness  is  sworn. 
People  V.  M'Garren,  17  Wend.  460  (1837). 

The  lack  of  belief  in  a  Supreme  Being  may  be  most  appropriately 
shown  by  declarations  of  the  proposed  witness  to  that  effect  made 
out  of  court.  Smith  v.  Coffin,  18  Me.  167  (1841).  Norton  v,  Ladd 
4  N.  H.  444  (1828);  Tuttle  t;.  Gridley,  18  Johns.  98  (1820); 
Curtis  V.  Strong,  4  Day,  51  (1809) ;  Wakefield  v.  Ross,  5  Mason, 
16  (1827) ;  Blair  v.  Seaver,  26  Pa.  St.  274  (1856) ;  Thurston  v. 
Whitney,  2  Cush.  104  (1848)  ;  Brock  v.  Milligan,  10  Ohio,  121  (1840). 
'^  But  the  evidence  of  such  declarations  should  be  received  cau- 
tiously. Remarks  and  avowals  of  belief  or  disbelief,  may  be 
made  in  the  heat  of  argument,  and  for  the  purpose  of  discussion, 
which  may  be  no  sure  indication  of  the  real  belief  or  disbelief  of  the 
party."    Thurston  v.  Whitney,  2  Cush.  104  (1848). 

But  witnesses  can  be  summoned  to  show  a  change  of  mind  on  the 
part  of  the  alleged  atheist  and  thereupon  he  "may  be  restored  to  his 
competency."  Tuttle  r.  Gridley,  1 8  Johns.  98  (1820) ;  Smith  v.  Coffin, 
18  Me.  157  (1841).  See  also  to  the  effect  that  a  witness  challenged 
for  atheism  could  himself  testify  on  voir  dire  to  a  change  of  opin- 
ion. Thurston  v.  Whitney,  2  Cush.  104  (1848) ;  Jackson  v.  Gridley, 
18  Johns.  98  (1820).  See  also  Ewing  v.  Bailey,  36  111.  App.  191 
(1889). 

Whether  an  atheist,  when  offered  as  a  witness,  had,  at  common 
law,  a  chance  to  testify  concerning  his  own  religious  belief  as  a 
witness  on  voir  dire  is  in  dispute. 

In  Maine  such  evidence  has  been  rejected.  Smith  v.  Coffin,  18 
Me.  157  (1841). 

In  Massachusetts  an  atheist  could  apparently  have  been  examined 
on  voir  dire  if  he  so  desired.  Thurston  v.  Whitney,  2  Cush.  104 
(1848)  ;  Jackson  v.  Gridley,  18  Johns.  98  (1820). 

But  a  witness  cannot  be  cross-examined  in  the  case  itself  as  to 
his  religious  belief.  "If  he  is  to  be  set  aside  for  want  of  such 
religious  belief,  the  fact  is  to  be  shown  by  other  witnesses,  and  by 
evidence  of  his  previously  expressed  opinions,  voluntarily  made 
known  to  others."    Com.  v.  Smith,  2  Gray,  516  (1854). 

It  is  settled  in  Massachusetts  that  a  witness  cannot  be  examined 
as  to  his  religious  belief ;  either  upon  the  voir  dire  or  upon  cross- 
examination.  Com.  V.  Smith,  2  Gray,  516  (1854)  ;  Com.  v.  Burke, 
16  Gray,  33  (1860). 

The  same  result  is  reached  by  statute  in  California.  People  v. 
Copsey,  71  Cal.  548  (1887). 

If  there  exist  a  belief  in  a  Supreme  Being  who  will  punish  false 
swearing,  the  witness  is  competent  though  he  believes  that  the 
punishment  is  inflicted  during  the  life  of  the  offender.  Easterday 
V,  Kilbom,  Wright,  345  (1833) ;  U.  S.  v.  Kennedy,  3  McLean,  175 
(1843);  Hunscom  v.  Hunscom,  15  Mass.  184  (1818);  Brock  v.  Milli- 
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gan,  10  Ohio  121  (1840)  ;  Blair  v.  Seaver,  26  Pa.  St.  274  (1856) ; 
Blocker  v.  Bamess,  2  Ala.  354  (1841)  ;  State  v.  Belton,  24  S.  C. 
185  (1885) ;  Ewing  v.  Bailey,  36  111.  App.  191  (1889). 

It  follows  that  Christians  of  the  sect  known  as  "  Uniyersalists  " 
even  at  common  law^  were  competent  witnesses.  The  test  of 
competency  laid  down  by  Walworth  J.  in  People  v.  Matteson,  2 
Cowen,  433  (1823)  is  as  follows:  If  the  witness  "believes  that  he 
will  be  punished  by  his  (rod  even  in  this  world,  if  he  swears 
falsely,  there  is  a  binding  tie  upon  the  conscience  of  the  witness 
and  he  must  be  sworn ;  and  the  strength  or  weakness  of  that  tie  is 
only  proper  to  be  taken  into  consideration  in  deciding  upon  the 
degree  of  credit  which  is  to  be  given  to  his  testimony.  It  is  a 
question  as  to  his  credibility  and  not  as  to  his  competency." 
Butts  V.  Smartwood,  2  Cowen,  431  (1823).  "A  belief  in  a  future 
state  of  reward  and  punishment  is  not  essential  to  the  competency 
of  a  witness,  nor  is  it  cause  of  exclusion  that  one  does  not  believe 
in  the  inspired  character  of  the  Bible.  The  test  of  competency  is, 
whether  the  witness  believes  in  the  existence  of  a  God,  who  will 
punish  him  if  he  swears  falsely."  Blair  v.  Seaver,  26  Pa.  St.  274 
(1856). 

Apparently  at  common  law  pantheism,  implying  belief  in  a 
Supreme  Being,  was  not  a  ground  of  disqualification.  In  an  Ohio 
case  ''it  was  shewn  by  third  persons,  that  the  witness'  creed,  so  far 
as  collectable  from  his  conversations,  was  as  follows :  he  said,  he 
did  not  believe  in  the  existence  of  a  God ;  but  added,  that  he  saw 
God  in  trees,  bushes,  herbage,  and  everything  he  saw ;  that  a  man 
would  be  punished  for  falsehood  by  his  conscience,  and  in  this  life 
only  ;  that  a  man  is  bound  to  speak  true  at  all  times,  and  an  oath 
imposes  no  additional  obligation.  The  Court  held  that  it  was 
unnecessary  to  inquire,  whether  in  Ohio,  the  same  rule  should 
prevail  as  in  England,  for  if  it  should,  the  witness  was  competent. 
Wright  J.  said,  '  The  Court  thought  his  declarations  equivalent  to 
an  avowal  of  belief  in  the  existence  of  a  God.  He  sees  him  in 
all  created  nature.'  Easterday  v.  Kilborn,  Wright,  345-6."  Smith 
v.  Coffin,  18  Me.  157,  163  (1841). 

It  must  not  be  inferred  that  it  is  necessary  that  a  witness  should 
be  a  Christian.  It  is  sufficient  if  he  believes  in  a  supreme  being, 
whatever  his  name  or  attributes,  who  will  punish  false  testimony 
under  oath. 

<'  It  is  obvious  that  a  sincere  deist,  a  Mahometan,  or  a  pagan  of 
any  name,  if  he  believe  in  the  existence  of  God,  as  above  defined 
('  as  a  Supreme  moral  Governor  of  the  Universe,  who  was  personal  in 
his  existence  and  retributive  in  his  government '),  may  feel  the  sanc- 
tion of  an  oath  as  binding  upon  his  conscience,  as  the  most  devout 
Christian.  And  all  that  is  now  required  is,  that  the  oath  should 
bind  the  conscience  of  the  witness."    Arnold  v.  Arnold,  13  Vt.  362 
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(1841).  In  a  case  in  court  of  Queen's  Bench  in  Upper  Canada  the 
witness,  who  was  an  Indian  of  the  Pottawattomie  nation,  a  pagan, 
^<  believed  in  a  Supreme  Being,  who  created  all  things,  and  in  a 
future  state  of  rewards  or  punishments,  a  life  after  this  in  which 
those  who  have  died  here  will  be  more  or  less  happy,  according  to 
their  conduct  on  earth. 

He  evinced  a  strong  sense  of  the  obligation  to  speak  truth, 
and  in  taking  the  oath,  which  was  explained  to  him,  he  invoked  in 
the  usual  terms  the  Supreme  Being  so  to  aid  him  as  he  should  speak 
the  truth."  The  witness  was  held  competent.  R.  v.  Pah-Mah- 
Gay,  20  Q.  B.  U.  C,  195  (1860). 

"  A  Jew  is  competent  at  common  law."  Donkle  v.  Kohn,  44  Gra. 
266  (1871). 

Where  a  witness  is  admitted  to  testify,  lack  of  religious  belief 
can  be  shown  to  affect  his  credibility.  People  v.  M'Garren,  17 
Wend.  460  (1837). 

The  lack  of  belief  in  a  future  state  on  the  part  of  a  witness  can 
be  shown  to  impeach  the  weight  of  his  evidence.  U.  S.  v,  Kennedy, 
3  McLean,  176  (1843)  ;  Hunscom  v.  Hunscom,  15  Mass.  184  (1818). 
And  such  is  a  frequent  statutory  provision.  Donkle  v,  Kohn,  44  Ga. 
266  (1871)  ;  Bush  v.  Com.,  80  Ky.  244  (1882). 

In  a  majority  of  the  states  the  rule  excluding  atheists  from 
testifying  has  been  held  not  to  be  in  conflict  with  constitutional 
provisions  preventing  the  restriction  of  civil  rights  on  account  of 
religious  belief. 

The  contrary  position  has  apparently  been  taken  in  Kentucky, 
where,  however,  the  court  seem  to  feel  that  as  the  legislature  had 
forbidden  the  exclusion  in  civil  cases,  a  reasonable  ground  existed 
for  extending  the  same  rule  to  criminal  cases.  Bush  t;.  Com.,  80 
Ky.  244  (1882).  To  the  same  effect  see  Ewing  v.  Bailey,  36  111. 
App.  191  (1889). 

It  is  lack  of  affirmative  belief  in  a  God  rather  than  an  affirma- 
tive disbelief  in  the  existence  of  a  supreme  being  which  is  a  dis- 
qualification. Mere  ignorance  on  the  subject  is  sufficient  to  exclude 
a  witness.  Thus  "a  boy  of  twelve  years  who  could  repeat  the  Lord's 
prayer,  and  had  heard  that  the  bad  man  caught  those  who  lied, 
cursed,  &c.,  but  had  never  heard  of  a  God,  or  the  devil,  or  of 
heaven  or  hell,  or  of  the  Bible,  and  had  never  heard,  and  had  no 
idea,  what  became  of  the  good  or  of  the  bad  after  death,  is  not  a 
competent  witness."     State  v.  Belton,  24  S.  C.  185  (1885). 

Policy  of  Law.  —  The  few  survivals  of  once  numerous  exclu- 
sions of  intelligent  witnesses  rest,  as  a  rule,  as  has  been  previously 
stated,  upon  such  grounds  of  public  policy  as  promptly  commend 
them  to  endorsement. 

Judges  iNCOMPBTEin'  as  Witnesses.  —  An  instance  of  an  exclu- 
sion from  public  policy  is  found  where  a  judge  proposed  as  a  wit- 
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ness  is  a  necessary  member  of  the  court  before  wbicb  a  trial  is  held. 
In  such  cases  to  allow  him  to  testify  as  a  witness  in  the  case  would 
'^  lead  to  unseemly  and  embarrassing  results  to  the  hindering  of  jus- 
tice and  to  the  scandal  of  the  courts."  People  v.  Dohring,  59  N.  Y. 
374  (1874).  "  If  a  judge  is  put  upon  the  stand  as  a  witness,  he  has 
all  the  rights  of  a  witness,  and  he  is  subject  to  all  the  duties  and 
liabilities  of  a  witness.  It  may  chance,  that  he  may  for  reasons 
sufficient  for  himself,  but  not  sufficient  for  another  of  equal  author- 
ity in  the  court,  decline  to  answer  a  question  put  to  him,  or  in  some 
other  way  bring  himself  in  conflict  with  the  court.  Who  shall  de- 
cide ^hat  course  shall  be  taken  with  him  ?  Shall  he  return  to  the 
bench  and  take  part  in  disposing  of  the  interlocutory  question  thus 
arising,  and  upon  the  decision  being  made,  go  back  to  the  stand, 
or  go  into  custody  for  contempt?  The  first  would  be  unseemly, 
if  not  unlawful,  for  it  would  be  passing  judicially  upon  his  own 
case.  The  last  would  disorganize  the  court  and  suspend  its  pro- 
ceedings."    People  V.  Dohring,  59  N.  Y.  374,  379  (1874). 

To  the  same  effect  is  People  v.  Miller,  2  Parker,  C.  R.  197  (1854), 
where  a  party  claimed  the  right  to  put  upon  the  stand,  as  a  witness, 
the  county  judge  who  was  a  necessary  member  of  the  court  before 
whom  the  trial  was  being  held.  An  objection  to  the  witness  being 
sustained  by  the  court,  the  ruling  was  held  proper,  upon  exceptions. 
"  We  think  this  decision  was  correct.  The  court  could  not  be  held 
without  the  county  judge,  and  it  would  have  broken  up  the  court  for 
the  time  being  for  him  to  take  his  stand  as  a  witness.  He  could  not 
act  in  the  double  capacity  at  one  and  the  same  time  of  judge  and 
witness.  To  make  this  apparent,  it  is  only  necessary  to  suppose  a 
claim  of  privilege  by  the  witness  in  regard  to  answering  a  question 
put  to  him,  or  his  refusal  to  answer  a  question  which  his  associates 
of  the  court  decide  he  is  bound  to  answer,  with  a  motion  for  his 
commitment,  as  being  in  contempt,  until  he  should  answer,  or  of  evi- 
dence introduced  to  contradict  or  impeach  him.  Such  things  are 
possible  in  the  nature  of  the  case."  People  v.  Miller,  2  Parker,  C. 
R.  197  (1854). 

So  where  a  judge  is  a  member  of  the  court  before  whom  a  trial  is 
being  held,  he  is  incompetent  as  a  witness  if  his  abandoning  the 
bench  leaves  the  court  without  a  legally  sufficient  number  of  judges. 
People  V.  Dohring,  59  N.  Y.  374  (1874). 

The  situation  is  of  course  merely  intensified  where  the  judge 
whose  evidence  is  requested  is  the  sole  judge  before  whom  the  case 
is  heard.  A  judge  is  therefore  incompetent  to  testify  in  a  matter 
being  heard  before  himself  alone.  Morss  v,  Morss,  11  Barb.  510 
(1851)  ;  Rogers  v.  State,  60  Ark.  76  (1894).  For  example,  where 
the  evidence  submitted  to  a  probate  judge  was  in  the  form  of  ex  parte 
affidavits,  the  judge  cannot  receive  his  own  affidavit  among  the 
number  though  executed  before  a  competent  officer.     "  Though,  in 
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this  case,  the  affidavit  of  the  presiding  judge  was  taken  before  an 
officer  having  authority  to  take  and  certify  affidavits,  and  he  was 
not  under  the  necessity,  as  judge,  of  administering  to  himself  an 
oath  as  a  witness,  there  remained  duties  he  was  bound  to  discharge, 
and  which  he  alone  could  discharge,  inconsistent  with  the  relation 
of  an  affiant,  or  witness.  If  his  competency  as  a  witness  was 
assailed,  that  question  he  must  as  judge  have  decided.  If  his  credi- 
bility was  impeached,  as  judge  he  must  have  decided  whether  his 
credit  was  impaired,  or  destroyed,  or  sustained.  His  own  testi- 
mony, he  must  have  compared  with  that  of  the  other  witnesses ;  and 
such  a  comparison,  it  is  not  to  be  supposed,  could  have  been  made 
impartially.  We  are  of  opinion,  the  judge  properly  ruled  that  his 
affidavit  was  inadmissible.''  Dabney  v.  Mitchell,  66  Ala.  495, 503 
(1880). 

The  sole  presiding  magistrate  in  a  justice's  court  cannot  testify  as 
a  witness  before  a  jury  trying  a  case  on  appeal  in  the  court  over 
which  he  presides.  The  law  makes  no  provision  for  administering 
an  oath  to  him  as  a  witness ;  he  cannot  be  sworn  before  himself. 
Baker  v.  Thompson,  89  Ga.  486  (1892). 

In  an  early  Louisiana  case,  both  parties  prayed  the  judge  before 
whom  the  trial  was  being  held  to  testify  as  a  witness  in  the  case. 
The  judge,  being  of  opinion  that  he  could  not  do  so,  declined.  Held, 
on  exceptions,  that  the  refusal  was  proper.  "  If  the  judge,  when 
he  tries  the  facts,  must  weigh  the  evidence,  he  must  do  so  impar- 
tially. This  perhaps  he  cannot  be  easily  supposed  to  do,  when  he 
is  to  weigh  his  testimony  against  that  of  another.  When,  however, 
not  he,  but  a  jury,  is  to  try  an  issue  of  facts,  it  would  seem  the 
reason  in  some  degree  fails.  Yet  cogent  ones  present  themselves  ; 
in  a  court  composed  of  one  judge  only,  who  is  to  administer  the 
oath  ?  It  cannot  be  done  by  any  but  a  member  of  the  court,  and  he 
is  the  only  one.  He  is  to  determine  on  his  competency  —  to  deter- 
mine on  the  absence  of  evidence,  if  a  nonsuit  be  prayed."  Boss  t;. 
Buhler,  2  Mart.  N.  S.  312  (1824). 

When  a  member  of  the  court  is  needed  as  a  judge,  he  cannot  be 
called  from  the  bench  as  a  witness  '^  but  when  his  action  as  a  judge 
is  not  required,  because  there  is  a  sufficient  court  without  him,  he 
may  become  a  witness,  though  it  is  then  decent  that  he  do  not  re- 
turn to  the  bench."     People  v.  Dohring,  59  N.  Y.  374  (1874). 

The  reasons  which  exclude  the  judge  before  whom  a  trial  is 
going  on  from  giving  evidence  before  himself  obviously  do  not 
apply  to  the  case  where  the  trial  judge  is  offered  as  a  witness  in  a 
court  over  which  he  is  not  presiding.  So  on  an  action  in  the  cir- 
cuit court  for  malicious  prosecution  before  a  justice  of  the  peace 
for  perjury  alleged  to  have  been  committed  in  an  action  of  tres- 
pass before  another  justice  of  the  peace,  the  plaintiff  is  entitled  to 
require  the  justice  of  the  peace  who  tried  the  trespass  case,  to  pro- 
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duce  his  iDemorandaof  the  eyidence  given  before  himself.  Spalding 
V.  Lowe,  m  Mich.  366  (1886). 

To  the  suggestion  that  a  pai'ty  may  be  deprived  of  valuable  evi- 
dence if  the  trial  judge  be  not  permitted  to  testify,  the  answer  has 
been  made  that  the  facts  might  be  considered  good  ground  for  a 
continuance  until  another  judge  could  hear  the  case.  People  v. 
Miller,  2  Parker,  C.  R.  197  (1854). 

Attorney  Taking  the  Stand. — Though  much  of  the  embar- 
rassment caused  by  permitting  a  judge  to  leave  the  bench  for  the 
purpose  of  testifying  in  the  case  arises  when  a  member  of  the 
court,  actively  engaged  as  an  attorney  in  trying  a  cause,  takes  the 
stand  as  a  witness  in  that  cause,  there  is  no  rule  of  law  which  pre- 
vents such  a  course.  Potter  v.  Inhabitants  of  Ware,  1  Gush.  519 
(1848)  ;  Morgan  v.  Roberts,  38  111.  66,  85  (1865)  ;  State  w.  Cook,  23 
La.  Ann.  347  (1871)  ;  State  v.  Woodside,  9  Ired.  Law,  496  (1849) ; 
Morrow  «r.  Parkman,  14  Ala.  769  (1848)  ;  Succession  of  Grant,  14 
La.  Ann.  795  (1859)  ;  Carrington  v.  Holabird,  17  Conn.  530  (1846)  ; 
Bank  of  North  America  v.  McElroy,  2  Pugsley,  462  (1875)  ;  Davis 
V.  Canada  Farmers  Mut.  Ins.  Co.,  39  Q.  B.  U.  C.  452,  477  (1876). 
Even  if  the  attorney  drew  the  writ,  opened  the  case  and  tried  it. 
Potter  ».  Inhabitants  of  Ware,  1  Cush.  519  (1848)  ;  Follansbee  v. 
Walker,  72  Pa.  St.  228  (1872) ;  Morgan  v.  Roberts,  38  111.  ^,  86 
(1865). 

In  Alabama  an  attorney  was  excluded  where  his  fee  was  contin- 
gent upon  his  success.  This,  however,  on  the  ground  of  interest. 
Quarles  v.  Waldron,  20  Ala.  217  (1852). 

In  Texas,  the  court  of  criminal  appeals  say :  "The  ground  upon 
which  the  court  excluded  the  offered  testimony  was  certainly  erro- 
neous, to  wit,  that  the  witness  was  the  counsel  in  both  trials,  and  it 
was  bad  practice  for  a  counsel  in  a  case  to  testify  therein.  However 
correct  as  a  moral  proposition,  it  is  not  a  legal  objection."  Mealer 
V.  State,  32  Tex.  Cr.  R.  102  (1893). 

Judicial  Criticism.  —  It  could  scarcely  have  been  expected  that 
a  proceeding  so  anomalous  and  so  fraught  with  danger  to  the  ad- 
ministration of  justice  and  the  proper  standing  of  a  learned  profes- 
sion should  escape  the  severe  animadversion  of  the  courts. 

"  It  is  a  highly  indecent  practice  for  an  attorney  to  cross-examine 
witnesses,  address  the  jury,  and  give  evidence  himself  to  contradict 
the  witness."     Frear  v.  Drinker,  8  Pa.  St.  620  (1848). 

"  However  indecent  it  may  be  in  practice  for  an  attorney  retained 
in  a  case  and  managing  it,  to  be  a  witness  also,  we  cannot  say  he  is 
incompetent,  and  must  leave  him  to  his  own  convictions  of  what  is 
right  and  proper  under  such  circumstances."  Morgan  v.  Roberts, 
38  111.  65,  86  (1865).  ''It  is  the  privilege  of  the  party  to  offer  the 
counsel  as  a  witness ;  but  that  it  is  an  indecent  proceeding  and  should 
be  discouraged,  no  one  can  deny. 
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"  I  have  always  discountenanced  the  practice,  and  think  the  cir- 
cumstances must  be  very  exceptional  to  warrant  counsel  in  offering 
their  evidence."  Kitchie  C.  J.  in  Bank  of  British  North  America  v. 
McElroy,  2  Pugsley  (New  Bruns.)  462  (1875)  — cited  with  approval 
in  Davis  v.  Canada  Farmers  Mut  Ins.  Co.  39  Q.  B.  U.  C.  462,  477 
(1876). 

<'  It  is  a  practice  not  to  be  encouraged  and  in  most  cases  has,  we 
believe,  been  accompanied  by  a  surrender,  on  the  part  of  the  attor- 
ney of  his  brief  in  the  case."  State  v.  Woodside,  9  Ired.  Law,  496 
(1849). 

A  fair  statement  of  the  opposing  consideration  is  probably  that 
made  by  the  court  in  the  supreme  judicial  court  of  Massachusetts  iu 
Potter  V.  Inhabitants  of  Ware,  1  Cush.  619  (1848).  "  In  most  cases, 
counsel  cannot  testify  for  their  clients  without  subjecting  themselves 
to  just  reprehension.  But  there  may  be  cases  in  which  they  can  do 
it,  not  only  without  dishonor,  but  in  which  it  is  their  duty  to  do  it. 
Such  cases,  however,  are  rare ;  and  whenever  they  occur,  they  neces- 
sarily cause  great  pain  to  counsel  of  the  right  spirit." 

An  attorney  is  a  competent  witness  against  his  client  as  to  all 
matters  not  privileged.     State  v,  Hedgepeth,  126  Mo.  14  (1894). 

The  opportunity  for  attacking  the  credit  of  evidence  given  by  an 
attorney  is  obvious.    Succession  of  Grant,  14  La.  Ann.  796  (1859). 

Husband  and  Wife.  —  At  common  law  the  relation  of  husband 
and  wife  rendered  each  incompetent  to  testify  for  or  against  the 
other.  Rose  v.  Brown,  11  W.  Va.  122  (1877) ;  Kusch  v.  Kusch, 
143  111.  353  (1892)  ;  Taulraan  v.  State,  37  Ind.  353  (1871)  ;  John- 
son V.  Watson,  157  Pa.  St.  454  (1893)  ;  Skinner  v.  Skinner,  38  Neb. 
766  (1894)  ;  Barclay  v.  Waring,  5S  Ga.  86  (1877) ;  Haerle  v. 
Kreihn,  65  Mo.  202  (1877).  "  In  the  case  before  us,  the  objection 
to  the  admissibility  of  the  wife  does  not  rest  solely  upon  her  in- 
terest as  a  party  to  the  proceedings.  Its  foundation  is  in  the  public 
good.  It  strikes  deeper  than  mere  questions  of  interest,  and  is 
based  upon  reasons  of  public  policy.  The  rule  of  the  common  law 
is,  that  '  husband  and  wife  cannot  be  witnesses  for  each  other,  be- 
cause their  interests  are  identical,  nor  against  each  other,  on  grounds 
of  public  policy,  for  fear  of  creating  distrust  and  sowing  dissensions 
between  them  and  occasioning  perjury.'  2  Starkie's  Ev.,  (4th  Amer. 
ed.,)  part  4,  p.  706."  Dwelly  v.  Dvvelly,  46  Me.  377  (1869).  The 
wife  could  not  even  testify  in  the  husband's  favor.  Seargent  v. 
Seward,  31  Vt.  609  (1859) ;  Haller  v.  Clark,  21  D.  C.  128  (1892) ; 
Wollf  r.  Van  Housen,  65  111.  App.  295  (1894)  ;  Woolverton  v.  Sum- 
ner,  63  111.  App.  115  (1893).  The  rule  is  the  same  where  the  hus- 
band sues  as  administrator.  Sun  Accident  Association  v.  King, 
63  111.  App.  182  (1893).  Or  as  executor.  Bradley  v.  Kent,  7  Houst. 
372  (1886).  So  where  the  wife  was  interested,  the  husband  was 
excluded,  '^  not  on  the  score  of  his  interest,  for  he  may  preclude 
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himself  from  any  by  a  release,  or  may  have  done  so  by  a  settlement 
to  her  separate  use,  but  entirely  on  the  ground  of  public  policy. 
It  is  necessary  to  preserve  family  peace  and  maintain  that  full 
confidence  which  ought  to  subsist  between  husband  and  wife." 
Pringle  v.  Pringle,  59  Pa.  St.  281,  288  (1868).  Such  disability  may 
be  removed  by  statute.  Jones  v.  R.  R.,  47  La.  Ann.  383  (1895). 
But  where  a  husband,  though  joined  as  a  party  defendant  with  his 
wife,  has  no  real  interest  in  the  litigation,  he  can  testify  as  a 
-witness  in  support  of  his  wife's  title.  Evans  v.  Evans,  155  Pa.  St. 
572  (1893) ;  Breton  v,  H.  B.  Claflin  Co.,  45  La.  Ann.  117  (1893). 
The  rule  is  the  same  when  the  positions  of  the  husband  and  wife 
are  reversed.     Ratliff  v.  Vandikes,  89  Va.  307  (1892). 

Where  a  husband  feels  a  strong  bias  of  feeling  in  a  lawsuit  but 
has  no  legal  interest  therein,  these  facts  affect  the  credibility  rather 
than  the  competency  of  the  wife  as  a  witness.  Gunning  Co.  v, 
Cusack,  50  111.  App.  290  (1893). 

Where  husband  and  wife  are  joined  in  a  suit  regarding  the 
property  of  the  wife  and  the  husband  has  only  a  nominal  interest, 
the  wife  is  a  competent  witness  on  her  own  behalf.  Buckingham  v. 
Roar,  45  Neb.  244  (1895). 

Or  on  behalf  of  her  daughter  for  whom  the  husband  appears  as 
next  friend.  St  Louis  &c.  R.  R.  v.  Rexroad,  (Ark.)  26  S.  W.  1037 
(1894). 

**  This  rule  is  said  to  be  so  important  that  the  law  will  not  allow 
it  to  be  violated,  even  by  agreement ;  and  the  wife  cannot  be  ex- 
amined against  the  husband,  although  he  consent."  Dwelly  v, 
Dwelly,  46  Me.  377  (1859). 

Where  a  wife  is  incompetent  to  testify  for  her  husband,  she  is 
equally  incompetent  to  testify  for  the  defendants  in  a  suit  brought 
against  a  firm  of  which  her  husband  is  a  member.  McEwen  v. 
Shannon,  64  Vt.  583  (1892).  Or  in  his  favor  when  indicted  jointly 
with  others.  Holley  v.  State,  (Ala.)  17  So.  102  (1895).  In  crimi- 
nal cases,  in  Florida,  a  wife  is  competent  to  testify  for  or  against 
her  husband.  Walker  v.  State,  34  Fla.  167  (1894).  A  wife  cannot 
prove  a  claim  against  her  deceased  husband's  estate.  Swann  v. 
Housman,  90  Va.  816  (1894).  But  may  prove  a  claim  against  his 
estate  in  insolvency.     Purdy  v.  Purdy,  (Vt.)  30  Atl.  695  (1894). 

In  criminal  proceedings  for  personal  violence  by  husband  or  wife 
against  the  other  the  injured  party  is  a  necessary  witness.  People  v. 
Pitzpatrick,  5  Parker  C.  R.  26  (1857).  So  of  threatened  and  at- 
tempted violence.     State  v,  Pennington,  124  Mo.  388  (1894). 

The  husband's  adultery  is  not  an  offence  against  the  wife  within 
the  meaning  of  this  rule.  McLean  v.  State,  32  Tex.  Cr.  Rep.  521 
(1894).  Even  though  the  adultery  goes  as  far  as  bigamy.  People 
V.  Quanstrom,  93  Mich.  264  (1892). 

Neither  is  an  indecent  assault  upon  a  minor  daughter  an  offence 
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against  the  wife  within  the  rule.     People  v.  Westbrook,  94  Mich. 
629  (1893). 

The  contrary  has  been  held  of  incest  State  v.  Chambers,  87  la. 
1  (1893). 

A  wife's  dying  declarations  are  admissible  against  the  prisoner 
though  the  declarant's  husband  was  an  accomplice  in  the  homicide. 
State  V.  Pearce,  56  Minn.  226  (1894). 

So  on  a  complaint  for  an  assault  by  a  husband  on  his  wife,  she  ia 
a  competent  witness  in  his  favor.  Com.  v.  Murphy,  4  All.  491 
(1862)  ;  State  v.  Neill,  6  Ala.  685  (1844) ;  People  v.  Fitzpatrick,  5 
Parker  C.  R.  26  (1857). 

But  the  husband  of  an  alleged  adulteress  is  not  competent  to 
testify  against  the  alleged  paramour.  Howard  v.  State,  94  Ga.  587 
(1894). 

At  common  law,  a  husband,  even  after  divorce,  was  not  competent 
to  testify  against  his  wife  on  an  indictment  for  her  adultery.  State 
v.  Jolly,  3  Dev.  &  B.  (N.  C.)  110  (1838). 

The  rule  may  be  changed  by  the  equity  of  a  statute.  State  v, 
Vollander,  67  Minn.  225  (1894). 

Or  to  testify  against  her  on  an  action  for  erim.  can.  Hanselman 
V.  Dovel,  102  Mich.  506  (1894). 

So  of  a  wife ;  —  either  in  an  indictment  against  her  former  hus- 
band, State  V.  Phelps,  2  Tyler  (Vt.)  374  (1803),  or  in  a  civil  action 
of  crim.  con.  Mathews  v,  Yerex,  48  Mich.  361  (1882)  ;  Reynolds  v. 
Schaffer,  91  Mich.  494  (1892). 

But  in  Texas  a  divorced  wife  can  testify  as  to  the  dying  declara- 
tions of  her  daughter  in  an  indictment  for  a  homicide  of  the  daughter 
committed  during  coverture.     Williams  v.  State,  Tex.  Cr.  App.  31 

S.  W.  405  (1895). 

A  wife  may  testify  to  the  duress  and  compulsion  on  the  part  of  a 
husband  which  induced  her  to  execute  a  disposition  of  certain  of 
her  property.     Vicknair  r.  Trosclair,  45  La.  Ann.  373  (1893). 

Where  a  husband  is  jointly  indicted  with  others,  but  not  as  a 
principal  or  as  a  conspirator,  his  wife  is  competent  to  testify  in  favor 
of  the  other  defendant  or  defendants  "  unless  her  testimony  will 
tend  directly  to  the  acquittal  of  her  husband,  as  in  conspiracy  or 
other  joint  offense,  where  the  interests  of  the  defendants  are  insepa- 
rable.'' Gill  V,  State,  59  Ark.  422  (1894).  But  see  Holley  v.  State 
(Ala.)  17  So.  102  (1895). 

So  where  her  husband  was  separately  indicted  for  an  offence  com- 
mitted with  one  A.,  the  wife  is  competent  in  favor  of  A.,  though  the 
result  is  to  implicate  her  husband.  "No  witness  is  said  to  be 
examined  for  or  against  any  one  not  a  party  to  the  action  or  pro- 
ceeding in  which  such  witness  is  called  to  testify."  People  v. 
Langtree,  64  Cal.  256  (1883). 

Infamous  Ckimb.— -While  conviction  of  an  infamous  crime  may 
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still  be  shown  to  affect  the  credibility  of  a  witness,  the  common  law 
rule  excluding  persons  convicted  of  such  offences  from  acting  as 
witnesses  has  been  modified  by  the  action  both  of  the  legislature 
and  of  the  courtsJ  ^'  The  tendency  of  the  judicial  mind  is  against 
objections  to  competency."  Woodward^  J.,  in  Bickel  v.  Fasig,  9 
Casey,  463  (1859). 

Thus  one  not  guilty  of  a  strictly  infamous  crime  —  "treason, 
felony,  and  every  species  of  the  crimen  falsi,  such  as  forgery,  perjury, 
subornation  of  perjury,  and  offences  affecting  the  public  administra- 
tion of  justice ;  such  as  bribing  a  witness,  to  absent  himself  and  not 
to  give  evidence,  and  conspiracies  to  obstruct  the  administration  of 
justice,  or  falsely  to  accuse  one  of  an  indictable  crime  "  —  Schuylkill 
Co.  v.  Copley,  67  Pa.  St.  386  (1871)  —  but  suffering  the  same  punish- 
ment (for  the  offense  of  embezzlement)  is  still  competent  as  a  wit- 
ness.    Schuylkill  Co.  v.  Copley,  67  Pa.  St.  386  (1871). 

Under  a  statute  making  persons  convicted  of  felony  incompetent 
as  witnesses,  a  conviction  of  burglary,  the  punishment  for  which 
makes  it  a  felony,  disqualifies  a  witness,  though  on  account  of  his 
youth  a  different  punishment  is  imposed.  People  v.  Park,  41  N.  Y. 
21  (1869). 

Conviction  is  a  question  of  fact,  not  of  legality.  A  conviction  of 
larceny  before  a  justice  of  the  peace  within  his  jurisdiction  makes 
a  witness  incompetent,  although  the  complaint  upon  which  the 
justice  proceeded  was  so  defective  that  judgment  might  have  been 
arrested,  or  reversed  on  error.     Com.  v.  Keith,  8  Mete.  531  (1844). 

A  mere  confession  of  perjury  committed  in  a  former  trial  does 
not,  in  the  absence  of  a  legal  conviction  for  the  offence,  render  a 
witness  incompetent.    Brown  v.  State,  18  Oh.  St.  496  (1869). 

For  infamy  must  be  a  matter  of  record  and  so  proved.  Boyd  v. 
State,  94  Tenn.  505  (1894). 

Except  so  far  as  modified  by  statute,  or  legal  decisions,  the  rule 
of  exclusion  still  remains.     State  v.  Howard,  19  Kans.  507  (1878). 

The  right  to  testify  is  restored  by  a  full  pardon.  U.  S.  v.  Hall, 
63  Fed.  Rep.  352  (1892)  ;  Diehl  v.  Rodgers,  169  Pa.  St.  316  (1895). 

Testahentasy  Witnesses.  —  A  survival  of  the  almost  univer- 
sally abolished  rules,  rendering  witnesses  incompetent  by  reason 
of  interest,  is  that  which  makes  a  legatee  incompetent  to  act  as  an 
attesting  witness  in  support  of  the  will  itself.  Sparhawk  v»  Spar- 
hawk,  10  All.  155  (1865). 

The  rule  applies  to  the  wife  of  a  legatee.  Sullivan  v.  Sullivan, 
106  Mass.  474  (1871). 

A  Question  fob  the  Court.  —  Incapacity  to  testify  is  a  prelim- 
inary question  of  fact  for  the  determination  of  the  court. 

So  of  mental  capacity.  Livingston  v.  Kiersted,  10  Johns.  362 
(1813) ;  Holcomb  v.  Holcomb,  28  Conn.  177  (1859)  ;  Kendall  v. 
May,  10  All.  69  (1865) ;  Colman  v.  Com.  25  Gratt.  865  (1874). 
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Or  of  the  immaturity  of  youth.  Flanagin  v.  State^  25  Ark.  92 
(1867) ;  Viucent  v.  State,  3  Heisk.  120  (1871)  ;  Blackwell  r.  State, 
11  Ind.  196  (1858) ;  State  v.  Edwards,  79  N.  C.  648  (1878)  ;  Davidson 
V.  State,  39  Tex.  129  (1873) ;  Johnson  v.  State,  61  Ga.  35  (1878) ; 
Com.  V.  Lynes,  R.  142  Mass.  677  (1886) ;  R.  v.  B^rub^,  3  Decis.  des 
Tribuneaux,  212  (1852) ;  McGnire  v.  People,  44  Mich.  286  (1880) ; 
State  V.  Whittier,  21  Me.  341  (1842)  ;  State  v.  Michael,  37  W.  Va. 
565  (1893). 

"  The  question  of  competency  is  for  the  Court,  and  must  be  settled 
before  the  witness  is  sworn."  Holcomb  v.  Holcomb,  28  Conn.  177 
(1859) ;  Kendall  v.  May,  10  All.  59  (1865). 

In  other  jurisdictions  it  is  not  necessarily  fatal  to  the  objection 
to  competency  that  the  witness  has  been  examined  in  chief,  there 
being  no  evidence  of  bad  faith  to  the  court.  Hill  v.  Postley,  90  Va. 
200  (1893). 

But  the  objection  comes  too  late  on  a  motion  for  a  new  trial. 
State  V.  Crab,  121  Mo.  554  (1894). 

Whether  this  determination  should  be  reached  from  inspection  of 
the  witness,  or  by  evidence  aliunde^  is  in  dispute. 

In  Vermont,  it  has  been  held  that  where  the  witness  is  under  the 
age  of  fourteen,  the  witness  should  be  examined  by  the  court, 
as  "  the  facts  could  not  be  elicited  so  satisfactorily  from  any  other 
source,''  and  that  while  the  examination  of  the  witness  by  counsel 
is  permitted  it  is  not  required,  '<  and  when  the  Court  is  satisfied  of 
the  competency  of  the  witness,  that  is  conclusive."  But  that,  on 
the  other  hand,  where  the  witness  is  over  fourteen,  the  question  of 
competency,  ^'except  in  case  of  being  interested,  should  be  estab- 
lished by  testimony  aliunde^'  Robinson  r.  Dana,  16  Vt.  474 
(1844). 

In  Alabama,  the  rule  is  the  same,  except  that  the  limit  of  four- 
teen years  of  age  is  not  given  the  same  determining  effect.  "  When, 
however,  a  child  of  tender  years  is  produced  as  a  witness,  it  is  the 
duty  of  the  presiding  judge  to  examine  him  or  her,  without  the 
interference  of  counsel  further  than  the  judge  may  choose  to  allow, 
in  regard  to  the  obligation  of  the  witness'  oath  ;  and,  in  proper 
cases,  to  explain  the  same  to  one  intelligent  enough  to  comprehend 
what  he  says;  and  then  to  determine  whether  or  not  such  child 
shall  be  sworn  and  permitted  to  testify."  Carter  v.  State^  63  Ala. 
52  (1879). 

In  an  early  Alabama  case,  to  show  mental  derangement  on  the 
part  of  a  witness,  the  court  examined  numerous  extracts  from  a 
newspaper  edited  by  the  witness.  Campbell  v,  State^  23  Ala.  44, 
75  (1853). 

While  the  party  against  whom  a  witness  of  tender  years  is  offered 
cannot  insist  upon  the  privilege  of  examining  him  as  to  his  un- 
derstanding of  the  nature  of  an  oath^   he  can  insist  upon  the 
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court's  doing  so  in  his  presence.     People  v.  McNair,  21  Wend.  608 
(1839). 

If  there  is  more  than  one  judge^  the  examination  must  be  by  all, 
and  the  report  of  one  justice  to  his  associates  is  not  sufficient. 
People  V.  McNair,  21  Wend.  608  (1839). 

In  McGuire  v.  People,  44  Mich.  286  (1880),  the  court,  in  case  of 
a  child  a  little  over  six  years  of  age,  *'  took  the  lad  into  his  own  room 
and  had  a  long  conference  with  him,  in  addition  to  what  appeared 
in  court,  and  he  finally  came  to  the  conclusion  that  the  child  was 
sufficiently  conscious  of  the  duty  of  speaking  the  truth  that  he 
might  be  received  as  a  witness,  subject  to  such  cautions  to  the  jury 
as  were  proper  concerning  his  statements." 

In  speaking  of  a  witness  against  whom  objection  was  made  on 
the  ground  of  temporary  insanity  at  the  time  of  transactions 
testified  to,  the  supreme  court  of  Connecticut  permit  the  court  full 
discretion  as  to  the  method  of  examination.  ^'The  state  of  a 
person's  mind  in  this  respect  may  be  ascertained  by  an  examination 
of  witnesses  acquainted  with  him,  or  by  a  personal  examination  of 
him  by  the  court,  or  by  counsel  in  the  presence  and  under  the 
direction  of  the  court,  or  by  all  these  modes  at  the  discretion  of  the 
court."     Holcomb  v,  Holcomb,  28  Conn.  177  (1859). 

In  case  of  intoxication,  as  of  other  cases  of  incompetency  for 
deficiency  of  mental  equipment,  the  court  is  entitled  to  judge  from 
inspection. 

**  Every  court  must  necessarily  have  the  power  to  decide,  from 
their  own  view  of  the  situation  of  the  witness  offered,  whether  he 
be  intoxicated  to  such  a  degree,  as  that  he  ought  not  to  be  heard." 
Hartford  v.  Palmer,  16  Johns.  143  (1819).  "Although  the  court 
will  not  suffer  a  person  to  be  examined  as  a  witness,  who  is  in  such 
a  state  that  he  cannot  understand  the  obligation  of  an  oath,  nor, 
ordinarily,  when  in  such  a  situation  that  he  may  be  tempted  to 
disregard  it,  yet,  the  counsel  have  failed  to  convince  us  that  this  is 
cause  of  error.  Such  cases  must  depend  on  the  sound  discretion 
of  the  court  that  hears  the  cause.  They  will  not,  if  they  can  avoid 
it,  deprive  a  party  of  the  benefit  of  testimony,  which  may  be 
essential  to  his  case,  merely  from  the  indiscretion,  call  it  by  no 
harsher  name,  of  the  witness.  His  intoxication  may  be  caused  by 
the  artifices  and  management  of  the  other  party,  for  there  are 
persons  so  base  and  wicked  as  to  resort  to  such  means  to  rid  them- 
selves of  the  force  of  testimony  they  are  not  prepared  to  rebut,  and 
the  temptation  to  such  stratagem  would  be  greatly  increased,  were 
we  to  decide  that  it  amounts  to  an  absolute  disqualification.  There 
are  degrees  of  intoxication,  of  which  the  court  alone  can  judge. 
They  may  postpone  the  cause,  to  give  the  witness  a  chance  to 
recover  from  his  degraded  situation,  or  they  may  suffer  him  to  be 
examined^  leaving  his  credit  to  be  weighed  by  the  jury.    We  know 
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of  but  one  safe  rule,  and  that  is  to  leave  it  to  the  sound  discretion 
of  the  tribunal  before  which  the  cause  is  tried.''  Gould  v.  Crawford, 
2  Pa.  St.  89  (1845). 

The  court  can,  if  so  disposed,  where  the  competency  of  a  witness 
depends  upon  a  contested  proposition  of  fact,  e,  g.  whether  A.  is  the 
attorney  of  B.,  leave  the  entire  question  to  the  jury  with  appro- 
priate instructions.  Hartford  Fire  Ins.  Co.  v.  Reynolds,  36  Mich. 
602  (1877).  But  the  competency  of  a  witness  "ought  not  to  be  left 
to  the  determination  of  tne  jury,  because  it  is  a  question  of  legal 
ascertainment,  requiring  wisdom,  knowledge,  and  experience."  State 
V.  Michael,  37  W.  Va.  565  (1893). 

"  It  devolves  upon  the  party  making  the  objection  to  show  the 
alleged  incompetency  of  a  witness."  Gill  t?.  State,  59  Ark.  422 
(1894). 

In  the  courts  of  the  United  States,  meaning  the  federal  courts, 
questions  of  competency  are  determined  "as  prescribed  by  act  of 
Congress."  A  party  lawfully  removing  from  a  state  into  a  federal 
court  a  case  in  which  certain  evidence  is  inadmissible  under  state 
law  because  from  incompetent  witnesses,  may  still  have  the  benefit 
of  such  evidence  if  admissible  according  to  the  congressional  stat- 
utes.    King  V,  Worthington,  104  U.  S.  44  (1881). 

Is  THIS  Discretion  reviewable  ?  —  The  discretion  of  the  court 
in  admitting  the  testimony  of  a  witness  of  tender  years  is,  it  has 
been  held,  subject  to  review.  Carter  v.  State,  63  Ala.  62  (1879)  ; 
State  V.  Michael,  37  W.  Va.  665  (1893). 

In  Missouri,  however,  the  right  of  review  is  denied.  "I  can  find 
no  case  in  which  it  is  held  proper  for  an  appellate  court  to  review 
the  finding  of  fact.  The  contrary  rule  is  declared  by  all  respectable 
authorities.  No  hardship  necessarily  results ;  for,  if  the  judge  should 
chance  to  err  in  his  conclusion,  the  jury  hold  a  powerful  corrective 
in  their  right  to  pass  upon  the  credibility  of  the  witness,  as  tested 
on  the  stand  by  the  usual  appliances."  State  v.  Scanlan,  68  Mo. 
204  (1874). 

The  judge's  "finding  is  conclusive  upon  such  fact,  if  there  is 
proper  evidence  to  be  considered."    Hyde  Park  v.  Canton,  130  Mass. 

605  (1881). 

In  North  Carolina  the  right  of  review  is  claimed  by  no  means 
strongly  by  the  court  of  last  resort.  "There  being  now  no  arbitrary 
rule  as  to  age,  and  it  being  a  question  of  capacity,  and  of  moral  and 
religious  sensibility  in  any  given  case  whether  the  witness  is  com- 
petent, it  must  of  necessity  be  left  mainly  if  not  entirely,  to  the 
discretion  of  the  presiding  Judge."    State  v.  Edwards,  79  N.  C.  648 

(1878). 

In  the  case  of  Parker  v.  State  in  the  Texas  court  of  criminal 
appeals,  reported  21  S.  W.  604  (1893),  it  is  said  that  the  determina- 
tion of  the  trial  judge  on  the  competency  of  a  witness  "  will  not 
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ordinarily  be  disturbed  on  appeal,  in  the  absence  of  any  showing  of 
abuse  of  the  discretion."  To  same  effect,  see  Dickson  v.  Waldron, 
135  Ind.  507  (1893) ;  People  v.  Linzey,  79  Hun,  23  (1894). 

In  Georgia,  the  trial  court  was  sustained  in  an  opinion  where  the 
supreme  court  declare,  speaking  of  the  justice  presiding  at  the  trial, 
**  we  cannot  say  that  he  abused  his  discretion."  Johnson  v.  State, 
61  Ga.  35  (1878). 

Where  the  presiding  justice  admitted  the  evidence  of  a  lunatic 
after  an  extended  examination,  the  court  of  appeals  of  Virginia  say, 
"  It  would  require  very  cogent  and  conclusive  proof  to  the  contrary 
to  induce  this  court  to  interpose  under  such  circumstances."  Cole- 
man r.  Com.,  25  Gratt.  865  (1874). 

To  be  reviewed  in  the  upper  court,  a  ruling  of  the  trial  court,  on 
the  question  of  competency,  must  have  been  properly  excepted  to 
in  the  course  of  the  trial.    Walker  v.  State,  34  Fla.  167  (1894). 

Weight  for  the  Jury.  —  That  the  court  is  satisfied  that  a 
questionable  witness  is  of  sufficient  capacity  to  testify  merely  admits 
the  evidence  of  the  witness.  The  same  considerations  on  which 
it  was  sought  to  exclude  the  evidence  itself  may  be  urged  as  reasons 
why  the  jury  should  practically  disregard  it.  "  The  credit  due  to 
the  statements  of  such  a  witness  is  submitted  to  the  consideration  of 
the  jury,  who  should  regard  the  age,  the  understanding,  and  the 
sense  of  accountability  for  moral  conduct,  in  coming  to  their  conclu- 
sion. In  this  case  the  witness  was  thirteen  years  of  age,  and  the 
counsel  for  the  accused  was  permitted,  on  the  cross-examination,  to 
introduce  for  the  consideration  of  the  jury  the  necessary  informa- 
tion on  these  points.  And  it  could  not  be  material  to  the  accused, 
whether  such  information  was  elicited  before  the  examination  in 
chief  or  afterward.  The  examination  before  was  only  necessary  for 
the  information  of  the  Judge,  who  appears  to  have  been  fully  satis- 
fied of  the  propriety  of  admitting  the  witness."  State  v.  Whittier, 
21  Me.  341,  347  (1842);  State  v.  Scanlon,  58  Mo.  204  (1874). 
''Some  authorities  have  said  that  the  preliminary  question  in  such 
cases  is,  *  Is  the  witness  capable  when  sworn  of  understanding  the 
nature  of  an  oath? '  To  this  some  authorities  add  that  he  must  be 
able  to  understand  the  subject  with  respect  to  which  he  is  required 
to  testify.  When  this  preliminary  question  is  passed,  and  the  court 
has  determined  that  the  witness  is  competent  to  testify,  the  entire 
controversy  is  then  transferred  to  the  jury.  The  court  may  not  say 
to  the  jury  that  the  witness  is  or  is  not  entitled  to  credence.  The 
jury  may  reject  the  testimony  entirely  or  may  attach  whatever 
weight  to  it  they  choose."  Bowdle  v.  Railway  Co.,  103  Mich.  272 
(1894). 

But  in  an  early  Alabama  case  the  court  refuse  to  admit  evidence 
of  previous  insanity  to  affect  the  credit  of  the  witness.  "  It  is  no 
objection  either  to  the  competency  or  credibility  of  a  witness,  that 
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he  may  be  subject  to  fits  of  derangement,  if  at  the  time  he  is  offered 
it  appears  that  he  is  sane."  Campbell  v.  State,  23  Ala.  44,  74 
(1853). 

<'  A  person  being  subject  to  fits  of  derangement,  is  no  objection 
either  to  his  competency  or  credibility,  if  he  is  sane  at  the  time  of 
giving  his  testimony."  Evans  v.  Hettich,  7  Wheat  453,  470  (1822). 

Where  relevant  evidence  bearing  on  the  question  of  whether  a 
witness  was  mentally  unsound  at  the  time  of  the  happening  of  the 
events  testified  to  by  him  was  withheld  from  the  jury,  the  ruling 
was  held  to  be  erroneous.  "  It  was  for  the  judge  to  say  whether 
the  witness  was  competent  to  testify,  and  was  for  the  jury  to  decide, 
under  all  the  circumstances,  upon  the  weight  of  his  evidence." 
Holcomb  t;.  Holcomb,  28  Conn.  177  (1859).  "The  question  of 
the  girl's  intelligence  went  more  to  her  credibility  than  to  her  com- 
petency as  a  witness.  The  jury  might  take  the  fact  of  her  intelli- 
gence, or  want  of  it,  into  consideration  in  determining  the  weight  to 
be  given  to  her  evidence.  Many  intelligent  persons  would  probably 
fail,  upon  examination,  to  give  a  correct  definition  of  the  nature  of 
an  oath,  as  defined  by  Webster,  and  yet  those  persons  be  perfectly 
competent  witnesses.  We  therefore  think  the  proposed  witness 
should  have  been  permitted  to  testify."  McAmore  v.  Wiley,  49  IlL 
App.  615  (1893). 
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CHAPTER  nx 

XXAMINATION   OF   WITNESSBS. 

5  1394.  Having  treated  of  the  means  of  procuring  tlie  attend- 
ance of  witnesses,  and  of  their  competency  and  credibility,  the 
next  subject  to  be  considered  is  their  examination.  Generally, 
**  in  the  absence  of  any  agreement  in  writing  between  the  solicitors 
of  all  parties,  and  subject  to  the  Eules  of  1883,  the  witnesses  at 
the  trial  of  any  action^  or  at  any  assessment  of  damages^  shall  be 
examined  tivd  voce  and  in  open  courts*  ^  The  agreement  to  dispense 
with  Yivft  voce  testimony  must  be  in  writing,  and,  in  strictness,  is 
required  to  be  made  *'  between  the  solicitors  of  all  parties."  But 
if  one  of  the  parties  has  no  solicitor,  the  stringency  of  the  rule 
would  probably  be  relaxed  in  his  favour ;  and  a  similar  relaxation 
would  doubtless  be  allowed  to  a  party  under  disability  appearing 
by  next  friend  or  a  guardian.^  It  also  seems  that,  unless  the 
agreement  states  that  affidavits  alone  shall  be  used,  either  party 
may  supplement  the  documentary  proof  by  oral  testimony.'  More- 
over, notwithstanding  the  agreement,  the  court,  where  it  is  neces- 
sary for  the  interests  of  justice— for  instance,  if  the  rights  of  infants 
be  involved  in  the  inquiry — ^may,  ex  meri  motu,  altogether  exclude 
affidavits,  though  duly  taken  and  regularly  filed,  and  direct  that 
the  witnesses  shall  themselves  attend,  and  be  orally  examined  in 
open  court* 

§  1395.  In  some  cases,  indeed,  the  B.  S.  C.  of  1883  interfere 
with  the  general  proposition  stated  in  the  last  section.     B.  S.  0., 

1  B.  8.  0.  1883,  Old.  XXXVH.  1876. 

r.  1.  See  Att.-Qen.  v.  M.  D.  BaLL  Gk>.,  *  Glossop  v.  Heston,  &o.  Local  Bd., 

1880,  0.  A.  1878. 

*  See  Knatchbull  v.  Fowle,  1876  «  Lovell  v.  Wallis,  1884  (Eay,  J.). 

(JesBoI,  M.B.) ;  Eryer  v.  Wiseman,  And  see  next  note. 
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WHEN  AFFIDAVITS  CAN  BE  USED.  [PABT  Y. 

0.  XXXVII.,  B.  1,  provides,  that  "  the  oonrt  or  a  judge  may,  at 
any  time  for  st^fficient  reasofiy^  order  that  any  particular  fact  or 
facts  may  be  proved  by  affidavit;  or  that  the  affidavit  of  any 
witness  may  be  read  at  the  hearing  or  trial,  on  sudi  conditions  as 
the  court  or  judge  may  think  reasonable;'  or  that  any  witness 
whose  attendance  in  court  ought,  for  some  sufficient  cause,  to  be 
dispensed  with,  be  examined  by  interrogatories  or  otherwise,  before 
a  commissioner  or  examiner.  Provided  that,  where  it  appears  to 
the  court  or  judge  that  the  other  party  bond  fide  desires  the  pro- 
duction of  a  witness  for  ero^H-examiiMtionj  and  that  such  witness 
can  be  produced,  an  order  shall  not  be  made  authorising  the 
evidence  of  such  witness  to  be  given  by  affidavit/'  In  accordance 
with  this  last  proviso,  the  court  has  refused  to  allow  affidavits 
already  used  on  an  interlocutory  application,  to  be  read  at  the 
hearing,  though  it  was  proposed  to  supplement  them  by  the  oral 
evidence  of  the  deponents  and  by  their  cross-examination.' 

§1396.  Moreover,  R  S.  C,  0.  XXX VIII.,  R.  1,  provides, 
that,  ^^  upon  any  motion,  petition,  or  summons,  evidence  may  be 
given  by  affidavit ;  but  the  court  or  a  judge  may,^  on  the  applica- 
tion of  either  party,  order  the  attendance  for  cross-examination  of 
the  person  making  any  such  affidavit."  ^  Under  the  latter  portion 
of  this  rule,  the  right  to  cross-examine  the  deponent  would, 
probably,  continue,  though  the  affidavit  be  withdrawn  by  the  party 
who  filed  it.'  Moreover,  it  appears  that  an  affidavit  can  be  read, 
though  the  cross-examination  is  not  concluded.' 


^  The  ProbateDiyiflion  has  declined 
to  order  the  execution  and  attestation 
of  a  will  to  be  proyed  in  solemn  form 
by  affidavit,  though   none   of   the 

Sarties  cited  had  appeared:  Gook  v. 
omlinson,  1876. 

'  Accordingly,  an  affidavit  which 
was  not  included  in  the  chief  clerk's 
oertificate,  may,  by  leave,  be  read  on 
the  further  consideration  of  an  action 
of  whidi  there  has  been  no  trial: 
Dessau  v.  Lewin,  1887.  On  the 
bearing,  however,  of  a  summons 
adjourned  into  court  from  chambers, 
affidavits  cannot  be  read  unless  filed 
within  the  period  allowed  by  the 
chief  clerk:  Ohiileriel  v.  Watson, 
1889. 


'  Blackburn  Guard,  tr.  Brooks, 
1877. 

*  The  making  of  an  order  or  not  is 
discretionary.  See  Le  Trinidad  v. 
Browne,  1887. 

*  As  to  cross-examination  in  cases 
commenced  by  an  originating  sum- 
mons, see  Alexander  v.  Galder,  1885. 
Qy.  whether  deponents  out  of  the 
jurisdiction,  whose  affidavits  have 
been  filed,  can  be  required  to  be 
produced  for  cross-examination: 
Concha  v.  Concha,  1886,  H.  L. 

*  See  Ke^h  v.  Leonard,  1677  (Ir.) ; 
Be  Quarts  ^jlU  Co.,  £x  parte  Young, 
1882,  C.  A. 

*  Lewis  V.  Janes,  1886,  0.  A. 
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CHAP.  lU.]      WHEN  DEPONENT  BiAT  BE  CBOSS-EXAMINED, 

§  1396a-  By  R.  S.  C,  0.  XXXVII.,  E.  2,  "  in  default  aotionB  in 
rem,  and  in  lef erenoes  in  Admiralty  actions,  evidenoe  may  be  given 
by  affidavit"  This  role  differs  from  the  last  by  omitting  the  proviso 
for  the  cross-examination  of  the  deponents.  B.  S.  C,  0.  XXXYIII., 
B.  28,  however,  provides  that,  *^  when  the  evidence  is  taken  by 
affidavit,  any  party  desiring  to  cross-examine  a  deponent,  who  has 
made  an  affidavit  filed  on  behalf  of  the  opposite  party,  may  serve 
upon  the  party  by  whom  such  affidavit  has  been  filed  a  notice  in 
writing,  requiring  the  production  of  the  deponent  for  cross-exami- 
nation at  the  trial,  such  notice  to  be  served  at  any  time  before  the 
expiration  of  fourteen  days  next  after  the  end  of  the  time  allowed 
for  filing  affidavits  in  reply,  or  within  such  time  as  in  any  case  the 
court  or  a  judge  may  specially  appoint ;  and  unless  such  deponent 
is  produced  accordingly,  his  affidavit  shall  not  be  used  as  evidence, 
nnless  by  the  special  leave  of  the  court  or  a  judge.^  The  party  pro- 
ducing such  deponent  for  cross-examination,  shall  not  be  entitled 
to  demand  the  expenses  thereof  in  the  first  instance  from  the  party 
requiring  such  production."*  The  party  receiving  notice  under 
the  above  rule,  is,  by  £ule  29,  **  entitled  to  compel  the  attendance 
oi  the  deponent  for  cross-examination,  in  the  same  way  as  he 
might  compel  the  attendance  of  a  witness  to  be  examined."' 

§  1396b.  Whenever  affidavits  are  used  they  must  be  **  confined 
to  such  facts  as  the  witness  is  able  of  his  own  knowledge  to  prove, 
exc^t  on  interlocutory  motions,  on  which  statements  as  to  his 
belief,  mtA  tie  graunda  thereof^  may  be  admitted."^ 


^  This  is  not  the  exclusive  penalty. 
8ee  Cornell  v.  Baker,  infra. 

*  This  proviflion  applies  to  a  cross- 
ezamination  before  an  examiner  or  a 
<^ef  cleik  as  well  as  one  at  the  trial : 
Backlioase  v.  Alcock,  188d.  Of., 
however,  Knight  v,  Gardner,  1863, 
C.  A.  Its  e£Fect  is  that  the  person 
producing  the  witness  for  cross- 
ezamination  must  bear  the  expense 
in  tiie  first  instanoe :  See  Hansel  v. 
Glanxicarde,  1886.  And  this  even 
though  the  witness  be  a  party  to  the 
caase :  Cornell «.  Baker,  1885.  But 
it  will  not  apply  tfi  a  case  where  the 
deponent  is  carose-examined  before 
the  chief  derk  at  chambers,  or  before 
a  special  examiner,  being  confined  to 


cross-examination  before  the  court 
at  the  trial:  In  re  Knight,  Knight 
V.  Gardner,  1883,  C.  A. 

'  As  to  the  practice  in  Chancery, 
where  a  cross-examination  should  De 
taken,  see  Issard  v.  Lambert,  In  re 
Davies,  1890;  In  re  Dor6  Gallery, 
1890 ;  and  as  to  subsequently  filing 
further  evidence,  Issard  v,  Lambert, 
In  re  Davies,  supra.       

*  E.  S.  C.,  Ord.  XXXVm.  r.  3. 
The  exception  does  not  apply  to  a  pro- 
ceeding, which,  thoueh  interlocutory 
in  form,  finally  deci&s  the  rights  of 
the  parties ;  and  if,  in  any  sudk  pro- 
ceeding, an  affidavit  founded  on  in- 
formation and  belief  be  used,  the 
party  against  whom  it  is  adduced  is 


918 


WHEN  AFFroAVrr  MAY  BE  SWORN  TO  BELIEF.       [PART  T. 

S  1396c.  To  check  prolixity  or  Bcnrrilitj  in  affidayitg,  it  is  pro- 
Tided,  first,  that  ^*  the  costs  of  eyery  afBdayit,  which  shall  nnneces- 
sarily  set  forth  matters  of  hearsay,  or  argumentative  matter,  or 
copies  of  or  extracts  from  documents,  shall  be  paid  by  the  party 
filing  the  same;"^  and  next,  that  ^Hhe  court  or  a  judge  may 
order  to  be  struck  out  from  any  affidavit  any  matter  which  is 
scandalous,  and  may  order  the  costs  of  any  application  to  strike 
out  such  matter  to  be  paid  as  between  solicitor  and  client."  ^  In 
addition  to  these  powers,  the  court  has  an  inherent  power  to  take 
an  unduly  prolix  or  scandalous  affidavit  ofE  the  file.' 

§  1396d.  To  as  far  as  possible  protect  the  court  from  being 
deceived  either  by  intentional  and  direct  falsehood  in  affidavits,  or 
by  statements  therein  either  designedly  coloured,  or  accidentally 
mis-recited,*  the  following  rules  have  been  made  : — 

"Every  affidavit  shall  state  the  description^  and  true  place 
of  abode  of  the  deponent."  •  The  object  of  this  is  to  enable  the 
party  against  whom  the  affidavit  is  used,  to  make  inquiries  about 
the  deponent. 

"  No  affidavit  having  in  the  jurat  or  body  thereof  any  inter- 
lineation, alteration,  or  erasure,  shall  without  leave  of  the  court 
or  a  judge  be  read  or  made  use  of  in  any  matter  depending  in 
court,  unless  the  interlineation  or  alteration  (other  than  by  erasure) 
is  authenticated  by  the  initials  of  the  officer  taking  the  affidavit, 
or,  if  taken  at  the  Central  Office,  either  by  his  initials  or  by  the 
stamp  of  that  office,  nor  in  the  case  of  an  erasure,  unless  the 
words  or  figures,  appearing  at  the  time  of  taking  the  affidavit 


not  bound  to  contradict  it,  but  may 
treat  it  as  eyidence  which  is  not  ad- 
missible:  Gilbert  v.  Endean,  1878, 
C.  A.  In  the  event,  however,  of  his 
not  taking  that  course  in  the  court 
below,  he  may  be  precluded  from 
raising  the  objection  before  the  Court 
of  Appeal :  Id.  See  Bidder  v.  Bridges, 
1884,  0.  A.,  as  to  what  affidavits  will 
not  satisfy  the  requirements  of  this 
rule.  

»  B.  S.  0.,  Ord.  XXXVrn.  r.  3; 
Walker  v.  Poole,  1882 ;  Hill  v.  Hart- 
Davis,  1884,  C.  A. 

•  B.  8.  C,  Ord.  XXXVni.  r.  11. 

>  Hill  v.  Hart-Davis,  1884,  0.  A. 


*  See  D.  of  Northumberland  v. 
Todd,  1878  (Hall,  V.-C). 

*  In  giving  the  **  description  "  of  a 
deponent,  in  many  cases  ''gentle- 
man*' is  not  sufficient  (see  In  re 
Horwood,  1886,  0.  A.),  ase.^.,  if  de- 
ponent has  a  trade  or  profession: 
Spaddacini  v.  Keary,  1889  (Ir.).  But 
it  may  be  sufficient  for  filing  pur- 
poses :  Spence  v.  Dodsworth,  1891. 

*  B.  8.  0.,  Ord.  XXX Vm.,  r.  8. 
If  this  be  omitted  or  illusory  only, 
the  affidavit  wiU  not  be  read :  Hyde 
V.  Hyde,  1889.  ''Stock  Exchange, 
Stockbroker"  is  not  sufficient  for  a 
stockbroker :  Levin  v.  Levin,  1889. 
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to  be  written  on  the  erasure,  are  rewritten  and  signed  or  initialled 
in  the  margin  of  the  affidavit  by  the  officer  taking  it."^ 

^' Where  an  affidavit  is  sworn  by  any  person  who  appears  to 
the  officer  taking  the  affidavit  to  be  illiterate  or  blind,  the  officer 
shall  certify  in  the  jurat  that  the  affidavit  was  read  in  his  presence 
to  the  deponent,  that  the  deponent  seemed  perfectly  to  understand 
it,  and  that  the  deponent  made  his  signature  in  the  presence  of  the 
officer.  No  such  affidavit  shall  be  used  in  evidence  in  the  absence 
of  this  certificate,  unless  the  court  or  a  judge  is  otherwise  satisfied 
that  the  affidavit  was  read  over  to  and  appeared  to  be  perfectly 
understood  by  the  deponent."  * 

§  1396e.  All  affidavits  must  be  properly  entitled  in  the  court 
and  cause.  On  the  Crown  side  of  the  QueeYi's  Bench  Division 
they  must  be  entitled  ^'  In  the  High  Court  of  Justice,  Queen's 
Bench  Division."  *  If  sworn  in  England*  for  the  purpose  of  pro- 
ceedings in  the  High  Court,  they  must  be  sworn  either  before 
a  judge,  or  a  district  registrar^  or  a  master,  or  the  first  or  second 
olerk  in  the  Filing  ot  Becord  Department  of  the  Central  Office,^  or 
a  chief  clerk  in  the  Chancery  Division,^  or  a  Commissioner  to 
examine  witnesses,^  or  a  Commissioner  to  administer  oaths.^  These 
last-named  commissioners  must  also,  in  the  jurat,  ^'  express  the 
time  when,  and  the  place  where,"  each  affidavit  has  been  takeoi 
for  "otherwise  the  same  shall  not  be  held  authentic,  nor  be 
admitted  to  be  filed  or  enrolled,  without  the  leave  of  the  court  or 
a  judge."  ^^  Still,  the  rules  do  not  require  that  the  person 
administering  the  oath  should,  in  addition  to  signing  his  name, 
add,  in  the  jurat,  his  title  as  commissioner.^^ 

§  1396  p.  By  other  Bales  of  the  Supreme  Court  ^^  no  affidavit 

»  Ord.  XXXVni.  r.  12.  A  master         •  Ord.  XXXVm.  r.  4.      As  to 


lias  no  jurisdiction  to  authenticate 
alterations  by  initialing  them :  In  re 
Cloake,  1891.    

»  Old.  XXXVm.  p.  13.  As  to 
what  ouffht  to  satisfy  a  court  or  judge, 
see  Blemcam  v,  Longstaffe,  1885. 

»  B.  V.  PljTnouth,  &c.  By.,  1889. 

^  As  to  affidavits  sworn  out  of  Eng- 
land, see  Ord.  XXXVIU.  r.  6,  cited 
ante,  §  12.         

»  Ord.  XXXVm.  r.  4. 

•  Ord.  LXI.  r.  5. 
'  Ord.  LV.  r.  16. 

•  Ord.  XXXVn.  p.  19. 


their  duty  on  taking  an  affidavit, 
see  Bour&e  v,  Davis,  1890.  There 
is  no  power  to  take  off  the  file  an 
affidavit  sworn  before  a  commissioner 
whose  commission  has  not  been  super- 
seded, though  he  has  been  stiiick  off 
the  roll  of  solicitors :  Ward  v.  Gam- 
gee,  1891. 

^°  Id.  r.  5 ;  Eddowes  v.  Argentine 
Land  Co.,  1890. 

'*  Ex  parte  Johnson,  He  Chapman, 
1884,  C.  A. ;  Cheney  v.  Courtois, 
1863. 

»  Viz.,  Ord.  XXXVin.  rr.  16, 17. 
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shall  be  Buffident,  if  sworn  before  the  solicitor  acting  for  tbe  party 
on  whose  behalf  it  is  to  be  used^  or  before  such  solicitor's  clerk,  or 
partner,  or  agent,  or  correspondent,  or  before  the  party  himself. 

By  yet  another  rule,^  original  affidavits,  before  being  used, 
mast  be  delivered  to  the  proper  officer  for  the  purpose  of  being 
stamped  and  filed ;  but  after  an  affidavit  has  been  filed,  an  office 
copy  of  it,  if  duly  authenticated  with  the  seal  of  the  office, 
'^may  in  all  cases  be  used."  Notwithstanding,  however,  this 
general  language,  an  affidavit  that  has  be^en  filed  "  before  issue 
joined  in  any  cause  or  matter,"  cannot,  without  leave  of  the  court 
or  a  judge,  be  received  at  the  hearing  or  trial,  unless,  within  a 
month  after  issue  joined,  or  further  time  specially  allowed,  notice  in 
writing  of  its  intended  use  be  given  by  the  one  party  to  the  other.' 

§  1396o.  Rules  relating  to  affidavits,  and  corresponding  in  sub- 
stance though  not  in  words  with  those  referred  to  in  the  last  six 
sections,  exist  in  the  Bankruptcy  Courts,'  and  in  divorce  and 
matrimonial  cases.^ 

§  1397.  The  County  Court  Bules  as  to  viv&  voce  testimony  and 
affidavit  evidence  are  substantially  the  same  as  those  of  the 
High  Court,  though  expressed  in  different  language.  The 
C.  C.  Rules,  1889,*  provide,  that  "except  where  otherwise  pro- 
vided by  these  Rules,  the  evidence  of  witnesses  on  the  trial  of  any 
action  or  hearing  of  any  matter  shall  be  taken  orally  on  oath^  and 
where  by  these  Rules  evidence  is  required  or  permitted  to  be  taken 
by  affidavit,  such  evidence  shall  nevertheless  be  taken  orally  on 
oalii,  if  the  judge  or  registrar  shall,  on  any  application  at  or  before 
the  trial,  so  direct."  It  is  also  provided,*  that  "where  a  party 
desires  to  use  at  the  trial  an  affidavit  by  any  particular  witness,  or  an 
affidavit  as  to  particular  facts,  he  may,  not  less  than  four  clear 
days  before  the  trial,  give  a  notice,  with  a  copy  of  such  affidavit 
annexed,  to  the  party  against  whom  such  affidavit  is  to  be  used ; 
and  unless  such  last-mentioned  party  shall  within  two  dear  days 
before  the  trial  give  notice  to  the  other  party  that  he  objects  to 
the  use  of  such  affidavit,  he  shall  be  taken  to  have  consented  to  the 

»  Viz.,  Ord.  XXXVUl.  r.  15.  w.  138—146, 188.    See,  al8o»  rr.  62— 

»  Ord.  XXXVII.  r.  24.  55. 

»  Bankruptcy  Rules,  1883,  rr.  39—  •  Ord.  XVm.  r.  8. 

60.  •  Ord.  XVUL  r.  10. 
*  Bules  in  Div.  &  Mat  Causes, 
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me  thereof,  unless  the  judge  shall  otherwise  order,  and  the  judge 
may  make  such  order  as  he  thinks  fit  as  to  the  costs  of,  or  inci- 
dental to,  any  such  ohjection."  ^ 

§  1398.  Many  tribunals,*  besides  the  High  Courts  of  England  and 
Ireland,  and  the  County  Courts,  have  power  to  examine  witnesses 
vivft  voce. 

§  1399.  The  tendency  at  present  unquestionably  is  to  discounte- 
nance written  evidence,  and  to  substitute  for  it  in  aU  important 
inquiries  testimony  by  word  of  mouth.  When  viy&  yoce  evidence 
is  required,  the  manner  in  which  witnesses  ought  to  be  examined 
lies  chiefly  in  the  discretion  of  the  judge  before  whom  the  action 
is  tried.*  Very  few  positive  rules  have  been  laid  down  on  the 
subject,  save  that  the  great  object  is  to  elicit  the  truth.  The 
character,  inteUigenoe,  courage,  interest,  bias,  memory,  and  other 
circumstances  of  witnesses  are,  however,  so  various,  as  to  require 
ahnost  equal  variety  in  the  mode  of  interrogation,  and  the  degree 
of  its  intensity. 

§  1400.^  If  the  judge  deem  it  essential  to  discovering  the  truth 
that  the  witnesses  should  be  examined  out  of  the  hearing  of  each 
otheTy  he  will  order  them  all  on  both  sides  to  withdraw,  excepting 
the  one  under  examination.*  Such  an  order  is,  upon  the  application 
of  either  party  at  any  period  of  the  trial,*  rarely  withheld,  but  it 
cannot  be  demanded  of  strict  right.^    The  parties  will  not  usually 


^  See  afl  to  form  and  requisiteB  of 
affidavits  used  in  the  county  courts, 
C.  C.  Old.  XIX.  rr.  1—9. 

*  Inter  alia,  the  Jud.  Comm.  of  the 
Prijy  Council,   3   &  4  W.  4,  c.  41 

S'*  The  Judicial  Committee  Act, 
833  "),  S  7 ;  the  Eccles.  Cts.,  17  &  18 
V.  c.  47 ;  the  Ct.  of  Adm.  for  Irel., 
30  &  31  y.  c.  114,  §  50,  It.  ;  the  Cts. 
of  Bankr.  in  Engl.,  46  &  47  V.  c.  52, 
§  105,  subs.  5 ;  and  in  Irel.,  20  &  21 
V.  c.  60,  §  369,  It.  See,  too,  Eeg. 
Gen.  of  1877  for  Consist.  Ot.  of 
Lond.,  Ord.  IX.  r.  1,  cited  2  P.  D. 
378. 
s  Bastin  v,  Garew,  1824  (Abbott, 

*  Gr.  Ev.  S  432,  in  part. 

*  This  order  may,  it  seems,  be 
made  by  an  examiner.  See  In  re 
West  of  Canada  Oil  Land  and  Works 
Co.,  1877  (Jessel,  M.B.}. 


•  Southey  v.  Nash,  1837. 

'See  E.  v.  Cook,  1696  (Treby, 
C.J.);  B.  V.  Vaughan,  1696  (Ld. 
Holt) ;  E.  V.  Goodere,  1741  (Sir  M. 
FosterJ.  In  E.  v.  Mui-phy,  1837, 
Coleridge,  J.,  observed,  that  it  waa 
almost  a  matter  of  right  for  the  oppo- 
site party  to  haye  a  witness  out  of 
court,  while  any  legal  argument  was 
eoing  on  respecting  his  evidence. 
The  ruling  in  Southey  v.  Nash,  1837 
(Alderson,  B.),  that  either  party  had 
a  right  to  reauire  that  the  unexamined 
witnesses  snould  be  out  of  court, 
woiild  seem  not  to  be  law,  even  in 
civil  cases.  See  Selfe  v.  Isaacson, 
1858  (Byles,  J.).  A  witness  will  not 
be  ordered  out  of  court  during  the 
reading  of  affidavits  which  he  has 
had  an  opportunity  of  previously 
perusing  himself :  Penniman  v.  HalL 
1875  (mJl,  Y.-O.). 
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be  included  In  the  order  to  withdraw,  but  they  may  be,^  as  maj 
also  the  prosecutor  in  a  criminal  proceeding,  in  whidi  it  is  pro- 
posed  to  examine  him  as  a  witness.'  Where  the  solicitor  in  the 
cause  is  about  to  give  testimony,  an  exception  in  his  favour  is 
usually  allowed  upon  a  statement  by  counsel  that  his  personal 
attendance  in  court  is  necessary.'  Medical  and  other  professional 
witnesses,  summoned  to  give  scientific  opinions  upon  the  circum- 
stances of  the  case,  as  established  by  other  testimony,  will  be 
permitted  to  remain  in  court,  imtil  this  particular  class  of  evidenoe 
commences ;  but  then,  like  ordinary  witnesses,  they  wiU  have  to 
withdraw,  and  to  come  in  one  by  one  so  as  to  undergo  a  separate 
examination.^ 

§  1401.^  If  a  witness  remains  in  court  in  contravention  of  an 
order  to  withdraw,  he  renders  himself  liable  to  fine  and  imprison- 
ment for  the  contempt.^  At  one  time  it  was  considered  that  the 
judge,  in  the  exercise  of  his  discretion,  might  even  exclude  his 
testimony.'  But  it  is  now  settled  that  the  judge  has  no  right  to 
reject  the  tritness  on  this  ground,  however  much  his  wilful  disobe- 
dience of  the  order  may  lessen  the  value  of  his  evidence.'  On  the 
trial  of  revenue  cases^  a  stricter  rule  is  said  to  prevail ;  and  to  pre- 
vent any  imputation  of  unfairness,  the  testimony  of  any  witness 
who  has  remained  in  court,  whether  contumaciously  or  not,  after 
an  order  to  withdraw,  has  hitherto  been  inflexibly  rejected.^    This 


^  In  Chamock  v.  Dewings,  1853, 
Talfourd,  J.,  is  reported  to  have  held 
that  he  had  no  power  to  order  the 
parties  to  leave  the  court  so  lon^  as 
they  behaved  with  propriety.  See, 
also,  Selt'e  v,  Isaacson,  1858  (Byles, 
J.).    Sed  qu.  as  to  this  ruling. 

>  B.  V.  Newman,  1832  (Ld.  Camp- 
beU). 

»  Everett  v.  Lowdham,  1831  (Bo- 
sanquet,  J.) ;  Pomeroy  v.  Baddeley, 
1826  (liittledale,  J.).  But  a  special 
application  must  be  made  to  except 
him:  R.  v.  Webb,  1819  (Best,  J.). 

*  And  by  Scotch  law,  even  tnese 
are  examined  separately  on  matters 
of  mere  medical  opinion.  See  Alison, 
Pract.  Cr.  L.  (So.)  489,  542—545; 
Tait,  Ev.  420. 

ft  Or.  Ey.  S  432,  in  part 


•  Chandler  v.  Home,  1842. 

^  Parker  v.  M' William,  1830; 
Thomas  v.  David,  1836 ;  R.  v,  Colley, 
1827  ;  Beamon  v.  Ellice,  1831 ;  R.  v. 
Wylde,  1834 ;  R.  v.  Lavin,  1843  ^r.) 
(Perrin,  J.  and  Richards,  B.).  The 
American  decisions  on  the  subject 
are  not  uniform,  but  appear  sub- 
stantially to  agree  with  the  English. 
See  Greenleaf  on  Ev.  15th  edit.  (1892), 
at  p.  567. 

•  Chandler  v.  Home,  1842  (Erskine, 
J.,  who  stat^  that  it  was  so  settled 
by  all  the  judges).  See,  also.  Cook 
v.  Nethercote,  1835  (Alderson,  B.) ; 
Doe  v.  Cox,  1790;  Cobbett  v.  Hud- 
son, 1852. 

•  Att.-Gen.  v.  Bulpit,  1821 ;  Parker 
r.M*  William,  1830;  Thomas  v. David, 
1836  (Coleridge,  J.). 
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role  does  not  prevail  in  Ireland,  at  least,  in  all  its  striotness,'  and 
possibly  would  not  now  be  rigidly  enforced,  even  in  England. 

§  1402.  The  praotioe  of  ordering  witnesses  out  of  oourt  is 
noticed  with  approbation  by  Fortesoue  in  his  De  Laudibus  Legum 
AnglisB.^  The  story  of  Susannah  and  the  Elders  in  the  Apocrypha,' 
affords  evidence  of  its  utility.  To  render  it  properly  efficient,  it  is 
not  enough  to  order  the  witnesses  simply  to  withdraw  out  of 
heariug,  but  they  should  be  kept  separate,  and  witnesses  should  be 
excluded  from  any  opportunity,  before  they  are  themselves  called, 
of  conversing  or  communicating  with  those  who  have  already  been 
examined.  In  Scotland,^  all  the  witnesses  on  either  side  are 
usually  shut  up  in  an  apartment  by  themselves,  whence  they  are 
successively  and  separately  called  into  court  to  be  examined.^  The 
system  of  separate  examination  prevails  theoretically,  if  not  prac- 
tically, in  both  Houses  of  Parliament.^ 

§  1403.  When  the  competency  of  a  witness,  if  objected  to,  is 
settled,  he  is  sworn  in  the  cause  by  the  crier '  or  other  officer  of  the 
oourt.    If  he  improperly  decline  either  to  take  the  proper  oath,^  or 


»  Att-Gen.  v.  Sullivan,  1842  (Ir.) 
(Brady,  C.B.). 

•  fifis  words  are  : — **  Et  si  necessi- 
taa  ezegerit,  dividaiitur  testes  hujus- 
modi,  donee  ipsi  deposuerint  q[aicqmd 
velint,  ita  quod  dictum  unius  non 
dooebit  aut  oondtabit  eorum  alium 
ad  consimiliter  testificandum  "  :  0. 
26.  See,  also,  Williams  v.  Hulie, 
1663;  Swift.  Ev.  512. 

•  Where  Daniel  detected  the  per- 
jury of  the  two  old  judges,  who,  as 
eye-witnesses,  had  accused  the  wife 
01  Joacim  of  adultery ;  but  who,  on 
being  examined  apait,  differed  as  to 
the  plaoe  where  the  crime  was  com- 
mitted, the  one  swearing  it  was  under 
a  mastiG^  tree,  the  other  under  a  holm 
tree. 

•  Formerly  in  Scotland,  if  a  wit- 
ness was  objected  to  as  having  re- 
mained in  court  without  permission, 
his  evidence  could  not  be  heard ;  but 
3  &  4  V.  c.  59  ("  The  Evidence  (Soot- 
land)  Act,  1840 "),  $  3,  enacts,  that 
'*  in  any  trial  before  any  judge  of  the 
court  of  session  or  court  of  justiciary, 
or  before  any  sheriff  or  steward  of 
Scotland,  it  shall  not  be  imperative 


on  the  court  to  reject  any  witness 
against  whom  it  is  objected  that  he 
or  she  has,  without  the  permission 
of  the  court,  and  without  the  consent 
of  the  party  objecting,  been  present 
in  court  during  all  or  any  part  of 
the  proceedings ;  but  it  shail  be  com- 
petent for  the  court,  in  its  discretion, 
to  admit  the  witness,  where  it  shall 
appear  to  the  court  that  the  presence 
of '  the  witness  was  not  tne  con- 
sequence of  culpable  negligence  or 
criminal  intent,  and  that  the  witness 
has  not  been  unduly  instructed  or 
influenced  by  what  took  place  during 
his  or  her  presence,  or  that  injustice 
will  not  oe  done  by  his  or  her 
examination.*' 

»  Alison,  Pract.  of  Or.  L.  (So.),  642— 
645 ;  Tait,  Ev.  (Sc),  420 ;  2  Hume, 
Com.  189;  19  How.  St.  Tr.  331,  n. 

•  Taylor  v.  Lawson,  1828  (Best, 
O.J.,  regretting  that  it  is  not  uni- 
versally followed). 

'  R.  y.  Tew,  1855. 

'  If  in  an  administration  suit  an 
accoimting  party  be  subpoenaed  for 
examination,  he  cannot  refuse  to  be 
sworn  on  the  ground  that  he  has  not 
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to  make  the  proper  affirmation,  or  if,  after  haviDg  been  swpm,  lie 
refuse  to  give  evidence,  or  to  answer  any  question  which  the  oomt 
holds  that  he  is  bound  by  law  to  answer,  he  is  guilty  of  contempt 
of  court,  and  may  be  punished  accordingly.  When  such  an  offence 
is  committed  before  any  Division  of  the  High  Court,^  the 
refractoiy  witness  may  be  punished  instanter  by  fine  and  imprison- 
ment, and  it  is  not  necessary  that  the  cause  of  commitment  diould 
be  set  out  at  length  in  the  warrant.'  When  it  is  committed  before 
an  inferior  tribunal,  the  mode  of  dealing  with  the  refractoiy 
witness  id  general  depends  upon  the  statutable  powers  with  which 
the  particular  court  is  clothed.'  In  all  cases  a  refusal  to  diacharge 
the  duties  of  a  witness  is  regarded  as  a  grave  offence,  since  it  has 
a  tendency  to  obstruct  the  course  of  public  justice. 

§  1404.^  As  soon  as  a  witness  haa  been  duly  sworn,  the  party  by 
whom  he  is  produced  usually  examines  him.^  During  this  exami- 
nation, called  the  witness's  ^'  direct  examination,"  or  '*  examination 
in  chief,"  leading  questions  are  not  in  general  allowed  to  be  put.* 
A  ''  leading  question  "  is  one  which  suggests  to  the  witness  the 
answer  desired,'  or  which,  embodying  a  material  fact,  admit  of  a 


reoeiTed  sufficieiit  notioe  of  the  points 
on  which  he  ie  to  be  examined,  but 
after  being  sworn  he  may, — accord^ 
ing  to  what  would  seem  to  be  an 
absurd  rule, — object  to  answer  for 
that  reason :  Meyrick  t;.  James,  1877. 
See  E.  S.  0.  1883,  Ord.  XXXUI. 
r.  5. 

^  See  Ex  parte  Fernandez,  1861 ; 
Ex  parte  Clement,  1822. 

*  See  Ex  parte  Fernandez,  1861, 
where  the  witness  was  fined  500^, 
and  sentenced  to  six  months'  im- 
prisonment. 

>  See  as  to  the  County  Courts,  §  111 
of  **The  County  Courts  Act,  1888," 
(51  &  52  v.  c.  43)  enabling  the  judge 
to  impose  on  the  witness  a  fine  not 
exceeding  102. 

*  Gr.  Ev.  §§  432,  433. 

*  Formerly  in  Scotch  courts,  as 
soon  as  a  witness  was  sworn,  it  was 
necessary  for  the  judge  to  examine 
him  in  initialilms,  that  is,  to  ask  him 
whether  he  had  been  instructed  what 
to  say,  or  had  received  or  had  been 
promised  any  good  deed  lor  what  he 


was  to  say,  or  whether  he  bore  any 
ill-will  to  the  adverse  party,  or  had 
any  interest  in  the  cause,  or  concern 
in  conducting  it;  together  with  hia 
age,  and  whether  he  was  married  or 
not,  and  the  degree  of  his  relation- 
ship to  the  party  adducing  him  :  Tait, 
Ev.  (Sc.)  424;  but  now  this  course 
is  no  longer  necessary,  though  it  is 
still  competent  for  the  judge,  or  for 
the  party  against  whom  the  witnesa 
shall  be  called,  to  examine  him  m 
initialihus,  as  heretofore :  3  &  4  Y. 
c.  69  (**  The  Evidence  (Scotland)  Act, 
1840"),  §  2. 

*  See  Greenle&f  on  Ev.  Idth  edit. 
(1892)  p.  569.  As  to  what  will  be 
regarded  as  leading  interrogatories, 
see  Gregory  v.  Marychurch,  1850; 
Lincoln  v.  Wright,  1841.  For  an 
early  instance  of  discussion  as  to 
whether  a  question  was  leading,  see 
E.  V.  Bosewell,  1684. 

'  1  St.  Ev.  169 ;  2  Ph.  Ev.  460 ; 
Alison,  Pract.  of  Cr.  L.  (Sc.)  545; 
Tait,  Ev.  (Sa)  427 ;  24  How.  St  Tr, 
659,  660,  n. 
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CQDoliiaiye  answer  by  a  simple  negative  or  affirmatiye.^  This, 
lioweyer,  must  be  nnderstood  in  a  reasonable  sense.  It  therefore 
does  not  apply  to  the  part  of  the  examination  which  is  introduotorj 
to  that  which  is  material.^  If,  indeed,  it  were  not  allowed  to 
approach  the  points  at  issue  by  such  questions,  examinations  would 
be  most  inconyeniently  protracted.  To  abridge  the  proceedings^ 
and  bring  the  witness  as  soon  as  possible  to  the  material  points  on 
which  he  is  to  speak,  the  counsel  may  lead  him  on  to  that  point, 
and  may  recapitulate  to  him  the  acknowledged  facts  of  the  case, 
which  haye  been  already  established.  The  judge  may,  too,  in  hia 
discretion,  allow  leading  questions  to  be  put  in  a  direct  examina- 
tion, and  he  will  do  so  where,  for  instance,  the  witness,  by  his 
oonduot  in  the  box,  obviously  appears  to  be  hostile  to  the  party 
producing  him,  or  interested  for  the  other  party,  or  unwilling  to 
giye  eyidenoe,'  or  where  special  circumstances  render  the  witness 
rather  the  witness  of  the  court  than  of  the  party  .^  Questions 
which  assume  facts  to  haye  been  proved  which  have  not  been 
proved,  or  that  particular  answers  have  been  given  which  have  not 
been  given,^  will  not,  however,  at  any  time  be  permitted. 

S  1405.  For  the  purpose  of  identification,  too,  a  witness  may  be 
directed  to  look  at  a  particular  person,  and  say  whether  he  is  the 
man.*^  Indeed,  wherever,^  from  the  nature  of  the  case,  the  mind 
of  the  witness  cannot  be  directed  to  the  subject  of  inquiry  without 
a  particular  specification  of  it,  questions  may  be  put  in  a  leading 
form.  Accordingly,  a  witness  called  to  contradict  another  respecting 
the  contents  of  a  lost  letter,  who  cannot,  off-hand,  recollect  aU  its 
contents,  may  have  the  particular  passage  suggested  to  him,  at 


1  NichoUfl  V,  Dowding,  1815  (Ld. 
EUenboTough). 

»  Id. 

*  Price  V,  ManDing,  1889,  0.  A.; 
B.  V.  Chapman,  1838  (Ld.  Abinger) ; 
E.  r.  Ball,  1839 ;  B.  v.  Murphy,  1837 
(Coleridge,  J.);  Clarke  v.  SafPery, 
1824  (Best,  C.JO;  Parkin  v.  Moon, 
1836  (Alderson,  B.).  See,  also,  17  & 
18  V.  c  125,  5  22,  post,  S  1426.  The 
mere  fact  that  the  interest  of  the 
witness  is  necessarily  adverse  to  that 
of  the  party  calling  him  does  not, 
in  Enghind,  make  sooh  a  course  a 


matter  of  right:  Price  v.  Manning, 
1889,  supra;  disapproving  Clarke  v. 
Saffery,  1824,  contri.  But  it  would 
appear  to  be  otherwise  in  America : 
Gr.  Ev.  S  435. 

^  See,  for  instance,  Bowman  v.  Bow- 
man, 1843  (Cresswell,  J.). 

»  See  Hill  v.  Ooombe,  1818; 
Handley  v.  Ward,  1818;  Gt.  Ev. 
§434. 

•  E.  V.  Watson,  1817  (Ld.  Ellen- 
borough);  B.  v.  Berenger,  1817  (id.), 

T  Gr.  Ev.  $  436,  in  part 
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least  after  his  unaided  memory  has  been  exhausted.^  A  witness 
who  stated  that  he  could  not  reoolleot  the  names  of  the  members  of 
a  firm,  so  as  to  repeat  them  without  suggestion,  but  that  he  might 
possibly  reoognise  them  if  suggested,  has  been  permitted  to  hare 
this  done ;  ^  and  a  witness  called  to  oontradiot  another,  who  has 
denied  having  used  certain  expressions,  may  sometimes,  by  per- 
mission, be  asked  by  counsel  whether  the  particular  words  denied 
were  not  in  fact  uttered  by  the  former  witness.'  This  permission 
will,  however,  it  seems,  only  be  given  as  to  expressions  which  are 
not  in  themselves  evidence  in  the  cause ;  the  object  of  relaxing  the 
general  rule  being  simply  to  exclude  the  other  parts  of  the  conver- 
sation, which  would  not  be  admissible.^  The  court  will,  too, 
sometimes,  allow  a  pointed  or  leading  question  to  be  put  to  a 
witness  of  tender  years,  whose  attention  cannot  otherwise  be  called 
to  the  matter  under  investigation.^  Indeed,  the  judge  has  a 
discretionary  power, — not  controllable  by  the  Court  of  Appeal,* — 
of  relaxing  the  general  rule,  whenever,  and  under  whatever  cir- 
cumstances, and  to  whatever  extent,  he  may  think  fit,  though  the 
power  should  only  be  exercised  so  far  as  the  purposes  of  justice 
plainly  require.' 

§  1406.^  A  witness  is  sometimes  permitted  to  refresh  and  assist 
his  memory^  by  the  use  of  a  icritten  instrument^  memorandum,  or 
entry  in  a  book.*      This  can,  however, — except  in  the  case  of 


1  Courteen  v.  Touse,  1807  (Ld. 
Ellenborough). 

*  Acerro  v.  Petroni,  1815  (Ld, 
Ellenborough). 

»  Edmonds  v.  Walter,  1820  (Ab- 
bott, O.J.). 

«  Hallett  V.  Gousens,  1839  (Er- 
skine,  J.]. 

»  Moody  V,  Howell,  1835  (Am.). 

*  See  Lawdon  v.  Lawdon,  1855 
(Ir.). 

'  Ohlsen  v.  Terrero,  1874,  0.  A. ; 
Moody  V.  Eowell,  1835  (Am.). 
>  Gr.  Ev.  §§  436,  438,  in  part. 

*  In  America,  it  has  been  neld  that 
he  can  be  compelled  to  do  this.  See 
Greenleaf  on  Ev.  loth  edit.  (1892\ 
§  436,  and  notes.  By  the  New  York 
Civil  Code,  §  1843:— **  A  witness  is 
allowed  to  refresh  his  memory  le- 
Bpecting  a  fact,  by  anything  written 


by  himself,  or  under  his  direction,  at 
the  time  when  the  fact  occurred  or 
immediately  thereafter,  or  at  any 
other  time  when  the  fact  was  fre^ 
in  his  memory,  and  he  knew  that 
the  same  was  correctly  stated  in  the 
writing.  But  in  such  case  the  writing 
must  be  produced,  and  may  be  seen 
by  the  adverse  party,  who  may,  if  he 
choose,  cross-examine  the  witness 
upon  it,  and  may  read  it  to  the  jury. 
So,  also,  a  witness  may  testify  from 
such  writing,  though  he  retain  no 
recollection  of  the  particular  facts; 
but  such  evidence  must  be  received 
with  caution."  By  §  159  of  the  Ind. 
Ev.  Act,  1872,  "A  witness  may, 
while  under  examination,  refresh  his 
memory  by  referring  to  aiiy  writing 
made  by  himself  at  the  time  of  the 
transaction  oonceming  which  he  it 
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soientifio  witnesses  referring  to  professional  books  as  the  foundation 
of  their  opinion,^ — ^be  adopted  only  where  the  writing  has  been 
made,  or  its  aoonraoj  recognised,  at  the  time  of  the  fact  in 
question,  or,  at  furthest,  so  recently  afterwards,  as  to  render  it 
probable  that  the  memory  of  the  witness  had  not  then  become 
defectiye.^  Accordingly,  in  a  Scotch  case,  a  witness  was  not 
allowed  to  consult  notes,  prepared  by  him  same  weeks  after  the 
transaction  had  occurred,  and  when  he  had  reason  to  believe  that 
he  should  be  called  to  give  evidence.' 

§  1407.  Its  own  peculiar  circumstances  must  govern  each  case 
raising  this  question.  Usually,  however,  if  the  witness  swears 
positively,  that  the  notes,  though  made  ex  post  /aetOj  were  taken 
down  at  a  time  when  he  had  a  distinct  recollection  of  the  facf^ 
there  narrated,  he  will  be  allowed  to  use  them,  though  drawn  up  a 
considerable  time  after  the  transactions  had  occurred.^  If,  how- 
ever, the  memoranda  were  prepared  subsequently  to  the  event  at 
the  instance  of  the  party  calling  the  witness,  or  of  his  solicitor, 
they  can  in  no  case  be  permitted  to  be  used,  since  a  door  might 
thus  be  opened  to  the  grossest  fraud.  Accordingly,  a  witness  who 
had  drawn  up  a  paper  for  the  party  calling  him,  after  the  cause 
was  set  down  for  trial,  though  eighteen  months  before  the  trial 
was  actually  heard,  was  not  allowed  to  refer  to  it;^  and  the 
depo^tion  of  a  witness  who  had  to  refresh  her  memory,  resorted  to 
certain  minutes  drawn  up  at  her  request  by  the  solicitor  for  the 
party  she  supported,  as  a  digest,  in  the  form  of  notes,  at  the  time 
they  took  place,  of  certain  transactions,  though  she  had  herself 
afterwards  revised  and  transcribed  such  minutes,  is  said^  to  have 
been  suppressed  by  Lord  Chancellor  Hardwicke. 


questioned,  or  so  soon  afterwards 
toat  the  court  oonfiiders  it  likely  that 
the  transaction  was  at  that  time  fresh 
in  his  memory.  The  witness  may  also 
refer  to  any  such  writing  made  by 
any  other  person,  and  read  by  the 
witness  within  the  time  aforesaid, 
if  when  he  read  it  he  knew  it  to  be 
correct. 

1  As  to  this  practice,  see  post, 
{§  1422,  1423. 

>  B.  V.  Home  Tooke,  1794 ;  Bor- 
zoogh  V.  Martin,  1809;  Smith  v, 
Hozgaa,  1899;  Wood  v.  Oooper,  1845. 


•  B.  V.  Sir  A.  Gordon  Kinloch^ 
1795  (as  held  by  the  majority  of  tke 
courts) ;  Jones  v.  Stroud,  1825. 

•  E.  v.  Sir  A.  Gordon  Kinloch, 
1795  (So.);  Wood  v.  Cooper,  1845 
(Pollock,  O.B.).  See,  also,  Jones  v. 
Stroud,  1825 ;  §  1408. 

•  Steinkeller  v.  Newton,  1838 
(Tindal,  C.J.). 

•  In  Anon.,  1753  (Ld.  Hardwioka 
as  reported  by  Ld.  Ashburton) ; 
cited  by  Ld.  "Kenyon  in  Doe  v. 
Perkins,  1790.  See  Sayer  v.  Waf^ 
staff,  1842. 
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i  1408.  Whether,  indeed,  a  witness  can  erer  refresh  his  memoij 
bj  ref eiring  to  a  mere  copy  of  his  original  memorandum  is  m 
question  of  doubt.^  In  several  oases  he  has  been  allowed  to  do  sn^ 
where,  having  looked  at  the  oopy,  he  was  enabled  to  swear  posi* 
tivelj  to  the  facts  from  his  own  recolkction}  Here,  however,  it 
must  be  presumed  (though  some  of  the  reports  are  silent  on  the 
subject),  that  the  oopj  from  the  notes  of  the  witness  was  made 
either  by  himself,  or  bj  some  person  in  his  presence,  or  at  least  in 
such  a  manner  as  to  enable  the  witness  to  swear  to  its  aoouraoy.^ 
Even  then,  it  may  be  questionable  whether  the  oopj  should  be 
used,  so  long  as  the  original  is  in  existence,  and  its  f|bsenoe 
unexplained;  and  there  is  much  weight  in  the  remark  of 
Patteson,  J.,  that  the  rule  requiring  the  production  of  the  best 
evidence  is  equally  applicable,  whether  a  paper  be  produced  aa 
evidence  in  itself,  or  be  merely  used  to  refresh  the  memory.^  And 
in  a  case  at  Nisi  Prius,  a  witness  was  not  permitted  to  refresh  hia 
memory  with  the  copy  of  a  paper  taken  by  himself  six  months  after 
he  made  the  original,  though  the  original  was  proved  to  have 
become  illegible ;  the  judge  observing,  that  the  witness  could  only 
look  at  the  original  memorandum  made  near  the  time.' 

§  1409.  Be  this  general  question  as  it  may,  it  is  dear,  that  if 
the  copy  be  an  imperfect  extract,  or  be  not  proved  to  be  a  correot 
copy,  or  if  the  witness  have  no  independent  recollection  of  the  facta 
narrated  therein,  the  original  must  be  used.® 

1  By  $  159  of  ''The  Indian  Evi-  Leicester,  1834,  as roported £  A.  ft  E. 
denoe  Act,  1872:"— *;  Whenever  a  215  ;  B.  v.  Hedges,  1767  (Ld.  Ellen- 
fitness  may  refresh  his  memory  by  borough) ;  Solomons  v,  OampbeU, 
referenoe  to  an^r  document,  he  may,  1822,  cited  St.  £t.  188,  n.  (Abbott, 
with  the  permission  of  the  court,  refer  ^*  JO ;  Beech  v,  Jones,  1848  ;  Aloook 
to  a  copy  of  such  document:  provided  v.  The  Boy.  £xch.  Ins.  C!o.,  1849. 
the  court  be  satisfied  that  there  is  In  Burton  v.  Plummer,  1834,  the 
Bufficient  reason  for  the  non-produc-  plaintiffs  clerk,  being  called  to  prove 
tion  of  the  original."  the  order  and   delirery  of   certain 

*  Tanner  v.  Taylor,  1756  (Legge,  goods,  sought  to  refresh  his  memory 
B.);  cited  by  Builer,  J.,  in  Doe  v.  by  some  entries  in  a  ledger,  record- 
Perkins,  1790 ;  Anon.,  1827  (Bay ley,  ing  transactions  in  trade  which  bad 
J.) ;  Duch.  of  Kingston's  case,  1776 ;  been  noted  by  the  clerk  in  a  waste- 
B.  V.  Hedges,  1767.  book  as  they  occurred,  and  day  by 

*  Ld.  Talbot  v,  Ousadk,  1864  (Lr.).      day  copied  lyy  the  pkintiif  into  tlie 
4  Burton  v.  Plummer,  18d4.    See,      ledger,  each  entry  being  at  the  time 

sLk),  Jones  v.  Stroud,  1825.  checked  by  the  der^     The  ledger 

*  Jonas  V.  Stroud,  1825  (Best,  was  regarded  as  an  original,  and  the 
G.  J.>.  witness  allowed  to  refresh  his  memory 

*  iDoe  V.  Perkins,  1790 ;  explained  thereby,  witiM>ut  aooountin^  for  die 
(Patteson,  J.)  in  B.  v.  St.  Martin's,  absence  of  the  wsete-book.  Jja  Horns 
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§  1410.  But,  apart  from  the  qnestion  as  to  any  distinction 
between  originals  and  copies,  to  entitle  a  witness  to  refresh  his 
memoiy  by  any  memoranda,  it  is  necessary  that  they  should  have 
been  made,  either  by  the  tcitness  himself,  or  bt/  same  person  in  his 
presenee^^  or,  at  least,  that  he  should  have  examined  them  while 
the  facts  were  fresh  in  his  memory,  and  should  then  have  known 
that  the  particulars  therein  mentioned  were  correctly  stated.' 
Under  the  last  part  of  this  rule,  a  seaman  has  been  allowed  to 
refer  to  a  log-book,  which,  though  not  written  by  himself,  had, 
from  time  to  time,  and  while  the  occurrences  were  recent,  been 
examined  by  him ; '  a  pay-clerk  to  look  at  a  workman's  time-book, 
which  he  has  acted  upon  in  paying  the  weekly  wages ;  ^  to  prove 
the  date  of  an  act  of  bankruptcy,  the  court  has  several  times 
permitted  witnesses  to  refer  to  their  depositions,  taken  shortly 
after  the  bankruptcy,  though  such  depositions  were  of  course  not 
written  by  themselves,  but  merely  signed  by  them;^  where  a 
witness  called  on  behalf  of  a  prosecution  makes  a  statement  in  his 
examination  in  chief  inconsistent  with  what  he  has  previously 
sworn  before  the  magistrates  or  the  coroner,  the  counsel  for  the 
Grown  may  show  him  his  deposition,  for  the  purpose  of  refroshing 
his  memory,  and  may  then  repeat  the  question  in  a  leading  form ;  ^ 
and  a  witness  will  always  be  allowed  to  look  at  the  document 


V.  Mackenzie,  1839,  H.  L.,  a  surveyor 
was  permitted  to  refresh  his  memory 
Vy  a  printed  copy  of  a  report  fur- 
nished by  him  to  his  employers,  and 
compiled  from  his  original  notes,  of 
which  it  was  substantially,  though 
not  TerbaUy,  a  transcript,  the  report 
aeems  to  nave  been  treated  in  the 
light  of  an  original  document;  and 
although  it  contained  some  marginal 
notes,  made  only  two  days  before,  it 
was  still  allowed  to  be  used,  these 
notes  consisting  of  mere  calcula- 
tions, which  the  witness,  if  time  were 
given  him,  could  repeat  without  their 
aid.  In  Topham  v,  Maogregor,  1844, 
the  writer  of  a  newspaper  article  was 
allowed  to  refresh  iiis  memory  by 
the  paper,  his  MS.  being  raoved  to 
be  lost.  See,  also,  Ld.  Talbot  v» 
Chwck,  1886  Or.). 

'  I>uch.  of  JIjAgston's  case,  1776. 

*  Compare  the  provisions  of  theNew 


York  Code,  set  out  ante,  §  1406,  n. 

»  Burrough  v.  Martin,  1809  (Ld. 
EUenborough);  Anderson  v.  WhaUey, 
1852. 

*  B.  V.  Lanffton,  1877,  0.  0.  B. 

»  Smith  V.  Morgan,  1839  (Tindal 
O.J.);  Wood  V.  Otwper,  1846  (Pol- 
lock,   C.BJ;    Yaugnan  v.  Martin, 
1796  (Ld.  Kenyon). 

«  B.  V.  Williams,  1853  rWilliams, 
J.).  But  counsel  for  the  aefenoe,  in 
cross-examining  a  witness,  may  not 
place  his  deposition  in  his  hand  to 
refresh  his  memory  without  putting 
it  in  evidence:  B.  v,  Foid,  1851. 
Under  the  old  law,  a  witness,  having 
denied  on  cross-examination  that  he 
was  ever  sentenced  to  imprisonment, 
was  not  pennitted  to  have  Ids  memory 
refreshed  by  a  copy  of  his  conviction : 
Meagoe  v,  Simmons,  1827.  As  to  the 
present  law,  see  28  &  29  Y.  o.  18,  $  6, 
cited  post,  f  1437. 
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itself  if  he  has  checked  an  entry  made  by  another  person ;  ^  or  has 
actually  seen  money  paid  and  a  receipt  given  ;^  or  has  read  a 
memorandum  to  a  party  who  had  assented  to  its  terms.'  If  the 
witness  has  become  biind^  the  paper  may  be  read  over  to  him  for 
the  purpose  of  exciting  his  recollection.^ 

§  1411.  A  writing,  used  to  refresh  the  memory,  does  not  thereby 
become  evidence  of  itself.*  Consequently,  it  is  not  necessary  that 
it  should  even  be  admissible^  and  a  document  which  cannot  be  read 
for  want  of  a  stamp,  may  be  referred  to  by  the  witness  in  giving 
his  evidence.*  Neither  is  it  essential  that  notes  used  by  a  witness, 
who  is  called  to  prove  a  conversation,  a  speech,  or  the  like,  should 
contain  a  verbatim  account  of  all  that  was  uttered.  Thus,  a  short- 
hand writer  who  had  taken  a  verbatim  note  of  such  parts  of  an 
address  as  he  deemed  material,  but  was  merely  able  to  swear  to 
the  substantial  correctness  of  the  remainder,  was  permitted  to  read 
the  whole.^ 

§  1412.  In  order  that  a  document  may  be  used  to  refresh  the 
memory,  it  is  not  necessary  that  the  witness,  after  having  seen  it, 
should  have  any  independent  recollection  of  the  facts  mentioned 
therein,  or  connected  therewith ;  but  it  will  suffice  if  he  remembers 
that  he  has  seen  the  paper  before,  and  that,  when  he  saw  it,  he 
knew  its  contents  to  be  correct ;  or  even  if,  entirely  forgetting  the 
circumstances  themselves,  and  the  fact  of  his  having  seen  the 
paper,  he  can  still,  in  consequence  of  recognising  his  signature  or 
writing  upon  it,  vouch  for  the  accuracy  of  the  memorandum,  or 


*  Burton  v,  Plummer,  1834. 

s  Hambert  v.  Cohen,  1803  (Ld. 
Ellenborough). 

»  Ld.  Bolton  v.  Tomlin,  1836 ; 
Jacob  V.  Lindsay,  1801 ;  R.  v.  St. 
Martin's,  Leicester,  1834.  Witnesses 
are  even  reported  to  have  been  allowed 
to  refresh  their  memories  from  the 
brief  notes  of  counsel  taken  at  a 
former  trial,  providt^d  they  could  after- 
wards speak  from  recollection,  and 
not  merely  from  the  notes ;  Lawes  v. 
Beed,  1835  (Alderson.  B.,  citing 
Balme  v,  Hutton,  undated,  as  similar; 
and  see,  also,  Henry  v.  Lee,  1814). 
These  cases,  however,  can  scarcely 
be  regarded  as  authorities,  being 
certainly  inconsistent  with  that  first 
oited,  as  well  as  with  principle. 


*  Catt  V.  Howard,  1820  (Abbott, 
C.J.) ;  Vaughan  v,  Martin,  1796  (Ld. 
Kenyon). 

*  Alcock  V,  The  Roy.  Exch.  Ins. 
Co.,  1849;  Payne  v.  Ibbotson,  1858. 

<  Maugham  v.  Hubbard,  1828; 
Jacob  V.  Lindsay,  1801 ;  Bamberfc  v. 
Cohen,  1803  (Ld.  Ellenborough); 
Catt  V.  Howard,  1820  (Abbott,  C.J.). 

]  R.  V.  O'Connell,  1843  (L:.).  In 
this  case,  it  was  strongly  urged  that, 
as  by  the  witnesses  own  showing  the 
note  wajB  a  partial  one,  the  fulness 
and  consequent  accuracy  of  which 
rested  on  his  private  opinion  of  the 
materiality  of  what  was  spoken,  he 
was  not  entitled  to  use  it  at  all,  but 
was  bound  to  depend  on  his  memory 
alone. 
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swear  to  the  particular  fact  in  question.  Acx)ordingl7,  it  is  enough 
if  the  agent,  who  made  a  parol  lease,  and  entered  a  memorandum 
of  the  terms  in  a  book,  states  that  he  has  no  memory  of  the  trans- 
action save  from  the  book,  but  that  on  reading  the  entry  he  enter- 
tains no  doubt  that  the  fact  really  happened  ;^  if  a  barrister, 
called  to  prove  that  a  witness  had  materially  varied  his  account 
since  the  last  trial,  though  he  has  no  independent  recollection  of 
what  took  plaoe  on  the  former  occasion,  vouch  the  notes  on  his 
brief  to  which  he  refers  to  refresh  his  memory  as  accurate  ;^  if  a 
banker's  clerk,  on  being  shown  a  bill  of  exchange,  which  has  his 
own  writing  upon  it,  knows  from  this,  and  is  able  to  swear  posi- 
tively that  it  has  passed  through  his  hands  ;^  or  if  a  witness,  from 
seeing  his  own  signature  to  the  attestation  of  a  deed,  says  that, 
though  he  has  no  recollection  of  the  fact,  he  is  sure  that  he  saw 
the  party  execute  it.* 

§  1413.  In  all  cases  where  documents  are  used  for  the  purpose 
of  refreshing  the  memory  of  a  witness,  it  is  usual  and  reasonable,^ 
— and  if  the  witness  has  no  independent  recollection  of  the  fact, 
necessary, — that  they  should  be  produced  at  the  trial,®  and  that 
the  opposite  counsel  should  have  an  opportunity  of  inspecting  them, 
in  order  that  on  cross-  or  re-examination,  he  may  have  the  benefit 
of  the  witness's  refreshing  his  memory  by  every  part7  But  it  is 
not  necessary  for  the  adverse  party  to  put  in  the  document  as  part 
of  his  evidence,  merely  because  he  has  looked  at  it,  or  has  cross- 
examined  the  witness  respecting  entries  which  have  been  previously 
referred  to.*     If,  however,  he  goes  further,  and  cross-examines  as 


'  R.  V.  St.  Martin's,  Leicester, 
1834.  See,  also,  Haig  v.  Newton, 
1817 ;  Shajpe  v,  Bingley,  1817 ; 
Maugham  t;.  Hubbard,  1828. 

«  R.  V,  Guinea,  1841  (Jr.)  (Oramp- 
ton,  J.). 

»  Gr.  Ev.  §  437,  in  great  part,  for 
seven  lines. 

«  Maugham  v.  Hubbard,  1828 
(Bayley,  J.) ;  R.  v.  St.  Martin's, 
LeioeeteT,  1834  (Taunton,  J.) ;  Eub- 
sell  V.  Coffin,  1829  (Am.);  Jackson 
V.  Christman,  1830  (Am.);  Pi^ott  v. 
HoUoway,  1808  (Am.);  Smith  v. 
Lane,  1824(Am.) (Gibson,  J.);  Olark 
V.  Yoroe,  1836  (Am.). 


•  R.  V,  Hardy,  1794  (Eyre,  C.J.). 
But  it  does  not  ajppear  to  be  strictly 
necessaiy:  Kensington  v.  Inglis, 
1807  ;  Burton  v.  Plummer,  1834. 

•  Beech  v.  Jones,  1848. 

^  Howard  v.  Canfield,  1836  (Cole- 
ridge, J.) ;  B.  V,  St.  Martin's,  Leices- 
ter, 1834  (Patteson,  J.);  Sinclair  v. 
Stevenson,  1824  (Best,  C.J.);  Loyd 
V.  Freshfield,  1826;  Dupuy  t;.  Tru- 
man, 1843 ;  Lord  v.  Colvin,  1854. 

"  E.  v.  Bamsden,  1827  (Ld.  Ten- 
terden) ;  Gregory  v.  Tavemor,  1833 
(Gumey,  B.);  Payne  v.  Ibbotson, 
1858. 
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to  other  parts  of  the  memoracndmn,  it  seems  that  he  thereby  makes 
it  his  own  evidence.^  If  a  paper  he  put  into  the  hand  of  a 
witness,  merely  to  prove  handwriting,  and  not  to  refresh  his 
memoiy,'  or  if,  being  given  to  the  witness  for  the  purpose  of 


*  Gregory  v.  Tavemor,  1833.  See 
Stephens  v.  Foster,  1833. 

>  Kussell  V,  Rider,  1834  (Boean- 
quet,  J.);  Sinclair  v,  Stevenson, 
1824 ;  Lord  v.  Colvin,  1854.  As  to 
Scotoh  law,  Alison,  in  his  Treatise 
on  the  Practice  of  the  Criminal  Law, 
with  reference  to  the  law  of  Scotland, 
observes,  **  The  rule  is,  that  notes  or 
memoranda  made  up  by  the  witness 
at  the  moment,  or  recently  after  the 
fact,  may  be  looked  to  in  order  to 
refresh  ms  memory ;  but  if  they  were 
made  up  at  the  diJstance  of  weeks  or 
months  thereafter,  and  stlLl  more,  if 
done  at  the  recommendation  of  one  of 
the  parties,  they  are  not  admissible. 
It  is  accordingly  usual  to  allow  a 
witness  to  look  to  memoranda  made 
at  the  time,  of  dates,  distances,  ap- 
pearances on  dead  bodies,  lists  of 
stolen  goods,  or  the  hke,  before 
emitting  his  testimony,  or  even  to 
read  such  notes  to  the  jury  as  his 
evidence,  he  having  first  sworn  that 
they  were  made  at  the  time  and 
faitnfuUy  done.  In  regard  to  lists 
of  stolen  goods  in  particular,  it  is 
now  the  usual  practice  to  have  in- 
ventories of  Ihem  made  up  at  the 
time  from  the  information  of  the 
witness  in  precognition,  signed  by 
him,  and  libelled  on  as  a  production 
at  the  trial,  and  he  is  then  desired  to 
read  them,  or  they  are  read  to  him, 
and  he  swears  that  they  contain  a 
correct  list  of  the  stolen  articles.  La 
this  way  much  time  is  saved  at  the 
trial,  and  much  more  correctness 
and  accuracy  is  obtained  than  could 
possibly  have  been  expected,  if  the 
witness  were  required  to  state  from 
memory  all  the  particulars  of  the 
stolen  articles,  at  the  distance  perhaps 
of  months  from  the  time  when  they 
were  lost.  With  the  exception,  how- 
ever, of  such  memoranda,  notes.  Or 
inventories,  made  up  at  the  time  or 
fhortly  after  the  occasion  libelled,  a 
witness  is  not  permitted  to  refer  to 
a  written  paper  as  containing  bis 
deposition ;  for  that  would  annihilate 


the  whole  advantages  of  parol  evi- 
dence and  viv4  voce  examination, 
and  convert  a  jury  trial  into  a  mere 
consideration  of  written  instruments. 
Thero  is  one  exception,  however, 
properly  introduced  into  this  rule ;  in 
the  case  of  medical  or  other  scientific 
renorts  or  certificates,  which  are 
lodged  in  process  before  the  trial, 
and  libelled  on  as  productions  in  the 
indictment,  and  which  the  witness 
is  allowed  to  read  as  his  deposition 
to  the  jury,  confirming  it  at  its  dose 
by  a  declaration  on. his  oath,  that 
it  is  a  true  roport.  The  reason  of 
this  exception  is  founded  in  the  con- 
sideration, that  the  medical  or  other 
scientific  facts  or  appearances  which 
are  the  subject  of  such  a  report,  are 
generally  so  minute  and  detailed  that 
they  cannot  with  safety  be  intrusted 
to  the  memory  of  the  witness,  but 
much  more  reliance  may  be  placed 
on  a  roport  made  out  by  him  at  the 
time  when  the  facts  or  appearances 
aro  fresh  in  his  recollection;  while, 
on  the  other  hand,  such  witnesses 
have  generally  no  personal  interest 
in  the  matter,  and  from  their  situa- 
tion and  rank  in  life,  aro  much  less 
liable  to  suspicion  than  those  of  an 
inferior  class,  or  more  intimately 
connected  with  the  transaction  in 
question.  Although,  therefore,  the 
scientific  witness  is  always  called  on 
to  read  his  roport,  as  affording  the 
best  evidence  of  the  appearances  he 
was  called  on  to  examine,  yet  he  may 
be,  and  generally  is,  subject  to  a 
further  examination  by  the  pro- 
secutor, or  a  cross-examination  on 
the  prisoner's  part;  and  if  he  is 
called  on  to  state  any  facts  in  the 
case,  unconnected  with  his  scientific 
report,  as  conversations  with  the 
deceased,  confessions  heard  by  him 
from  the  panel,  or  the  like,  utitor 
jure  communi,  he  stands  in  the  situa- 
tion of  an  ordinary  witness,  and 
must  give  his  evidence  verbally  in 
answer  to  the  questions  put  to  him. 
and  can  only  'refer  to  jottings  or 
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refreehing  his  memory,  the  questions  foimded  upon  it  utterly  fail, 
the  opposite  party  is  not  entitled  to  see  it,  except  sufficiently  to 
enable  him  to  recognise  it  if  it  be  subsequently  offered  in  evidence, 
or  to  re-examine  upon  it,  and  may  not  comment  upon  its  contents.^ 
Indeed,  if  under  these  circumstances  he  read  it  or  comment  on  it, 
he  may  be  required  by  his  adversary  to  put  it  in.* 

§  1414.  In  general,  and  unless  the  case  be  one  in  which  evidence 
of  reputation  is  admissible,*  witnesses  must  speak  only  to  facU 
within  their  own  knowledge ;  and  will  not  be  permitted, — except 
under  circumstances  to  be  presently  mentioned,*— to  express  their 
belief  or  opinion.  For  instance,  in  an  action  for  the  price  of  goods 
supplied  to  a  firm,  where  the  question  is,  whether  defendant  held 
himself  out  to  plaintiff  as  the  only  person  composing  the  firm, 
a  witness,  who  proves  the  giving  of  the  order  by  the  defendant, 
may  not  be  asked  with  whom  he  dealt,  since  such  a  question  was 
only  a  skilful  mode  of  ascertaining  the  witness's  opinion  (which 
may  be  founded  on  hearsay  evidence),  but  the  only  proper  inquiry 
is  as  to  the  acts  done  ;^  and  in  an  action  for  slander,  if  the  words 
used  are  alleged  to  have  been  spoken  in  a  sense  different  from 
fheir  ordinary  meaning,  a  bystander  cannot  be  asked,  in  the  first 
instance,  what  he  understood  by  them,*  but  the  proper  course  is 
to  ask  the  witness  whether  there  was  anything  to  prevent  the 
words  from  conveying  the  meaning  which  they  ordinarily  would 
convey  to  him ;  and  then,  if  he  states  any  facts  which  lead  to  the 
inference  that  they  were  used  in  a  peculiar  sense,  a  foundation 
will  have  been  laid  for  the  question,  ^^  What  did  you  understand 
by  those  words  P  " ' 

§  1415.*  But  the  law  does  not  require  a  vdtness  to  speak  even 
as  to  facts  which  are  within  his  own  knowledge^  with  such 
certainty  as  to  exclude  all  doubt;  and  if  he  has  any  personal 

memoranda  of  dates,  Ac.,  made  np         '  Ante,  $  607. 

at  tlie  time  to  refresh  his  memorv,         ^  Poet,  §§  1416 — 1425. 

like  any  other  person  put  into  the         *  Bonfield  v.  Smith,  1844. 

box"  :  pp.  640 — 642.  •  D.  of  Brunswick  v.  Harmer,  1850. 

^  Holland  v.  Beeves,  1835  (Alder-         ^  Daines  v.  Hartley,   1848.     See 

son,  B.) ;    Cope  v.  Thames  ELaven  Simmons  v.  Mitchell,  1881. 
Dock  Co.,  1848 ;  Peck  v.  Peck,  1870 ;         •  Gr.  Ev.  §  440,  in  part. 
E.  v.  Buncombe,   1838  (Ld.  Den-         '  As  to  evidence  of  reputation,  see 

man) ;  Lord  v.  Colvin,  1854.  ante,  §  607. 

*  Palmer  v.  Madear,  1858. 
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recolleotion  of  the  fact  under  investigation,  he  may  state  what  he 
rememhers,  and  leave  the  jury  to  judge  of  the  weight  of  his  testi- 
mony.^ If,  however,  the  impression  on  his  mind  be  so  slight  as  to 
justify  a  belief  that  it  may  have  been  derived  from  others,  or  may 
be  some  unwarrantable  deduction  of  his  own  dull  understanding 
or  lively  imagination,  it  will  be  rejected  * 

§  1416.'  On  some  particular  subjects,  positive  and  direct  testi- 
mony is  often  unattainable.  In  such  cases,  a  witness  is  allowed  to 
testify  as  to  his  belief  or  opinion^  or  even  to  draw  inferences  respect- 
ing the  fact  in  question  from  other  facts  which  are  within  his 
personal  knowledge.  And  a  man  who  swears  positively  to  a  belief 
or  a  fact  which  he  knows  to  be  untrue,  is  liable  to  be  convicted  of 
perjury.*  Accordingly,  it  is  common  for  witnesses  to  express  their 
belief  respecting  the  identity  of  persons  and  things,  as  also  respect- 
ing the  genuineness  of  disputed  handtcriting ;^  on  a  question 
whether  a  house  agent  was  entitled  to  his  commission,  as  on  the 
sale  of  a  house  through  his  intervention,  the  purchaser  may  say 
whether  he  thought  he  should  have  bought  the  property  if  he  had 
not  obtained  a  card  to  view  it  from  that  agent;*  and  on  a  claim 
for  damages  in  a  suit  for  adultery,'  or  in  an  action  for  breach  of 
promise  of  marriage,  any  person  who  has  been  in  a  position  to 
observe  the  mutual  deportment  of  the  parties,  may  give  evidence 
as  to  his  opinion,  whether  or  not  they  were  attached  to  each  other.* 
In  America  it  has  been  determined,  upon  grave  consideration  (a 
decision  which  is  in  conformity  with  a  doctrine  which  has  always 
prevailed  in  our  ecclesiastical  courts),*  not  only  that  a  witness  who 
has  had  opportunities  of  knowing  and  observing  the  conversa- 
tion, conduct,  and  manners  of  a  person  whose  sanity  is  in  question, 
may  depose  as  to  his  opinion  or  belief  as  to  the  sanity  of  the 


»  Idler's  case,  1772-3  (De  Grev, 
O.J.);  Carmalt  v.  Post,  1837  (Gib- 
«on,  C. J.) ;  E.  v,  Stafford,  1680  (Ld. 
H.  St.  Findi). 

a  Clark  V.  Bigelow,  1839  (Am.). 

»  Or.  Ev.  §  440,  in  part. 

*  E.  V.  Pedloy,  1784  (Ld.  Mana- 
tield);  MiUer's  case,  1772-3  (De 
Orey,  C.J.) ;  Folkes  v.  Chadd,  1782 
(Ld.  Mansfield);  E.  v.  Schlesinger, 
1847.  The  only  differenoe  is,  l^t 
proof  of  the  oommission  of  the  Grime 


is  more  difficult  in  the  one  case  than 
in  the  other. 

^  As  to  proof  of  handwriting,  see 
post,  §§  1862  et  seq. ;  Folkes  v.  Chadd, 
1782  (Ld.  Mansfield). 

*  Mansell  v.  Clements,  1874. 

'  See  20  &  21  V.  0.  85  ("  The  Ma- 
trimonial Causes  Act,  1857  "),  §  33. 

«  Trelawney  v,  Colman,  1817  (Hol- 
royd,  J.);  M'Kee  v.  Nelson,  1825 
(Am.). 

*  Wheeler  v.  Alderson,  1831. 
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party,  fonned  from  such  actual  observation;^  but  also  that  the 
subficribiBg  witnesses  to  a  will,  being  placed  about  a  testator  to 
ascertain  and  judge  of  his  capacity,  may  testify  their  opinions, 
with  respect  to  his  sanity  at  the  time  of  executing  the  will.' 

§  1417.*  It  is  chiefly  on  questions  of  science  or  trade  (where 
there  often  is  a  difficulty,  and  occasionally  an  impossibility,  of 
obtaining  more  direct  and  positive  evidence),  that  persons  of 
peculiar  skill  on  the  subject  (sometimes  called  experts) ^"^  are 
allowed  to  give  their  opinions  in  evidence,  as  well  as  testify  to 
facts.  Thus,  the  opinions  of  medical  men  are  constantly  admitted, 
as  to  the  cause  of  disease  or  death,  or  the  consequences  of  wounds, 
or  the  treatment  of  sickness ;  and  as  to  the  sane  or  insane  state  of 
a  person's  mind,  as  collected  from  a  number  of  circumstances,  and 
as  to  other  subjects  of  professional  skill.^  The  opinions  of  persons 
who  have  made  the  peculiaritied  of  handwriting  their  special  study 
are  receivable  as  to  their  belief,  whether  the  writing  of  an  instru« 
ment  was  in  a  feigned  hand,  or  as  to  whether  two  documents, 
supposed  to  have  been  written  in  a  disguised  hand,  were  written 
by  the  same  person ;'  antiquaries  have  been  called  to  fix,  by 
oonjeoture,  the  date  of  ancient  handwriting ;  ^  practical  surveyors 
may  express  their  opinions,  whether  certain  marks  on  trees,  piles 
of  stone,  &c.,  were  intended  as  monuments  of  boundaries;*  an 
accountant,  who,  although  not  an  actuary,  is  acquainted  with  the 
business  of  life  insurance,  may  give  evidence  as  to  the  average  and 
probable   duration  of  lives,   and  the  value  of  annuities;^    the 


1  Claiy  V.  Clary,  1841  (Am.\ 

*  Chase  v.  Lincoln,  lb07  (Am. 
Poole  V.  Kichardson,  1807  (Am.^ 
Bambler  v.  Tryson,  1821  (Am.| 
Buckminster  v.  jPerry,  1808  (Am.* 
Giant  V.  Thompson,  1822  (Am.' 
Wogan  V.  Small,  1824  (Am.). 

»  Gr.  Ev.  §  440,  in  part. 

^  Substantially,  the  above  desorip- 
tion  represents  the  definition  of  an 
**  expert "  given  in  note  to  Carter  v. 
Boehm,  1766,  contained  in  1  Smith's 
Leading  Cases,  at  p.  544  of  9th  edit. 
One  who  has  studied  a  subject  care- 
fidly  falls  within  this  definition, 
though  he  has  never  practised  it: 
Greenleaf  on  £v.  15th  edit.  (1892), 
notes  (r)  and  (d\  on  p.  577.  The 
question   whether  a  person  is   an 


expert  or  not  is  usually  one  for  the 
decision  of  the  judge :  Id.  note  (6). 
As  to  what  matters  are  properly  the 
subject  of  expert  evidence,  see  text, 
and,  also,  Greenleaf  on  Ev.  15th  edit. 
(1892),  p.  578.  An  expert  may  be 
cross-examined  as  to  statements  in 
scientific  treatises  with  regard  to  the 
subjects  as  to  which  he  is  giving  evi- 
dence. See  Darby  v,  Ouseley,  I85d. 
»  1  St.  Ev.  175 ;  Tait,  Ev.  433 ;  R. 
V.  Wright,  1821 ;  Hathom  v.  King, 
1811  (Am.);  Collett  v.  Collett,  1838. 

•  Goodtitle  V.  Braham,  1792. 
^  TracjPeer.,  1843,  H.  L. 

•  Davis  V.  Mason,  1826  (Am.). 

•  Rowley  v.  Lend.  &  N.  W.  BalL 
Co.,  1873. 
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secretary  of  a  fire  insurance  company,  accustomed  to  examine 
buildings  with  reference  to  the  insurance  of  them,  and  who,  as  a 
county  commissioner,  has  frequently  estimated  damages  occasioned 
by  the  laying  out  of  railroads  and  highways,  may  testify  his 
opinion,  as  to  the  effect  of  laying  a  railroad  within  a  certain 
distance  of  a  building,  upon  the  value  of  the  rent,  and  the  increase 
of  the  rate  of  insurance  against  fire ;  *  on  a  question  whether  a 
paper  had  contained  certain  pencil-marks,  which  were  alleged  to 
have  been  rubbed  out,  the  opinion  of  an  engraver,  who  has 
examined  the  paper  with  a  mirror,  is  admissible,  valeat  quantum ;  * 
seal-engravers  may  be  called  to  give''  their  opinions  upon  an  im- 
pression whether  it  was  made  from  an  original  seal,  or  from 
another  impression;'  the  opinion  of  an  artist  in  painting  is 
evidence  respecting  the  genuineness  of  a  picture ;  ^  and  probably  a 
post-mark  may  be  proved  by  the  opinion  of  a  clerk  of  the  poat- 
offioe,  or  of  any  one  who  has  been  in  the  habit  of  receiving  lettert 
with  that  mark.^ 

§  1418.^  Again,  on  a  question  whether  a  bank,  erected  to 
prevent  the  overflowing  of  the  sea,  has  caused  the  choking  up  of  a 
harbour,  the  opinions  of  scientific  engineers,  as  to  the  effect  of  such 
an  embankment  upon  the  harbour,  are  admiiSBible ; '  naturalists, 
who  have  observed  the  habits  of  certain  fish,  may  state  theit 
opinions,  as  to  the  ability  of  the  fish  to  overcome  particular 
obstructions  in  the  rivers  which  they  are  accustomed  to  ascend ;  • 
and  the  opinion  of  experienced  officers  is  admissible  respecting  a 
question   of  military  practice,®  though    no    great  weight  is  of 


»  Webber  v.  East.  Rail.  Co.,  1840 
(Am.).  Where  a  point,  involving 
questions  of  practical  science,  is  in 
aispute  before  a  court  unaided  by  a 
jury  or  assessors,  the  court  will  ad- 
vise a  reference  to  an  expert  in  that 
science  for  his  opinion,  and  his  report 
will  be  adopted  by  it :  Webb  v.  Manch. 
&  Leeds  Rail.  Co.,  1839.  And  there 
is  now  in  the  High  Court  a  power 
to  refer  such  a  case  compulsorily : 
R.  S.  C.  Ord.  XXXVI.  r.  5.  In  the 
County  Court,  a  matter  can  only  be 
referred  by  consent:  "The  County 
Courts  Act,  1888"  (51  &  52  V.  c.  43), 
$104. 


"  R.  V.  Williams,  1838  (Parke,  B., 
and  Tindal,  C.  J.). 

'  Per  Ld.  Mansfield,  in  Eolkee  «. 
Chadd,  1782. 

^  In  Belt  V,  Lawes,  1883,  Huddle- 
ston,  B.,  allowed  many  R.  A.'s  to  be 
called  to  express  decided  opinions 
hostile  to  the  plaintiff's  artistio 
claims. 

»  Abbey  v.  Lill.  1829  (Gaselee,  J.); 
Fletcher  r.  Braddyll,  1821 ;  Wood- 
cock V.  Houldsworth,  1846. 

•  Gr.  Ev.  §  440,  in  part. 
'  Folkes  r.  Chadd,  1782. 

«  Cottrill  V,  Mvrick,  1833  (Am.). 

•  Bradley  v.  Arthur,  1825.  Se«, 
also,  Barnes  v.  Kettle,  1766. 


932 


0.  in.]      OPIWiOHB  Cl>JSFflirED  TO  QUKSTlore  OP*  SCIKWCE. 

neceseitj  giTen  to  it.  It  is,  in  abort,  a  general  rule,  that  the  opinion 
of  witnesses  possessing  peculiar  skill  is  admissible,  whenever  the 
Bnbjeet-motter  ol  inquiry  is  such  that  inexperienoed  persons  are 
unlikely  to  proYe  capable  of  forming  a  correct  judgment  upon  it 
without  sm^  assistance;^  in  other  words,  wh^i  it  so  far  partakes 
of  the  character  of  a  science  or  art,  as  to  require  a  course  of 
previous  habit  or  study,  in  order  to  obtain  a  competent  knowledge 
of  its  nature.^ 

§  1419.  The  opinions  of  skilled  witnesses  cannot,  on  the  other 
hand,  be  received  on  a  subject  which  does  not  require  any  peculiar 
habits  or  course  of  study  in  order  to  qualify  a  man  to  understand  it.* 
Accordingly,^  witnesses  are  not  permitted  to  state  their  vi^ws  on 
malter%  of  nwral  or  legal  obHyatum^  or  on  the  manner  in  which 
other  persons  would  probably  have  been  influenced^  had  the  parties 
acted  in  one  way  rather  than  another.^  For  instance,  the  opinions 
of  medical  practitioners  as  to  whether  a  physician  has  honourably 
and  faithfully  discharged  his  duty  to  his  modical  brethren,  cannot 
be  admitted,  since  a  jury  are,  on  such  a  point,  as  capable  of  form- 
ing an  opinion  as  the  witnesses.^  To  put  it  briefly,  a  witness  may 
not,  on  other  than  scientific  subjects,  be  asked  to  state  his  opinion 
upon  a  question  of  fact  which  is  the  very  issue  for  the  jury,  as, 
for  instance,  whether  a  driver  is  careful ;  a  road  dangerous^  or  an 
assault  or  homi(Meju8Hflable.'' 

§  1420.  In  some  cases  it  is  difficult  to  determine  whether  a 
particular  question  be  oue  of  a  scientific  nature  or  not,  and,  conse- 
quently, whether  skilled  witnesses  may  or  may  not  pass  their 
opinions  upon  it.^  Thus,  in  an  action  on  a  policy  of  insurance, 
can  persons  conversant  with  the  business  of  insurance  be  aeked 
their  opinions  whether  facts  withheld  from  the  underwriter  were 
material?  In  an  action  against  an  insurance  broker  for  negli- 
gence, in  not  drawing,  or  in  not  altering,  a  policy  according  to 

1  M'Fadd^n  V.  Murdock,  1867  (Ir.).  •  Campbell  v.  Bickards,  1833  (Ld. 

>  1  Sm.  L.  C   5-14,  note  to  Carter  Denman). 

V,    Boehm,     1766.      For    numerous  *  Bamadge  v.  Ryan,  1832. 

other  instances  of  the  reception  ol  ^  See  Greenleaf  on  Ey.  (loth  edit.) 

expert  evidence,    see  Greenleaf  on  ^  44ly  and   American    cases    there 

£v.  loth  edit.  (1892),  §  440,  and  note  cited, 

thereto,  on  p.  483.  *  See  generally  on  this  question, 

s  Id.  Greenleai  on  Ev.  Idth  edit.  (1892), 

«  Gr.  £t.  S  ^h  in  part  p.  578. 
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instmotloiis,  oan  other  brokers  be  oalled  to  state  their  opinions  as 
to  what  the  oonduot  of  persons  similarly  situated  ought  to  have 
been  P  The  old  Court  of  Queen's  Bench  said  that  in  these  oases 
such  evidence  cannot  be  received,^  but  the  old  Court  of  Common 
Pleas  that  it  can.^  In  an  action  for  a  libel,'  however,  imputing  to 
plaintiff  dishonourable  conduct  in  withdrawing  ft  horse  which  he 
had  entered  for  a  race,  and  against  which  he  had  betted,  a  witness 
for  him  having  on  cross-examination  stated,  that  by  the  rules  of 
the  Jockey  Club  a  man  might  bet  against  his  own  horse,  and  then 
withdraw  him  without  assigning  any  reason,  and  that,  in  such  a 
case,  he  would  be  entitled  to  receive  the  amount  of  the  wager,  it 
was  held  that  he  might,  on  re-examination,  be  asked  his  opinion 
respecting  the  morality  of  such  conduct,  with  a  view  of  arriving  at 
the  real  meaning  of  the  rules. 

§  1421.  The  opinions  of  scientific  witnesses  are  admissible  in 
evidence,  not  only  where  they  rest  on  the  personal  observation  of 
the  witness  himself,  and  on  facts  within  his  own  knowledge,  but 
even  where  meTely  founded  on  the  case  as  proved  by  other  tcitnesses 
at  the  trials  But  a  witness  cannot  be  asked  his  opinion  respect* 
ing  the  very  point  which  the  jury  are  to  determine.  For  instance, 
on  a  question  whether  a  particular  act,  for  which  a  prisoner  is  on 
his  trial,  were  an  act  of  insanity,  a  medical  man,  conversant  with 
that  disease,  who  knows  nothing  of  the  facts,  but  has  simply  heard 
the  trial,  cannot  be  broadly  asked  his  opinion  as  to  the  state  of  the 
prisoner's  mind  at  the  time  of  the  commission  of  the  alleged  crime ; 
because  such  a  question  involves  the  determination  of  the  truth  of 
the  facts  deposed  to,  as  well  as  the  scientific  inference  from  those 
f aots.^  Where,  indeed,  the  facts  are  admitted,  or  not  disputed,  and 
the  question  thus  becomes  substantially  one  of  science  only,  it  may 
be  convenient  to  allow  the  question  to  be  put  in  the  general  form 


*  Campbell  v.  Rickarde,  1833,  re- 
lying on  Carter  V.  Boehm,  1766;  and 
Durrell  v.  Bederley,  1816  (Gibbs,  J.). 
See»  also,  Jefferson  Ins.  Co.  v.  Co- 
theal.  1831  (Am.). 

>  Chapman  v,  Walton,  1833,  rely- 
ing on  liickards  v.  Murdock,  1830 ; 
and    Berthon    v,    Loughman,    1817 

eLolroyd.  J.).    See,  further,  1  Sm. 
0.  539 — 545;  Lindenau  v,  Des- 


borough,  1828. 

*  Greville  v.  Chapman,  1844.  It 
is  not  probable  that  the  courts  would 
sanction  any  extension  of  the  doc- 
trine here  propounded. 

*  R.  V.  Wright,  1821 ;  B.  v.  Searle. 
1831  (Park,  J.);  Fenwick  v.  Bell, 
1844;  Beckwith  v.  Sydebotham,  1807; 
Collett  V.  Collett,  1838. 

0  M'Naghten's  case,  1843,  H.  L. 
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first  mentioned,  though  it  cannot  be  insisted  on  as  a  matter  of 
right.  ^  The  proper  and  usual  form  of  question  is  to  ask  him 
whether,  anHuming  suoh  and  such  facts,  the  prisoner  was  sane  or  in- 
sane P  Tbe  jury  are  then  left  to  say  whether  the  assumed  facts 
exist  or  not.^  In  the  same  way,  on  a  question  of  navigation,  a 
Master  of  the  Trinity  House,  or  other  nautical  witness,  cannot  in 
strictness  be  asked  whether,  after  having  heard  the  evidence,  he 
thinks  the  ship  was  properly  or  improperly  navigated;'  but  he 
may  be  asked  his  opinion  on  the  subject,  assuming  the  facts  stated 
in  evidence  to  be  true.^  Upon  a  question  of  seaworthiness,  too, 
experienced  shipwrights  may  give  an  opinion  as  to  whether,  assum- 
ing a  ship  to  be  in  the  state  in  which  the  one  in  question  was 
sworn  to  be  on  a  certain  day,  she  could  have  been  seaworthy  when 
the  policy  was  effected.* 

§  1422.  In  cases  where  skilled  witnesses  are  called  to  pronounce 
their  opinions  on  some  scientific  question,  they  may  refresh  their 
memory  by  referring  to  professional  treatises,^  tables,  calculations, 
lists  of  prices,  and  the  like.  For  instance,  an  actuary  may  refer  to 
"  the  Carlifile  Tables,"  when  called  upon  to  give  evidence  respect- 
ing the  value  of  an  anntdty  on  joint  lives ; '  an  architect  might,  it 
is  presumed,  refresh  his  memory  with  any  price  list  of  generally 
acknowledged  correctness.  A  physician  may  strengthen  his  recol- 
lection by  referring  to  books  whicn  he  considers  to  be  works  of 
authority ;  or  may  be  asked,  after  such  a  reference,  whether  his 
judgment  was  or  was  not  thereby  confirmed — and  this  though 
medical  books  are  not  directly  admissible  in  evidence.®  It  does 
not,  however,  appear  that  this  latter  course  has  ever  been  directly 
sanctioned ;  though  a  medical  witness  has  been  asked  whether,  in 

^  M'NaGrhten's  case,  1843,  H.  L.  be  called  to  give  evidence  on  ques- 

*  B.  V,  Wright,  1821.  tions  of  nautical  knowledge  or  skill: 
»  Sills  r.  Briiwn,  1840  (Coleridge,      The  Kestrel,  1881. 

J.].    See,  also,  Jameson  v,  Drinkald,  ^  Beckwith   v,  Sydebotham,  1807 

1826.  P.  C.  (Ld.  Ellenborongh) ;  Thornton  v.  Roy. 

*  Fenwick  v.  Bell,  1844  (Ooltman,  Ex.  Ass.  Co.,  1791  (Ld.  Kenyon). 
J.) ;  Malton  v,  Nesbit,  1824  (Abbott,  •  See  post,  §  1423,  ad  fin.  By  §  159 
C.J.).  In  appeals  from  an  investiga-  of  "The  Ind.  Ev.  Act,  1872,*'  **  An 
tion  ordered  by  the  Board  of  Trade  expert  may  refresh  his  memory  by 
under  *'  The  Merchant  Shipping  Act,  reference  to  professional  treatises." 
1894  "  (67  &  58  V.  c.  60,  §§  475, 479),  ^  Eowley  v.  Loud.  &  N.  W.  Bail, 
as  to  a  shipping  casualty,  the  Court  Co.,  1873. 

of  Appeal,  being  advised  by  nautical         *  Collier  v.  Bimpeon,  1831  (Tindal, 
aaaessors,  will  not  permit  experts  to      C.J.). 
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the  oouTse  of  his  readiog,  he  has  not  found  a  certain  mode  of  treat* 
ment  prescrihed ;  and  has  ako  been  permitted,  in  explanation  of  the 
grounds  of  his  opinion,  to  state  that  his  judgment  was  in  parfr 
founded  on  the  writings  of  his  professional  brethren.^ 

§  1423.  Law  bf  ing  a  science,  the  existence  and  meaning  of  the 
laws,  both  written  and  unwritten,  and  of  the  usages  and  customs  of 
Ibreign  States^  maj,  and  indeed  must^  be  proved  by  calling  profes- 
sional or  official  persons  to  give  their  opinions  on  the  subject.' 
Scotch  Marriage  Law  has  been  so  pro^d.'  An  opinion  was  at 
one  time  entertained  that  all  foreign  written  law  must  be  proved  by 
a  copy  properly  authenticated ;  *  but  this  doctrine  is  now  distinctly 
exploded  ;^  the  House  of  Lords,*  adopting  a  previous  decision  of  the 
Court  of  Queen's  Bench,'  having  determined  that  whenever  foreign 
written  law  is  to  be  proved,  that  proof  cannot  be  taken  from  a 
book,  but  must  be  derived  from  some  skilled  witness.  For  in- 
stance, on  a  question  respecting  the  existence  or  meaning. of  a 
French  law  arising  in  a  British  court,  it  would  not  suffife  to 
produce  the  Code  Napolfon,  because  the  court  would  not  have 
organs  to  deal  with  and  construe  its  provisions  ;  but  the  assistance 
of  foreign  lawyers,  who  knew  how  to  interpret  it,  must  of  necessity 
be  prayed  in  aid.*  But  a  witness  may,  nevertheless,  refresh  and 
confirm  his  recollection  of  the  ^aw,  or  assist  his  own  knowledge,  by 
referring  to  text-books,  decisions,  statutes,  codes,  or  other  legal 
documents,  or  authorities ;  and  if  he  describes  these  works  as  truly 
stating  the  law,  they  may  be  read,  not  as  evidence  per  se,  but  as 
part  and  parcel  of  his  testimony .•     When  an  expert,  however, 


1  Collier  v.  Simpson,  1831  (Tindal, 

C.J.). 

>  See  ante,  $§  5,  9,  48. 

*  In  the  great  case  of  Dalrymple 
V.  Dairy mple,  1811,  Sir  W.  Scott,  in 
his  j  udgment,  examines  and  sifts  the 
depositions  of  eminent  Scottish  law- 
yers made  in  the  case.  See,  also,  B. 
V,  Povey,  1858. 

*  R.  V.  Picton,  1806  (Ld.  Ellen- 
borough);  Clegg  V,  Levy,  1812  (id.); 
Millar  v,  Heinrick,  1815  (Gibbs, 
C.J.);  Freemoult  v.  Dedire,  1718; 
Boehtlinck  v.  Schneider,  1799  (Ld. 
Kenyon), 


'  See,  on  this  subiect,  Ld. 
Brougham's  sketch  of  lid.  Stowell, 
**  Statesmen  of  the  Time  of  G.  3," 
2nd  ser.  76. 

•  Sussex  Peer.,  1844,  H.  L. 

^  Baron  de  Bode's  case,  1845. 

•  Sussex  Peer.,  1844,  H.  L.  TLd. 
Brougham).  See,  also,  Ld.  Nelson 
V.  Ld.  Bndport,  1845,  H.  L.  (Ld. 
Laxigdale,  M.H.).  See,  too,  Cocks 
V,  Purday,  1846 ;  and  Bremer  v. 
Freeman,  1857,  P.  C. 

•  Sussex  Peer.,  1844,  H.  L. ;  Ld. 
Nelson  v.  Ld.  Bridport,  1845,  H.  L. 
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vonched  a  foreign  code,  on  English  oourt  may  constiue  it  for 
itaelfi 

§  1424.  Before  the  judge  can  disoover  and  declare  the  meaning 
of  a  foreign  document,  he  must  obtain,  through  the  medium  of 
skilled  witnesses,  first,  a  translsction  of  the  document ;  seoondlj,  an 
t'xplanation  of  anjr  terms  of  art  used  in  it ;  and  thirdly,  informa- 
tion on  any  special  law,  or  on  any  peculiar  rule  of  construction, 
of  the  foreign  State  affecting  it.  Aided  by  these  lights,  the  oourt 
then  proceeds  to  put  a  judicial  construction  upon  the  instrument.* 

§  1425.  To  render  a  witness  competent  to  giro  evidence  on  a 
point  of  foreign  law,  he  must  either  be  a  professional  man  belong- 
ing to  the  country  whose  laws  are  in  question,  or  at  least  he  must 
hold  some  official  situationy  which  jH'esumes,  because  it  requires, 
sufficient  knowledge.'  Accordingly,  a  judge,  an  advocate,  a  bar- 
rister, or  a  solicitor,  will  be  an  admissible  witness  to  prove  the  laws 
of  his  own  country ;  an  attorney-general,  though  not  a  barrister, 
as  is  occasionally  the  case  in  some  of  our  colonies,  may  be  examined 
as  a  -person periius  virtute  officii;^  a  Eoman  Catholic  bishop,  hold- 
ing the  office  of  coadjutor  to  a  vicar-apostolic  in  this  country,  has, 
in  virtue  of  that  office,  been  considered  as  a  person  skilled  in  the 
matrimonial  law  of  Home,  and  therefore  an  admissible  witness  to 
prove  that  law ;  and  on  one  occasion  the  testimony  of  a  French 
vice-consul  here  was  admitted  at  Nisi  Prius  *  to  prove  the  law  of 
France,  as  being  the  evidence  of  a  person  officially  skilled,^  while 
on  another  the  Probate  Division  allowed  Persian  law  to  be  proved 
by  a  Persian  ambassador.'  But  a  Boman  Catholic  priest  is  not 
competent  to  prove  the  Scottish  law  of  marriage,  even  where  he  has 
celebrated  a  marriage  in  that  country,  the  validity  of  which  has 
to  be  proved  at  the  trial.^  Moreover,  the  law  of  a  foreign  country 
cannot  be  proved  even  by  a  jurisconsult,  if  his  knowledge  of  it  be 
derived  solely  from  his  having  studied  it  at  a  university  in  another 

»  Concha  v.  Murrietta,  1889,  0.  A.;  Ev.  loth  edit.  (1892),  p.  637,  n.  (ft). 

Bremer  v.  Freeman,  supra.  *  Sussex  Peer.,  18^,  H.  L.  (Ld. 

'  See  Duchess  di  Sora  v,  Phillips,  Brousham) ;    H.    v.    Picton,    1806 ; 

1^64,  H.  L.    Seo,  also.  The  Stearine,  Ward  v.  Dey,  1849. 

&c.  Co.  V.  Heintzmann,  1864.  ^  Lacon    v.    Higgins,    1822    (Ld. 

'  Sussex  Peer.,  1844,  H.  L.     Qy.  Tenterden). 

whether  a  woman  can  be  accepted  as  *  Sussex  Peer.,  1844,  H.  L. 

peritua :  Beg.  v.  Povey,  1855.     The  *  In  goods  of  Dost  Alj  Khan,  188QU 

ODmi>etency  of  a  witness  on  this  8ub->  *  B.  v.  Savage,  1876  (Lush,  J.), 
ject  is  for  the  oourt    Greenleaf  on 
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eountry.^  Neither  oan  a  barrister  practising  in  the  Privy  Council 
prove  the  law  of  Canada,  though  an  appeal  lies  from  that  country 
to  the  Privy  Council.^  And  neither,  as  it  seems,  can  a  merchant 
or  other  person,  who  holds  no  official  situation,  and  who  is  uncon- 
nected with  the  legal  profession,  be  heard  to  expound  the  law, 
though  the  judge  may  be  satisfied  that  he  really  possesses  ample 
knowledge  on  the  subject.'  A  foreign  custom  or  usage  is,  however, 
a  matter  of  fact  (just  as  the  existence  of  a  custom  or  usage  in  this 
country),  and  therefore  can  be  proved  by  any  witness  who  is 
acquainted  with  the  fact.^  Therefore,  a  London  hotel-keeper,  who 
was  formerly  a  merchant  and  stockbroker  at  Brussels,  can  prove 
the  mercantile  usage  in  Belgiimi,  with  respect  to  the  presentment 
of  a  promissory  note  made  payable  in  a  particular  place.^ 

§  1426.  The  question  how  far  a  party  is  at  liberty  to  discredit 
his  own  witness  was  agitated  for  m€my  years.  But  in  1854  an 
enactment  was  contained  in  the  C.  L.  P.  Act  of  that  year,^  which 
is  extended  to  Ireland  by  the  Irish  C.  L.  P.  Act,  1856,'  and  has 
been  repeated  in  an  Act  of  Parliament^  which  is  still  in  force,  and 
applies  "  to  all  courts  of  judicature  as  well  criminal^  as  all  others, 
and  to  all  persons  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,"  ^®  whether  in  England  or 
in  Ireland.  This  enactment  is  to  the  effect  following : — '*  A  party 
producing  a  witness  shall  not  be  allowed  to  impeach  his  credit  by 
general  evidence  of  bad  character ;  but  he  may,  in  case  the  witness 
shall,  in  the  opinion  of  the  judge,  prove  adverse,^^  contradict  him 


^  Bristow  V.  Sequeville,  1850; 
Be  BoneUi,  1875. 

>  Cartwi-ight  v.  Cartwright,  1878. 

'  Ld.LyndhurstyG.,  stating  unani- 
mous opinion  of  judges  and  peers  in 
Sussex  Peer.,  1844,  H.  L.,  and  over- 
ruling E.  V,  Dent,  1843. 

*  Ganer  v.  Lanesborough,  1790; 
explained  by  Ld.  Lyndhurst,  0.,  in 
Sussex  Peer.,  1844,  H.  L.  See 
Mostyn  v.  Fabrigas,  1774  (Ld.  Mans- 
field) ;  Feaubert  v.  Turst,  1702. 

^  Yander  Donckt  v,  Thellusson, 
1849. 

•  17  &  18  y.  c.  125,  §  22,  an  ill- 
drawn  provision  (Cockbum,  C.J.,  5 
C.  B.  N.  S.),  repealed  by  "The 
Statute  Law  Bevision  Act,   1892" 


(55  &  56  V.  0.  19),  Sched. 
'  19  &  20  V.  c.  102,  §  98. 

•  Viz.,  28  &  29  V.  0.  18,  §  8. 

•  See  E.  v.  Litde,  1883. 

»  5  1  of  28  &  29  V.  0.  18. 

"That  is,  *' hostile"  as  distin- 
guished from  merely  unfaYourable. 
See  Greenough  v.  Eccles,  1859  (Wil- 
liams and  Willes,  JJ. ;  dubit.  Cock- 
bum,  O.J.).  Li  Dear  v.  Knight, 
1859,  Erie,  J.,  apparently  regarded  a 
witness  as  ** adverse"  simply  because 
he  made  a  statement  contrary  to 
what  he  was  called  to  prove.  See, 
also,  Pound  v.  Wilson,  1865  (id.). 
A  hostile  witness  has  been  defined  as 
"  one  who  from  the  manner  in  which 
he  gives  his  evidence  shows  that  he 
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by  other  evidence,  or,  by  leave  of  the  judge,*  prove*  that  he  has 
made  at  other  times  a  statement  inconsistent  with  his  present 
testimony;'  but  before  such  last-mentioned  proof  can  be  given,  the 
circumstances  of  the  supposed  statement,  sufficient  to  designate  the 
particular  occasion,  must  be  mentioned  to  the  witness,  and  he  must 
be  asked  whether  or  not  he  has  made  such  statement."  ^ 

§  1427.  In  civil  cases,  by  E.  8.  C,  Ord.  XXXVI.,  r.  38,  "The 
judge  may,  in  all  cases,  disallow  any  question  put  in  cross-exami- 
nation of  any  party  or  other  witness  which  may  appear  to  him 
vexatious  and  not  relevant  to  any  matter  proper  to  be  inquired 
into  in  the  cause  or  matter."*  Moreover,  the  enactment^  set  out  in 
§  1426,  being,  as  there  stated,  of  general  application,  applies  both  to 
all  the  Divisions  of  the  High  Court  in  either  England  or  Ireland, 
and  to  examinations  before  an  examiner  of  them ;  since,  however, 
an  examiner  has  no  power  to  determine  questions  as  to  the  rele- 
vancy or  adverse  nature  of  the  evidence  of  a  witness,  or,  in  other 


is  not  desirous  of  telling  the  trath  to 
the  court"  (Wilde,  J.O.,  in  Coles  v. 
Coles,  1866).  A  party  who  calls  his 
opponent  cannot  as  a  right  treat  him 
as  hostile,  the  matter  being  solely  in 
the  discretion  of  the  court.  Price  v. 
Manning,  1889.  C.  A. 

^  The  judge's  discretion  under  this 
section  is  absolute,  and  not  the  sub- 
ject of  appeal.  Bice  v,  Howard, 
1886.  See,  also,  Faulkner  v.  Brine, 
1858. 

»  Nevertheless,  a  party  may,  with- 
out the  judge's  opinion  or  leave, 
indirertlj'^  discredit  his  own  witness 
by  caUing  other  relevant  evidence 
which  ooDtrudicts  such  witness. 
Stephen,  Dig.  Ev.  note  xlvii.  See 
the  point  fully  discussed,  Greenleaf 
on  Ev.  loth  edit.  (1892),  §  444;  and 
Melluish  v.  Collier,  1850. 

3  See  Beed  v.  King,  1858 ;  Jackson 
p.  Thomason,  1862;  Coles  v.  Coles, 
1866.  In  Byberg  v.  Byberg,  1863, 
both  Sir  C.  Cresiswell  and  counsel  on 
both  sides  apparently  forgot  the 
existence  of  this  enactment. 

*  Similarly,  by  the  N.  Y.  Civ. 
Code,  **  The  party  producing  a  wit- 
ness is  not  allowed  to  impeach  his 
credit  by  evidence  of  bad  character, 
bat  he  may  contradict  him  by  other 


evidence,  and  may  also  show  that  he 
has  made  at  other  times  statements 
inconsistent  with  his  present  testi- 
mony; but  before  this  can  be  done 
the  statements  must  be  related  to 
him,  with  the  circumstances  of  times, 
places,  and  persons  present ;  and  he 
must  be  asked  whether  he  has  made 
such  statements,  and  if  so,  allowed 
to  explain  them.  If  the  statements 
be  in  writing  they  must  be  shown  to 
the  witness  before  any  question  is 
put  to  him  concerning  them."  15  & 
16  V.  c.  27,  defines  the  Scotch  law 
by  enacting  that  **it  shall  be  com- 
petent to  examine  any  witness  who 
may  be  adduced  in  any  action  or 
proceeding,  as  to  whether  he  has  on 
any  specified  occasion  made  a  state- 
ment on  any  matter  pertinent  to  the 
issue  different  from  the  evidence 
given  by  him  in  such  action  or  pro- 
ceeding; and  it  shall  be  competent 
in  the  course  of  such  action  or  pro- 
ceeding to  adduce  evidence  to  prove 
that  such  witness  has  made  such 
different  statement  on  the  occasion 
specified." 

*  As  to  cross-examination,  see 
infra,  §  1430,  and  also  Lever  v« 
Goodwin,  1887. 

•  28  &  29  V.  a  18. 
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xe»i)6cts,  to  act  418  a  judge,  he  oannot  himfielf  give  leave  under  the 
Act  to  produoe  oounter  evidence;  but  a  special  implication  for  that 
purpoee  must  be  made  to  the  oourt.^  When  an  examiner  baa 
.reason  to  believe  that  a  party  will  se^  to  avail  himself  of  the 
statutory  power  of  disorediting  his  own  witness,  he  should  take 
down  the  particular  questions,  as  well  as  the  answers  upon  which 
oounter  evidence  may  be  required.^ 

§  1428.  As  soon  as  the  examination  in  chief  of  a  witness,  who 
has  been  called  by  either  party,  is  dosed,  the  other  party  has  a 
right  to  cross-examine  him.  The  exercise  of  this  right '  is  one  of 
the  most  efficacious  tests  for  the  discovery  of  truth.  By  it,  the 
situation  of  the  witness  with  respect  to  the  parties  and  to  the 
subject  of.  litigation,  his  interest,  his  motives,  his  inclination  and 
prejudices,  his  character,  his  means  of  obtaining  a  correct  and 
certain  knowledge  of  the  facts  to  which  he  bears  testimony,  the 
manner  in  which  he  has  used  those  means,  his  powers  of  dis- 
oemment,  memoiy,  and  description,  are  all  fuUy  investigated  and 
ascertained,  and  submitted  to  the  consideration  of  the  jury,  who 
have  an  opportunity  of  observing  his  demeanour,  and  of  deter- 
mining the  just  value  of  Ids  testimony.  It  is  not  easy  for  a 
witness,  subjected  to  this  test,  to  impose  on  a  court  or  jury ;  for, 
however  artfid  the  fabrication  of  falsehood  may  be,  it  cannot 
embrace  all  the  circumstances,  to  which  a  cross-examination  may 
be  extended.^ 


»  Buckley  v.  Cooke,  1854  (Wood, 

V.-C). 

»  Id. 

»  Greenl.  onEv.  ISth  edit.  (1892), 
{446. 

*  St.  Ev.  186.  On  the  subject  of 
examining  and  cross-examining  wit- 
nesses Yivk  voce,  Quintilian  fiives  the 
following  instructions : — *  *  Primum 
est,  nosse  testem.  Nam  timidus 
terreri,  stultus  dedpi,  iracundus  oon- 
dtari,  ambitiosus  inflari,  longus  pro- 
trahi  potest :  prudens  veip  et  oon- 
atans,  val  tanquam  inimicus  et  per- 
vicax,  dimittendus  statim,  vel  non 
interrogatione,  sed  brevi  interlocn- 
tione  patroni,  refutandus  est;  aut 
aliquo,  si  oontinget,  urbane  dicto 
refrigerandus ;  aut,  si  quid  in  ej.uB 
vitam  dici  potent,  irifamiA  oriminum 


destrnendus.  Frobos  quosdam  et 
verecundos  non  aspere  inoessere  pro- 
f iiit ;  nam  saepe,  qui  adversus  inseo- 
tantem  pugnassent,  modestii  miti- 
gantur.  Omnis  autem  interrogatio, 
aut  in  causd  est,  atU  extra  cau$am. 
In  oausd  (sicut  accusatori  prseoepi- 
mus,)  patronus  quoque  altius,  unde 
nihil  suspecti  sit,  repetiti  perconta- 
tione,  priora  sequentibus  applicando, 
ssepe  eo  perducit  homines,  ut  invitis, 
qxiod  nrosit,  extorqueat.  Ejus  rei« 
sine  dubio,  nee  disciplina  uUa  in 
eoholis,  nee  exercitatio  traditur;  et 
naturali  magis  acumine,  aut  usu. 
eontingit  heeo  virtus.  •  •  •  Extra 
catuam  auoque  multa,  ^ufid  proaint, 
rogari  solent,  de  vita  testium  aiiorum, 
de  auk  ^uisque,  si  turpitude,  si  humi- 
litas,  BL  amicitia  .aocusatoris,  si  mi" 
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§  1429.  The  unportanee  of  Grofla-ezamination  being  so  great,  it 
is  not  eurprudng  that  questions  should  oocasionallj  arise  as  to 


micitisB  cum  reo,  in  quibus  aut  dicant 
aliquid,  q^aod  prosit,  aut  in  mendacio 
Tel  copiditate  leedendi  deprekendan- 
tur.  Sed  in  primis  interrogatio  debet  esse 
circumspecta ;  quia  multa  contra  pa- 
tronos  yenu8te  testis  seepe  responaet, 
eiqne  praecipue  vulgo  f avetur ;  turn 
Terbis  quam  maximeex  medio  sump- 
tis ;  nt  qui  rogatur  (is  autem  seepius 
imperitus)  intelligat,  aut  ne  intelli- 
sere  se  neget,  quod  interrogantis  non 
fcve  frigus  est  :  Quintil.  Inst.  Orat. 
lib.  6,  c.  7.  Alison  (Sc.) observes: — 
'*It  is  often  a  convenient  way  of 
examining,  to  ask  a  witness,  whether 
such  a  thing  was  said  or  done,  be- 
cause the  thing  mentioned  aids  his 
recollection,  and  brings  him  to  that 
stage  of  the  proceeding  on  which  it 
is  desired  that  he  should  dilate.  But 
this  is  not  always  fair;  and  when 
any  subject  is  approached,  on  which 
his  evidence  is  expected  to  be  really 
important,  the  proper  course  is  to 
ask  him  what  was  done,  or  what  was 
said,  or  to  tell  his  own  story.  In 
this  way,  also,  if  the  witness  is  at  all 
intelligent^  a  more  consistent  and  in- 
telligible statement  will  generally  be 
got,  than  by  putting  separate  ques- 
tions; for  the  witnesses  generally 
think  over  the  subjecte  on  which  they 
are  to  be  examined  in  criminal  cases 
so  often,  or  they  have  narrated  them 
BO  frequently  to  others,  that  they  go 
on  much  more  fluently  and  distinctly, 
when  allowed  to  follow  the  current 
of  their  own  ideas,  than  when  they 
are  at  every  moment  interrupted  or 
diverted  by  the  examining  counsel. 
Where  a  witness  is  evidently  prevari- 
cating, or  concealing  the  truth,  it  is 
seldom  by  intimidation  or  sternness 
of  manner,  that  he  can  be  brought, 
at  least  in  this  country,  to  let  out 
the  truth.  Such  measures  may  some- 
times terrify  a  timid  witness  into  a 
true  confession ;  but  in  general  they 
only  confirm  a  hardened  one  in  his 
iialsehood,  and  give  him  time  to  eon- 
sider  how  seeming  contradictions 
may  be  reconciled.  The  most  effoe- 
taal  method  is 'to  examine  rapidly 
and  minutely,  as  to  a  number  of 
subordinate  and  apparently  trivial 


pointe  in  his  evidence,  concerning 
which  there  is  little  likelihood  of  his 
being  prepared  with  falsehood  ready 
made;  and  where  such  a  course  of 
interrogation  is  skilfully  laid,  it  is 
rarely  that  it  fails  in  exposing  per- 
jury or  contradiction  in  some  parts 
of  the  testimony,  which  it  is  de- 
sired to  overturn.  It  frequently 
happens  that,  in  the  course  of  such 
a  rapid  examination,  facte  most 
material  to  the  cause  are  elicited, 
which  were  either  denied,  or  but 
partially  admitted  before.  In  such 
cases,  there  is  no  good  ground,  on 
which  the  facte  thus  reluctently  ex- 
torted, or  which  have  escaped  the 
witness  in  an  unguarded  moment, 
can  be  laid  aside  by  the  jury.  With- 
out doubt  they  come  teinted  from  the 
polluted  channel  through  which  they 
are  adduced ;  but  still  it  is  generally 
easy  to  distinguish  what  is  true  in 
such  depositions  from  what  is  false, 
because  the  first  is  studiously  with- 
held, and  the  second  is  as  carefully 
put  forth ;  and  it  frequently  happens, 
that  in  this  way  the  most  important 
testimony  in  a  case  is  extracted  from 
the  most  unwilling  witness,  which 
only  comes  with  the  more  effect  to 
an  intelligent  jury,  because  it  has 
emerged  by  the  force  of  examination 
in  opposition  to  an  obvious  desire  to 
conceal."  Alison,  Pract.  of  Cr.  L. 
(Sc),  546,  547.  See,  also,  Evans  on 
Cross-exon.  in  his  Append,  to  Poth. 
Obi.,  No.  16,  Vol.  2,  pp.  233,  234. 
Lord  Bacon,  in  his  Essay  on  Gunning, 
shrewdly  observes, — *  *  A  sudden ,  bold, 
and  unexpected  question  doth  many 
times  surprise  a  man,  and  lay  him 
open.  Like  to  him  that,  having 
changed  his  name,  and  walking  in 
Paul's,  another  suddenly  came  be- 
hind lam  and  called  him  by  his  true 
name,  whereat  straightways  he  looked 
back.''  This  * '  dodge  "  has  been  suc- 
cessfully practised  on  a  deserter,  who, 
—after  solemnly  asserting  that  he 
had  never  been  a  soldier, — betrayed 
his  falsehood  by  obeying  a  sudden 
word  of  command  to  * '  stend  at  ease ! " 
The  late  Ld.  Abin^r,  whose  powers 
•as  a  oross^examimng  oouosel  were 


941 


WHEN  NOT  LIABLE  TO  CaaOSS-EXAMINATION.      [PART  V. 

whether  a  witness  has  been  so  called  by  the  one  party  as  to  entitle 
the  other  party  to  exercise  this  right.  If  a  witness  be  called  under 
a  subpcena  duces  tecum,  merely  for  the  purpose  of  producing  a  docu^ 
menty  which  either  requires  no  proof,  or  is  to  be  identified  by 
another  witness,  he  need  not  be  sworn,  and  if  unsworn,  cannot  be 
cross-examined.^  If,  too,  a  witness  be  sworn  under  a  mistake, 
whether  on  the  part  of  counsel  or  of  the  officer  of  the  court,  and 
that  mistake  be  discovered  before  the  examination  in  chief  has 
substantially  begun,  no  cross-examination  will  be  allowed.'  Neither 
has  the  adverse  party  any  right  to  cross-examine  a  witness,  whose 
examination  in  chief  has  been  stopped  by  the  judge,  after  his 
having  answered  a  merely  immaterial  question.'  On  the  other 
hand,  to  confer  the  right  to  cross-examine  him,  it  is  not  necessary 
that  a  witness  should  have  been  actually  examined  in  chief ;  for  if 
he  is  a  competent  witness,  intentionally  called  and  sworn,  the 
opposite  party  has,  in  strictness,  a  right  of  cross-examination, 
though  the  party  calling  him  has  declined  to  ask  a  single  question.^ 
Again,  it  is  not  usiMly  except  under  special  circimistances,^  to  cross- 
examine  witnesses  simply  called  to  speak  to  the  character  of  a 
prisoner;  but  no  rule  of  law  expressly  forbids  it.  Any  person, 
whether  a  party  to  the  proceedings  or  not,  who  has  made  an  affi- 
davit, which  has  been  filed  for  the  purpose  of  being  used  before  the 
court,  becomes  liable  to  cross-examination,  and  cannot  be  exempted 
from  such  liability  by  the  subsequent  withdrawal  of  the  affidavit.* 
§  1430.  In  criminal  cases  the  prosecutor  usuGlIy  calls  every 
witness  whose  name  is  on  the  back  of  the  indictment.  But  he  is 
not  bound  to  do  so.'     Even  if  he  declines  to  call  any  such  witness, 


unrivalled,  was  fond  of  giving  \ns 
juniora  this  advice, — **  Never  drive 
out  two  tacks  by  trying  to  hammer 
in  a  nail." 

*  Summers  u.  Moseley,  1834;  Perry 
V.Gibson,  1»34;  Eush v. Smith,  1834; 
Davis  v.  Dale,  1830;  E.  v.  Murlis, 
1829 ;  Simpson  v.  Smith,  1822 ;  Grif- 
fith V,  Eioketts,  1849. 

*  Wood  V.  Mackinson,  1840  (Cole- 
ridge, J.);  Clifford  v.  Hunter,  1827 
(Ld.  Tenterden) ;  Eush  v.  Smith,  1 834 ; 
Eeed  v.  James,  1815  (Ld.  Ellen- 
borough). 

*  Creevy  V.  Carr,  1835  (Gumey,  B.). 


*  E.  V.  Brooke,  1819  (Ld.  Tenter- 
den); Phillips  V.  Eamer,  1795  (Ld. 
Kenyon) ;  Eeed  v,  James,  1815 ; 
Wood  V.  Mackinson,  1840.  The  same 
rule  prevails  in  the  Eccles.  Courts: 
Newton  v.  Eicketts,  1848. 

«  E.  V.  Hodgkiss,  1836  (Alderson, 
B.). 

^  Ee  Quartz  Hill  Co.,  Ex  parte 
Young,  1882,  C.  A. ;  E.  S.  C.  1883, 
Ord.  XXXVm.  r.  28,  cited  ante, 
§  1396a. 

^  E.  V,  Woodhead,  1H47  (by  all  the 
Judges);  E.  v.  Flatley,  1842  (Lr.) 
(Pennefather,  B.)* 
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he  ought,  however,  to  at  least  have  him  in  court,  so  that  he  may 
be  called  for  the  defence,  if  wanted  for  that  purpose.^  The  judge, 
moreover,  will,  in  his  discretion,  sometimes  call  any  witnesses  that  . 
have  been  omitted  by  the  prosecution,  in  order  to  give  the  prisoner's 
counsel  an  opportunity  to  cross-examine  them ;  ^  and  this  in  mis- 
demeanors as  well  as  in  felonies,'  and  in  the  case  of  every  witness 
who  has  been  sworn  with  the  view  of  going  before  the  grand  jury, 
though  he  may  not  have  been  actually  examined  by  that  body.* 
Indeed,  in  serious  cases,  the  court  will  sometimes  even  direct  per- 
sons, whose  names  do  not  appear  on  the  back  of  the  indictment,  to 
be  called  as  witnesses,  if  there  is  reason  to  believe  that  they  are 
acquainted  with  the  circumstances  of  the  case,  and  are  consequently 
capable  of  giving  material  evidence.^  A  witness  who  is  thus  called 
by  the  judge  at  the  instance  of  the  prisoner,  and  has  no  question 
put  to  him  by  the  prosecution,  becomes  the  prisoner's  witness,®  and 
the  prisoner's  counsel,  though  permitted  to  put  questions  in  the 
nature  of  a  cross-examination,  cannot  call  witnesses  to  contradict 
his  statement.'  Neither,  in  such  a  case,  can  the  counsel  for  the 
prosecution  ask  any  question  on  re-examination,  which  does  not 
arise  out  of  the  cross-examination ;'  and,  perhaps,  if  he  has  refused 
to  call  the  witness,  he  will  not  be  allowed  to  re-examine  him  at 
all.'  When  two  or  more  persons  are  tried  on  the  same  indict- 
ment and  are  separately  defended,  any  witness  called  by  one  of 
them  may  be  cross-examined  on  behalf  of  the  others,  if  he  gives 
any  testimony  tending  to  criminate  them.^®  The  counsel,  too,  for 
the  other  prisoners  are  entitled  in  such  a  case  to  reply  upon  his 
evidence.^^ 

i  1431.  In  cross-examination,  it  is  admitted  on  all  hands,  that 


»  B.  V.  Woodhead,  1847 ;  R.  v. 
Caesidv,  1858. 

»  R.'r.  Simmonds,  1823  (HuUock, 
B.);  R.  V.  Whitlread,  1823;  R.  v. 
Taylor,  1823;  R.  v.  Beezley,  1830; 
R.  V.  Bull,  1839. 

>  R.  V.  Vincent,  1839  (Alderson, 
B.). 

*  R.  V.  Bodle,  1833  (Gaselee,  J., 
and  Yaughan,  B.). 

*  R.  v.  Holden,  1838  (Patteson, 
J.).  See,  also,  R.  v.  Chapman,  1838 ; 
and   R.    V.    Orchard,   1838;    R.  v. 


Stroner,  1845  (Pollock,  C.B.). 

•  R.  V.  Woodhead,  1847. 

'  R.  V.  Bodle   1833  (Gaselee,  J.). 
"  R.  t;.  Beeziey,  1830  (Littledale, 
J.). 

•  R.  V.  Hams,  1836. 

»  R.  V.  Burdett,  1865.  So,  in  Lord 
V.  Oolvin,  1855  (Kinderaley,  V.-C), 
after  consulting  all  the  equity  judges, 
held  that,  before  an  examiner  in 
chancery,  one  defendant  might  cross- 
examine  another  defendant's  witness. 

"  R.  V.  Burdett,  1856, 
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leading  questions  may  in  general  be  asked ;^  but  this  does  not  mean 
that  the  ooiinsel  may  go  the  length  of  patting  the  verj  words  into 
the  mouth  of  the  witness,  whioh  he  is'to  echo  back  again  ;^  neither 
does  it  sanction  the  putting  of  a  question,  assuming  that  facts  have 
been  proved  which  have  not  been  proved,  or  that  particular 
answers  have  been  given  contrary  to  the  fact.'  It  has  been  laid 
down,  that  leading  questions  may  always  be  put  in  cross-examina- 
tion, whether  a  witness  be  unwilling  or  not.^  But  the  rule  that 
leading  questions  may  always  be  put  to  a  witness  in  croes-ezami- 
nation  ought,  it  is  submitted,  to  be  also  in  some  way  qualified 
where  the  witness  is  evidently  friendly  to  the  party  who  is  to  cross- 
examine  him,  and  hostile  to  the  party  calling  him.  It  is  no 
answer  to  this  suggestion  to  say  that  the  party,  who  originally 
called  the  witness,  has  brought  the  evil  on  his  own  head;  for 
such  an  answer  loses  sight  of  the  fact  that  a  fraudulent  witness 
may  purposely  conceal  his  bias  in  favour  of  one  party,  and  thus 
induce  the  other  to  call  him;  or  that  the  witness  called  may 
be  an  attesting  witness,  or  other  person  whom  it  was  nece^ 
sary  to  examine  in  order  to  establish  some  technical  part  of  the 
case.  To  allow  such  a  witness  to  have  tiie  most  favourable  answers 
suggested  to  him  through  the  medium  of  leading  questions,  is 
obviously  unjust ;  though,  no  doubt,  the  evil  is  now  mitigated, 
both  at  Nisi  Prius,^  and  in  the  criminal  courts,^  by  the  rule  which 
entitles  the  counsel,  who  opens  the  case  on  either  side,  to  sum  up 
the  evidence,  and  to  point  out  the  imsatisfactory  nature  of  any 


^  In  Scotland  leading  questions 
need  not  to  be  allowed  in  the  croes- 
examination,  any  more  than  in  the 
examination  in  chief:  Bumet,  Cr. 
L.,  c.  18,  p.  465  (Sc);  24  How.  St. 
Tr.  660,  n.  But  the  modem  practice 
of  the  Scottish  ooiirts  on  this  point  is 
eimilar  to  our  own  :  2  Dickson,  £v. 
988  (Sc.). 

2  R.  V.  Hardy,  1794. 

*  Hill  V,  Coombe  (Abbott,  J.),  and 
Handley  v.  Ward  (Abbott,  C.J.), 
Iwth  cited  St.  Et.  4th  edit.  p.  197. 
n.  '/.,  as  decided  Spring  AssiEee, 
1818. 

*  Parkin  v.  Moon,  1836  (Alderaon, 

B.). 

*  Ord.  XXXVI.  r.  36,  of  E.  S.  C. 
1 883,  is : — * '  Upon  a  trial  with  a  jury, 


the  addresses  to  the  jury  shall  be 
regulated  as  follows :  the  party  who 
begins,  or  his  counsel,  shall  be  al- 
lowed at  the  close  of  his  case,  if  his 
opponent  does  not  announce  any  in- 
tention to  adduce  evidence,  to  address 
the  jury  a  second  time  for  the  pur- 
pose of  summing  up  the  evidence, 
and  the  opposite  party,  or  his  counsel, 
shall  be  allowed  to  open  his  case,  and 
also  to  sum  up  the  evidence,  if  any, 
and  the  right  to  reply  shall  be  the 
same  as  heretofore."  The  law  in 
Ireland  is  somewhat  similar :  see  19 
&  20  V.  c.  102,  §  21.  See,  also, 
Hodges  V.  Ancrum,  1855.  This 
practice  does  not  apply  to  the  County 
Courts :  Dymoch  v.  Watkins,  18S:i. 
« .28  &  29  V,  c,  18,  §  2. 
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testimony  thus  procured.  In  America,  the  judge  may,  in  his  dis- 
cretion, prohibit  leading  questions  from  being  put  in  cross-exami- 
nation to  an  adversary's  witness,  who  shows  a  strong  interest  or 
bias  in  favour  of  the  cross-examining  party,  and  needs  only  an 
intimation  to  say  whatever  is  most  favourable  to  his  oause.^ 

§  1432.  Moreover,  both  in  England  and  in  Ireland  the  cross- 
examination  is  not  limited  to  the  matters  upon  which  the  witness 
has  already  been  examined  in  chief,  but  extends  to  the  whole  case.^ 
Consequently,  if  a  plaintiff  calls  a  witness  to  prove  the  simplest 
fact  connected  with  his  case,  the  defendant  is  at  liberty  to  cross- 
examine  him  on  every  issue,  and  by  putting  leading  questions  to 
establish,  if  he  can,  his  entire  defence ;'  and  this  doctrine  has  been 
carried  so  far  that  even  a  person  who  is  the  substantial  party  in 
the  cause,  called  by  his  adversary  for  the  sake  of  formal  proof 
only,  is  thereby  made  a  witness  for  all  purposes,  and  may  be  oross- 
examined  as  to  the  whole  case.^  In  America,  however,  a  party 
has  no  right  to  cross-examine  any  witness,  except  as  to  circum- 
stances connected  with  matters  stated  in  his  direct  examination ; 
and  if  he  wishes  to  examine  him  respecting  other  matters,  must  do 
so  by  making  him  his  own  witness,  and  by  calling  him,  as  such,  in 
the  subsequent  progress  of  the  cause.^ 

§  1433.  At  least  one  English  cas^  may  be  cited  to  support  the 
view  that  when  a  person  is  once  entitled  to  cross-examine  a  witness, 
this  right  continues  through  all  the  auhaequent  stages  of  the  causCy  so 
that  if  he  afterwards  recalls  the  same  witness  to  prove  a  part  of 
his  own  case,  he  may  interrogate  him  by  leading  questions,  and 


1  Moody  V,  Howell,  1835  (Am.). 

•  May.  and  Corp.  of  Berwick-on- 
Tweed  v,  Murray,  1850.  So,  now  in 
Scotland,  '*  in  any  action,  cause, 
prosecution,  or  other  judicial  pro- 
ceeding, civil  or  criminal,  wnere 
proof  uiall  be  taJcen,  whether  by  the 
judge  or  a  person  acting  as  commis- 
sioner, it  shall  be  competent  for  the 
party,  against  whom  a  witness  is 
produced,  and  sworn  in  causdy  to 
examine  such  witness,  not  in  cross 
only,  but  in  eausd"  3  &  4  V.  c.  59 
(**The    Evidence    (Scotland)    Act, 

1840  '0  J  4. 

»  In  Ke  Woodfine,  1878,  Fry,  J., 
would  not  allow  the  defendant  in  an 


action  for  a  legacy  to  cross-examine 
the  plaintiff  respecting  an  indepen- 
dent counterclaim,  but  directed  him 
to  recall  the  plaintiff  as  his  own  wit- 
ness.   Sed  qu. 

*  Morgan  v.  Brydges,  1818  (Abbott, 
J.);  E.  V.  Murphy,  1841  (Ir.)  (Pen- 
nefkther,  C.J.). 

*  Philadelphia  and  Trenton  Bail. 
Co.  V.  Stimpson,  1840  (Am.)  (Supreme 
Court).  See,  also,  Harrison  v.  Bowan, 
1820  (Am.);  EUmaker  v,  Buckley, 
1827  (Am.).  Contra,  Moody  v, Bowell, 
1835  (Am.). 

*  Dickinson  v.  Shee,  1801  (Ld. 
Kenyon), 
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treat  hiin  as  the  witness  of  the  party  who  first  adduced  him.  But 
this  subject  is  nevertheless  one  upon  which  different  opinions  have 
been  entertained.  The  general  principle  on  which  this  course  of 
examination  is  permitted,  namely,  that  every  witness  is  supposed 
to  be  inclined  most  favourably  towards  the  party  calling  him,  is 
scarcely  applicable  to  a  case  where  a  person  is  equally  the  witness 
of  both  sides ;  and  each  party  should,  in  common  fairness,  alter- 
nately have  the  right  of  cross-examining  such  a  witness  as  to  his 
adversary's  case,  while  both  should  be  precluded,  in  the  course 
of  the  respective  examinations  in  chief,  from  putting  leading 
questions  with  regard  to  their  own.*  In  accordance  with  the  views 
last  expressed,  in  Ireland  a  plaintiff  is  allowed  to  cross-examine 
any  of  his  own  witnesses,  on  their  being  afterwards  called  on 
behalf  of  the  defendant ;  ^  while  in  America'  (and  this  is  probably 
the  best  rule)  it  is  established  that  the  question  is  one  for  the 
discretion  of  the  judge  at  the  trial,  and  that  in  general  his  ruling 
upon  it  is  not  subject  to  review. 

§  1434.*  The  rule  which  confines  evidence  to  the  points  in  issue, 
and  excludes  all  proof  of  such  collateral  facts  as  afford  no  reason- 
able inference  with  respect  to  the  principal  matters  in  dispute,^  is 
not  usually  applied  in  croFS-examinations  with  the  same  strictness 
as  in  examinations  in  chief ;  but  great  latitude  of  interrogation  is 
sometimes  permitted,  when,  from  the  temper  or  conduct  of  the 
witness,  or  from  other  circumstances,  such  course  seems  essential 
to  the  discovery  of  truth ;  or  where  the  cross-examiner  will  under- 
take to  show,  at  some  subsequent  stage  of  the  trial,  by  other  evi- 
dence, the  relevancy  of  the  question  put.®  On  this  head  it  is 
difficult  to  lay  down,  or  rather  to  apply,  any  precise  genei-al  rule  J 
Still,  one  or  two  subsidiary  rules  have  been  clearly  established,  and 
a  due  attention  to  these  will  enable  the  practitioner  to  define  with 
tolerable  certainty  the  limits  within  which  questions  on  cross- 
examination  must  be  confined. 


»  1  St.  Ev.  187;  2  Ph.  Ev.  471,  »  See  Greenleaf  on  Ev.  ISfh  edit 

472.  (1892),  §  447,  and  notes  thereto. 

»  Malone  v,   Spillessy,    1842  (Ir.)  *  Or.  Ev.  5  449,  in  part 

(Lefroy,  B.).     Sci,  too,  Lord  v.  Col-  •  Ante,  §  316  et  seq. 

vin,    1855,    where  S.  P.  ruled   by  ;  *  Haigh   v.  Belcher,  1830  (dole* 

Kindersley,  V.-O.  ridge,  J.). 

^  Lawrence  v.  Baker,  1890  (Am.). 
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§  1434a.  First,  by  a  rule  wliicli  has  been  set  out  in  a  previous 
section,  the  judge  of  the  High  Court  may  now  disallow  any 
questions  put  in  cross-examination  which  may  appear  to  him  to  be 
vexatious  and  not  relevant  to  any  matter  proper  to  be  inquired  into 
in  the  cause  or  matter.^ 

§  1435.  Next,  the  answer  of  a  witness  respecting  any  fact 
irrelevant  to  the  mue^  will  be  conclusive,  and  no  such  question  can 
be  put  to  a  witness  on  cross-examination,  for  the  mere  purpose  of 
impeaching  his  credit  by  contradicting  him}  Thus  in  a  penal  action 
for  usuiy,  previously  to  the  repeal  of  the  usury  laws,*  when  a 
witness  was  called  to  establish  the  offence  alleged  to  have  been 
committed  in  a  contiact  made  with  himself,  defendant's  counsel,  if 
the  witness  stated  that  such  other  contracts  were  not  usurious,  was 
not  allowed  to  cross-examine  such  witness  as  to  other  contracts 
made  by  him  with  other  persons  about  the  same  time,  in  order  to 
draw  an  inference  that  the  contracts  were  all  of  the  same  nature, 
and  then  contradict  his  statements  as  to  them  by  extrinsic  proof;* 
and  on  the  trial  of  an  issue,  whether  the  defendant's  manufactoiy 
emitted  smoke  prejudicial  to  the  plaintiff's  garden,  where  both 
parties  had  examined  witnesses  as  to  the  effect  of  the  works  on 
neighbouring  grounds,  a  witness,  called  by  the  defendant,  who 
described  several  gardens  in  the  neighbourhood  as  uninjured, 
having  been  asked  in  cross-examination  whether  he  knew  Glasgow 
field,  and  having  answered  that  he  did,  but  that  ^'  he  never  knew 
of  any  damage  done  there,"  could  not  then  be  asked,  '^  Whelhe  - 
he  had  known  of  any  sum  having  been  paid  by  the  defendant  to 
the  proprietors  of  Glasgow  field  for  alleged  damage  occasioned  by 
the  works?"* 

§  1436.  Thirdly,  with  the  view  of  impeaching  his  character y  a 
witness  may  always  be  asked  in  cross-examination,^ — though,  as 
will  be  presently  seen,  he  is  not  always  compelled  to  answer,' — 


»  B.  8.  0.  Ord.  XXXVI.  r.  38, 
set  out  ante,  $  1426 

»  See  Baker  v.  Baker,  1863. 
»  By  17  &  18  V.  c.  90. 

*  Spenceley  v.  De  Willott,  1806. 

»  Tennant  v.  Hamilt^m,  1839,  H. 
Ij.  ;  atfirming  Lord  Jeffrey's  ruling 
at  trial. 

•  HaniB  V.  Tippett,  1811  (Law- 
vanoe,  J.);  B.  v.  Yewin,  1811  (id.); 


B.  V,  Edwards,  1791 ;  B.  v,  Barnard 
and  B.  v.  James,  1823,  cited  in  n., 
1  0.  &  P.  86,  87;  B.  V.  Watson. 
1817.  The  cases  of  B.  v.  Lewis, 
1802,  Macbride  v.  Macbride,  1802, 
and  B.  v.  Pitcher,  1817,  where  ques- 
tions tending  to  degrade  the  witness 
were  not  allowed  to  be  put,  cannot 
now  be  regarded  as  authoritieB. 
^  Post,  §§  1453  et  seq. 
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questions  with  regard  to  a11^;ed  crimes  or  other  improper  conduct 
on  his  part.  Indeed,  in  this  case,  if  the  fact  inquired  Into  be 
relevant  to  the  issue,  it  may  be  proved  by  other  evidence  although 
denied  by  the  witness.  If,  however,  it  be  irrelevant  at  common 
law,  the  answer  of  the  witness,  if  he  make  any,  must  be  regarded 
as  conclusive;  and  whether  he  answers  or  not,  no  independent 
proof  can  be  given  to  establish  the  truth  of  the  imputation.^ 

§  1437.  But  by  a  statute  applying  to  "  all  Courts  of  Judicature,  as 
well  criminal  as  all  others,  and  to  all  persons  having,  by  law  or  by 
consent  of  parties,  authority  to  hear,  receive  and  examine  evidence,"  * 
whether  in  England  or  Ireland,  it  has  been  enacted  that  ^*  a  witness 
may  be  questioned  as  to  whether  he  has  been  concicttd  of  ^ny  felony 
or  misdemeanor^  and,  upon  being  so  questioned,  if  he  either  denies 
or  does  not  admit  the  fact,  or  refuses  to  answer,  it  shall  be  lawful 
for  the  cross-examining  party  to  prove  such  conviction."'  The 
statute  applies,  although  the  fact  of  such  conviction  be  altogether 
irrelevant  to  the  matter  in  issue  in  the  cause.^  The  Act  just  cited 
also  provides  that  ^'  a  certificate  containing  the  substance  and  effect 
only  (omitting  the  formal  part)  of  the  indictment  and  conviction 
for  such  offence,  purporting  to  be  signed  by  the  clerk  of  the  court, 
or  other  officer  having  the  custody  of  the  records  of  the  court 
where  the  offender  was  convicted,  or  by  the  deputy  of  such  clerk 
or  officer,  (for  which  certificate  a  fee  of  five  shillings  and  no  more 
shall  be  demanded  or  taken,)  shall,  upon  proof  of  the  identity  of 
the  person,  be  sufficient  evidence  of  the  said  conviction,  without 
proof  of  the  signature  or  official  character  of  the  person  appearing 
to  have  signed  the  same." 

§  1438.  Fourthly,  it  may  be  broadly  laid  down  that  where  ques- 
tions, put  to  a  witness  on  cross-examination  for  the  purpose  of 
directly  testing  his  credit,  relate  to  relevant  facts,  his  answers  may 
be  contradicted  by  independent  evidence;  if,  however,  questions 


»  R.  V,  Watson,  1817 ;  R.  v.  Rudge, 
1805  (Lawrence,  J.);  Qoddard  v. 
Parr,  1855  (Kindersley,  V.-C). 

«  28  &  29  V.  c.  18,  §  1. 

•  Id.  §  6.  The  reasons  for  such  an 
enactment  are  stated  by  the  Com. 
Law  Commiss.,  in  their  2nd  Rep., 
pp.  21,  22.  Li  New  York,  **  a  wit- 
ness must  answer  as  to  the  fact  of 


his  previous  cMivictUin  tot  felony." 
See  Civ.  Code,  §  1854. 

*  Ward  v:  Sinfield,  1880,  which 
was  a  decision  on  17  &  18  Y.  c.  125 
(**  The  Common  Law  Procedure  Act, 
1854"),  §  25  (now  repealed),  the 
language  of  which  was  almoet 
identic&L  with  that  of  the  section 
cited. 
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are  put  with  this  object  upon  irrelevant  matters,  the  answers  given 
bj  the  witness  cannot  be  contradicted.  The  question,  what  matters 
connected  with  the  witness  are  or  are  not  relevant^  has  been  dis- 
ouflsed  on  a  former  page.^  In  addition  to  what  is  stated  there, 
it  should  be  observed,  that  inquiries  respecting  the  previous  conduct 
of  a  witness  will  almost  invariably  be  regarded  as  irrelevant,  if  not 
connected  with  the  cause  or  the  parties.  Therefore,  if  a  witness 
be  questioned  on  cross-examination  respecting  the  commission  of 
crimes  by  him  on  some  former  occasion,  his  answers  must  (except 
in  the  case  of  an  actual  conviction),^  be  taken  as  conclusive.'  This 
rule  extends  to  parties  to  the  record,  when  giviog  testimony,  as 
well  as  to  other  witnesses ;  and  therefore,  where  in  an  action  (and 
it  is  submitted  that  the  same  rule  would  extend  to  the  trial  of  an 
indictment  on  which  the  defendant  was  a  witness)  for  indecent 
assault,  defendant  is  examined  as  a  witness  on  his  own  behalf,  and 
denies  the  charge,  although  he  may  be  cross-examined  with  respect 
to  alleged  improprieties  committed  by  him  towards  other  persons, 
these  collateral  imputations  can  neither  be  disproved  on  the  one 
band,  nor  supported  on  the  other,  by  independent  evidence.* 

§  1439.  The  rule  is  founded  on  two  reasons :  first,  that  a  witness 
cannot  be  expected  to  come  prepared  to  defend,  by  independent 
proof,  all  the  actions  of  his  life ;  and  next,  that  to  admit  contra- 
dictory evidence  on  such  points  would  of  necessity  lead  to  inex- 
tricable confusion,  by  raising  an  almost  endless  series  of  collateral 
issues.'  The  rejection  of  the  contradictory  testimony  may  indeed 
sometimes  exclude  the  truth ;  but  this  evil,  acknowledged  though 
it  be,  is  as  nothing  compared  with  the  inconveniences  that  must 
arise  were  a  contrary  rule  to  prevail.^ 


1  Ante,  $§  335  et  aeq. 

*  As  to  which,  see  supra,  {  1437. 
■  Goddard  v.  Parr,  1855. 

^  Tolman  and  Ux.  v.  Jolm  stone, 
1860  (Cockbum,  C.J.,  after  consult- 
ing tne  other  judges).  See,  also, 
Baker  v.  Baker,  1863. 

*  Att.-Gen.  v,  Hitchcock,  1847 
(Parke  .and  Alderson,  BB.). 

*  Att.-Gen.  v,  Hitchcock,  1847 
(Bolfe.  B.).  The  case  of  Alcock  v. 
The  Boyal  Exchange  Insurance  Co., 
1849,  forms  no  real  exception  to  the 


above  rule.  There,  in  an  action  by  a 
shipowner  against  underwriters  on  a 
policy  of  insurance,  the  plaintiff's 
claim  to  recover  as  for  a  total  loss 
rested  on  the  abandonment  of  the 
vessel  by  the  captain.  The  captain 
was  called  as  a  witness  for  the  plain- 
tiff, and,  on  cross-examination,  de- 
nied that  previous  to  the  voyage 
insured  against  he  had  been  an 
habitual  drunkard.  The  evidence  of 
witnesses  to  establish  that  fact  was, 
however,  held  olearly  admissible,  as 
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QUESTIONS  AS  TO  MOTIVES  OF  WITNESS.        [PAKT  V. 

§  1440.  Whether  questions  respecting  the  moticesy  interest^  or 
conduct  of  a  witness,  as  connected  with  the  cause,  or  with  either  of 
the  parties,  are  irrelevant,  is  a  point  on  which  the  authorities  are 
not  consistent.  On  the  one  hand,  it  has  been  held  to  be  relevant 
to  the  guilt  or  innocence  of  a  person  charged  with  a  crime,  to 
inquire  of  the  witness  for  the  prosecution,  in  cross-examination, 
whether  he  had  not  expressed  feelings  of  hostility  towards  the 
prisoner ;  ^  that  the  like  inquiry  may  be  made  in  a  civil  action ; ' 
that  in  an  action  upon  a  promissory  note,  the  execution  of  which 
is  disputed,  it  is  material  to  ask  the  subscribing  witness,  whether 
she  was  not  plaintiff's  kept  mistress ; '  and  that  on  an  indictment 
for  rape,  or  for  an  attempt  to  commit  that  crime,  the  prosecutrix 
may,  on  cross-examination,  be  asked  whether  she  had  not  on 
former  occasions  consented  to  the  prisaner^s  embraces.^  In  all  these 
eases,  if  the  witness  under  cross-examination  deny  the  fact  imputed, 
he  is  exposed  to  contradiction  by  other  witnesses.  On  similar 
principles,  there  exists  authority  for  contending  that  if,  on  cross- 
examination,  witnesses  for  a  prosecution  deny  having  attempted  to 
Bubom  several  persons  to  give  false  evidence  against  a  prisoner, 
proof  that  they  have  done  so  may  be  given.* 

§  1441.  On  the  other  hand,  it  has  been  ruled  in  several  modem 
cases  that,  if  a  witness  deny  that  he  has  tampered  with  the  other 
witnesses,  evidence  to  contradict  him  cannot  be  received ; '  that  on 
a  prosecution  where  a  witness  called  to  character  denies  having 
ever  said  that  the  prisoner  should  be  acquitted  if  it  cost  him  20/., 
the  prosecution  must  be  satisJGied  with  the  answer ; '  that  in  a  civil 
action,  the  defendants  who  sought  to  disparage  the  testimony  of  a 
witness  of  the  plaintiff,  by  proving  some  circumstances  indicating 


tending  to  show  that  the  captain  was 
not  likely  to  have  exercised  a  sound 
judgment  in  reference  to  the  aban- 
donment, and  that,  consequently,  the 
judgment  actually  exercised  by  him 
"was  not  entitled  to  any  respect  from 
the  jury. 

1  R.  V.  Yewin,  1811  (Lawrence,  J.). 

•  Attwood  V.  Welton,  1828  (Am.). 
3  Thomas  v.  David,    1836  (Cole- 
ridge, J.). 

*  R.  V.  Riley,  1887,  0. 0.  R. ;  R.  v. 
liartin,  1834  (Williams,  J.);  recog- 


nised by  Kelly,  C.B.,  and  Byles,  J., 
in  R.  V.  Holmes  and  Fumess.  1871. 
SecuB,  as  to  intercourse  with  other 
men,  infra,  §  1441. 

*  Ld.  Stafford's  case.  1680 ;  The 
Queen's  ca.-e,  18iO.  11.  L.  Recognised 
by  Parke,  B.,  in  Att.-Gen.  v,  Hitch- 
cock, 1847. 

•  R.  v.  Lee,  1838  (Coleridge,  J.) ; 
Harris  v.  Tippett,  1811  (Lawrence, 
J.). 

^  R.  V.  Lee,  1838  (Coleridge,  J.). 
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CHAP,  m.]      WHEN  ANSWERS  CAN  BE  CONTBADICTED. 


a  hostile  spirit  towards  themselves,  could  not  do  it;^  that  where 
the  principal  witness  against  a  man  indicted  for  theft,  was  his 
apprentice,  who,  in  cross-examination,  denied  that  he  had  heen 
charged  with  robbing  his  master,  prisoner's  counsel  could  not  prove 
that  the  answer  was  false ;  ^  and  on  indictments  for  rape,  or  for  an 
attempt  to  commit  rape,  or  for  indecent  assault,  that  though  the 
principal  female  witness  maj  be  cross-examined  with  the  view  of 
showing  that  she  has  previously  been  guilty  of  incontinence  with 
other  men,  yet  her  answers  to  such  questions  must  be  taken  as 
conclusive,  and  her  supposed  paramours  cannot  be  called  as 
wituesses  for  the  purpose  of  contradiction.'  The  law  would  seem 
to  be  the  same  in  actions  for  seduction,  and  on  summonses  for 
affiliation,  unless,  of  course,  the  evidence  would  directly  tend  to 
show  that  the  defendant  was  not  in  point  of  fact  the  father  of  the 
child.* 

§  1442.  Such,  then,  being  the  state  of  the  authorities,  it  is  not 
easy  to  say  with  precision  what  rule  would  apply  to  a  new  com- 
bination of  facts.  A  sensible  lawyer,  really  anxious  to  promote 
the  interests  of  truth  and  justice,  would  probably,  on  most 
occasions  feel  inclined  to  follow  the  former,  rather  than  the  latter, 
dass  of  cases.  For,  while  no  doubt  it  is  of  great  importance  to 
confine  the  attention  of  the  jury  as  much  as  possible  to  the  specific 
issues,  it  is  highly  essential  to  the  discovery  of  truth,  that  those, 
who  are  to  determine  the  respective  value  of  coufiicting  testimony, 
should  be  enabled  to  discriminate  between  the  interested  and 
disinterested  witnesses ;  and  no  test  of  interest  can  be  more  sure 
than  that  which  is  afforded  by  the  conduct  of  the  witness  himself. 
The  argument  that  a  witness  cannot  come  prepared  to  defend 
himself  against  particular  charges  without  notice,  may  be  a  very 


*  Harrison  v,  Gordon,  1838  (Alder- 
eon,  B.). 

*  R.   r.  Yewin,   1811   (Lawrence, 

J.). 

*  R.  V,  Holmes  and  Fumess,  1871, 
C.  G.  R. ;  aftii-ming  R.  v.  Hodgson, 
1812,  and  overruling  R.  v.  Robins, 
1843.  Secus.  as  to  previous  inter- 
course with  prisoner  nimself ,  supra, 
$  1440.  8ee,  also,  R.  v.  Cockcroft, 
1870;  ante,  §363. 


*  Garbutt  v.  Simpson,  1863.  In 
Verry  v.  Wafckins,  1836,  Alderson, 
B.,  in  an  action  of  seduction,  allowed 
witnesses,  irrespective  of  the  ques- 
tion of  paternity,  to  give  evidence  of 
their  having  had  connection  with  the 
plaintiff's  daughter.  Sed  qu.,  since 
the  last  decisions.  See,  also,  on  this 
subject,  and  attempt  to  reconcile, 
Andrews  v.  Askey,  1837  (Tindal, 
C.J.) ;  and  Dodd  v.  Norris,  1814  (Ld. 
EUenborough). 
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IMPARTIALITY  OP  WITNESS  IMPEACHED.        [PABT  V. 

good  reason  why  evidenoe  that  he  has  been  guilty  of  a  specifio 
crime,  unconnected  with  the  cauae  or  partieSy  should  not  be  adduced ; — 
and,  moreover,  such  a  fact,  even  if  proved,  would  raise,  in  the 
absence  of  interest,  only  a  very  faint  presumption  that  he  had 
been  guilty  of  perjury.  But  the  argument  should  not  be  allowed 
to  extend  to  a  case,  where  the  charge,  if  true,  would  show  that 
the  witness  either  had  a  motive  to  swear  falsely,  or  was  not  very 
scrupulous  in  the  selection  of  means  to  attain  his  end.  A  charge, 
too,  of  this  nature  would,  almost  of  necessity,  apply  to  some  act 
of  recent  date,  and  as  such  might  be  easily  explained  or  rebutted 
by  the  witness,  if  it  were  made  without  foimdation.  Moreover, 
this  inquiry  would  seem  to  be  all  the  more  necessary,  now  that 
witnesses  are  no  longer  incompetent  to  testify  on  the  ground  of 
interest  or  crime.  Indeed,  this  view  is  confirmed  by  a  case  where 
the  judges  intimated  an  opinion,  that  a  witness  might  be  asked 
any  questions  tending  to  impeach  his  impartialitt/y  and  that  his 
answers  might  be  contradicted  by  other  witnesses.^ 

§  1443.  Assuming,  however,  that  a  witness  may  in  all  cases  be 
cross-examined,  and,  if  necessary,  contradicted,  for  the  purpose  of 
showing  that  his  mind  is  not  in  a  state  of  impartiality  as  between 
the  two  contending  parties,  it  must,  nevertheless,  clearly  appear, 
before  the  contradictory  evidence  can  be  admitted,  that  the 
questions  answered  had  a  direct  tendency  to  prove  that  the  witness 
was  under  the  influence  of  an  undue  bias.  The  case  just  referred 
to^  established  this  doctrine.  In  that  case,  on  the  trial  of  an 
information  under  the  revenue  laws,  a  witness,  who  had  given 
material  evidence  for  the  Crown,  was  asked,  on  cross-examination, 
whether  he  had  not  said  that  the  officers  of  the  Crown  had  offered 
him  20/.  to  give  that  evidence.  He  denied  that  he  had  ever  said 
so,  and  evidence  to  contradict  him  was  held  to  be  inadmissible; 
since,  as  the  mere  offer  of  a  bribe,  if  unaccepted,  could  not  in 
fairness  prejudice  the  character  of  the  party  to  whom  it  was  made, 
it  was  obviously  immaterial  what  the  witness  might  have  said  upon 
the  subject.  Had  he  been  asked  whether  he  had  said  that  he  had 
received  a  bribe,  and  denied  that  he  had  ever  made  such  a  state- 
ment, the  decision  might  have  been  different. 

^  Att.-Gen.  v.  Hitchcock,  1847,  which  deserves  attentive  perosaL 
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CHAP.  lit.]      RELEVANT  ANSWERS  MAY  BE  CONTRADICTED. 

§  1444.  Since  the  case  last  cited,  the  rule  of  law  supposed  to 
have  been  laid  down  by  it  has  been  elaborately  discussed  in 
the  Irish  Court  of  Criminal  Appeal.^  On  the  trial  of  a  prisoner 
for  rape,  a  witness  called  on  his  behalf  professed  his  inability  to 
speak  English,  and  w«w  accordingly  sworn  in  Irish,  and  enjoyed 
the  advantage, — to  a  dishonest  witness  no  slight  one, — of  giving 
his  evidence  through  an  interpreter ;'  but  being  in  cross-examina- 
tion pressed  as  to  his  knowledge  of  the  English  language,  and 
pointedly  asked  whether  he  had  not  very  recently  spoken  English 
to  two  persons  who  were  present  in  court,  denied  that  he  had 
done  so.  The  evidence  of  these  two  persons  to  contradict  him  on 
this  latter  point,  was  held  by  seven  judges  not  to  be  admissible, 
while  three  were  of  opinion  that  it  was  admissible.*  The  argu- 
ments of  the  minority  appear,  however,  entitled  to  grave  conside- 
ration, and  might  possibly  be  upheld  should  the  same  point  arise 
in  England. 

§  1445.  It  is  in  any  case  certainly  relevant  to  put  to  a  witness 
any  question,  which,  if  answered  in  the  affirmative,  would  qualify 
or  contradict  some  previous  part  of  his  testimony  given  on  the  trial 
of  the  issue ;  and  if  such  question  be  put,  and  be  answered  in  the 
negative,  the  opposite  party  may  then  contradict  the  witness,  and 
for  this  simple  reason,  that  the  contradiction  wpuld  qualify  or 
contradict  the  previous  part  of  the  witness's  testimony,  and  so 
neutralise  its  eiEfect.*  Accordingly  a  witness  may  be  cross- 
examined  as  to  a  former  statement  made  by  him  relative  to  the 
subject-matter  of  the  cause,  and  inconsistent  with  his  present  testi- 
mony ;  and  if  he  either  denies,  or  does  not  distinctly  admit,  that 
he  has  made  such  statement,  proof  may  be  given  that  he  did  in 
fact  make  it.  As  before  pointed  out,*  the  judge  has  now  in  civil 
cases  an  absolute  discretion  to  disallow  any  questions  put  in  cross- 
examination  which  he  may  deem  improper.  However,  in  the 
exercise  of  this  discretion  he  is,  both  in  civil  and  criminal  cases,^ 

'  R.  V.  Burke,  1858  (Ir.).  »  By  R.  S.  C.  Ord.  XXXVI.  r.  38, 

*  See  ante,  §  &6.  set  out  in  full,  ante.  §  1427. 

»  The  three  dissenting?  judges  were  •  For  bjr  28  &  29  V.  c.  18,  §  1, 

O'Brien,  J.,  Pigot,  C.B.,  and  that  such  provision  is  extended  to  **all 

profound  lawyer,  Pennefather,  B.  courts  of  judicature,  as  well  criminal 

*  Att.-Gen.  v*  Hitchcock,  1847  as  all  others,  and  to  all  persons 
(Alderson,  B.}.  having   by  law  or   by  consent   of 
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CROSS-EXAMINATION  RESPECTINU  1K>CUMENTS.      [PABT  Y. 


bound  bj  the  provision  which  requires  that  before  proof  of  such 
statement  can  be  given,^  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion,  must 
be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or 
not  he  had  made  such  statement.'  A  witness  may  also  be  asked 
in  cross-examination  if  he  has  not  said  that,  though  on  a  former 
occasion  he  testified  for  one  partj,  he  thought  that  he  should,  if 
called  as  a  witness  again,  testify  for  the  other,  and  if  he  profess 
not  to  recollect  or  deny  such  statement  proof  of  it  may  be  given.* 
On  the  principle  just  pointed  out,  if  a  case  be  such  as  to  render 
evidence  of  opinion  admissible  and  material  (as,  for  instance,  it  is 
if  a  witness  has  been  examined  as  to  his  belief  respecting  the 
identity,  or  the  handwriting,  or  the  sanity,  of  any  person,  or  if  he 
be  a  skilled  witness  called  to  state  his  opinion  on  a  matter  of 
science),  he  may  on  cross-examination  be  asked  whether  he  has  not 
on  some  particular  occasion  expressed  a  different  opinion  upon  the 
same  subject ;  and  if  he  deny  the  fact,  it  may  be  proved  by  other 
evidence.  But^  the  previous  opiniony  as  to  the  merits  of  the  cause^  of 
a  witness  who  has  simply  testified  to  a  fact  cannot  be  regarded  as 
relevant  to  the  issue ;  ^  so  that,  for  instance,  in  an  action  upon  a 
marine  policy,  the  denial  of  a  broker  called  as  a  witness  to  prove  a 
fact  is  conclusive,  and  evidence  to  contradict  him  as  to  this  must  be 
rejected.® 


parties  authority  to  hear,  receive, 
and  examine  evidence,"  whether  in 
Bngland  or  Ireland. 

^  This  rule  prevails  in  equity: 
Hemming  v.  Maddick,  1872. 

•  See  Angus  v.  Smith,  1829 ;  Crow- 
ley v.  Page,  1837  (Ir.);  Andrews  v, 
Askey,  1837 ;  Magrath  v.  Browne, 
1841  (Ir.);  The  Queen's  case,  1820, 
H.  L.  The  provision  referred  to  in 
the  text  was  originallv  contained  in 
*'The  Common  Law  Procedure  Act, 
1854';  (17  &  18  V.  c.  125,  §  23),  but 
this  is  repealed,  and  the  terms  of 
the  existing  enactment  (which  are 
substantially  identical  with  those  of 
the  repealed  §  23  of  **The  Common 
Law  Procedure  Act,  1854")  are  as 
follow : — "  If  a  witness,  upon  cross- 
examination  as  to  a  former  state- 
ment made  by  him  relative  to  the 


subject-matter  of  the  indictment  or 
proceeding,  and  inconsistent  with  his 
present  testimony,  does  not  distinctly 
admit  that  he  has  made  such  state- 
ment, proof  may  be  given  that  he 
did  in  fact  make  it ;  but  before  such 
proof  can  be  given  the  circumstances 
of  the  supposed  statement,  sufficient 
to  designate  the  particular  occasion, 
must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or 
not  he  has  made  such  statement.** 
The  enactment  in  effect  overrules 
Pain  V,  Beeston,  1830 ;  and  Long  v. 
Hitchcock,  1840.  See  B.  v.  Whelan, 
1881  (Ir.)  (May,  C.J.). 

*  Chamnan  v.  Coffin,  1860  (Am.). 

*  Gr.  Ev.  §  449,  almost  verbatim. 

•  Daniels  v.  Conrad,  1833  (Am.). 

•  Elton  V.  Larkins,  1832  (Tindal, 
O.J.). 
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CH.  III.]      CROSS-EXAMINATION  RESPECTING  DOCUMENTS. 

§  1446.  If,  however,  a  witness  has  made  a  previous  statement  in 
writing  as  to  the  facts  of  a  case,  he  has  been,  since  1854,^  and  is 
now,  under  a  provision  in  the  Act  of  Parliament  *  extending  to  all 
courts,'  liable  to  be  cross-examined  upon  such  statement  without 
its  previous  production.* 

§  1447.*  If  it  appear  either  from  the  cross-examination  of  the 
witness,  or  from  any  antecedent  evidence,  that  the  writing  in  ques- 
tion has  been  lost  or  destroy ed^  the  provision  that  the  judge  may 
require  its  production  of  course  becomes  inoperative.  It  is  appre- 
hended  that  in  such  a  case  the  witness  might  be  cross-examined  as 
to  the  contents  of  the  paper,  notwithstanding  its  non-production ; 
and  that,  if  it  were  material  to  the  issue,  he  might  be  afterwards 
contradicted  by  secondary  evidence.  The  question,  however, 
remains  whether  in  such  a  case  the  cross-examining  party  may 
interpose  evidence  out  of  his  tum^  to  prove  the  loss  or  destruction  of 
the  document,  or  to  show  that  it  is  in  the  hands  of  the  opponent, 
who  has  had  notice  to  produce  it,  and  has  refused  to  do  so ;  and 
then  cross-examine  the  witness  as  to  its  contents.®    Such  a  course 


»  Under  §§  24  and  103  of  */  The 
Common  Law  Procedure  Act,  1854  " 
(17  &  18  V.  c.  125),  which  are  now 
repealed,  and  in  Ireland  under  §§  27 
and  98  of  "  The  Common  Law  Proce- 
dure Amendment  Act  (Ireland),  1»56" 
(19  &  20  V.  0.  102).  The  law  is  the 
same  in  Ladia  :  see  **Ind.  Evid.  Act 
of  18.55,*'  §  34.  The  common  law 
rule  was  that  the  cross-examining 
partv  was  obliged,  when  it  was  in 
writing,  to  show  his  contradictory 
statement  to  the  witness,  and  after- 
wards put  it  in  as  his  own  evidence : 
vee  the  Queen's  case,  1820,  and  Mac- 
donald  v.  Evans,  1852.  This  rule 
excluded  one  of  the  best  tests  by 
which  a  witness's  memoi-y  and  integ- 
rity could  be  tried :  see  article  by 
Ld.  Brougham  in  Ed.  Rev.  Vol.  69, 
p.  22,  and  his  speech  on  Law  Beform, 
Vol.  2,  Ld.  Brougham's  Speeches, 

J».  447.  See,  also,  the  general  reasons 
or  changing  the  law,  ably  stated  in 
Second  Beport  of  Common  Law  Com- 
missioners, at  pp.  19 — 21.  See,  also, 
l8t  edit  of  this  Work,  §  1057. 

■  Under  "  The  Law  of  Evidence 
and    Fractioe    on    Cnminal    Trials 


Amendment  Act,  1865"  (28  &  29  V. 
c.  18),  §§  1,  5. 
»  Id.  §  1. 

*  The  words  of  this  enactment  (28 
&  29  V.  c.  18,  §  5),  are  as  follow  :— 
**  A  witness  may  be  cross-examined 
as  to  previous  statements  made  by 
him  in  writing,  or  reduced  into 
writing,  relative  to  the  subject-matter 
of  the  indictment,  or  proceeding,  with- 
out such  writing  being  shown  to  him ; 
but  if  it  is  intended  to  contradict 
such  witness  by  the  writing,  his 
attention  must,  before  such  contra- 
dictory proof  can  be  given,  be  called 
to  those  parts  of  the  writing  which 
are  to  be  used  for  the  purpose  of  so 
contradicting  him :  Provided  always, 
that  it  shall  be  competent  for  uie 
judge,  at  any  time  during  the  trial, 
to  require  the  production  of  the 
writing  for  his  inspection,  and  he 
may  thereupon  make  such  use  of  it 
for  the  purposes  of  the  trial  as  he 
may  think  nt." 

*  (Jr.  Ev.  S  464,  sHghtly,  as  to 
first  eight  lines. 

*  See  1  St.  Ev.  205,  n.  d. 


956 


CROSS-EXAMINATION  RESPECTING  DEPOSITIONS.      [PT.  V. 


was  in  former  times  deemed  irregular/  but  modem  authoritiee  tend 
to  show  that  it  may  now  be  allowed.  Thus,  if  the  paper  in  quee- 
tion  be  not  in  the  actual  possession  of  the  ovoss-examining  party, 
he  may,  before  commencing  his  cross-examination,  or  during  its 
progress,  direct  any  person,  whom  he  has  served  with  a  subpoena 
duces  tecum,  to  produce  the  writing,^  or  may  call  upon  the  adver- 
sary to  do  so,  if  such  paper  be  in  his  hands,  and  he  has  had  notice 
to  produce  it.'  A  prisoner's  counsel  has  also  been  allowed  to  inter- 
pose proof  of  the  loss  of  the  original  depositions,  and  of  the  cor- 
rectness of  a  copy,  and  then  to  oiross-ezamine  the  witness,  the  copy 
being  first  duly  read ;  ^  and  a  witness  has  also  been  permitted  to 
be  cross-examined  upon  an  office  copy  of  an  affidavit  by  her,  (such 
affidavit  itself  being  filed,)  on  the  cross-examining  counsel  putting 
in  an  order  to  admit  such  office  copy  to  be  a  true  copy.^  If  ,*  in  any 
particular  case  the  above  course  of  proceeding  would  be  likely 
to  occasion  inconvenience,  by  disturbing  the  regular  progress  of  the 
oause  and  distracting  the  attention  of  the  jury,  the  judge  would 
have  power  to  postpone  the  examination  as  to  this  point  to  a  later 
stage  in  the  trial.' 

§  1448.  It  is  perhaps  doubtful  whether  the  provision  ^  enabling 
the  judge  to  call  for  the  production  of  a  document  upon  which  it 
is  proposed  to  cross-examine  a  witness  ^'  for  his  inspection,"  renders 
it  necessary  that  the  original  should  be  forthcoming,  or  whether  an 
office*  or  examined  copy  will  suffice.  For  it  is  reported  to  have 
been  held  at  Nisi  Prius,^®  that  a  plaintiff's  counsel  had  no  right, 
imder  the  old  law,  to  cross-examine  one  of  the  defendant's  wit- 
nesses on  the  contents  of  his  own  affidavit,  without  putting  the 
original  into  his  hands  to  refresh  his  memory.  But  the  groimds 
for  the  decision  cited  are  not  stated  in  the  report;  and  the  case  is 
certainly  both  opposed  to  a  variety  of  decisions,^*  and,  moreover, 


1  Graham  v.  Dyeter,  1816  (Ld. 
Ellenborough) ;  Sideways  v,  Dyeon, 
1817  (id.). 

'  Att.-Gen.  v.  Bond,  1838  (Ld. 
Abiiiger). 

>  Calvert  r.  Flower,  1836  (Ld. 
Denman). 

«  R.  v.  SheUard,  1840  (Patteson, 
J.). 

«  Pavios  V.  Davies,  1840.  No 
order  in  suck  a  case  would  now  be 


necessary.  See  B  S.  C.  1883,  Ord. 
XXXVII.  r  4,  cited  post,  J  1538 ; 
also,  Ord.  XXXVIIL  r.  16. 

•  Gr  £y.  §  464,  in  part 

7  2  Ph.  Ev.  ai2 ;  McDonnell  v, 
Evane,  1852. 

"  Set  out  supra,  §  1446. 

*  See  n.  ^,  supra. 

10  Bastard  v.  Smith,  1888  (Tindal, 
G.J.). 
"  Ewer  V.  Ambrose,  1^5 ; 
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oontrayenes  the  rule  which  proteots  bxan  removal  the  reoords  of 
courts  of  jnstioe.     When  an  office  or  examined  copy  is  nsed,  some 

difficulty  may  indeed  sometimes  arise  in  identifying  the  witness 
with  the  person  who  swore  to  the  truth  of  the  original  docomenty 
and  to  obviate  this  inconvenience,  it  may  occasionally  be  prudent 
to  produce  the  record  itself ;  ^  but  this  is  very  different  from  holding 
that  the  record  must  be  produced. 

§  1449.  The  enactment  under  discussion  being  applicable  to 
courts  of  criminal  jurisdiction,'  as  well  as  to  civil  courts,  the  rules 
laid  down  by  the  judges  in  1836,  as  to  the  mode  of  cross-examin- 
ing m'tnesses  for  the  Crown,  tciih  respect  to  tchat  they  have  pretiomly 
sworn  be/ore  the  magistrate^  would  appesur  to  be  no  longer  in  force. 
Still,  as  doubts*  may  possibly  be  entertained  on  this  subject, 
(seeing  that  the  statute  in  question  contains  a  proviso  expressly 
empowering  the  judge  "  to  require  the  production  of  the  writing," 
and  '^  to  use  it  iot  the  purposes  of  the  trial,")  it  may  be  desirable 
to  set  out  the  rules  hitherto  existing.     These  are  as  follow : — 

**  1.  Where  a  witness  for  the  Crown  has  made  a  deposition 
before  a  magistrate,  he  cannot,  upon  his  cross-examination  by  the 
prisoner's  counsel,  be  asked  whether  he  did  or  did  not,  in  his  depo- 
sition, make  such  or  such  a  statement,  until  the  deposition  itself 
has  been  read,  in  order  to  manifest  whether  such  statement  is  or  is 
not  contained  therein ;  and  such  deposition  must  be  read  as  part  of 
the  evidence  of  the  cross-examining  counsel. 

*^  2.  After  such  deposition  has  been  read,  the  prisoner's  counsel 
may  proceed  in  his  cross-examination  of  the  witness  as  to  any  sup- 
posed contradiction  or  variance  between  the  testimony  of  the  witness 
in  court  and  his  former  deposition ;  after  which  the  counsel  for  the 
prosecution  may  re-examine  the  witness,  and  after  the  prisoner's 
counsel  has  addressed  the  juiy,  will  be  entitled  to  the  reply.  And 
in  case  the  counsel  for  the  prisoner  comments  upon  any  supposed 
vaxianoe  or  contradiction,  without  having  read  the  deposition,  the 

field   V.    Peaks,    1827      Bavies    v.  *  28  ft  29  Vict.  c.  18,  §§  1,  v 

Davies,  1840  (Gumey,  B.) ;   Saint-  *  It  is  hoped  that  fJie  judges  may 

hill  V.  Bound,  1802 ;  Ghirvm  v.  Car-  ere  loo^  resolye  these  doubts,  either 

roll,  1847  (It.).  by  rescmding  the  Exiles  of  1836,  or 

'  See  Qarvin  v,  Carroll,  1847  (Ir.)  by  announcing  that  thev  are  still  in 

(Grampfton,  J.,  commenting  on  Bees  force,  or   some  odier  judicial  an- 

V.  Bowen,  182d)«  nouncement 
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oourt  may  direct  it  to  be  read,  and  the  oounsel  for  the  prosecation 
will  be  entitled  to  reply  upon  it. 

"  3.  The  witness  cannot,  in  cross-examination,  be  compelled  to 
answer,  whether  he  did  or  did  not  make  sach  a  statement  before 
the  magistrate,  until  after  his  deposition  has  been  read,  and  it 
appears  that  it  contains  no  mention  of  such  statement.  In  that 
event  the  counsel  for  the  prisoner  may  proceed  with  his  cross- 
examination  ;  ^  and  if  the  witness  admits  such  statement  to  have 
been  made,  he  may  comment  upon  such  admission,  or  upon  the 
effect  of  it  upon  the  other  part  of  his  testimony ;  or  i£  the  witness 
denies  that  he  made  such  statement,  the  counsel  for  the  prisoner 
may  then,  if  such  statement  be  material  to  the  matter  in  issue,  call 
witnesses  to  prove  that  he  made  such  statement.  But  in  either 
event,  the  reading  of  the  deposition  is  the  prisoner's  evidence,  and 
the  counsel  for  the  prosecution  will  be  entitled  to  reply."  * 

§  1450.  Under  these  rules,  a  witness  for  the  prosecution  cannot 
be  directed  by  the  prisoner's  counsel  to  look  at  his  deposition  and 
then  say  whether  he  still  adheres  to  the  statement  he  has  just 
made,  but  the  deposition  must  first  be  read  as  evidence  for  the 
prisoner,  and  the  witness  afterwards  cross-examined  respecting 
its  contents.'  Neither  can  a  witness  for  the  Crown  be  asked 
generally,  on  cross-examination,  whether  he  has  always  told 
the  same  story,  but  the  question  has  to  be  qualified  by  adding, 
"  except  when  you  were  before  the  magistrates  or  coroner."  *  The 
application  of  the  rules  is,  however,  confined  to  cases  in  which  the 
depositions  have  been  duly  taken  and  returned,  and  would,  conse- 
quently,  furnish  the  best  evidence  of  what  took  place  at  the  prior 
examination.*  Neither  have  they  the  effect  of  protecting  a  witness 
from  cross-examination  as  to  what  he  said  in  the  presence  of 
the  prisoner  prior  to  his  giving  his  testimony  before  the  magistrate, 
although  his  words  may  have  been  oflBciously  taken  down  by  the 
magistrate's  clerk,  and  afterwards  verified  on  oath  by  himself  when 

»  R.  V.  Curtis,  1848.  »  R.  v.  Ford,  1851 ;  R.  v.  Palmer, 

'  See  above  the  rules  laid  down  by  1851;    R.   v.    Stokes»   1850;    R.   v« 

the  judges  in   1836,  after  the  pass-  Brewer,  1863. 

ing  of  the  first  Act  (6  &  7  W.  4,  *  R.  v.   Holden,   1838  (Patteson, 

c.  114),  allowing  prisoners  to  make  J.);  R.  v.  Shellard,  1840  (id.).    See 

a  full  defence   by  counsel,  set  out  R.  v.  Price,  1857. 

as  a   memorandum  in  7  C.   &  P.  '  R.  v.  Griffiths,  1841  (Coleridge, 

676.  J.,  and  Qumey,  B.}. 
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examined  by  the  justioe,  so  that  they  aotuallj  appear  in  tbe 
deposition  as  formally  returned.^  Such  rules,  too,  being  merely 
intended  to  check  the  lioenoe  of  the  bar,  cannot  bind  the  judges 
themselves,  or  deprive  them  of  their  discretionary  power  of  ques- 
tioning the  witness  as  to  any  discrepancy  between  his  evidence  in 
court  and  his  former  statement,  without  first  putting  in  the  depo- 
sitions ;  but  it  may  be  questionable  whether  in  such  a  case,  if  new 
facts  were  introduced  in  evidence,  the  council  for  the  prosecution 
would  not  be  entitled  to  reply.^ 

§  1450a.  But,  while  the  strict  legal  rights  of  the  parties  under 
the  above-cited  rules  would  be  as  stated  above,  the  judge  has,  in 
criminal  cases  (in  which  such  questions  usually  arise),  a  discretion- 
ary power  to  himself  put  the  deposition  into  a  witness's  hands, 
and  cross-examine,  or  allow  the  witness  to  be  cross-examined,  upon 
it  without  giving  the  prosecution  a  right  of  reply.'  And  the 
modem  practice  is  to  make  a  liberal  use  of  this  discretionary 
power. 

§  1451.  The  rule  requiring  the  attention  of  a  witness  to  be 
specially  drawn  to  the  circumstances,  about  which  it  is  proposed 
to  impeach  his  credit  by  independent  evidence,  is  not  confined  to 
cases  where  a  witness  is  alleged  to  have  made  contradictory  state- 
ments, but  extends  to  all  cases  where  proof  of  declarations  made  or 
acts  done  by  a  witness  is  tendered,  with  a  view  either  of  contra- 
dicting his  testimony  in  chief,  or  of  proving  that  he  is  a  corrupt 
witness,  or  that  he  has  been  guilty  of  attempting  to  corrupt  others.* 
•*  I  like  the  broad  rule,"  said  Patteson,  J.,  "  that  when  you  mean 
to  give  evidence  of  a  witness's  declarations  for  any  purpose^  you 
should  ask  him  whether  he  ever  used  such  expressions."  ^ 

§  1452.  The  decisions  on  the  question,  whether  or  not  a  party  is 
entitled  to  see  a  document,  which  has  been  shown  to  one  of  his 


»  E.  V,  Christopher,  1850. 
«  R.  V.  Edwards,  1837 ;  R.  v.  Peel, 
1860  (Willes,  JX 

*  See  B.  V.  Quin,  1863;  Boscoe, 
Grim.  Ev.  p.  133;  B.  v.  Bemnant, 
1807 ;  B.  V.  Watson,  1834. 

«  The  Queen's  case,  1820,  H.  L. 

•  Carpenter  V.  Wall,  1840.  In  this 
case  the  court  f  though  it  did  not  de- 
cide the  point)  apparently  thought 
that  in  an  action  for  seduction  proof 


of  light  and  unbecoming  language 
by  the  woman  seduced  might  be  ad- 
missible in  reduction  of  damages, 
even  if  such  expressions  had  not 
been  previously  put  to.  her  in  cross- 
exammation.  It  is,  however,  sub- 
mitted that,  even  in  such  cases,  the 
defence  must,  under  such  cii^oum- 
stances,  be  restricted  to  general  evi- 
dence of  her  lightness  of  conduct. 
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'Witnesses  while  under  cross-examination  by  his  opponent,  are  some- 
what oonflicting.  On  the  whole,  however,  the  praotioe  seems  to 
be,  that  if  the  cross-examining  counsel,  after  putting  a  paper  into 
the  hands  of  a  witness,  merely  asks  him  some  question  as  to  its 
general  nature  or  identity,^  his  adversary  will  have  no  right  to 
see  the  document ;  but  that  if  the  paper  be  used  for  the  purpose 
of  refreshing  the  memory  of  the  witness,^  or  if  any  questions  be 
put  respecting  its  contents,'  or  as  to  the  handwriting  in  which  it 
is  written,^  a  sight  of  it  may  then  be  demanded  by  the  opposite 
oounsel.  But  such  opposing  counsel  has  no  right  to  read  such  a 
document  through,  or  to  comment  upon  its  contents,  till  so  used 
or  put  in  by  the  cross-examining  counsel.  If  it  be  not  put  in,  its 
absence  may  be  remarked  upon  by  the  counsel  on  the  other  side.' 
The  counsel  on  the  other  side  will,  moreover,  have  a  right  (even 
where  it  is  not  put  in)  to  ask  questions  upon  it  in  re-examination, 
without  himself  putting  it  in.' 

§  1453.  It  has  already  been  casually  observed,  that  there  are 
some  questions  which  a  witness  is  not  compellable  to  answer.  First, 
this  is  the  case  where  the  answers  would  have  a  tendency  to  expose 
the  witness,^  or,  as  it  seems,  the  husband  or  wife  of  the  witness,' 
to  any  kind  of  criminal  charge^  whether  in  the  common  law  or 
ecclesiastical'  courts,  or  to  a  penalty  or  forfeitures^  of  any  nature 
•whatsoever."  This  rule  is  of  great  antiquity,  and  was  even  acted 
upon  by  Chief  Justice  Jefferies  when  it  told  against  the  prisoner.** 
It  applies  equally  to  parties  and  to  witnesses,  and  it  is  now  uni- 
formly recognised  by  all  British  tribunals,  whether  civil  or  criminal. 
Thus  no  party  can  be  compelled  to  discover  that,  which,  if  answered. 


»  Collier  v.  Nokes,  1849  (Wilde, 
O.J.) ;  Cope  V.  Thames  Haven  Dock 
Co.,  1848  (Erie,  J.);  Sinclair  r. 
Stevenson,  1824  (Best,  C.J.);  Bus- 
Bell  V.  Bider,  1834  (Bosanquet,  J.). 

»  Ante,  §  1413. 

'  Cope  V.  Thames  Haven  Dock  Co., 
1848. 

*  Peck  V.  Peck,  1870. 

*  Id. 

*  B.  V.  Bamsden,  1827. 
'  B.  V.  Garbett,  1847. 

*  Cartwright  v.  Green,  1800;  B. 
V,  All  Saints,  Worcester,  1817  (Bay- 
ley,  J.);  ante,  §  1369. 

*  Parkhurst  i\  Lowten,  1816,  as  to 
simony;    Brownsword  v.  Edwards, 


1761,  as  to  incest ;  Chetwynd  r.  Lin- 
don,  1752,  and  Finch  v.  Finch,  1752, 
as  to  concubinage. 

^®  Qu.  as  to  the  meaning  of  this 
word,  Pye  v,  Butterfield,  1865. 

"  B.  V,  Freind,  1696 ;  B.  v.  Ld.  G. 
Gordon,  1781 ;  B.  v.  Ld.  Maccles- 
field, 1725  ;  B.  r.  Slaney,  1832  (Ld. 
Tenterden) ;  B.  v.  Pegler.  1833  (Lit- 
tledale  and  Park,  JJ.);  Malonoy  i^. 
Bartley,  1812  (Wood,  B.};  Dand- 
ridge  v.  Corden,  1827  (Ld.  Tenter- 
den); Chester  r.  Wordey,  1H56.  But 
see  B.  v.  Boyes,  1861,  cited  post, 
§  1458. 

i>  B.  v.  Bosewell,  1684. 
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would  tend  to  subject  him  to  any  punishment,^  penalty,^  forfeitmre,^ 
or  ecclesiastical  censure,^  however  material  the  answer  may  be  to 
his  adversary's  case.^  Accordingly,  as  late  as  1781,  we  find  wit- 
nesses protected  from  answering  the  question  whether  they  were 
protestants  or  papists.^  On  like  grounds,  too,  a  witness  will  not 
be  forced  to  answer  questions  or  interrogatories  of  a  criminating 
tendency;'  although,  if  any  such  interrogatories  be  administered, 
they  will  not,  on  that  account  be  struck  out  by  the  court.^  The 
same  doctrine  prevails  in  the  spiritual  courts,^  and  it  is  also  part 
and  parcel  of  the  law  of  Scotlaud.^^ 

§  1454.  Some  cases,  however,  justify  a  doubt,  whether  the 
protection  has  not  been  carried  beyond  the  bounds  which  the 
necessities  of  the  case  substantially  require.^^  Thus,  in  an  action 
for  a  libel,  contained  in  a  voluntarj''  affidavit,  sworn  extra-judicially 
before  a  magistrate,  the  magistrate's  clerk  was  held  not  bound  to 
answer  whether  he  wrote  the  affidavit  by  defendant's  orders,  and 
delivered  it  to  the  magistrate;^'  and  in  Ireland  it  has  been 
decided  that,  upon  a  trial  for  the  murder  of  a  person  killed  in  a 
duel,  any  person  who  was  present,  and  in  any  way  countenanced 
the  proceeding,  may  refuse  to  answer  any  question  relating 
thereto.^'    It  is  not  intended  to  insinuate  that  these  decisions  are 


»  Macallum  v.  Turfcon,  1828 ;  Pax- 
ton  V.  Douglas,  1812 ;  Thorpe  v. 
Macaulay,  1820 ;  Clarid^e  v,  Hoare, 
1807  ;  Mclntyre  v.  Mancius,  1819. 

*  See  cases  cited  in  last  note. 

*  Parkhurst  v,  Lowten,  1816 ;  Ld. 
Uxbridge  V.  Staveland,  1747;  Bp.  of 
Cork  V.  Porter,  1877  (Ir.).  As  to 
tiie  distinction  between  a  forfeiture 
and  a  conditional  limitation  respect- 
ing which  no  protection  is  allowed, 
Bee  Hambrook  v.  Smith,  1852. 

*  See  cases  cited,  n.  *,  supra,  to 
this  section. 

*  WiffT.  Disc.  80,  81,  192,  193,  and 
cases  were  cited;  Story,  Eq.  PL 
f§  524.  576,  577,  692—598.  See 
Chadwick  v.  Chadwick,  1853  (Turner, 

*  bSv.  Freind,  1696 ;  B.  v.  Ld.  G. 
Gordon,  1781. 

^  Paxton  V.  Douglas,  1812 ;  Lamb 
V,  Munster,  1882. 

*  Fisher  v,  Owen,  1878,  0.  A. 
This    case    oyenuleB    Atherley    v. 


Harvey,  1877.  See  Bp.  of  Cork  r. 
Porter,  1877  (Ir.). 

•  Swift  V.  Swift,  1832 ;  King  v. 
King,  1850. 

w  Alison,  Pract.  of  Cr.  L.  (So.) 
627. 

"  In  New  York  the  protection  is 
far  more  limited  than  in  England. 
See  Oiv.  Code,  §  1854,  which  enacts, 
that  a  witness  **  need  not  give  an 
answer,  which  will  have  a  tendency 
to  subject  him  to  punishment  for  a 
felony."  This  seems  to  be  a  sound 
rule. 

«  Maloney  v.  Bartley,  1812  (Wood, 
B.). 

»  B.  V.  Handcock,  1841  (L:.) 
(Brady,  C.B.).  For  other  instances 
of  injustice  occasioned  by  the  strin- 
gency of  this  rule,  see  Brownsword 
V.  Edwards,  1751 ;  Sharp  v.  Garter, 
1735;  Olaridgev.Hoare,  1807.  See, 
also,  some  very  sensible  observations 
on  this  subject  in  the  Law  Bev., 
No.  xiii.  pp.  19 — 30. 
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wrong  in  point  of  law;  for  numerous  authorities  might  be  dted, 
which  olearlj  establish  that  if  the  fact  to  whioh  the  witness  is 
interrogated  forms  but  a  single  remote  link  in  the  chain  of  testi- 
monj,  whioh  may  implicate  him  in  a  orime  or  misdemeanor,  or 
expose  him  to  a  penalty  or  forfeiture,  he  is  not  bound  to  answer.^ 
But  it  may  be  suggested  that  it  would  be  a  better  rule  if,  where  the 
question  is  material  to  the  issue,  it  were  left  to  the  discretion  of  the 
judge,  whether  or  not  he  will  enforce  an  answer,  having  due 
regard  to  the  general  interests  of  justice;  but  that  whenever  an 
answer  is  enforced,  this  should  either  have  the  effect  of  indemni- 
fying the  witness  from  any  punishment,  penalty,  or  forfeiture, 
with  respect  to  the  subject  to  which  the  answer  relates,  or  should, 
at  least,  render  such  answer  not  admissible  evidence  in  any  subse- 
quent criminal  proceedings  instituted  against  the  witness.'  The 
existing  rule  is  based  upon  the  view  that,  as  the  answer,  if  enforced, 
may  possibly  put  persons  upon  a  line  of  enquiry  which  they  would 
otherwise  have  never  thought  of  or  pursued,  the  witness  himself 
must  be  the  sole  judge  of  the  effect  of  his  own  answer. 

§  1455.  The  Legislature  has,  however,  often  recognised  and 
acted  on  the  principle  that  answers  which  have  been  forced  from  a 
witness  shall  not  afterwards  be  evidence  against  such  witness.' 

^  dates  V.  Hardaun^,  1811 ;  Macal-  ber  of  persons  who  were  implicated 
lum  V.  Turton,  1828;  Parkhurst  v.  as  guiltj  parties  will  probably  be 
Lowten,  1819;   Paxton  v.  Douglas,      needed.  Moreover,  indenmity clauses^ 


somewhat  similar  to  those  presently 
set  out  as  contained  in  **  The  Larceny 
Act,"  will  be  found  in  "  The  Corrupt 
Prach'ctB  Prevtntitn  Acts,  1854  to 
1883  "  (see  as  to  these,  17  &  18  Y. 


1812;  Harrison  v.  Southcote,  17dl 

Swift  V.  Swift,  1832 ;  King  v.  King 

1850  ;  M'Mahon  v,  Ellia,  18o9  (Ir.) 

The  People  r.  Mather,  1830  (Am.) 

Southard  v.   Rexford,    1826   (Am.) 

Bellinger  v.  The  People,  1832  (Am.).  c  102,  §  35 ;  31  &  32  V.  c.  125,  §  56, 

'  See  Law  Rev.  No.  xiii.  pp.  28 —  continued  to  3l8t  December,  1895, 

30.  by  57  &  58  Y.  c.  48,  §  1 ;  and  46  ft 

*  The  following  are  instances  of  47   Y.   c.   51 ;   R.   v.   Charlesworth, 

such  principle  bemg  acted  upon  : —  1860 ;  R.  v.  Buttle,  1870 ;  R.  v.  Sla- 

AeU  of  indemnity  are  occasionally  tor,  1881;  Ex  parte  Fernandez,  1861; 

passed  (see  7  &  8  V.  c  7 ;  and  14  &  R.  v.  Leatham,  1861 ;  R.  v.  Hulme, 

15  Y.  o.  106)  to  absolve  from  punish-  1870;  R.  v.  Holl,  1881,  C.  A.) ;  and 

ment  or  penaltv  any  witness  who  indemnity  clauses  are  also  contained 

makes  a  faithful  discovery  of  what  in  **  The  Electivn  Commissioners  Act, 

he  knows  in  relation  to  the  matters  1852  "  (15  &  16  Y.  c.  57),  §  8;  *' Ths 

under  investigation.     The  cases  in  Exhibition  Medals  Act,  1863 "  (26  & 

which  this  is  done  are  usually  where  27  Y.  o.   119),  §  5;  **  The   Gaming 

parliamentary  inquiries  are  about  to  Act,  1845  **  (8  &  9  Y.  c.  109),  §  9, 

iake   place,  or    prosecutions   about  amended  by  55  Y.  c.  9 ;  and  *'  Ths 

to  be  instituted,  for  gaming,   riot.  Chiming  Houses  Act,  1854  "  (17  ft  18 

oonspiracv*  or  other  offences  as  to  Y.  c  38),  §§  5  and  6.     "  The  Larcenig 

wbidi  the  testimony  of  a  large  num-  Act,  1861  '*  (24  ft  25  Y.  c  96),  §§  7^ 
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§  1456.  The  protection  formerly  afforded  to  a  person  by  the  rule 
that  no  one  can  be  compelled  to  criminate  himself  has  been  taken 
away  by  statute  from  the  "  printer,  publisher  or  proprietor  "  of  a 
newspaper  in  which  a  libel  appears.  Every  such  person,  whether 
in  England  or  Ireland,  was,  in  the  reign  of  W.  4,  made  com- 
pellable ^  to  answer  a  bill  of  discovery  as  to  his  connection  with  any 
such  newspaper,  which  answer  is  not  to  be  used  in  any  proceed- 
ing other  than  that  for  which  it  is  obtained.  And  the  substance 
of  this  enactment  is  still  in  force,^  the  High  Court  now  exercising 
all  the  powers  formerly  possessed  by  Courts  of  Equity,'  and  an 


— 84,  enacts  that,  nothing  therein 
which  relates  to  frauds  committed 
by  bankers,  factors,  trustees,  direc- 
tors, solicitors,  or  other  agents  (and, 
by  ^  28  &  29  of  the  same  statute,  a 
Bimilar  role  is  to  prevail  with  respect 
to  persons  charged  with  stealing,  or 
fraudulently  destroying  or  conceal- 
ing, any  title-deed  or  will),  **  shall 
enable  or  entitle  anv  person  to  re- 
fuse to  make  a  full  and  complete 
discovery  by  answer  to  any  bill  in 
equity,  or  to  answer  any  question 
or  interrogatory  in  any  dvil  pro- 
ceeding in  any  court,  or  upon  the 
hearing  of  any  matter  in  bauKruptcv 
or  insolvency ;  and  no  person  snail 
be  liable  to  be  convicted  of  any  of 
the  misdemeanors"  in  that  Act  men- 
tioned relative  to  such  frauds,  **  by 
any  evidence  whatever  in  respect  of 
any  act  done  by  him,  if  he  shall  at 
any  time  previously  to  his  being 
charged  wiu  such  offence  have  first 
dudosed"  (which  word  means  the 
discovery  of  that  which  was  before 
unknown,  and  not  the  statement  of 
that  which  was  before  known :  E.  v. 
Skeen  and  Freeman,  1859,)  *'  such 
act  an  oath^  in  consequence  of  any 
compulsory  process  of  any  court  of 
law  or  equitv,  in  any  action,  suit,  or 
proceeding,  Don4  fide  instituted  by 
any  party  ag^eved,  or  in  any  com- 
pulsory examination  or  deposition 
upon  the  hearing  of  any  matter  in 
bankruptcy  or  insolvency"'  (see  B.  v, 
8trahan,  1855).  The  same  statute, 
in  §  86,  further  enacts  that  nothing 
therein  shall  prevent,  lessen,  or  im- 
peach any  remedy  which  any  person 
aggrieved  by  any  such  fraud  may 
have ;  but  no  conviction  of  any  such 
offender  shall  be  reoeiyed  in  eyidence 
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in  any  action  against  him. 

1  By  6  &  7  W.  4,  0.  76. 

'  The  history  of  the  le^lation  on 
the  subject  is  very  intricate.  The 
original  enactment  was  contained  in  a 
Stamp  Act,  viz.,  6  &  7  W.  4,  c.  76,  §  19. 
By  32  &  33  V.  c.  24,  §  1,  and  Sched.  1, 
tms  Act  was  repealed;  but  by  the 
same  section,  those  provisions  of  it 
(among  which  was  a  copy  of  §  19) 
which  were  contained  in  Sched.  2  of 
such  Act,  were  re-enacted.  By  33  & 
34  V.  c.  99  ("  An  Act  for  the  repeal 
of  certain  enactments  relating  to  the 
Inland  Eevenue"),  the  original  Stamp 
Act  of  6  &  7  W.  4,  c.  76,  was  again 
repealed,  but  32  &  33  Y.  c.  24,  was 
not  noticed,  and  is  consequently  un- 
affected. The  provisions  of  32  &  33 
V.  c.  24  (copied,  it  is  true,  from  6  &  7 
W.  4,  c.  76),  which  are  thus  left  in 
force,  are  treated  in  the  Revised 
Edition  of  the  Statutes  as  if  they  had 
been  repealed.  Now  the  enactment 
6  &  7  W.  4,  c.  76,  §  19,  certainly  is 
(as  first  cited)  repealed.  But  similar 
provisions  will  be  found  in  Sched.  2, 
to  32  &  33  Y.  c.  24,  and  this  latter 
enactment  cannot  be  found  to  have 
been  ever  in  fact  repealed.  Such  pro- 
visions were  accordingly  acted  upon 
in  Carter  v,  Leeds  Daily  News  (W.  N. 
for  1876,  at  p.  11),  where  a  useful 
form  of  interrogatories  will  be  found, 
though  the  words  **  editor  or,"  and 
"what  position  does  he  occupy  in 
respect  of  the  said  newspaper,"  as  also 
the  whole  of  pars.  4  and  5,  were  struck 
out  by  the  j  udge ;  and  recent  decisions 
make  Nos.  3  and  6  of  them  impro- 
per. See,  also,  Fisher  and  Strahan*8 
Law  of  the  Press,  pp.  152,  153. 

•  See  "  The  Judicature  Act,  1873" 
(36  &  37  Y.  0.  66),  §  3. 
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order  for  an  answer  to  interrogatories '  would  appear  to  ooirospond 
to  a  decree  upon  a  bill  of  discorerj  under  the  old  practioe. 

§  1457.  Whether  the  answer  may  tend  to  'eriminate  the  witness, 
or  expose  him  to  a  penalty  or  forfeiture,  will,  as  soon  as  the 
protection  is  claimed,  be  determined  by  the  light  of  aU  the  oiroam- 
stances,  without,  however,  requiring  the  witness  to  fully  explain 
how  the  effect  would  be  produced,  since  this  would  annihilate  the 
protection  which  the  rule  is  designed  to  afford.'  A  deolaration  on 
oath  by  a  witness  that  he  believen  that  the  answer  will  tend  to 
criminate  him,  will,  if  it  appear  to  the  presiding  judge  that  it  is, 
under  all  the  circumstances,  likely  to  be  well  founded,'  protect  him 
from  answering  either  when  in  the  witness  box  or  in  reply  to 
written  interrogatories.*  The  objection,  however,  must  be  taken 
by  way  of  answer,  and  not  by  way  of  objection  to  the  question.* 
But  the  person  interrogated  must,  whether  he  be  in  the  witness 
box  or  called  on  to  answer  interrogatories,  actually  pledge  his  oath 
to  such  a  belief.®  Accordingly,  when  in  an  action  against  Cardinal 
Wiseman  for  alleged  libel,  to  which  he  had  pleaded  not  guilty, 
plaintiff  having  failed  to  prove  the  publication,  as  a  last  resource 
proposed  to  examine  the  defendant  himself,  and  the  Cardinal, 
having  through  his  counsel  declined  to  be  sworn,  the  learned 
judge  ruled  that  he  need  not  be  sworn,  a  new  trial  was  granted ; ' 
and  when,  in  an  action  of  trover^  against  a  dock  company  for 
certain  pipes  of  port  wine,  the  defendants  alleged  that  the  wine 
deposited  with  them  was  "  sour  wine,"  the  produce  of  "  rummage 
sales,"  and  that  the  wine  claimed  was  "  sound  port,"  their  theory 
beiug  that  the  sour  wine  had  been  by  some  means  fraudulently 
and  dishonestly  abstracted,  and  the  empty  pipes  refilled  by  tapping 
other  stores  in  the  dock,  interrogatories  to  establish  this  case  were 


1  Under  E.  S.  C.  1883,  Ord.  XXXI. 

r.  1. 

»  The  People  v.  Mather,  1830  (Am.). 

'Ex  parte  Reynolds,  re  Reynolds, 
1882,  C.  A. ;  following,  with  approval, 
R.  V.  Boyes,  1861 ;  Osbomv.  Londnn 
Dock  Co.,  1855  (Parke,  B.) ;  Side- 
bottom  V.  Ad  kins,  1858  (Stuart, 
V.-O.) ;  Ex  parte  Fernandez,  1861 
(Willes,  J.).  See  The  Mary  or  Alex- 
andra, 1868. 

*  Webb  V.  East,  1880,  C.  A. ;  Lamb 
V.  Munster,  lt$82.  As  to  foimer 
opinions  upon  this  subject,  see  B. 


V,  Qurbett,  1847  ;  Fisher  v.  Ronalds, 
1852  (Jervis,  (J. J.,  and  Maule,  J.); 
Adams  v.  Lloyd,  1858  (Pollock,  C.B.); 
and  la  re  Mexican  &  S.  Amer.  Co., 
Ex  parte  Aston,  1859,  C.  A. 

*  Fisher  v.  Owen,  1878,  0.  A.; 
Sammons  v.  Bailey,  1890. 

•  Webb  V.  East,  1880,  C.  A. 

'  Boyle  V.  Wiseman,  1855.  On 
the  new  trial  then  granted,  1,000/. 
dama<?e8  were  awarded. 

^  Osbom  v.  The  London  Dock  Co., 
1855.  But  see  Tupling  v.  Ward, 
1861. 
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allowed  (and  they  would  also  be  admissible  under  the  present 
practice)  since  plaintiff's  oath  might  show  either  that  the  answers 
to  them  would  t«nd  to  criminate  him,  or  else  entirely  negative  the 
defence  set  up,  but  in  either  view  defendants  were  entitled  to  have 
plaintiff's  oath.  An  actual  oath  to  the  facts  being  required,  a 
person  will  not  be  protected  by  merely  *^  Buhmitting  "  in  his  affidavit 
in  answer  to  interrogatories,^  "  that  he  is  not  bound  to  discover '' 
certain  matters,  because  the  discovery  would  expose  him  to 
penalties.^ 

§  1458.  In  all  cases  where  an  objection  to  answer  is  taken  on 
the  ground  that  the  answer  will  tend  to  criminate  the  deponent, 
the  court,  as  has  just  been  hinted,  requires  to  see,  from  the  sur- 
rounding circumstances,  and  from  the  nature  of  the  evidence 
sought  to  be  obtained  from  the  witness,  that  reasonable  ground 
exists  for  apprehending  danger  to  him  from  being  compelled  to 
answer.'  When,  however,  the  fact  of  such  danger  is  once  made 
to  appear,  considerable  latitude  should  be  allowed  to  the  witness  in 
judging  for  himself  of  the  effect  of  any  particular  question ;  for  it 
is  obvious  that  a  question,  though  at  first  sight  apparently  inno- 
cent, may,  by  affording  a  link  in  a  chain  of  evidence,  become  the 
means  of  bringing  home  an  offence  to  the  party  answering.^  Yet, 
as  Lord  Hardwicke  once  observed,  '*  these  objections  to  answering 
should  be  held  to  very  strict  rules ;  "  ^  and  the  court  ought  at  least 
to  have  the  sanction  of  an  oath  as  the  foundation  of  the  objection 
that  the  answer  will  criminate. 

§  1458a.  If  any  prosecution  or  penalty  or  forfeiture,  which  the 
witness  fears,  be  barred  by  lapse  of  time;^  or  if  the  offence  has 
been  pardoned,^  or  the  penalty  or  forfeiture  waived;  or  if,  in 
any  other  way,  the  reason  for  the  privilege  has  ceased,  the  privilege 
itself  will  cease  also,  and  the  witness  will  be  bound  to  answer.^  A 
witness,  too,  who  has  received  a  pardon  under  the  great  seal,  has 


»  See  E.  S.  0.  1883,  Ord.  XXXI. 
r.  6.  cited  ante,  $  527. 

*  Scott  V.  Miller,  1859  (AmO. 

*  In  16  Genese,  Ex  parte  Grilbert, 
1885,  C.  A.;  E.  v.  Boyes,  1861  (Cock- 
burn,  C.  J.).  See  Bunn  v,  Bunn,  1864 
(Ldfl.  JJ.J. 

*  B.  V.  Boyes,  1861  (Cockbum,0. J.), 

*  Yaillant  v.  Dodemead,  1742; 
cited  (Ld.  Eldon)  in  Parkhurst  v. 
Lowten,  1818. 


•  Eoberts  v.  AUatt,  1828  (Ld.  Ten- 
terden);  Parkhurst  v.  Lowten«  1819 
(Ld.  Eldon) ;  The  People  v.  Mather, 
1830  (Am.) ;  Williams  v.  Farrington, 
1789;  Davis  v.  Eeid,  1832. 

'  E.  V.  Boyes,  1860.  This  decision 
OTerrules  two  old  cases,  viz.,  E.  v. 
Beading,  1679;  and  E.  v.  Shaftes- 
bury, 1681. 

8  E.  V,  Charlesworth,  1860;  Wigr. 
Disc.  83,  84,  and  oases  there  cited. 
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thereby  lost  his  privilege  of  protection  against  oriininating 
himself ,  even  though  he,  under  these  oircumstanoes,  is  still  (by 
the  Act  of  Settlement),^  exposed  to  the  remote  contingency  of  an 
impeachment  by  the  House  of  Commons.^  Moreover,  a  witness 
cannot  object  to  answer  a  question  on  the  ground  that  he  is  a 
foreigner,  and  that  his  answer  will  render  him  liable  to  be 
prosecuted  in  his  own  country.'  This  protection,  too,  has  not 
been  imported,  at  least  in  all  its  strictness,  into  the  bankrupt  law;* 
for  although  a  mere  witness  '  is  certainly  not  bound  to  answer  crimi- 
native questions/  the  debtor  himself  may,  as  it  seems,  be  compelled 
to  do  so,^  and  the  answers  thus  elicited  will  be  admissible  against 
him  in  any  subsequent  criminal  prosecution.'  But  it  ia  provided' 
that  *'  a  statement  or  admission  made  by  any  person  in  any  com- 
pulsory examination  or  deposition,  before  any  court  on  the  hearing 
of  any  matter  in  bankruptcy,  shall  not  be  admissible  as  evidence 
against  that  person  in  respect  of  any  of  the  misdemeanors  "  referred 
to  in  certain  sections  of  the  Larceny  Act,^®  relating  to  frauds  by 
"  agents,  bankers,  or  factors."' 

§  1459.  The  law,  after  much  debate,  is  still  somewhat  unsettled 


M2  &  13  W.  3.  c.  2,  §  3. 

•  R.  V.  Boyee,  1861. 

»  King  of  the  Two  Sicilies  v.  Will- 
cox,  1851  (Ld.  Cranworth).  But  see 
U.  S.  V.  M'Rae,  1867,  where  Ld. 
Cholmsford,  C,  held,  that  a  plea  of 
penalties  to  which  the  defendant's 
answer  may  expose  him  in  a  foreign 
country,  is  a  good  plea  to  discovery, 
if  the  law  of  the  foreign  country 
clearly  appears. 

*  See  In  re  Genese,  Ex  parte 
Gilbert,  1885,  G.  A.  See  as  to  the 
old  law,  R.  V.  Scott,  1856,  recog- 
nised by  Ld.  Campbell  in  Goode  v. 
Job,  1851 ;  B.  v.  Cross,  1856 ;  E,  v. 
Robinson,  1867 ;  12  &  13  V.  c.  106, 
§§117,  260 ;  20  &  21  V.  c.  60,  §§  306, 
385,  L:.;  24  &  26  V.  o.  134,  §§  102, 
189. 

•  Summoned  under  §  27  of  "The 
Bankruptcy  Act,  1683  "  (46  &  47  V. 
0.  52). 

*  Ex  parte  Schofield,  Li  re  Firth, 
1877,  C.  A. 

'  46  A  47  V.  0.  62,  §  17,— after 
empowering  the  court  to  examine 
upon  oath  the  debtor  as  to  his  con- 
duct, dealings,  and  property,— goes 


on  to  provide  in  subs.  8,  that  the 
debtor  must  *'  answer  all  such  ques- 
tions as  the  court  may  put  or  allow 
to  be  put  to  him.  Such  notes  of  the 
examination  as  the  court  thinks 
proper  shall  be  taken  down  in 
writing,  and  shall  be  read  over  to 
and  signed  by  the  debtor,  and  may 
thereafter  be  used  in  evidence  againsib 
him ;  they  shall  also  be  open  to  the 
inspection  of  any  creditor  at  all 
reasonable  times.  Under  §  24,  the 
debtor  must  also,  at  the  first  meeting 
of  creditors,  submit,  among  other 
things,  to  **  such  examination  in  re- 
spect of  his  property  or  his  creditors,*' 
**  as  may  be  reasonably  required  by 
the  official  receiver,  special  manager, 
or  trustee,  or  may  be  prescribed  by 
general  rules,  or  be  directed  by  the 
court  by  any  special  order." 

«  B.  V.  Hillam,  1872  (Quain,  J.); 
E.  V.  Cherry,  1871. 

•  "The  Bankruptcy  Act,  1890" 
(63  &  54  V.  c  71),  §  27,  subs.  2, 
repealing  §  86  of  Act  referred  to  in 
next  note. 

i»  24  &  26  Y.  o.  96. 
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88  to  whether  a  witness  is  bound  to  answer  any  question,  the 
direct  and  immediate  efieot  of  answering  which  might  be  to  degrade 
his  character.  It,  however,  seems  dear  that  where  the  transaction, 
as  to  which  the  witness  is  interrogated,  forms  ant/  material  part  of  the 
isffuey  he  will  be  obliged  to  give  evidence,  however  strongly  it  may 
reflect  on  his  own  conduct.^  Indeed,  it  would  be  alike  unjust  and 
impolitic  to  protect  a  witness  from  answering  a  question,  merely 
because  it  would  have  the  effect  of  degrading  him,  when  his 
testimony  is  required  either  for  the  due  administration  of  public 
justice,  or  to  protect  the  property,  the  reputation,  the  liberty,  or 
the  life  of  a  fellow-subject.  Were  such  a  protection  to  prevail,  a 
man  already  convicted  and  punished  for  a  crime,  would,  if  called 
as  a  witness  against  an  accomplice,  be  excused  from  testifying  to 
any  of  the  transactions  in  which  he  had  pcurticipated  with  the 
accused,  and  thus  the  guilty  might  escape. 

§  1460.  Where,  however,  the  question  is  not  directly  material 
to  the  issue,  but  is  only  put  for  the  purpose  of  testing  the 
character^  and  consequent  credit^  of  the  witness,  there  is  much  more 
room  for  doubt.  Several  of  the  older  dicta  and  authorities  tend  to 
show,  that  in  such  case  the  witness  is  not  bound  to  answer;'  but 
this  privilege,  if  it  still  exists,  is  certainly  much  discountenanced  in 
the  practice  of  modem  times.'  No  doubt  cases  may  arise,  where 
the  judge,  in  the  exercise  of  his  discretion,  would  properly  inter- 
pose to  protect  the  witness  from  imnecessary  and  imbecoming 
annoyance.  For  instance,  all  inquiries  into  discreditable  trans- 
actions of  a  remote  date,  might,  in  general,  be  rightly  suppressed ; 
for  the  interests  of  justice  can  seldom  require  that  the  errors  of  a 

^  See  ante,  §§  143B,  1440.  to  have  once  held  (Millman  v.  Tucker, 

*  B,  r.  Cook,  1696  (Treby,  O.J.);  1803),  that  a  witness  was  not  bound 

B.  v.  Freind,  1696  (id.);  B.  v. Layer,  to  state  whether  he  had  not  been 

1722  (Pratt,  C.J.);  B.  v.  O'Coigly,  sentenced  to  imprisonment,  and  on 

1798 ;    Macbride  v.   Macbride,   1805  another,  that  the  question  could  not 

(Ld-  Alvanley);    Dodd    v.    Norris,  so  much  as  be  put  to  him  (B.  v. 

1814 ;  B.  V,  Hodgson,  1812.  Lewis,  1803), — seems,  in  a  later  case, 

'  Parkhurst  v.  Lowten,  1819  (Ld.  to  have  disre^rded  the  rules  pre- 

Eldon) ;  Cundell  v.  Pratt,  1827  (Best,  viouslv  enunciated  by  himself  (Frost 

O.J.);  Boberts  v,  Allatt,   1828  (Ld.  v.  HoUoway,  1818,  cited  St.  Ev.  212, 

Tenterden);    B.  v.   Edwards,    1791.  n.n;  and  2  Ph.  Ev.  600);  for,  on  a 

See,  also,  Harris  v.  Tippett,  and  other  witness  declining  to  say  whether  or 

cases  cited  ante  in  note  to  §  1436,  not  he  had  been  confined  for  theft 

and  B,  ▼.  Holmes^  and  other  cases  in  gaol,  he  observed,  **  If  you  do  not 

dted  ante,  in  note  to  §  1441.    Even  answer  the  question,  I  will  send  you 

lid.  Ellenborough, — ^who  is  reported  there." 
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man's  life,  long  sinoe  repented  of,  and  forgiven  by  the  oommunity, 
should  be  recalled  to  remembranoe  at  the  pleasure  of  any  futnie 
litigant.  So,  questions  respeoting  alleged  improprieties  of  conduct, 
which  furnish  no  real  ground  for  assuming  that  a  witness  who 
could  be  guilty  of  them  would  not  be  a  man  of  veracity,  might 
very  fairly  be  checked. 

§  1461.  But  no  protection  of  this  sort  should  be  extended  to  cases 
where  the  inquiry  relates  to  transactions  comparatively  recent,  bear- 
ing directly  upon  the  moral  principles  of  the  witness,  and  his  present 
character  for  veracity.  In  such  cases  as  these,  a  person  ought 
not  to  be  privileged  from  answering,  notwithstanding  the  answer 
may  disgrace  him.  It  has,  indeed,  been  termed  a  harsh  alternative 
to  compel  a  witness  either  to  commit  perjury  or  to  destroy  his  own 
reputation  ;^  but,  on  the  other  hand,  it  is  obviously  most  important, 
that  the  jury  should  have  the  means  of  ascertaining  the  character 
of  the  witness,  and  of  thus  forming  something  like  a  correct 
estimate  of  the  value  of  his  evidence.  Moreover,  it  seems  absurd 
to  place  the  mere  feelings  of  a  profligate  witness  in  competition 
with  the  substantial  interests  of  the  parties  in  the  cause.^ 

§  1462.  "Wherever  the  answer,  which  the  witness  may  give,  will 
not  immediately  and  certainly  show  his  infamy,  but  will  only 
indirectly  tend  to  disgrace  him,  he  may  certainly  be  compelled  to 
reply.'  Questions,  however,  asked  with  a  view  to  degrade  a 
witness  by  showing  his  previous  bankruptcy  or  insolvency,  may  be 
successfully  objected  to  on  the  technical  ground  that  such  a  fact 
can  only  in  strictness  be  proved  by  the  production  of  the  record.* 
Still,  in  practice,  questions  are  very  frequently  permitted  in  cross- 
examination  as  to  whether  the  witness  has  not  been  insolvent,  or 
has  taken  the  benefit  of  the  Bankrupt  Act.' 

§  1463.'  It  was  at  one  time  considered  doubtful  whether  a 
witness  could  be  compelled  to  answer,  where  by  so  doing  he  would 
subject  himself  to  a  civil  action  or  pecuniary  loss^  or  would  charge 


»  1  St.  Ev.  193.  *  MaodonneUv.Evans,  1852(Cro88- 

*  Id.  well,  J.).   But  see  Henman  v.  Lester, 

•  Macbride  v.  Macbride,  1805  (Ld.  1862. 

Alvauley) ;    Parkhur  t    v,    Lowten,  '  MacdonneU  v.  Evans,  1852  (Wil- 

1816  (Ld.   Eldon) ;    The   People  v,  liams,  J.\ 

Mather,  1830  (Massey,  J.) ;  Gundell  *  Qr.  Ev.  {  452,  in  part 

V.  Pratt,  1827  (Best,  C.J.). 
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himself  itiih  a  debt}  But  to  remove  such  doubt«  it  has  been  bj 
statute  ^  declared,  that  ^^  a  witness  cannot  by  law  refuse  to  answer 
a  question  relevant  to  the  matter  in  issue,  the  answering  of  which 
has  no  tendency  to  accuse  himeelf,  or  to  expose  him  to  penalty  or 
forfeiture  of  any  nature  whatsoever,  by  reason  only,  or  on  the  sole 
ground,  that  the  answering  of  such  question  may  establish,  or  tend 
to  establish,  that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil 
suit,  either  at  the  instance  of  the  Crown,  or  of  any  other  person  or 
persons." 

§  1464.  The  statute  just  set  out  does  not  in  terms  refer  to  the 
production  of  documents.  Yet  its  spirit  plainly  seems  strictly 
applicable  to  such  a  case.  Accordingly  a  witness  will  not  be 
excused  from  producing  papers  in  his  possession,  merely  because 
their  production  may  subject  him  to  a  civil  action,  or  be  otherwise 
prejudicial  to  his  pecuniary  interests,^  or  may  render  him  liable  to 
punishment,  or  expose  him  to  penalty  or  forfeiture,^  unless  (not 
otherwise)  they  be  of  a  public  nature,  or  such  as  are  directed  by 
statute  to  be  kept  and  produced.^  If,  indeed,  the  documents  called 
for  be  the  title  deeds  of  the  witness,  or,  perhaps,  if  they  be  instru- 
ments in  the  nature  of  title  deeds,  their  production  will  not  be 
enforced.® 

§§  1465 — 6.  In  all  the  cases  hitherto  put  of  the  witness  not  being 
compellable  to  answer,  or  to  produce  documents,  the  pntilege  is 
his,  and  not  that  of  the  party ;  ^  and,  consequently,  counsel  in  the 
cause  will  not  be  permitted  to  make  the  objection.*    Neither  will 


^  In  Ld.  MelTille's  case^  1806,  this 
question  was  much  discussed.  Being 
uiere  finally  submitted  to  the  judges, 
eight  of  them,  with  the  Chancellor 
and  Ld.  Eldon,  were  of  opinion  that 
a  witness  in  such  case  was  botlnd  to 
answer,  while  four  thought  that  he 
was  not. 

2  46  G.  3,  c.  37.  The  law  in 
New  York  is  the  same:  Civ.  Code, 
§  1H54.  In  America  the  English  Act 
ju8t  cited  is  generally  considered  as 
declaratory  of  the  true  doctrine  of 
the  common  law.  See  Bull  v.  Love- 
land,  1830  (Am.);  Baird  v.  Coch- 
ran, 1818  (Am.);  Naylor v.  Semmes, 
1829  (Am.) ;  Stoddart  v.  Manning, 
1828  (Am.);  Copp  v.  Upham,  1825 
(Am.). 


>  Doe  V.  Date,  1842  (Patteeon,  J.); 
Doe  V.  Ld.  Egremont,  1841  (Rolfe, 
B.^.  These  cases  appear  to  overrule 
Miles  V.  Dawson,  1796;  and  Laing 
V.  Barclay,  1821. 

*  Parkhurst  v.  Lowten,  1816; 
Whitaker  v.  Izod.  1809 ;  R.  v.  Dixon, 
1765.    But  see  R.  v,  Leatham,  1861 

i Blackburn,  J.),  et  qu.     See,  also, 
I.  V.  Leatham,  1861. 

*  Bradshaw  v.  Murphy,  1836. 

•  Doe  i\  T)ate<  1842  ;  Pickering  v. 
Noyes,  1823;  1  St.  Ev.  88. 

'  R.  V.  Kinglako,  1870. 

•  Thomas  v,  Newton,  1826  (Ld. 
Tenterden);  R.  v.  Adoy,  1831  (id.). 
See  Marston  x\  Downes,  1834  (Ld, 
Denman) ;  and  Doe  v.  Date,  1842. 
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the  witness  be  allowed  to  employ  oounsel  of  his  own  to  support 
his  claim  to  protection.^  Nor  even  is  the  judge  bounds  as  it  would 
seem,  to  warn  the  witness  of  his  right  to  demur  to  the  question,' 
though,  in  the  exercise  of  his  discretion,  he  may  deem  it  proper  to 
do  so.^  A  witness  may,  however,  claim  his  protection  after  he  has 
been  sworn,  and  at  any  stage  of  the  inquiry^  and  if  he  do  so,  he 
cannot  be  forced  to  answer  any  additional  questions  tending  to 
criminate  him;  in  short,  he  cannot  be  carried  further  than  he 
chooses  voluntarily  to  go  himself.^ 

§  1467.  If  a  witness  decline  to  answer,  it  has,  in  more  than  one 
case,  been  stated  that  no  inference  of  the  truth  of  the  fact  can  be 
drawn  from  this.'  But  the  wisdom  of  this  rule  is  open  to  question.' 
It  would  be  going  too  far  to  say  that  the  guilt  of  the  witness  tntist  be 
implied  from  his  silence,  but  it  would  accord  with  justice  and 
resLSon  that  the  jury  should  be  at  full  liberty  to  consider  that  cir- 
cumstance, as  well  as  every  other,  when  deciding  on  the  credit  due 
to  the  witness.^  A  perfectly  honourable  but  excitable  man  may 
occasionally  repudiate  a  question,  which  he  regards  as  an  insult ; 
and  to  then  infer  dishonour  would  be  unjust.^  But  an  honest 
witness  when  asked  it  in  the  witness  box  will  generally  be  eager 
to  rescue  his  character  from  suspicion,  and  at  once  deny  the 
imputation,  rather  than  rely  on  his  legal  rights,  and  refuse  to 
answer  an  offensive  question.^ 

§  1468.  The  cases  in  which  on  grounds  oi  public  policy  witnesses 


^  Doe  V.  Ld.  Egremont,  1841; 
Doe  V.  Date,  1842  (Coleridge,  J., 
citing  a  decision  of  Park,  J.). 

»  Att.-Gen.  v.  Badloff,  1854  (Parke, 

B.). 

»  Paxton  v.  Douglas,  1809 ;  Fisher 

t;.  Bonalds,  1852  (Maule,  J.) ;  B.  v. 
Boyes,  1860  (Martin,  B.). 

*  B.  V.  Garbett,  1847  (decided  by 
nine  judges  against  six);  King  of 
the  Two  Sicilies  v.  Willcox,  1851 
(Ld.  Cranworth) ;  overruling  an  idea, 
which  at  one  time  prevailed,  that  a 
witness  who  chose  to  reply  in  part 
mi^ht  be  compelled  to  state  every- 
thii)g  that  he  knew  about  a  trans- 
action, and  was  held  in  Dixon  v. 
Vale,  1821  (Best,  C. J.) ;  East  v. 
Chapman,  1827  (Abbott,  O.J.};  and 


Ewing  V,  Osbaldisten,  1834;  and 
confii-ming  Ex  parte  Cossens,  Be 
Warrall,  1820  (Ld.  Eldon).  See, 
however,  Ghadwick  v,  Chadwick, 
1853  (Turner,  V.-C). 

^  Bbse  V,  Blakemore,  1826  (Abbott, 
C.J.);  B.  V,  Wateon,  1817  (Holroyd, 
J.);  Lloyd  v.  Passingham,  1809 
TLd.  Eldon);  Millman  v. Tucker,  1803 
(Ld.  Ellenborough). 

*  As  it  is  forcibly  put,  a  rule  or 
statute  that,  upon  proof  that  the  sun 
was  shining,  no  inference  that  it  was 
light  was  to  be  drawn,  would  in 
practice  be  nugatory. 

'  See  E.  V.  Watson,  1817  (Bailey, 

•*  2  Ph.  Ev.  501. 

•  1  St.  Bv.  197. 
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cannot  be  eompelledy  or  will  not  be  allowed^  to  answer  questions  put 
to  them  have  already  been  discussed.^  But,  as  a  general  rule,  a 
witness  cannot  object  to  answer  any  question,  merely  because  it 
relates  to  private  matters,  or  because  it  is  immaterial,  unless  the 
answer  can  be  withheld  on  some  specific  ground  of  privilege.' 

§  1469.  In  the  event  of  the  death  or  serious  illness  of  a  witness 
between  his  examination  in  chief  and  his  cross-examination,  in 
Ireland  the  majority  of  the  judges  have  in  a  criminal  case,'  and  in 
England  both  a  late  Master  of  the  Bolls  and  a  late  Y.-C.  have 
in  a  civil  case,*  held  that  the  evidence  previously  given  by  him 
is  admissible,  though  the  degree  of  weight  to  be  attached  to  it  is  of 
course  a  question  of  fact. 

§  1470.^  After  a  witness  has  been  examined  in  chief,  his  credit 
may  be  impcachedy  not  only  by  means  of  cross-examination,  but  in 
various  other  modes.  First,  witnesses  may  be  called  to  disprove 
such  of  the  facts  stated  by  him,  whether  in  his  direct  or  cross- 
examination,  as  are  material  to  the  issue.^  Next,  proof  may  be 
given,  under  certain  restrictions  before  pointed  out,'  of  statements 
made  by  the  witness  inconsistent  with  .his  testimony  at  the  trial. 
Thirdly,  evidence  may  be  adduced  reflecting  on  his  character  for 
veracity,^ 

§  1470a.  But  evidence  of  the  latter  class  must  be  confined  to 
proof  of  the  general  reputation  of  the  witness,  and  will  not  be 
permitted  as  to  particular  facts;  for  every  man  is  supposed  to  be 
capable  of  supporting  the  one,  but  it  is  not  tfkely  that  he  should 
be  prepared,  without  notice,  to  answer  the  other.®  Besides,  the 
mischief  of  raising  collateral  issues  would  itself  be  a  sufficient 
reason  for  the  adoption  of  this  rule.^®  The  regular  mode  of  ex- 
amining into  the  character  of  the  person  in  question,  is  to  ask 
the  witness  whether  he  knows  his  general  reputation  among  his 
neighbours,  and  what  that  reputation  is.     In  England  the  witness 


»  Ante,  Part  IV.,  Chap.  11. 

*  Tippins  t?.  Goates,  1847. 

»  In  B-  v.  Doolin,  1832  (Ir.). 

*  Davies  v.  Otty,  1865  (Ld.  Eo- 
milly);  Eliasv.  Griffith,  1877  (HaU, 
V.-C.).  But  see  Dunne  v.  English, 
1874  (Jeesel,  M.B.}. 

»  Gr.  Ev.  5  461,  in  part. 

*  As   to  what  are   material,  see 


ante,  §§  316  et  seq.,  and  §§  1434  et  seq. 
'  Ante,  §§  1426,  1445,  1446. 

*  See  ante,  §§  349  et  seq. 

•  B.  N.  P.  296,  297 ;  R.  v.  Rook- 
wood,  1696  (Trevor,  Att.-Gen., 
arffu.);  E.  v.  Layer,  1722  (Pratt, 
C.J.).  See  Carlos  v.  Brook,  1804; 
Penny  V.  Watts,  1848-50. 

^  K.  V.  Bookwood,  1696  (Ld.  Holt). 
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may  also  be  asked  whether,  from  such  knowledge,  he  wonld  believe 
fhe  person  whose  veracity  is  impeached  upon  his  oath.^  The 
propriety  of  this  last  question  is  also  sustained  by  no  inconsider- 
able weight  of  authority  in  the  United  States.^  But  in  some 
American  courts,  a  witness  will  not  be  permitted  to  state  his  own 
opinion  that  another  witness  is  not  worthy  of  belief.^ 

§  1471.  Whether  the  inquiry  into  the  general  reputation  of  a 
witness  must  be  restricted  to  his  reputation  for  veracity,  or  may  be 
made  in  general  terms,  involving  his  entire  moral  character  and  esti- 
mation in  society,  is  not  yet  definitely  settled.  When  it  is  consi- 
dered how  intimate  is  the  connexion  between  one  crime  and 
another,  and  moreover,  how  difficult  it  may  be  to  find  a  witness, 
who  can,  in  strictness,  testify  as  to  the  bad  character  for  veracity 
even  of  one  who  having,  in  the  language  of  Sir' Charles  Wetherell,* 
been  notoriously  "guilty  of  crimes  under  every  letter  of  the 
alphabet,"  is  consequently  undeserving  of  the  slightest  credit,  it 
certainly  appears  reasonable  that  the  question  as  to  reputation 
should  be  put  in  the  most  general  form,  the  opposite  party  being 
at  liberty  to  inquire  whether,  notwithstanding  the  bad  character  of 
the  witness  in  other  respects,  he  has  not  preserved  his  reputation 


»  R.  V.  Brown.  1867 ;  B.  v.  Watson, 
1817;  R.  V.  De  la  Motte,  1781 
(Buller,  JJ;  Mawson  v.  Hartsink, 
1802  (Ld.  Ellenborough);  The  People 
V.  Mather,  1830  (Am.);  The  State  v. 
Boswell,  1829  (Am.);"  Anon.,  1833 
(Am.). 

*  See  American  cases  cited  in  last 
note.    See  ante,  §  350. 

»  Gass  V.  Stinson,  1837  (Am.) 
(Story,  J.)  ;  Kimmel  v,  Kimmel, 
1817  (Am.);  Wike  v.  Lightner,  1824 
(Am.);  Swift,  Ev.  (Am.)  143;  Phillips 
V.  Kingfield,  1841  (Am.).  In  this 
last  case,  Shepley,  J.,  ably  observed : 
— **  The  opinions  of  a  witness  are  not 
legal  testimony  except  in  special 
cases ;  such,  for  example,  as  experts 
in  some  profession  or  art,  those  of 
the  witnesses  to  a  will,  and  in  our 
practice,  opinions  on  the  value  of 
property.  In  other  cases,^  the  wit- 
ness is  not  to  substitute  his  opinion 
for  that  of  tiie  jury;  nor  are  they 
to  rely  on  any  such  opinion  instead 
of  exercising  their  own  judgment, 


taking  into  consideration  the  whole 
testimony.  To  permit  the  opinion  of 
a  witness,  that  another  witness  should 
not  be  believed,  to  be  received  and 
acted  on  by  a  jury,  is  to  allow  the 
prejudices,  passions,  and  feelings  of 
the  witness  to  form,  in  part,  at  least, 
the  elements  of  their  judgment.  To 
authorise  the  question  to  be  put, 
whether  the  witness  would  believe 
another  witness  on  oath,  although 
sustained  by  no  inconsiderable  weight 
of  authority,  is  to  depart  from  sound 
principles  and  established  rules  of 
law  respecting  the  kind  of  testimony 
to  be  admitted  for  the  consideration 
of  a  jury,  and  their  duties  in  de- 
ciding upon  it.  It  moreover  would 
permit  the  introduction  and  indul- 
gence in  courts  of  justice  of  per- 
sonal and  party  hostilities,  and  of 
every  unworthy  motive  by  whi;h 
man  can  be  actuated,  to  form  the 
basis  of  an  opinion  to  be  expressed 
to  a  jury  to  influence  their  decision." 
«  B.  V.  Watson,  1817. 
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for  truth.  Indeed,  one  or  two  English  anthorities,  appareijtly, 
sanction  this  oonrse ;  ^  and  in  several  of  the  United  States  ^  the 
general  range  of  inquiry  which  is  here  recommended  is  distinctly 
allowed,  although  a  stricter  rule  is  said  to  prevail  in  some  others  of 
them. 

§  1472.*  It  is  not,  however,  enough  that  the  impeaehiug  witness 
should  profess  merely  to  state  what  he  has  heard  '*  others  "  say  ; 
for  those  others  may  he  but  few.  He  must  be  able  to  state  what 
is  generally  said  of  the  person,  by  those  among  whom  he  dwells,  or 
with  whom  he  is  chiefly  conversant ;  for  it  is  this  only  which  con- 
stitutes his  general  reputation.^  Usually,  therefore,  the  witness 
should  himself  come  from  the  same  neighbourhood  as  the  individual 
whose  character  is  in  question ;  for  a  stranger,  sent  thither  by  the 
adverse  party  purposely  to  learn  the  character  of  such  witness,  will 


^  B.  V,  Bookwood,  1696;  Carpenter 
V.  Wall,  1840;  Ld.  Stafford's  case, 
1680 ;  Sharp  v.  Scogmg,  1817  (Oibbs, 
C.J.). 

'  As,  for  instance,  Nortli  and 
South  Carolina  and  Kentucky.  See 
Anon.,  1833  (Am.);  The  State  v. 
Boswell,  1829(Am.);  Hume  v.  Scott, 
1821  (Am.).  In  this  last  case,  Mills, 
J.,  observes : — **  Every  person,  (»n- 
Tersant  with  human  nature,  must  be 
sensible  of  the  kindred  nature  of  the 
vices  to  which  it  is  addicted.  So 
true  is  this,  that,  to  ascertain  the 
ezistenoe  of  one  vice  of  a  particular 
character,  is  frequentlv  to  prove  the 
existence  of  more  at  the  same  time, 
in  the  same  individiial.  Add  to  this, 
that  persons  of  infamous  character 
may  and  do  frequently  exist,  who 
have  formed  no  character  as  to  their 
lack  of  truth ;  and  society  may  have 
never  had  the  opportunity  of  ascer- 
taining, that  they  are  false  in  their 
words  or  oaths.  At  the  same  time 
they  may  be  so  notoriously  guilt}r  of 
actmg  falsehood,  in  frauds,  forgeries, 
and  other  crimes,  as  would  leave  no 
doubt  of  their  being  capable  of 
speaking  and  swearing  it,  especially 
as  they  may  frequently  depose  false- 
hood  with  V«?ter  8^^  agamrt 
detection,  than  practise  those  other 
vices.  In  such  cases,  and  with  such 
characters,  ought   the   jury  to   be 


precluded  from  drawing  inferences 
unfavourable  to  their  truth  as  wit- 
nesses by  excluding  their  general 
turpitude?  By  the  character  of 
every  individual,  that  is,  by  the 
estimation  in  which  he  is  held  by 
the  society  or  neighbourhood  where 
he  is  conversant,  his  word  and 
his  oath  is  estimated.  If  that  is 
free  from  imputation,  his  testimony 
weighs  well.  If  it  is  sullied,  in  the 
same  proportion  his  word  will  be 
doubted.  We  conceive  it  perfectly 
safe,  and  most  conducive  to  the  pur- 
poses of  justice,  to  trust  the  jury  with 
a  full  knowledge  of  the  standing  of  a 
witness,  into  whose  character  an  in- 
quiry is  made.  It  will  not  thence 
follow,  that  from  minor  vices  they 
will  draw  the  conclusion,  in  every 
instance,  that  his  oath  must  be  dis- 
credited, but  only  be  put  on  their 
guard  to  scrutinise  his  statements 
more  strictly ;  while  in  cases  of  vile 
reputation  in  other  respects,  they 
would  be  warranted  in  disbelieving 
him,  though  he  had  never  been 
called  so  often  to  the  book  as  to 
fix  upon  him  the  reputation  of  a 
liar,  when  on  oath." 

»  Ghr.  Ev.  5  461,  in  part. 

*  Boynton  v,  Kellogg,  1807  (Am.) 
(Parsons,  C.J.) ;  Wike  v.  Li^htner, 
1824  (Am.) ;  Kimmel  v.  Kimmel, 
1817  (Am.). 
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not  be  allowed  to  testify  as  to  the  result  of  such  inquiries.^  The 
impeaching  witness  maj,  however,  be  asked  on  cross-examination 
the  names  of  the  persons  whom  he  has  heard  speak  against  the 
character  for  veracity  of  the  witness  impeached.' 

§  1473.  The  impeaching  witnesses  may  also  be  cross-examined 
as  to  their  means  of  knowledge  and  the  grounds  of  their  opinion,' 
or  as  to  their  hostile  feelings  towards  the  person  whose  testimony 
they  have  discredited,^  or  as  to  their  own  character  and  conduct. 
Moreover,  the  credit  of  the  witness  who  has  been  attacked  may  be 
rehabilitated  by  calling  other  witnesses,  either  to  support  the  cha- 
racter of  the  first  witness,^  or  to  attack  in  their  turn  the  general 
reputation  of  the  impeaching  witnesses.^  How  far  this  plan  of 
recrimination  may  be  carried,  is  not  yet  formally  determined; 
though  some  lawyers  say  that  the  practice  is  in  conformity  with 
the  doggerel  rule  of  the  civil  law,  '^  In  testem  testes,  et  in  hos,  sed 
non  datur  ultra :"  that  is,  a  discrediting  witness  may  himself  be 
discredited  by  other  witnesses,  but  no  further  witnesses  are  allowed 
to  be  called  to  attack  the  characters  of  these  last.' 

§  1474.®  After  a  witness  has  been  cross-examined,  the  party  who 
called  him  has  a  right  to  re-examine  him.  The  proper  office  of 
re-examination  (which  is  often  inartistically  used  as  a  sort  of 
summary  of  all  the  things  adverse  to  the  cross-examining  counsel 
which  may  have  been  said  by  a  witness  during  cross-examination) 
is  by  asking  such  questions  as  may  be  proper  for  that  purpose,  so 
as  to  draw  forth  an  explanation  of  the  meaning  of  the  expressions 
used  by  the  witness  on  cross-examination,  if  they  be  in  themselves 
doubtful;  and  also  of  the  motive,  or  provocation,  which  induced 
the  witness  to  use  those  expressions ;  but  a  re-examination  may  not 
go  further,  and  introduce  matter  new  in  itself,  and  not  suited  to 
the  purpose  of  explaining  either  the  expressions  or  the  motives  of 
the  witness.®  For  instance,  proof,  on  cross-examination,  of  a 
detached  statement  made  by  or  to  a  witness  at  a  former  time. 


1  Mawson  v,  Harteink,  1802  (Ld.  •  2  Ph.  Ev.  432. 

Ellenborough) ;  Douglass  v.  Tousey,  '  Lord  Stafford's  trial,  1680. 

1829  (Am.).  •  C^^.  Ev.  §  467,  in  great  part. 

>  Bates  V.  Barber,  1849  (Am.).  *  The  opinion  of  seven  out  of  eight 

*  Mawsonv.  Hartsink,  1802.  judges  in  the  Queen's  case,   1820; 
«  Long  v.  Lamkin,  1852  (Am.).  B.  v.  St  George,  1840  (Parke,  B.). 

•  B.  V.  Muiphy,  1763. 
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does  not  authorise  proof  by  the  party  calliDg  that  witness  of  all 
that  was  said  at  the  same  time,  but  only  of  so  much  as  can  be 
in  some  way  connected  with  the  statement  proved.^  Accordingly, 
a  witness  who  has  been  cross-examined  as  to  what  plaintiff  said  in 
a  particular  conversation,  cannot  be  re-examined  as  to  other  asser- 
tions, made  by  the  plaintiff  in  the  same  conversation,  not  connected 
with  the  assertions  to  which  the  cross-examination  related,  although 
connected  with  the  subject-matter  of  the  suit.'  But  if  a  witness 
admits,  on  cross-examination,  that  he  has  formerly  made  statements 
inconsistent  with  his  present  testimony,  or  if  that  fact  be  proved  by 
independent  evidence,  he  may  be  asked,  on  re-examination,  to 
explain  his  motives  for  making  such  inconsiBtent  statements.*  If, 
too,  upon  cross-examination  of  a  witness,  counsel,  by  referring  to 
what  such  witness  has  deposed  when  on  a  previous  occasion  giving 
an  account  or  no  account  of  a  transaction,  suggests  as  a  reason  for 
disbelieving  the  witness's  present  evidence  that  on  the  previous  occa- 
sion he  omitted  the  name  of  the  prisoner  at  present  on  his  trial,  the 
witness  thus  impeached  may,  without  the  deposition  taken  on  the 
previous  occasion  being  put  in,  state  that  when  giving  evidence  on 
the  previous  occasion  just  referred  to,  he  did  give  the  same  account 
of  the  transaction  as  he  has  just  given,  and  did  mention  the  name 
of  the  prisoner  at  present  upon  his  trial.^ 

§  1475.^  If  counsel  cross-examines  a  witness  as  tofach  which  were 
not  originally  and  during  the  examination  in  chief  admissible  in 
etidenccy  the  other  party  has  a  right  to  re-examine  him  as  to  such 
facts.  For  instance,  a  witness  is  not  allowed  in  his  examination  in 
chief  to  ''  corroborate  "  himself  by  vouching  a  statement  previously 
made  by  him  on  oath,  but  when  his  veracity  is  impeached  by 
reference  to  what  he  said  in  such  former  statement  he  may,  as  just 
mentioned,  show  by  any  legal  evidence  what  was  reaUy  said  by  him 
on  making  such  former  statement ;  ®  and  on  an  issue  upon  a  defence 
of  a  prescription  which  justified  a  trespass  in  G.,  plaintiff's  witnesses 

^  The  Queen's  case,  1820,  H.  L. ;  though   it   related    to    matters  not 

Prince  V.  Samo,  1838 ;  recognised  in  touched    in   the   cross-examination, 

Sturge  V.  Buchanan,  1839.  was  considered  and  overruled. 

*  Prince  V.  Samo,   1838.    In  this         «  E.  v.  Woods,  1840  (Jr.)  (Burton, 

case,  Ld.  Teoterden's  opinion  in  the  J.). 
Queen's  case,  1820,  H.  L.,  that  evi-         «  B.  v.  Coll,  1889  (Ir.). 
dence  of  the  whole  conversation  was         ^  Gr.  £v.  §  468,  almost  verbatim. 
i^/lTni«ftihlft  if  connected  with  the  suit,         *  B.  v.  GoU,  1889  (Ir.). 
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having  been  asked,  in  oross-examination,  questions  respeoting 
the  user  in  other  places  than  Qt.y  plaintiff  was  allowed,  in  re- 
examination, to  show  an  interruption  in  the  user  in  such  other 
places.^  An  adverse  witness  ought  not,  however,  to  be  permitted 
to  obtrude  irrelevant  matter  in  answer  to  a  question  in  no  waj 
relating  to  suoh  matter  ;  and  if  he  do  so,  the  party  cross-examining 
may  apply  to  have  the  answer  struck  out  of  the  judge's  notes, 
after  which  the  witness  cannot  be  re-examined  on  the  subject.^ 
If  the  cross-examining  counsel  omit  to  take  this  course,  the  re- 
examination on  the  matter  ought,  however,  to  be  allowed.' 

§  1476>  Where  evidence  of  contradictory  statements,  or  of  other 
improper  conduct  on  his  part,  has  been  either  elicited  from  a 
witness  on  cross-examination,  or  obtained  from  other  witnesses, 
with  the  view  of  impeaching  his  veracity, — ^his  genet^al  character  tor 
truth  being  thus,  in  some  sort,  put  in  issue^ — ^general  evidence 
that  he  is  a  man  of  strict  integrity  and  scrupulous  regard  for  truth 
will  be  admitted.^  But  evidence  that  he  has  on  other  occasions 
made  statements  similar  to  what  he  has  testified  in  the  cause,  is 
not  admissible,®  unless,  indeed,  he  has  been  charged  with  a  design 
to  misrepresent,  in  consequence  of  his  relation  to  the  party  or  to 
the  cause,  in  which  case  it  will  be  proper  to  show  that  he  made  a 
similar  statement  before  that  relation  existed.'  If,  too,  the  charac- 
ter of  a  deceased  attesting  witness  to  a  deed  or  will  be  impeached 
on  the  ground  of  fraud,  evidence  of  his  general  good  character  is 
admissible.^     Mere  contradiction  among  witnesses  examined  in 


*  Blewett  v.  Tregonning,  1835. 

*  Id.  Incompetent  tribunals  often 
Badly  err  on  this  subject,  first  by 
regarding  it  as  ''  smart "  on  the  part 
of  an  insolent  witness  to— during  his 
cross-examination — **put  upon'*  the 
cross-examining  counsel  something 
as  to  which,  or  in  connection  with 
which,  no  question  at  all  was  ever 
asked  him,  and  then  by  telling  the 
counsel  that  the  matter  thus  obtruded 
was  **  elicited  in  cross-examination." 
Chairmen  of  Quarter  Sessions  and 
other  amateur  lawyers,  are  especially 
apt  to  fall  into  this  blunder. 

*  Blewett  V.  Tregonning.  1835. 

*  Gr.  Ev.  §  469,  almost  verbatim. 

*  B.  V.  Clarke,  1817  ;  Annesley  v. 
Ld.  Anglesea,  1743  (Ir.).    If,  how- 


ever, it  be  merely  brought  out  by 
the  cross-examination  that  the  wit- 
ness has  been  accused  of  a  certain 
crime,  and  tried  and  acquiUrd^  the 
American  cases  show  that  general 
evidence  of  his  truthfulness  is  not 
admissible.  See  Greenleaf  on  Ev. 
15th  edit.  (1892),  notes  to  §  469. 

•  B.  N.  F.  294 ;  R.  v.  Parker,  1783 
(Buller,  J.);  Anon.,  undated  (Eyre, 
C.J),  cited  2  Ph.  Ev.  523 ;  Berkeley 
Peer.,  1811  (Ld.  Bedesdale),  cited  id. 
These  cases  oyemile  Lutterell  v. 
Eeynell,  1677. 

'  2  Ph.  Ev.  523,  524;  2  Poth. 
Obi.  251. 

*  Doe  V.  Stephenw>n,  1801 ;  cited 
and  approved  (Ld.  Ellenborough,  in 
Bishop  of   Dui'ham   ir.    Beaunumt^ 
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court  affords,  however,  no  ground  for  admitting  general  evidenoe 
as  to  their  character  ;^  though  if  fraud,  or  other  improper  conduct, 
be  imputed  to  any  of  them,  such  evidence  will  be  received.' 

§  1477.  The  judge  has  a  discretionary  power,' with  which  the  court 
above  is  always  very  unwilling  to  interfere,*  of  recalling  witne&ses 
at  any  stage  of  the  trial,  and  of  putting  to  them  such  legal  questions 
as  he  thinks  that  justice  requires.*  He  will  seldom,  however, 
except  under  special  circumstances,  permit  a  plaintiff,  after  his  case 
is  closed,  to  recall  a  witness  to  prove  a  material  fact  ;^  though  the 
application  will  in  general  be  entertained,  if  made  before  the 
closing  of  the  plaintiff's  case.^  If,  too,  after  a  witness  has  been 
cross-examined,  it  be  discovered  that  his  testimony  at  the  trial  as 
to  the  subject-matter  of  the  cause  differs  from  some  other  state- 
ment formerly  made  by  him,  the  court  will  allow  him,  if  still 
within  reach,  to  be  recalled  and  to  be  further  cross-examined,  in 
order  to  lay  a  foundation  for  impeaching  his  credit  by  producing 
witnesses  to  contradict  him.^  If,  however,  he  cannot  be  found^ 
proof  of  the  other  statements  must  be  rejected.^  If  a  question  has 
been  omitted  in  the  examination  in  chief,  it  cannot,  in  strictness, 
be  asked  on  re-examination,  as  it  does  not  arise  out  of  the  cross- 
examination,  but  it  is  usual  for  the  counsel  to  request  the  judge 
to  make  inquiry ;  and  for  such  a  request  to  be  granted.^ 

§  1478.  Formerly,  when  the  evidence  of  witnesses  on  opposite 
aides  was  directly  conflicting,  the  court  would  often  direct  that 
such  witnesses  should  be  confronted}^    This  practice  is  still  recog- 


1808 ;  and  iu  Provis  v.  Beed,  1829) ; 
Doe  V.  Wood,  about  1828;  cited 
(BiuTOugli,  JJ  o  Bing.  439. 

^  Bp.  of  Durham  v,  Beaumont, 
1808. 

'  Annesley  v.  Ld.  Anglesea,  1743 
(It.). 

'  B.  V.  Watson,  1834.  In  Scot- 
land, 15  &  16  V.  c.  27  ("The  Evi- 
dence rScotland)  Act,  1852  "),  §  4, 
expressly  enacts,  that  **it  shall  be 
competent  to  the  presiding  judge 
or  other  person  before  whom  any 
trial  or  proof  shall  proceed,  on  the 
motion  of  either  pciHy,  to  permit 
any  witness,  who  shall  have  been 
examined  in  the  course  of  such  trial 
or  proof,  to  be  recalled." 


^  Middletonv.Barned,  1849  (Parke, 
B.}. 

•  Murray  v.  Sheriffs  of  Dublin, 
1 841  (Ir.)  (Brady,  C.B.) ;  Johnston  v. 
Clinton,  1841  (Ir.)  (id.);  KeUy  v. 
Smith,  1841  (Ir.)  (Crampton,  J.); 
Bell  V.  Stewart,  1842  (Ir.)  r Brady, 
G.B.).  See  Bevan  v.  M'Mahon, 
1859. 

•  White  V,  Smith,  1841  (Ir.)  (Brady, 
C.B.) ;  Casson  v.  O^Brien,  1842  (Ir.) 
(Pennefather,  C.J.). 

7  The  Queen's  case,  1820,  H.  L. 

•Id. 

»  2  Ph.  Ev.  478. 

^°  On  one  remarkable  occasion,  no 
less  than  four  witnesses  were  for  this 
purpose  placed  together  in  the  box : 
Annesley  v.  Ld.  ^glesea,  1743  (Ir.)« 
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nised  in  the  Eoclesiastical  Courts  and  in  the  Probate  Division  of 
the  High  Court/  and  prevails  largely  in  the  County  Courts  (whore 
it  is  often  productive  of  highly  useful  results),  but  has  (for  some 
unexpledned  reason)  grown  into  comparative  disuse  at  Nisi  Prius. 
This  is  to  be  regretted ;  for  it  certainly  affords  an  excellent  oppor- 
tunity of  contrasting  the  demeanour  of  the  opposing  witnesses, 
and  of  thus  testing  the  credit  due  to  each,  and  of  explaining  away 
an  apparent  contradiction  or  mistake  which  may  have  accidentally 
arisen.^ 


1  Enticknap  v.  Eice,  1866  (Wilde, 

J.  0.). 

'  Mr.  Justice  Cowen,  in  his  note 
to  the  Americfiui  edition  of  Ph.  Ev. 
Vol.  II.  p.  774,  illustrates  the  utiHty 
of  this  practice  by  a  case,  *'  in 
which  a  nighly  respectable  witness, 
sought  to  be  impeached  through  an 
out-of-door  conversation,  by  another 
witness,  who  seemed  very  willing  to 
bring  him  into  a  contradiction,  upon 
both  being  placed  upon  the  ste^d, 
furnished  such  a  distinction  to  the 
latter  as  corrected  his  memory,  and 
led  him  in  half  a  minute  to  acknow- 
ledge that  he  was  wrong.  The  differ- 
ence lay  only  in  one  word.  The 
first  witness  had  now  sworn  that  he 
did  not  rely  on  a  certain  firm  as 
being  in  good  credit.  It  turned  out 
that,  in  his  former  conversation,  he 


spoke  of  a  partnership,  from  which 
one  name  was  soon  afterwards  with- 
drawn, leaving  him  now  to  speak  of 
the  latter  firm  thus  weakened  by  the 
withdrawal.  In  regard  to  the  credit 
of  the  first  firm,  he  had,  in  truth, 
been  fully  informed  by  letters.  With 
respect  to  the  last,  he  had  no  infor- 
mation. The  sound  in  the  title  of 
the  two  firms  was  so  nearly  alike, 
that  the  ear  would  easily  confound 
them,  and  had  it  not  been  for  the 
colloquium  thus  brought  on,  an  ap- 
parent contradiction  would,  doubtless, 
nave  been  kept  on  foot,  for  various 
purposes,  through  a  long  trial.  It 
mvolved  an  inquiry  into  a  credit, 
which  had  been  given  to  another  on 
the  fraudulent  representations  d  the 
defendant.'' 
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AMERICAN  NOTES. 

Memoranda  refreshing  Memory.  Primary  Kecollection. — A 
witness  is  entitled  to  consult  and  refresh  his  memory  by  any  con- 
temporaneous memoranda  made  by  him,  which  give  him  a  present 
recollection  of  the  facts  stated  in  the  memorandum.  Cobb  v.  Boston, 
109  Mass.  438  (1872) ;  George  r.  Joy,  19  N.  H.  544  (1849)  ;  Bank  r. 
Zorn,  14  S.  C.  444  (1880);  Fritz  v.  Burriss,  41  S.  C.  149  (1893); 
First  National  Bank  of  Du  Bois  City  v.  First  National  Bank  of 
Williamsport,  114  Pa.  St.  1  (1886) ;  Houston,  &c.  R.  R.  v.  Burke, 
5.5  Tex.  323  (1881);  Davenport  v.  McKee,  94  N.  C.  325  (1886); 
Cooper  V.  State,  69  Miss.  267  (1881);  Marcly  v.  Shults,  29  N.  Y. 
346  (1864)  ;  Peck  v.  Valentine,  94  N.  Y.  569  (1884)  ;  Paige  r.  Carter, 
64  Cal.  481)  (1884) ;  Bonnet  ?;.  Glattfeldt,  120  111.  166  (1887);  San- 
ders V.  Wakefield,  41  Kans.  11  (1889);  McNeely  v.  Duff,  50  Kans. 
488  (1893) ;  Finch  r.  Barclay,  87  Ga.  393  (1891) ;  Rusch  v.  Rock 
Island,  97  U.  S.  693  (1878) ;  McKivett  v.  Cone,  30  la.  455  (1870) ; 
Bergman  v.  Shoudy,  9  Wash.  ^31  (1894) ;  People  v,  Kennedy,  63 
N.  W.  405  (1895) ;  Williams  v.  Wager,  64  Vt.  326  (1892)  ;  Billingslea 
V.  Smith,  77  Md.  504  (1893) ;  Kunder  v.  Smith,  45  111.  App.  368 
(1892);  Morris  v.  Columbian,  &c.  Dock  Co.,  76  Md.  354  (1892); 
Atchison,  tfec.  R.  R.  v.  Lawler,  40  Neb.  356  (1894). 

The  rule  permitting  a  witness  to  refresh  his  recollection  is  not 
one  of  indulgence  alone.  It  is  also  one  of  requirement.  A  witness 
may  be  compelled,  at  the  instance  of  the  party  who  is  examining 
him,  to  inspect  a  writing  which  is  present  in  court  either  if  it  is  in 
his  own  handwriting;  or  if  it  otherwise  appear  that  by  referring  to 
it  he  can  refresh  his  memory  concerning  the  transaction  to  which 
it  relates.  He  may  even  be  compelled  to  state  a  secondary  recollec- 
tion of  the  truth  of  the  document.  State  v.  Staton,  114  N.  C.  813 
(1894). 

The  supreme  court  of  Alabama  state  the  rule  as  follows :  "  The 
law  recognizes  the  right  of  a  witness  to  consult  memoranda  in  aid 
of  his  recollection,  under  two  conditions :  First,  when,  after  examin- 
ing a  memorandum  made  by  himself,  or  known  and  recognized  by 
him  as  stating  the  facts  truly,  his  memory  is  thereby  so  refreshed 
that  he  can  testify,  as  matter  of  independent  recollection,  to  facts 
pertinent  to  the  issue.  In  cases  of  this  class,  the  witness  testifies 
to  what  he  asserts  are  facts  within  his  own  knowledge;  and  the 
only  distinguishing  difference  between  testimony  thus  given,  and 
ordinary  evidence  of  facts,  is  that  the  witness,  by  invoking  the 
assistance  of  the  memorandum,  admits  that,  without  such  assistance, 
his  recollection  of  the  transaction  he  testifies  to,  had  become  more  or 
less  obscured.  In  cases  falling  within  this  class,  the  memorandum 
is  not  thereby  made  evidence  in  the  cause,  and  its  contents  are  not 
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made  known  to  the  jurj,  unless  opposing  counsel  call  out  the  same 
on  cross-examination.  This  he  may  do,  for  the  purpose  of  testing 
its  sufficiency  to  revive  a  faded  or  fading  recollection,  if  for  no  other 
reason. 

In  the  second  class  are  embraced  cases  in  which  the  witness,  after 
examining  the  memorandum,  can  not  testify  to  an  existing  knowl- 
edge of  the  fact,  independent  of  the  memorandum.  In  other  words, 
cases  in  which  the  memorandum  fails  to  refresh  and  revive  the 
recollection,  and  thus  constitute  it  present  knowledge.  If  the  evi- 
dence of  knowledge  proceed  no  further  than  this,  neither  the  memo- 
randum, nor  the  testimony  of  the  witness,  can  go  before  the  jury. 
If,  however,  the  witness  go  further,  and  testify  that,  at  or  about  the 
time  the  memorandum  was  made,  he  knew  its  contents,  and  knew 
them  to  be  true,  this  legalizes  and  lets  in  both  the  testimony  of  the 
witness  and  the  memorandum.  The  two  are  the  equivalent  of  a 
present,  positive  statement  of  the  witness,  affirming  the  truth  of  the 
contents  of  the  memorandum."  Acklen  v.  Hickman,  63  Ala.  494 
(1879). 

A  witness,  after  being  refused  permission  by  the  trial  judge  (for 
what  cause  the  appellate  court  '*  are  unable  to  see '')  to  refresh  his 
memory  from  memoranda  made  by  himself  as  to  the  evidence  of 
another  witness  at  a  former  trial,  may  use  the  memoranda  to  refresh 
his  recollection  off  the  witness  stand,  and  to  exclude  his  evidence 
from  a  primary  recollection  is  error.  "  And  when  afterwards,  in  the 
further  progress  of  the  trial,  the  same  witness  was  again  introduced, 
and  he  then  stated  that  he  could  recollect  and  testify  as  to  all  that 
was  sworn  by  the  defendant  McRee  on  the  former  occasion  as  to 
the  receipt  referred  to,  he  ought  to  have  been  allowed  to  testify,  be- 
cause he  said  that  he  could  do  so,  and  if  he  could,  the  relator  was 
entitled  to  have  the  benefit  of  his  testimony.  The  plain  inference 
was,  that  he  had  reflected  about  the  matter,  and  had  recollection  of 
the  facts,  or  had  refreshed  his  memory  by  reference  to  the  memo- 
randa mentioned  by  him  in  his  first  examination.  He  had  the  right 
to  do  so,  and  it  was  not  necessary  that  he  should  refer  to  the  memo- 
randa in  the  presence  of  the  Court,  or  produce  the  same  in  Court, 
certainly  not,  unless  the  Court  so  required.  When  the  witness 
stated  that  he  had  knowledge  of  the  facts,  that  was  sufficient,  —  he 
was  then  prepared  to  testify,  and  any  question  as  to  the  accuracy  of 
his  knowledge  and  recollection,  would  not  go  to  his  competency,  but 
to  his  credibility."    Davenport  v,  McKee,  94  No.  C.  326, 331  (1886). 

Where  a  present  recollection  is  awakened  by  the  memorandum,  it 
is  not  error  to  permit  the  witness  to  read  from  the  document.  "  We 
do  not  understand  that  the  memorandum  was  offered  as  being  of 
itself  evidence,  but  that  the  witness  testified  to  his  present  recollec- 
tion of  the  truth  and  correctness  of  a  valuation,  which  he  made  six 
months  previous  to  the  taking.    The  fact  that  he  made  a  record  at 
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the  time  ought  not  to  prevent  him  from  testifying  to  the  matters 
which  he  had  so  recorded,  if  at  the  time  of  testifying  he  knew  them 
to  be  true.  Under  such  circumstances,  the  commissioners  might  in 
their  discretion,  permit  him  to  read  from  his  memorandum."  Cobb 
V.  Boston,  109  Mass.  438  (1872) ;  Solomon  &c.  R.  R.  v,  Jones,  34 
Kans.  443  (1885) ;  Bonnet  v.  Glattfeldt,  120  111.  166  (1887). 

So  by  statute,  Burbank  v.  Dennis,  101  Cal.  90  (1894). 

To  the  contrary  effect,  that  in  case  of  objection,  the  memorandum 
cannot  be  read  to  the  jury,  see  First  National  Bank  of  Du  Bois 
City  V.  First  National  Bank  of  Williamsport,  114  Pa.  St.  1,  8  (1886). 
'^  It  is  not  a  valid  objection  to  a  deposition,  that  the  witness  in  his 
testimony  refers  to  a  contemporaneous  paper,  book,  or  memorandum, 
made  by  himself  and  not  in  evidence,  if  the  reference  be  made  as  a 
means  of  refreshing  his  memory,  or  as  enabling  him  to  speak  with 
accuracy  on  the  subject  matter  under  investigation.  A  witness,  in 
fixing  the  date  of  a  given  transaction,  may  refer  to  a  book  or  diary 
to  refresh  his  recollection ;  he  may  state  that  the  entries  of  events 
were  made  therein  at  the  time  of  their  occurrence,  respectively,  and 
that  he  is  enabled  thereby  to  fix  with  accuracy  the  date  in  question ; 
but  if  objected  to,  he  would  not  be  permitted  to  read  the  entry  in 
evidence,  excepting  perhaps  upon  cross-examination.  It  follows,  of 
course,  that  the  book  or  diary  need  not  be  produced  for  the  inspec- 
tion of  the  jury."  First  Nat.  Bank  of  Du  Bois  City  v.  First  Nat. 
Bank  of  Williamsport,  114  Pa.  St.  1,  8  (1886)  ;  Bonnet  v.  Glattfeldt, 
120  111.  166  (1887). 

On  an  action  to  recover  for  personal  injury  inflicted  on  the  female 
plaintiff  through  the  defendant's  negligence,  a  physician  who 
attended  her  immediately  after  the  accident  is  not  allowed  to  annex 
to  his  deposition  in  the  action  his  written  report  to  the  husband  of 
the  female  plaintiff.  "  It  does  not  appear  here,  but  that  at  the  time 
the  witness  testified  he  had,  without  even  looking  at  his  written 
statement,  a  clear,  distinct  recollection  of  every  essential  fact  stated 
in  it.  If  he  had  such  present  recollection,  there  was  no  necessity 
whatever  for  reading  that  paper  to  the  jury."  Vicksburg,  &c.  R.  R. 
V.  O'Brien,  119  U.  S.  99  (1886);  Kelsea  v.  Fletcher,  48  N.  H.  282 
(1869) ;  Pinkham  v.  Benton,  62  N.  H.  687  (1883) ;  National  Ulster 
Co.  Bank  r.  Madden,  114  N.  Y.  280  (1889). 

See  also  Kunder  v.  Smith,  45  111.  App.  368  (1892). 

Original  Mrmobaxdum  required.  —  Only  the  original  memo- 
randa are  regarded  as  satisfactorily  refreshing  the  secondary  memory 
of  a  witness.  "  It  must  be  remembered,  that  the  original  memo- 
randum is  itself  not  an  original,  but  a  transcript  and  copy  of  the 
witness's  own  contemporaneous  knowledge,  which  in  its  oral  form 
would  be  the  strictly  primary  and  original  evidence.  Therefore,  if 
the  copy  of  a  memorandum  were  admissible  to  refresh  a  witness' 
memory,  there  would  be  no  reason  why  the  examined  copy  of  an 
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examined  copy  of  an  original  document  should  be,  as  it  clearly  is, 
inadmissible/'  Green  v.  Caulk,  16  Md.  656,  575  (1860);  Merrill  ». 
Ithaca,  &c.  R.R.  16  Wend.  586  (1837) ;  Shove  v.  Wiley,  18  Pick. 
658  (1836). 

So  a  witness,  who  has  no  primary  recollection,  will  not  be  per- 
mitted to  dictate  to  his  counsel  a  memorandum  from  "  old  letters, 
memoranda  and  receipts,"  and  use  it  to  refresh  his  memory.  "  The 
original  documents  might  have  been  used  to  refresh  the  witness' 
memory,  but  certainly  not  the  notes  made  up  from  them.  The 
opposite  side  had  the  right  to  see  the  originals  and  test  the  witness' 
memory  from  each  entire  instrument."  Watson  v.  Miller,  82  Tex. 
279  (1891). 

A  copy  of  a  copy  is  a  fortiori  inadmissible.  Where  the  witness, 
"  a  measurer  of  different  kinds  of  mechanical  work,"  made  entries 
of  certain  measurements  made  by  him  of  carpenters'  work  in  a 
"  Dimension  Book  "  which  were  transferred,  as  sumraahzed  by  the 
results  of  many  calculations  by  witness  and  his  sou,  to  an  "  Abstract 
Book  ",  either  by  the  witness  or  his  son  under  witness'  superintend- 
ence, a  substantial  copy  of  the  Abstract  Book  is  not  competent. 
Green  v.  Caulk,  16  Md.  656,  574  (1860). 

In  Alabama  it  is  apparently  held  that  a  copy  properly  attested  as 
being  accurate  by  the  oath  of  the  copyist  may  be  used  to  refresh  the 
memory  of  the  original  maker  of  the  memorandum.  Birmingham 
V,  McPoland,  96  Ala.  363  (1892). 

Where  a  memorandum  brings  back  primary  recollection,  tlie  rule 
forbidding  the  use  of  a  copy  has  been  relaxed.  George  v,  Joy,  19 
N.  H.  544  (1849) ;  Houston,  &c.  R.R.  v.  Burke,  65  Tex.  323  (1881) ; 
Lawson  v.  Glass,  6  Col.  134  (1881)  ;  Bonnet  v.  Glattfeldt,  120  111. 
166  (1887)  ;  Finch  v.  Barclay,  87  Ga.  393  (1891). 

For  example,  in  Massachusetts  where  a  newspaper  reporter  heard 
the  evidence  of  another  witness  at  a  former  trial,  and  made  a  written 
report  (which  had  been  destroyed),  of  the  same  to  his  paper  it  was 
held  on  exceptions,  reversing  the  action  of  the  lower  court,  that  the 
reporter,  in  testifying,  was  entitled  to  refresh  his  recollection  by 
using  the  copy  of  his  report  as  printed  in  the  paper,  when  properly 
identified  as  accurate.  "  We  are  of  opinion  that  this  ruling  was 
erroneous ;  and  that  the  witness  should  have  been  allowed,  for  the 
purpose  of  refreshing  his  memory,  to  look  at  the  printed  report, 
which  he  stated,  as  of  his  own  knowledge,  was  printed  substantially 
as  made  by  him.  It  was  not  contended  that  the  written  or  printed 
report,  or  any  portion  of  its  contents,  could  be  put  in  evidence.  It 
was  clearly  incompetent,  in  any  aspect  of  the  case,  as  presented. 
The  rule,  therefore,  that,  to  prove  by  oral  testimony  the  contents  of 
a  paper,  relied  on  as  evidence,  it  is  necessary  first  to  show  that  it 
has  been  lost  or  destroyed,  or  that  upon  diligent  search  it  cannot  be 
found,  has  no  application  to  this  case."  Com.  v.  Ford,  130  Mass.  64 
(1881)  ;  Hawes  v.  State,  88  Ala.  37,  67  (1889). 
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And  a  witness  may  testify  to  a  list  and  the  value  of  certain 
articles  alleged  to  have  been  lost  by  a  common  carrier  from  a 
memory  refreshed  by  the  use  of  a  **bill  of  particulars  known  by 
her  to  be  a  copy  of  a  correct  memorandum  of  articles  and  values 
made  by  herself/'    Houston,  &c.  R.R.  v.  Burke,  55  Tex.  323  (1881). 

A  witness  "  may  use  an  entry  made  by  himself  or  by  any  other 
person,  or  a  copy  of  an  entry,  if  on  reading  it,  he  can  testify  that 
he  then  recollects  the  fact  to  which  the  entry  relates."  Marcly  r. 
Shults,  29  N.  Y.  346  (1864)  ;  Bowden  v.  Spellman,  69  Ark.  251 
(1894). 

Memoranda  Made  by  Another.  —  It  is  not  essential,  where  the 
use  of  the  memorandum  arouses  a  present  recollection,  that  it  should 
have  been  made  by  the  witness,  if  it  has  been  made  under  such  cir- 
cumstances as  to  secure  to  the  witness  a  knowledge  of  its  accuracy. 
Paige  V.  Carter,  64  Cal.  489  (1884)  ;  Johnston  v.  Farmers'  Fire  Ins. 
Co.  (Mich.)  64  N.  W.  5  (1895);  Davis  v.  Field,  56  Vt.  426  (1884) ; 
Culver  V.  Scott,  &c.  Lumber  Co.  53  Minn.  360  (1093) ;  Crystal  Ice 
Mfg.  Co.  V.  San  Antonio  Assoc'n  (Tex.)  27  S.  W.  210  (1894). 

"  The  rule  upon  this  subject,  in  its  broadest  outline,  embraces  two 
classes  of  cases :  first,  where  the  witness,  after  referring  to  the 
paper,  speaks  from  his  own  memory,  and  depends  upon  his  own  recol- 
lection as  to  the  facts  testified  to ;  second,  where  he  relies  upon  the 
paper  and  testifies  only  because  he  finds  the  facts  contained  therein. 
In  the  first  class  the  paper  is  always  permitted  to  be  used  by  the 
witness  without  regard  to  when  or  by  whom  made.  In  the  second 
class  this  rule  of  admission  is  much  more  stringent.  In  fact,  it  can- 
not be  used  unless  it  be  an  original  paper  made  by  the  witness  him- 
self, and  contemporaneously  with  the  transaction  referred  to. 
Admitted  under  any  other  circumstances,  it  would  be  obnoxious  to 
the  doctrine  of  hearsay  and  other  important  principles  regulating 
the  admission  of  evidence,  and  would  render  the  administration  of 
justice  uncertain  and  doubtful."  Bank  v,  Zorn,  14  S.  C.  444,  450 
(1880). 

On  an  indictment  for  larceny  of  certain  treasury  notes  the  wit- 
ness '*read  the  numbers  of  the  notes  to  the  other  person,  who  wrote 
them  down"  and  identified  the  memorandum  when  produced. 
According  to  the  bill  of  exceptions  '*  the  witness  testified  to  the 
description  of  the  treasury  notes  from  the  memorandum,  although 
she  had  no  recollection  of  the  description  without  the  aid  of  the 
memorandum."  This  was  held  properly  received.  Hill  v.  State,  17 
Wis.  675  (1864). 

"  It  is  claimed  by  the  prisoner's  counsel  that  the  witness  could 
not  be  allowed  to  refresh  her  recollection  by  a  memorandum  not 
made  by  herself.  But  however  this  may  be  in  cases  where  it  is 
designed  to  use  or  read  the  memorandum  in  connection  with  the 
testimony  of  the  witness,  the  latter  not  being  able,  even  after  refresh- 
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iDg  bis  memory,  to  retain  any  present  recollection  of  the  facts  stated, 
but  only  to  say  generally  that  he  knew  at  the  time  that  they  were 
correctly  stated,  such  clearly  is  not  the  rule  where  the  witness,  after 
seeing  the  memorandum,  is  able,  by  its  aid,  to  recall  the  facts  and 
testify  to  them  as  a  matter  of  recollection.  In  such  cases  it  matters 
not  whether  the  memorandum  was  made  by  the  witness  or  another, 
'  for  it  is  his  recollection  and  not  the  memorandum  which  is  the  evi- 
dence.' ''    Hill  V.  State,  17  Wis.  675  (1864). 

So  where  the  witness  had  the  assistance  of  his  son  who  wrote  the 
memoranda  ''  under  his  superintendence."  Green  v.  Caulk,  16  Md. 
556,  572  (1860). 

So  if  A.  has  given  a  deposition,  he  may  refresh  his  memory  by 
examining  a  copy  of  it.     George  v,  Joy,  19  N.  H.  544  (1849). 

<^  In  order  to  refresh  the  recollection  of  a  witness,  it  is  not  impor- 
tant that  the  paper,  book,  or  memorandum  should  have  been  written 
or  printed  by  the  witness  himself,  or  that  it  should  be  an  original 
writing.  It  is  sufficient  if  he  saw  it  while  the  facts  stated  therein 
were  fresh  in  his  memory,  and  he  knows  that  they  are  correctly 
transcribed  or  printed.  Upon  inspecting  it,  he  can  state  the  facts  if 
thereby  called  to  his  recollection.  1  Greenl.  Ev.  §§  436-439; 
Cbapin  v.  Lapham,  20  Pick.  467."  Com.  v.  Ford,  130  Mass.  64 
(1881). 

On  an  indictment  for  larceny,  the  prosecuting  witness  may  refresh 
his  memory  by  referring  to  a  list  of  articles  from  a  schedule  made 
by  his  clerk  in  his  presence  and  under  his  direction  and  inspection. 
State  V,  Lull,  37  Me.  246  (1854).  '^  It  does  not  seem  to  be  necessary 
that  the  writing  used  should  have  been  made  by  the  witness  himself, 
nor  that  it  should  be  an  original  writing,  provided,  after  inspecting 
it,  he  can  speak  of  the  facts  from  his  own  recollection.  Here  the 
witness  had  no  knowledge,  and  consequently  no  recollection,  of  the 
number  of  logs  unloaded  at  the  landing,  except  as  he  had  been  told 
or  informed  by  his  foreman,  who  also  was  unable  to  speak  of  his 
own  knowledge  or  recollection.  The  testimony  of  the  witness,  so 
far  as  it  was  founded  upon  the  copy  made  by  him,  or  so  far  as  it 
would  have  had  a  foundation  if  he  had  used  the  book  kept  by  his 
foreman,  was  but  hearsay,  and  a  witness  can  no  more  be  permitted 
to  give  evidence  of  his  inference  from  what  a  third  person  has 
written  than  from  what  a  third  person  has  said."  Douglas  v,  Leigh- 
ton,  57  Minn.  81  (1894). 

But  a  memorandum  made  by  another  must  be  ''  an  original  source 
of  information  "  to  the  witness,  ''  otherwise  he  cannot  be  allowed  to 
refresh  his  recollection  by  reference  to  it."  Green  v.  Caulk,  16  Md. 
556,  572  (1860). 

A.  made  a  memorandum  of  moneys  received  by  B.  from  sales  of 
C.'s  lumber,  and  gave  the  memorandum  to  C,  the  common  employer 
of  A.  and  B.    In  an  action  against  B.,  C.  testified  that  he  had  lost 
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the  memorandum,  but  had  copied  it  correctly.  It  was  held  to  be 
error  to  admit  the  copy :  ^*  This  would  be  mere  hearsay,  and  the  fact 
that  the  statement  [of  A.],  instead  of  being  oral,  was  written  does 
not  alter  the  character  of  the  evidence/*  Peck  v.  Valentine,  94  N. 
Y.  569  (1884) ;  Lewis  v.  Kramer,  3  Md.  265  (1852) ;  Shove  v.  Wiley, 
18  Pick.  558  (1836). 

When  the  memorandum  is  made  by  another,  in  order  that  the  wit- 
ness should  testify  to  a  secondary  recollection,  it  is  necessary  that 
he  should  ''recognize  it  as  containing  the  truth  of  which  he  is 
still  convinced  at  the  time  of  the  trial."  Green  v.  Caulk,  16  Md. 
656,  572  (1860) ;  Solomon  &c.  K  R.  v.  Jones,  34  Kans.  443  (1885). 

It  is  sufficient  if  the  witness'  knowledge  of  the  accuracy  of  a 
memorandum  made  by  another  is  due  to  its  having  been  made,  as 
a  book-entry  or  filling  in  of  a  cheque  stub,  in  the  usual  course  of  a 
business  with  which  the  witness  ''  was  familiar  by  having  charge  of 
the  books"  where  the  entries  ''had  been  by  him  examined  after 
they  were  made,  and  before  he  testified  and  found  to  be  correct." 
Third  Nat.  Bank  v.  Owen,  101  Mo.  55S,  585  (1890). 

Must  be  Contemporaneous.  —  The  entry,  to  refresh  the  memory, 
must  have  been  made  while  the  memory  of  the  witness  was  then 
fresh  on  the  point.  It  is  not  necessary,  however,  that  the  memo- 
randum should  be  "  made  at  the  very  time."  In  a  case  where  the 
contrary  contention  was  made,  it  was  held  that  a  witness  who  testi- 
fied that  "  he  has  a  book,  in  which  he  makes  entries  of  facts  as  they 
occur,  as  soon  after  as  convenient,"  was  properly  permitted  to  tes- 
tify from  a  memory  as  refreshed  by  the  book,  although  the  only 
reason  he  gives  for  his  belief  that  he  made  the  entry  on  the  next 
day  after  the  occurrence  was  that  "this  was  his  habit."  Fraser  v, 
Fraser,  14  U.  C.  C.  P.  70  (1864) ;  Maxwell  v.  Wilkinson,  113  U.  S. 
656  (1885). 

Even  when  made  by  another  it  is  requisite  that  the' memorandum 
should  be  "  made  at  the  time  or  about  the  time  of  the  occurrence  of 
the  fact  recorded  in  it."     Green  v.  Caulk,  16  Md.  556  (1860). 

Or  as  stated  in  a  California  case,  "  at  any  time  when  the  fact  was 
fresh  in  his  memory."     Paige  v.  Carter,  64  Cal.  489  (1884). 

So  a  memorandum  of  the  contents  of  a  car  made  soon  after  its 
being  burned,  "when  he  knew  it  to  be  a  correct  test,"  is  competent. 
Atchison  &c.  R.  R.  v.  Lawler,  40  Keb.  356  (1894). 

So  of  the  contents  of  a  drug-store.  Johnston  v.  Farmers'  Fire 
Insui-ance  Co.  (Mich.)  64  N.  W.  5  (1895). 

Much  must  be  left  to  the  discretion  of  the  court ;  —  to  be  exercised 
in  view  of  the  facts  of  each  particular  case.  The  supreme  court  of 
Colorado  have  stated  the  rule  with  sufficient  clearness  :  "  As  to  the 
time  when  a  writing  thus  used  should  have  been  made,  no  precise 
rule  can  be  stated."    Lawson  v.  Glass,  6  Col.  134  (1881). 

A  memorandum  made  twenty  months  after  the  transaction,  from  a 
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pencil  memorandum  and  other  memoranda  presumably  destroyed, 
cannot  be  introduced  in  evidence  where  no  primary  recollection  is 
awakened.  ^'The  reasons  for  limiting  the  time  within  which  the 
memorandum  must  have  been  made  are,  to  say  the  least,  quite  as 
strong  when  the  witness,  after  reading  it,  has  no  recollection  of  the 
facts  stated  in  it,  but  testifies  to  the  truth  of  those  facts  only 
because  of  his  confidence  that  he  must  have  known  them  to  be  true 
when  he  signed  the  memorandum."  Maxwell  v.  Wilkinson,  113 
U.  S.  656  (1884). 

The  supreme  court  of  the  state  of  Washington  have  declined  to 
allow  a  witness  to  refresh  her  recollection  as  to  the  contents  of  a 
trunk  deposited  with  a  warehouseman  from  a  memorandum  made 
seven  months  after  the  bailment.  Bergman  v,  Shoudy,  9  Wash. 
331  (1894). 

F.ORM  OF  Memorandum.  —  Memoranda  may  be  in  any  form. 
For  example,  a  stenographer  may  refresh  his  recollection  as  to  a 
witness'  evidence  on  a  former  trial  by  the  use  of  his  shorthand  notes 
taken  at  the  time.     State  v.  Greorge,  60  Minn.  603  (1895). 

Loose  sheets  of  paper.     Green  r.  Caulk,  16  Md.  556  (1860). 

A  printed  newspaper  copy  of  a  written  report.  Com.  v.  Ford, 
130  Mass.  64  (1881). 

A  witness  may  refresh  his  memory  as  to  the  contents  of  a  written 
notice  by  referring  to  the  printed  legal  form  from  which  he  made  it 
up.     Coffin  V.  Vincent,  12  Cush.  98  (1853). 

An  attorney  testifying  to  the  evidence  of  a  deceased  witness  at  a 
former  trial  may  refresh  his  recollection  from  a  bill  of  exceptions  if 
he  assisted  in  the  preparation  of  the  bill  of  exceptions,  heard  the 
evidence  at  the  trial,  and  knows  that  the  exceptions  state  the  evi* 
dence  of  the  witness  correctlv.  Solomon  &c.  R.  R.  v.  Jones,  34 
Kans.  443  (1885).  "We  think  he  had  the  right  to  rely  upon  the 
bill  of  exceptions,  which  he  assisted  in  preparing,  the  same  as  if 
it  were  the  minutes  of  the  testimony  of  the  deceased  witness  taken 
by  him  upon  the  former  trial."     Ibid. 

So  a  witness  may  read  from  his  own  evidence  given  at  a  former 
trial  as  contained  in  the  record,  being  cautioned  "  that  he  must  tes- 
tify from  his  memory  as  refreshed,  and  not  otherwise.''  Hubby  v. 
State,  8  Tex.  App.  597,  607  (1880). 

A  bill  of  exceptions  may  be  referred  to  for  this  purpose  by  a 
counsel  who  assisted  in  settling  it.  Solomon  &c.  E.  R.  v.  Jones,  34 
Kans.  443  (1885). 

An  entry  in  a  book  kept  for  the  purpose  of  minuting  facts  is  com- 
petent.    Fraser  v.  Fraser,  14  C.  P.  U.  C.  70  (1864). 

A  notarial  protest  may  be  used  to  refresh  the  memory  of  the 
notary  who  made  it.     Sasscer  v.  Farmers'  Bank,  4  Md.  409  (1853). 

A  witness'  evidence  on  a  former  trial  may  be  read  to  him  by  his 
counsel  to  refresh  his  memory  on  the  subject.  Ehrisman  v»  Scott, 
6  Ind.  App.  596  (1892). 
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So  a  deposition  may  be  used  to  refresh  the  memory  of  a  witness 
who  is  asked  on  cross-examination  as  to  what  he  testified  in  such 
deposition.  "  He  was  asked  to  state  what  he  had  testified  before, 
and  if  his  recollection  is  merely  refreshed,  by  examining  the  depo- 
sition, and  if,  after  being  thus  refreshed,  he  remembers  the  facts 
therein  stated,  independent  of  the  deposition,  the  court,  in  permitting 
this,  merely  follow  a  practice  sanctioned  by  usage  and  authority." 
George  v.  Joy,  19  N.  H.  544  (1849). 

The  endorsement  on  a  promissory  note  may  refresh  the  memory 
of  a  witness  as  to  a  date.  "  The  rule  is  well  settled  that  notes  or 
memoranda,  made  up  by  the  witness  at  the  moment  or  recently  after 
the  fact,  may  be  looked  to  in  order  to  refresh  his  memory.  It  is 
accordingly  usual  to  allow  a  witness  to  look  at  memoranda  made  at 
the  time,  of  dates,  distances,  &c.,  before  giving  his  testimony,  he 
having  first  sworn  that  they  were  inade  at  the  time,  and  faithfully 
done."     Sanders  v.  Wakefield,  41  Kans.  11  (1889). 

So  an  *'  account  current"  between  the  defendant  and  A.,  who  was 
defendant's  factor,  made  up  and  furnished  by  A.,  may  be  used  by 
defendant  to  refresh  his  recollection  in  testifying  as  to  the  amount 
of  money  in  A.'8  hands  at  a  certain  date.  Bank  r.  Zorn,  14  S.  C. 
444  (1880). 

So  an  entry  in  a  book  of  account  may  be  used  to  refresh  a  plain- 
tiETs  memory.  Friendly  u.  Lee,  20  Ore.  202  (1890).  The  court 
emphasize  a  salient  distinction,  frequently  lost  sight  of,  between 
the  use  of  an  entry  in  an  account  book  to  refresh  memory  and  to 
prove  the  fact  stated  in  the  entry  itself.  *<  While,  however,  books 
of  account  kept  by  a  party,  or  known  by  him  to  be  correct,  may  be 
used  by  him  as  memoranda  for  the  purpose  of  refreshing  his 
memory,  this  question  must  be  kept  distinct  from  the  question 
under  what  circumstances  books  of  account,  shown  to  have  been 
correctly  kept,  are  admissible  as  original  evidence.  In  the  case  of 
shop  Iwoks,  or  books  of  accounts,  the  entries  made  therein  are  ad- 
mitted to  prove  the  sale  and  delivery  of  the  goods,  or  the  payment 
of  money,  or  the  performance  of  work,  as  the  case  may  be.  In  the 
case  at  bar,  no  such  purpose  was  contemplated.  The  entry  in  the 
cash-book  was  not  offered  to  prove  the  payment  of  the  sum  borrowed, 
for  that  had  already  been  made,  but  to  prove  the  date  when  the 
money  was  received,  so  as  to  ascertain  whether  there  had  not  been 
two  years'  interest  paid  more  than  the  transaction  authorized.  As 
evidence  ipso  factOy  the  entry  was  excluded,  but  as  a  memorandum 
made  contemporaneous  with  the  transaction,  the  witness  was  per- 
mitted to  refresh  his  memory  by  an  examination  of  it,  and  when 
his  mojoaory  was  thus  refreshed,  to  testify  to  the  fact  of  the  date  of 
his  own  knowledge."     Friendly  v.  Lee,  20  Ore.  202  (1890). 

Subject  of  Memorandum.  —  The  subject  matter  of  a  memoran- 
dum to  refresh  memory  presents  a  variety  nearly  as  great  as  that 
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which  would  be  presented  by  an  enumeration  of  the  subjects  of 

evidence  itself. 

The  measurements  of  the  carpenter  work  in  the  construction  of  a 

building.     Green  v.  Caulk,  16  Md.  556  (1860). 

A  valuation  placed  upon  a  piece  of  land  by  a  real  estate  expert. 
Cobb  V.  Boston,  109  Mass.  438  (1872). 

The  testimony  of  a  witness  at  a  former  trial.  Cora.  v.  Ford,  130 
Mass.  64  (1881);  Ruch  v.  Rock  Island,  97  U.  S.  693  (1878) ;  Hal- 
sey  V,  Sinsebaugh,  15  N.  Y.  485  (1857). 

The  testimony  of  a  witness  may  be  proved  by  the  evidence  of  the 
judge  before  whom  it  was  given,  and  the  latter  is  entitled  to  use  his 
minutes  to  refresh  his  recollection  even  though  the  recollection  is 
only  secondary.     Fitzpatrick  v,  Fitzpatrick,  6  R.  I.  64  (1859). 

Pboduction  of  Memoranda.  —  Where  the  witness  testifies  from 
a  primary  recollection  the  refreshing  memorandum  need  not  be 
produced  in  evidence.  Bank  v.  Bank,  114  Pa.  St.  1,  8  (1886); 
Cooper  t;.  State,  59  Miss.  267  (1881) ;  Denver,  &c.  R.  R.  v.  Wilson, 
4  Col.  App.  355  (1894). 

"  Certainly  not,  unless  the  Court  so  required."  Davenport  r. 
McKee,  94  N.  C.  325  (1886). 

And  cannot  be  submitted  to  the  jury.  It  is  "unnecessary  as 
evidence  for  the  jury,  and  incompetent."  Kelsea  v.  Fletcher,  48 
N.  H.  282  (1869). 

Certain  courts  rule  that  where  the  party  uses  a  memorandum  to 
refresh  his  memory  on  the  stand  the  opposing  counsel  is  entitled  to 
an  examination  of  it  and  to  cross-examine  on  it.  McKivitt  v.  Cone, 
30  Ta.  456  (1870)  ;  Cortland  Mfg.  Co.  v.  Piatt,  83  Mich.  419  (1890). 

That  a  memorandum  awakening  a  primary  recollection  cannot  be 
called  for  on  cross-examination,  has  been  decided  by  the  supreme 
judicial  court  of  Massachusetts :  —  "  We  are  not  aware  of  any  case 
where  it  has  been  held  that  the  memorandum  could  be  put  in  evi- 
dence simply  because  it  refreshed  the  memory  of  the  witness." 
Com.  V.  Jeffs,  132  Mass.  5  (1882). 

Where  only  a  secondary  recollection  comes  from  inspection  of  the 
memorandum,  the  statements  of  the  memorandum  itself  become  the 
evidence  of  the  witness  and  are  admissible  as  his  statement.  Acklen 
V.  Hickman,  63  Ala.  494  (1879). 

In  the  case  of  Jenkins  v.  State,  31  Fla.  196  (1893),  where  a  wit- 
ness  used  a  memorandum  book  kept  by  him  giving  the  weights,  marks, 
and  owners  of  certain  baled  cotton  stored  in  a  certain  burned  ware- 
house, it  is  difficult  to  ascertain  from  the  report  whether  the  recol- 
lection of  the  witness,  as  refreshed,  was  primary  or  secondary.  The 
court  say:  "We,  therefore,  think  that  the  memorandum  boek  was 
properly  admitted,  as  it  seems  from  the  record  to  have  been,  for 
the  purpose  of  refreshing  its  owner's  memory  as  a  witness  as  to  per- 
tinent and  material  facts  at  issue.    Ko  other  use  appears  to  have 
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been  made  of  such  memorandum  book  at  the  trial  but  to  refresh  the 
memory  of  the  witness  to  whom  it  belonged  in  giving  his  testi- 
mony."    Jenkins  v.  State,  31  Fla.  196  (1893).  i 

And  in  Texas,  where  a  secondary  recollection  is  awakened,  the 
court  say,  in  rejecting  a  memorandum  in  the  nature  of  a  summary, 
that  "  the  opposite  side  had  the  right  to  see  the  originals  and  test 
the  witness'  memory  from  each  entire  instrument."  Watson  v. 
Miller,  82  Tex.  279  (1891)  ;  Peck  v.  Valentine,  94  N.  Y.  669  (1884). 

Secondary  Recollection.  —  Upon  examination  of  the  memo- 
randum in  question,  the  witness  may  be  unable  to  testify  to  a  present 
recollection  of  the  facts  stated  in  the  memorandum.  In  such  case, 
he  is  permitted  to  testify  that  he  has  a  present  recollection,  not  of 
the  truth  of  the  facts  stated  in  the  memorandum,  but  that  the 
memorandum  when  made  was  an  accurate  statement.  Green  v. 
Caulk,  16  Md.  556  (1860);  Downer  v.  Rowell,  24  Vt.  343  (1852); 
State  V.  Rawls,  2  Nott.  &  M'C.  331  (1820);  Mims  v.  Sturdevant, 
36  Ala,  636  (1860) ;  Briggs  v.  Rafferty,  14  Gray,  525  (1860)  ;  State 
o.  Col  well,  3  R.  I.  132  (1855) ;  Marcly  v,  Shults,  29  N.  Y.  346 
(1864) ;  Peck  v.  Valentine,  94  N.  Y.  569  (1884)  ;  Fitzpatrick  v.  Fitz- 
patrick,  6  R.  I.  64  (1859);  Ruch  v.  Rock  Island,  97  U.  S.  693 
(1878) ;  Merrill  v.  Ithaca,  &c.  R.  R.  16  Wend.  586  (1837) ;  Halsey 
V.  Sinsebaugh,  15  N.  Y.  485  (1857);  Pinkham  v.  Benton,  62  N.  H. 
687  (1883). 

"  The  propriety  of  the  rule  .  .  .  may  be  inferred  from  its  neces- 
sity. And  the  occurrences  of  every  day  furnish  abundant  proof  that 
the  ordinary  transactions  of  life  could  not  be  carried  on  upon  any 
other  principle.  The  subscribing  witnesses  to  deeds  can  seldom 
prove  their  execution,  except  by  barely  recognizing  their  own  signa- 
tures accompanied  with  the  further  fact,  that  they  never  do  attest 
any  writing  which  they  have  not  seen  executed.  There  are  but  few 
instances  where  they  retain  a  distinct  recollection  of  the  fact  of 
execution.  The  same  may  be  said  of  the  proof  of  merchants'  books. 
It  seldom  happens,  that  the  person  making  the  entry  can  recollect 
the  delivery  of  the  articles."  State  v.  Rawls,  2  N.  &  M'C.  331 
(1820).  In  North  Carolina  the  supreme  court,  in  admitting  the 
minutes  of  a  committing  magistrate  on  his  secondary  recollection  of 
its  accuracy,  say :  "  If  it  was  taken  truly,  it  was  safer,  stronger, 
more  reliable  than  the  unaided  memory  of  any  witness."  State  v, 
Jordan,  110  N.  C.  491  (1892). 

"The  rule  of  personal  knowledge  is  relaxed  in  all  cases  of 
accounts  involving,  as  in  this  case,  numerous  entries  and  dates.  In 
such  cases  it  is  sufficient  that  the  witness  is  certain  the  charges  are 
correct."  Lawson  v.  Glass,  6  Col.  134  (1881).  See  also  Smith  r. 
Lane,  12  S.  &  R.  80  (1824). 

In  an  early  case,  the  supreme  court  of  Vermont  lay  down  the  rule 
in  terms  much  too  strong  to  be  an  entirely  correct  statement ;  —  **  The 
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consideration,  that  the  witness  could  not  swear  from  memory,  is  not, 
at  present,  regarded  as  important.  All  that  is  required  is,  that  the 
witness  shall  be  able  to  state,  that  the  memorandum  is  correct.  He 
may  then  read  it,  as  well  as  repeat  it.  The  certainty  of  its  contents 
being  the  truth  is  not  affected  by  that,  either  way.  Where  a  trans- 
action is  remote,  out  of  mind,  or  consists  of  a  multiplicity  of  facts, 
a  detail  of  dates,  sums,  &c.,  or  a  long  narrative,  like  the  testimony 
of  a  witness,  where  certainty  is  desirable,  nothing  could  be  satis- 
factory but  minutes  made  at  the  time.  Hence  the  old  rule,  that 
the  witness  must  be  able  to  swear  from  memory,  is  now  pretty  much 
exploded.''     Downer  v.  Rowell,  24  Vt.  343  (1852). 

To  the  apparent  effect  that  such  secondary  recollection  is  not  per- 
missible in  criminal  cases,  see  People  v.  Elyea,  14  Cal.  144  (1859). 

The  rules  under  consideration  impose  no  limitation  upon  the 
right  of  a  party  to  **  refresh  the  memory  "  of  a  witness  by  calling 
his  attention  to  a  particular  fact. 

Thus  a  government  witness  favorable  to  the  prisoner  may  be 
asked,  with  a  view  to  refreshing  his  recollection,  whether  he  did  not 
t.estify  differently  at  another  trial.  People  v.  Kelly,  113  N.  Y.  647 
(1889) ;  Thompson  v.  State,  99  Ala.  173  (1892)  ;  People  v.  Palmer, 
(Mich.)  63  N.  W.  656  (1895). 

So  in  a  civil  case.  Louisville,  &c.  R.  R.  v.  Hurt,  101  Ala.  34 
(1892)  ;  Ehrisman  v.  Scott,  6  Ind.  App.  696  (1892) ;  Radley  v, 
Seider,  99  Mich.  431  (1894). 

Or  a  witness  may  be  asked,  with  a  view  to  refreshing  his  recol- 
lection, whether  he  did  not  make  a  certain  statement  before  a 
coroner's  jury.     Stone  y.  Ins.  Co.  71  Mich.  81  (1888). 

Closely  analogous  to  the  rule  under  consideration  are  cases  where 
a  witness  amplifies  and  supplements  his  evidence  by  the  production 
of  a  written  document. 

For  example,  on  an  indictment  against  certain  election  judges  for 
a  false  return  of  votes,  where  witnesses  checked  off  persons  as  they 
voted  by  marks  made  by  them  on  a  copy  of  the  official  list  of  voters, 
the  government  may  put  the  copy  of  the  official  list  in  evidence, 
though  each  witness  is  unable  to  remember  what  names  were 
checked  by  himself  indvidually  or  even  to  identify  on  the  list  itself 
the  check  marks  made  by  him. 

^^  This,  as  we  have  seen  from  the  facts  stated,  is  not  the  case  of 
the  use  of  a  book  or  entry  for  the  mere  purpose  of  refreshing  the 
faded  recollection  of  a  witness.  But  it  is  the  case  of  a  witness  who 
does  not  profess  to  be  able  to  repeat  from  memory  all  the  details  of 
the  transaction  in  question,  but  testifies  that  he  made  correct  entries 
at  the  time  of  the  transaction  as  it  progressed,  and  that  he  knows  that 
such  entries  were  made  in  accordance  with  the  truth,  and  that  they 
faithfully  represent  the  whole  transaction  as  it  occurred ;  and  the 
question  is,  whether  in  reason,  or  upon  any  well  settled  doctrine  of 
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law,  such  entries  ought  to  be  excluded  as  evidence,  when  offered  in 
connection  with  the  testimony  of  the  witness  ?  We  certainly  know 
of  no  decision  in  this  State  that  would  require  the  exclusion  of  such 
evidence ;  nor  are  we  aware  of  any  established  principle  that  requires 
it.  On  the  contrary,  we  think  both  decision  and  principle  fully 
justify  its  admission."    Owens  v.  State,  67  Md.  307,  312  (1887). 

So  an  absence  from  the  appropriate  record  of  a  license  to  the  de- 
fendant is  circumstantial  evidence  of  the  fact  that  he  is  unlicensed. 
Briggs  V,  RafFerty,  14  Gray,  525  (1860). 

Separation  of  WitnesMa.  — The  presiding  judge  may  order  that 
all  witnesses,  except  paiiiies,  those  witnesses  who  have  testified,  and 
the  witness  on  the  stand  for  the  time  being,  withdraw  from  the  court 
room,  whenever  in  his  opinion  the  interests  of  justice  seem  to  require 
such  a  course. 

"  There  is  no  doubt  that  it  is  a  matter  entirely  within  the  discre- 
tion of  the  judge,  whether  the  witnesses  shall  be  excluded  or  not, 
while  the  other  witnesses  on  the  same  side  are  giving  in  their  testi- 
mony." Benaway  v,  Conyne,  3  Chandler  (Wis.)  214  (1851)  ;  Eriss- 
man  v.  Erissman,  25  111.  136  (1860) ;  Wilson  v.  State,  52  Ala.  299 
(1875). 

So  in  criminal  cases.  ^'It  is  a  matter  in  the  discretion  of  the 
court  whether  the  witnesses  shall  be  separated  or  not  during  their 
examination."  State  v.  Fitzsimmons,  30  Mo.  236  (1860) ;  Wilson  v. 
State,  62  Ala.  299  (1875) ;  Porter  v.  State,  2  Ind.  435  (1850)  ;  People 
r.  Green,  1  Parker's  Cr.  Rep.  11  (1845) ;  Zoldoske  v.  State,  82  Wis. 
580  (1892) ;  Com.  v.  Follansbee,  155  Mass.  274  (1892) ;  Cora.  v. 
Thompson,  159  Mass.  56  (1893) ;  Kelly  v.  People,  17  Colo.  130 
(1891)  ;  State  v.  Hagan,  45  La.  Ann.  839  (1893)  ;  Holder  v.  U.  S., 
150  U.  S.  91  (1893) ;  People  v.  Machen,  101  Mich.  400  (1894) ; 
Murpliey  v.  State,  43  Neb.  34  (1894). 

Both  sides  may  join  in  the  motion.  State  v.  Sparrow,  3  Murph. 
487  (1819). 

Such  a  request  is  usually  granted,  as  but  a  slight  inconvenience 
can  be  suffered  by  granting  it,  while  its  refusal  may  be  a  severe 
injury  to  a  meritorious  suitor. 

"  Though  a  matter  in  the  discretion  of  the  court,  such  a  request 
from  either  party  is  usually  allowed."  State  v.  Fitzsimmons,  30  Mo. 
236  (1860). 

"  Upon  the  motion  or  suggestion  of  either  party,  such  a  direction 
as  that  in  question  is  usually  given,"  Holder  v.  U.  S.,  150  U.  S.  91 
(1893). 

*'The  order  for  such  an  examination  may  be  made  by  the  court  of 
its  own  motion,  if  deemed  essential  to  the  discovery  of  the  truth, 
and  should  rarely,  if  ever,  be  withheld  when  moved  for  by.  either 
party."    Wilson  v.  State,  62  Ala.  299  (1875). 
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"  The  separation  of  witnesses  is  not  a  matter  of  right  but  of  favor 
—  a  favor,  it  is  true,  rarely  refused.'*  Porter  v.  State,  2  Ind.  435 
(1850). 

•*  The  order  to  separate  witnesses  should  be  rarely  withheld,  but 
the  accused  is  not  entitled  to  it  as  a  matter  of  right."  State  r. 
Hagan,  45  La.  Ann.  839  (1893). 

In  certain  states  the  practice  allows  no  discretion  to  a  trial  court 
to  refuse  a  separation  of  the  witnesses,  if  seasonably  requested. 
Thus  in  Tennessee,  the  exclusion  of  witnesses  from  the  court  room 
while  their  associates  are  testifying  is  spoken  of  as  a  "  right,"  and 
only  the  details  are  left  to  the  discretion  of  the  trial  court.  "  The 
practice  of  examining  the  witnesses  separate  and  apart  from  each 
other,  at  the  request  of  either  party,  is  invaluable  in  many  cases  for 
the  ascertainment  of  truth,  and  the  detection  of  falsehood.  Such 
has  been  the  experience  of  wise  men  in  all  ages,  from  the  days  of 
Daniel,  that  divinely -inspired  Judge,  down  to  the  present  time.  By 
our  practice,  it  is  the  right  of  parties  to  demand  of  the  court  an 
order  that  the  witnesses  shall  not  hear  each  other  examined,  or  shall 
be  kept  together,  which  is  called  *a  rule,'  or  '  putting  the  witnesses 
under  a  rule.'  But  whether  they  shall  be  locked  up  and  not  per- 
mitted to  disperse  under  any  circumstances,  or  be  ordered  to  keep 
out  of  the  court  house,  we  think  depends  entirely  upon  the  sound 
discretion  of  the  judge,  governed  and  regulated  by  the  circumstances 
of  each  particular  case.  It  would  be  a  very  oppressive  exercise  of 
this  discretion  to  keep  them  confined  and  not  permit  them  to  eat  or 
disperse  for  any  purpose,  during  a  long  trial,  without  some  very 
strong  cause  appearing  in  some  tangible  form.  On  the  other  hand, 
this  discretion  should  not  give  too  loose  a  rein  to  the  witnesses, 
against  the  consent  of  the  parties,  so  as  to  defeat  the  great  object  of 
the  rule.  But  all  this  we  think,  from  the  necessity  of  the  case, 
must  be  left  to  the  discretion  of  the  circuit  judge,  and  it  would  be 
very  dangerous  for  this  court  to  undertake  to  regulate  him  in  such 
matters  of  practice,  unless  some  plain  rule  was  prescribed  in  the 
authorities,  or  laid  down  by  the  legislature  on  the  subject."  Nelson 
V.  State,  2  Swan  (Tenn.),  237,  257  (1852). 

So  in  West  Virginia.  "  I  think  it  pretty  well  settled  at  this  day 
in  this  country,  that  in  all  cases,  whether  civil  or  criminal,  it  is  the 
duty  of  the  courts  to  separate  the  witnesses  if  asked  by  either  party." 
Gregg  V.  State,  3  W.  Va.  705  (1869). 

In  North  Carolina,  a  majority  of  the  court  in  an  early  case 
apparently  speak  of  the  granting  of  a  motion  for  exclusion  as  being 
a  matter  of  right.  State  v.  Sparrow,  3  Murph.  487  (1819).  «  What- 
ever may  be  the  origin  of  the  practice  of  sending  out  the  witnesses 
for  the  prosecution,  I  am  of  opinion  that  usage  has,  here  at  least, 
matured  it  into  a  right,  which  ought  to  be  preserved  with  equal  care 
for  the  State  and  the  accused.     The  object  of  it  is  the  ascertainment 
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of  truth,  and  the  detection  of  a  previous  concert  among  witnesses, 
to  impute  guilt  to  an  innocent  man,  or  to  screen  a  guilty  one 
from  the  penalty  of  the  law.  The  interests  of  public  justice  will 
be  best  consulted  by  allowing  no  advantage  to  the  State  which  is  not 
enjoyed  by  the  accused,  whom  the  law  regards  as  innocent  until  he 
be  convicted.  I  can  perceive  no  safe  medium  between  receiving  it 
as  a  right,  or  abolishing  it  altogether.  If  it  be  understood  that  it 
is  accorded  to  the  prisoner  as  a  matter  of  indulgence,  and,  there- 
fore, that  a  mutual  observance  of  it  shall,  in  the  event  of  bis  con- 
viction, be  dispensed  with,  a  temptation  to  abuse  will  be  offered 
to  witnesses  and  prosecutors,  the  effect  of  which  cannot  always 
be  counteracted  by  the  utmost  vigilance  of  the  law  officers  of  the 
State."  State  v.  Sparrow,  3  Murphy,  487  (1819).  To  the  same 
effect:  Rainwater  v.  Elmore,  1  Heisk.  363  (1870);  Smith  i;.  State, 
4  Lea,  428  (1880) ;  Johnson  v.  State,  14  Ga.  55  (1853) ;  State  t\ 
Zellers,  7  N.  J,  Law,  220  (1824). 

It  is  not  disobedience  of  an  order  of  separation  for  a  witness  to 
listen  to  the  reading  of  the  pleadings.  Of  such  a  witness,  the 
supreme  court  of  Alabama  say :  "  He  was  not,  however,  within  the 
rule.  He  had  not  heard  any  of  the  evidence  introduced  on  the  trial, 
and  the  rule  does  not  contemplate  the  exclusion  of  a  witness  because 
he  may  have  heard  the  reading  of  the  indictment  or  other  pleading 
in  the  cause."  Wilson  v.  State,  52  Ala.  299  (1875) ;  Roberts  v. 
Com.  94  Ky.  499  (1893). 

"  The  rule  does  not  apply  to  attorneys  or  officers  of  the  courts." 
Gregg  r.  State,  3  W.  Va.  705  (1869). 

So  of  court  officers.  Kelly  v.  People,  17  Colo.  130  (1891).  And 
of  an  attorney  not  engaged  in  the  case.  State  v.  Ward,  61  Vt.  153 
(1888).     See  also,  Webb  v.  State,  100  Ala.  47  (1893). 

"The  rule  is  provided  merely  to  prevent  the  testimony  of  one 
witness  from  influencing  the  testimony  of  another."  Cook  v.  State, 
30  Tex.  App.  607  (1892). 

Not  only  the  granting  of  the  order  of  separation  but  its  details  are 
discretionary  with  the  court  and  this  discretion  will  be  so  exercised 
as  to  effectuate  the  object  of  the  rule.  For  instance,  a  limitation 
may  be  placed  upon  the  right  of  attorneys  in  the  case  to  confer 
with  witnesses  under  the  rule.  "  From  the  above  authorities  it  will 
be  perceived  that  the  order  of  placing  witnesses  under  the  rule  and 
the  terms  of  the  order  are  confided,  in  a  great  measure,  to  the  sound 
discretion  of  the  judge.  But,  whilst  this  is  so,  we  apprehend  that 
discretion  in  no  case  should  be  exercised  in  such  a  manner  as  would 
likely  defeat  the  very  object  and  purposes  for  which  it  is  invoked  ; 
and  a  rale  or  '  a  uniform  practice '  which  is  likely  to  produce  such 
results,  it  seems  to  us,  would  be  '  more  honored  in  the  breach  than 
the  observance.'  There  are  rare  exceptional  cases  where  it  might  be 
proper  to  permit  attorneys  to  converse  with  their  own  witnesses  who 
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are  under  the  rale,  but  this  privilege,  it  seems  to  us,  should  be 
limited  upon  condition  that  the  conversation  be  had  and  held  in  the 
presence  and  hearing  of  some  officer  of  the  court ;  in  this  way,  we 
apprehend,  the  security  of  the  rule  may  be  protected  and  do  injus- 
tice done."     Brown  v.  State,  3  Tex.  App.  294,  312  (1877). 

And  the  court  may  permit  a  witness  to  testify  who  was  not  named 
as  a  witness  at  the  time  of  an  excluding  order  and  who  has  heard  the 
evidence  of  preceding  witnesses.  State  v.  Sparrow,  3  Mnrph.  487 
(1819).  And,  in  general,  the  court  may  permit  a  particular  witness 
to  testify  as  an  exception  to  the  order  of  separation.  Cook  v.  State, 
30  Tex.  App.  607  (1892);  Hinkle  v.  State,  94  Ga.  595  (1894); 
State  r.  Whitworth,  29  S.  W.  (Mo.)  595  (1895).  So  the  court  can 
permit  a  party  to  remain  in  court  while  other  witnesses  are  "  put 
under  the  rule."  "  The  fourth  error  assigned  is  that  the  court  below 
erred  in  permitting  the  prosecuting  witness  Walker,  to  remain  in 
the  court-room,  having  excluded  the  other  witnesses.  The  matter 
of  the  exclusion  of  any  and  all  witnesses  from  the  court-room  during 
the  progress  of  the  trial  is  wholly  in  the  discretion  of  the  court,  and 
will  not  be  reviewed,  except  for  gross  abuse.  No  such  abuse  has 
been  shown  here."    Haines  v.  Territory,  3  Wy.  168  (1887). 

"  It  was  also  held,  when  the  case  was  here  before,  that  after 
ordering  the  sequestration  of  the  witnesses,  the  court  should  not,  in 
permitting  one  of  them,  who  was  a  brother  of  the  accused,  to  remain 
in  the  court-room  to  assist  in  the  defence,  have  granted  this  permis- 
sion on  condition  that  he  would  not  be  introduced  as  a  witness.  At 
the  last  trial  the  witnesses  were  again  sequestered,  and  the  court 
applied  the  order  of  sequestration  to  this  brother  of  the  accused,  as 
well  as  to  the  other  witnesses  in  the  case,  and  required  him  to  retire 
from  the  court-room,  during  the  trial.  We  thought,  when  the  case 
was  here  before,  and  we  still  think,  that  the  court  might,  with  pro- 
priety, have  allowed  the  brother  to  remain  and  assist  in  the  defence ; 
but  we  shall  not  undertake  to  control  the  discretion  of  the  trial 
judge  in  a  matter  of  this  kind,  no  reason  appearing  in  the  record 
which  would  justify  this  court  in  so  doing."  May  v.  State,  94  Ga. 
76  (1894). 

But  the  court's  power  is  limited.  Where  the  defendant's  counsel 
moved  "not  only  to  exclude  the  plaintiff's  witnesses,  while  his 
other  witnesses  were  testifying,  but  also  during  the  opening  of  the 
case  upon  the  part  of  the  plaintiff,  and  the  reading  of  the  declara- 
tion," the  trial  court  ruled  that  it  had  no  power  to  grant  such  a 
motion.     Held,  no  error.     Benaway  v,  Conyne,  3  Chand.  214  (1851). 

Consequences  op  Disobedience. — Precisely  what  follows  when 
witnesses  disobey  the  court's  order  requiring  them  to  be  absent 
from  the  court-room  while  their  fellows  are  testifying  is  not  entirely 
settled.  It  is  not  questioned  that  the  order  separating  the  witnesses 
is  one  which  the  court  is  legally  entitled  to  make.   And  that  lef  asal 
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to  comply  with  it  is  a  contempt  of-  court  which  may  be  punished  as 
such.  The  mooted  point  is  as  to  whether  the  offending  witness 
should  be  refused  the  right  to  testify.  '^  If  the  witness  disregarded 
the  order  of  the  court  in  the  premises^  he  was  guilty  of  a  contempt 
for  which  he  might  be  punished,  but  the  act  would  not  render  him 
incompetent  to  testify."  Grimes  v.  Martin,  10  la.  347  (1860) ;  People 
V.  Boscovitch,  20  Cal.  436  (1862) ;  State  v.  Salge,  2  Nev.  321  (1866) ; 
Holder  v.  U.  S.  150  U.  S.  91  (1893) ;  Com.  v.  Brown,  90  Va.  671 
(1894) ;  Bulliner  v.  People,  95  111.  394  (1880) ;  Hubbard  v.  Hubbard, 
7  Ore.  42  (1879). 

*'  The  witness  may  be  punished,  as  for  a  contempt,  by  fine  and 
imprisonment  for  violating  the  order  of  the  court.  So  also  may 
any  party  or  person  who  procures  or  abets  such  violation.  And  if 
the  party  who  wishes  to  examine  the  witness  abets  the  violation  of 
the  order  of  the  court,  he  may  be  punished  by  excluding  the  evi- 
dence  of  the  witness;  or  at  least  this  seems  to  be  the  weight  of 
authority  up  to  the  present  time.  But  all  this  is  punishment  for  a 
supposed  contempt  of  the  court ;  and  the  guilt  of  the  party  pun- 
ished must  either  come  under  the  personal  and  judicial  cognizance 
of  the  court,  or  it  must  be  proved  to  the  satisfaction  of  the  court  by 
evidence."    Davenport  v.  Ogg,  15  Eans.  363  (1875). 

The  course  of  the  offending  witnesses  is  also  obviously  matter  of 
eomment  to  the  jury  as  to  the  credibility  of  the  witness.  State  v. 
Sparrow,  3  Murph.  487  (1819)  ;  State  v.  Brookshire,  2  Ala.  303 
(1841) ;  Grimes  v.  Martin,  10  la.  347  (1860) ;  Davenport  v.  Ogg, 
15  Kans.  363  (1875) ;  Keith  v.  Wilson,  6  Mo.  435  (1840) ;  State  v. 
Salge,  2  Neb.  321  (1866) ;  Laughlin  v.  State,  18  Ohio,  99  (1849) ; 
Taylor  v.  State,  130  Ind.  66  (1891) ;  Holder  v.  U.  S.  150  U.  S.  91 
(1893)  ;  State  v.  Lee  Doon,  7  Wash.  308  (1893) ;  Com.  v.  Brown,  90 
Va.  671  (1894). 

Where  it  is  proposed  that  the  punishment  take  the  form  of  a 
refusal  to  allow  the  offending  witness  or  witnesses  to  testify  in  the 
cause,  the  obvious  consideration  is  not  lost  sight  of  that  such  a  pun- 
ishment usually  falls,  not  upon  the  offender  himself  but  upon  the 
person  to  whom  his  evidence  is  of  importance,  and  who  may  be 
entirely  innocent  in  the  matter.  State  v.  Sparrow,  3  Murph.  487 
(1819).  "  The  disposition  to  be  made  of  a  witness  and  his  testi- 
mony, when  he  disobeys  the  order  excluding  him  from  the  court-room 
during  the  examination,  is  obliged  to  rest  greatly  in  the  discretion 
of  the  court.  Whether  his  testimony  should  be  excluded  or  not, 
must  depend  on  circumstances.  In  some  cases,  to  do  so  would  be 
the  just  deserts  of  the  party  calling  him.  In  others,  it  would  be  a 
great  hardship.  The  better  course  would  be  to  punish  him  for  con- 
tempt, and  admit  his  evidence."    Bell  v.  State,  44  Ala.  393  (1870). 

''Where  the  order  of  the  Court  has  been  made  for  the  witnesses 
to  retire,  and  be  examined  out  of  the  hearing  of  each  other,  if  a 
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witness  remains  in  violation  of  the  order,  it  furnishes  strong  ground 
of  suspicion,  that  the  witness  is  not  fairly  disposed  in  the  cause, 
and  that  he  wishes  to  avail  himself  of  the  testimony  of  the  other 
witnesses,  in  order  to  make  his  statements  as  potent  as  possible,  by 
making  them  correspond  with  theirs. 

Where,  too,  a  party  in  interest  in  the  cause,  after  the  order  has 
been  made,  should  procure  his  witnesses  to  be  present  in  violation 
of  such  order,  it  is  equally  suspicious  that  he  intends  a  similar 
degree  of  wrong  and  unfairness.  On  the  other  hand,  when  we  con- 
sider the  little  control  that  a  party  can  have  over  his  witnesses ;  the 
little  attention  he  is  likely  to  be  able  to  give  to  their  movements ; 
the  crowds  and  the  confusion  that  generally  exist  during  exciting 
trials,  rendering  it  impossible,  to  note  who  are  present ;  the  questions 
that  may  arise  on  the  trial,  that  could  not  be  anticipated,  and  which 
may  require  bystanders  to  be  called  in  as  witnesses,  who  have  been 
present  and  heard  the  other  witnesses  testify,  —  these  and  other 
considerations  which  might  be  presented,  render  it  difficult,  and  we 
think  impossible,  to  establish  any  general  rule  of  exclusion  that 
would  not  in  many  cases  deprive  parties  of  important  and  necessary 
testimony,  for  the  fair  presentation  of  their  cause.  Nor  do  we  find 
that  any  such  rule  has  been  established  in  the  United  States." 
Laughlin  v.  State,  18  Oh.  99  (1849). 

So  in  Indiana.  "  The  question  here  presented  received  a  careful 
consideration  in  the  cases  of  Davis  v.  Byrd,  94  Ind.  525 ;  Burk  v. 
Andis,  98  Ind.  59;  and  State,  ex  rel.,  v.  Thomas,  111  Ind.  515. 

The  rule  to  be  deduced  from  these  cases  is  that,  where  a  party  is 
without  fault  and  a  witness  disobeys  an  order  directing  a  separation 
of  the  witnesses,  the  party  shall  not  be  denied  the  right  of  having 
the  witness  testify,  but  the  conduct  of  the  witness  may  go  to  the 
jury  upon  the  question  of  his  credibility.  We  are  not  called  upon 
in  this  case  to  inquire  what  the  rule  would  be  in  a  case  where  the 
party  had  connived  at  the  presence  of  a  witness  in  violation  of  the 
order  of  the  court,  or  where  he  had  knowingly  permitted  him  to 
remain,  as,  in  this  case,  it  does  not  appear  that  the  appellant  had 
any  knowledge  of  the  witness'  presence  in  the  court-room."  Taylor 
V.  State,  130  Ind.  66  (1891). 

And  it  has  been  further  considered  that  it  is  hardly  advantageous 
to  permit  a  witness,  who  perhaps  testifies  unwillingly  for  the  side 
that  called  him,  to  avoid  an  unpleasant  legal  obligation  by  the 
simple  expedient  of  disobeying  the  order  of  the  court.  "A  hostile 
witness  should  not  have  the  power,  by  violating  an  order  of  the 
court,  to  deprive  an  innocent  party  of  his  testimony.  Nor  should 
the  ignorance,  mistake,  misapprehension,  or  inadvertence  on  the 
part  of  the  witness,  have  the  effect  to  deprive  an  innocent  party  of 
his  testimony.  The  testimony  of  the  witness  should  be  received, 
and  should  go  to  the  jury ;  but  the  conduct  of  the  witness  may  also 


I 


CHAP,  in.]  AMERICAN  NOTES.  978^* 

be  shown  to  the  jury,  for  the  purpose  of  affecting  his  credibility." 
Davenport  v.  Ogg,  15  Kans.  363  (1875). 

In  exercising  its  discretion,  an  important  consideration  with  the 
court  has  been  as  to  what  may  be  assumed  to  have  been  tlie  effect 
upon  the  evidence  in  the  case  itself  of  the  refusal  to  obey  the 
decree. 

Where  this  disobedience  to  the  court's  order  is  committed  by  wit- 
nesses who  testify  to  a  fact  which  is  of  but  slight  probative  force  or 
strongly  proved  in  other  ways,  much  less  reason  exists  for  refusing  to 
liear  the  offending  witnesses.  So  the  supreme  court  of  Missouri,  in 
decliuing  to  exclude  from  the  witness  stand  certain  of  the  plaintiff's 
witnesses  who  had  disobeyed  the  order  of  the  court,  say:  "It  is 
apparent  that  the  witnesses  were  not  in  such  a  situation  from  hear- 
ing the  testimony  that  the  exercise  of  a  sound  discretion  required 
their  exclusion.  The  matter  about  which  they  testified  in  common 
was  the  spuriousness  of  the  notes,  a  point  on  which  the  cause  did 
not  turn,  and  a  matter  capable  of  being  placed  beyond  all  doubt  or 
cavil  by  testimony,  had  it  been  deemed  important."  State  v.  Fitz- 
simmons,  30  Mo.  236  (1860). 

So  where  the  testimony  of  the  offending  witness  is  on  a  subject- 
matter  different  from  that  covered  by  the  witnesses  whose  evidence 
he  had  heard,  the  reason  for  excluding  the  witness  does  not  apply. 
"The  rule  is  provided  merely  to  prevent  the  testimony  of  one 
witness  from  influencing  the  testimony  of  another.  Willson's 
Crim.  Stats.,  sec.  2318.  In  this  instance  we  do  not  believe  the  trial 
judge  has  abused  his  discretion,  nor  that  the  defendant's  rights 
have  been  in  any  manner  prejudiced  by  the  admission  of  the  testi- 
mony of  McCaskill.  As  stated  above  by  the  learned  trial  judge,  the 
witness  McCaskill's  testimony  was  with  regard  to  matter  not 
testified  to  by  any  other  witness  in  the  case,  and  it  is  not  shown 
that  his  testimony  was  or  could  in  any  manner  have  been  influenced 
by  the  other  witnesses  whose  testimony  he  had  heard  before  giving 
his  own."     Cook  v.  State,  30  Tex.  App.  607,  612  (1892). 

These  considerations  and  others  have  influenced  the  promulgation 
of  a  rule  that,  as  in  other  cases  of  contempt,  it  is  entirely  dis- 
cretionary with  the  court  whether  the  offending  witness  shall  be 
allowed  to  testify.  "If  an  order  is  made  that  the  witnesses  be 
separated  and  it  is  disobeyed,  it  is  a  matter  of  discretion  with  the 
court  whether  the  disobedient  witness  shall  be  examined  or  not." 
State  V.  Fitzsimmons,  30  Mo.  236  (1860)  ;  Porter  v.  State,  2  Ind.  435 
(1850) ;  Jackson  v.  State,  14  Ind.  327  (1860)  ;  Grant  v.  State,  89  Ga, 
393  (1892) ;  State  v,  Hagan,  45  La.  Ann.  839  (1893) ;  Bulliner  v. 
People,  95  111.  394  (1880) ;  King  v.  State  (Tex.),  29  S.  W.  1086  (1895). 
The  same  rule  applies  where  the  secluded  witness,  before  testify- 
ing, has  "mingled  with  persons  who  had  heard  the  testimony  of 
certain  of  the  witnesses."    Porter  v.  State,  2  Ind.  435  (1850). 
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Or  has  remained  in  the  court  room  after  giving  his  direct  examina- 
tion.    Sartorius  v.  State,  24  Miss.  602  (1862). 

And  so  if  a  witness  in  a  criminal  case,  where  the  parties  were 
ordered  to  have  their  witnesses  placed  under  the  rule,  is  not  called 
and  is  not  put  under  the  rule,  it  has  been  held  that  such  witness 
might  be  i-efused  "  in  the  absence  of  any  offer  to  show  either  —  First, 
any  reason  or  excuse  for  not  having  complied  with  the  order  of  the 
court  placing  the  witness  under  the  rule ;  or,  second,  the  materiality 
of  the  testimony.''  Trujillo  v.  Terr.  (New  Mex.)  30  Pac.  870 
(1892). 

"  The  propriety  of  excluding  the  witness  who  had  disobeyed  the 
order  of  the  court,  is  the  only  question  remaining  to  be  disposed  of. 
This  rule,  it  appears  from  all  the  authorities,  is  not  an  inflexible  rule, 
but  the  exclusion  of  a  witness  under  it  must  depend  somewhat  on 
the  discretion  of  the  court.  The  circumstances  which  must  control 
this  discretion  are  well  settled.  If  it  appears  that  the  witness  has 
disobeyed,  by  the  consent  or  procurement  of  the  party,  the  court  may 
very  properly  exclude  him.  Dyer  r.  Morris,  4  Mo.  214  (1835).  In 
some  cases,  where  the  witness  has  been  contumacious  and  purposely 
transgressed  the  order,  this  circumstance  has  been  held  sufficient  to 
justify  the  court  in  excluding  him.  But  I  have  seen  no  case  in 
which  it  appeared  that  the  disobedience  of  the  witness  was  owing  to 
his  misapprehension  of  the  object  or  nature  of  the  order,  and  where 
neither  the  party  or  his  counsel  were  privy  to  such  disobedience,  in 
which  the  court  has  been  held  warranted  in  excluding  the  witness. 
Indeed,  if  such  an  inflexible  rule  did  exist  in  any  of  the  courts  of 
this  country,  it  might  well  be  questioned  whether  it  would  not  be 
sounder  policy  to  sacrifice  the  practice  altogether,  rather  than  en- 
danger more  vital  principles  than  can  be  involved  in  the  blind 
adhesion  to  a  rule  of  court,  however  reasonable  and  right  in  ordinary 
cases."  Keith  v.  Wilson,  6  Mo.  435,  441  (1840)  ;  State  v.  Gesell, 
124  Mo.  631  (1894). 

As  witnesses  to  the  character  of  a  witness  usually  are  called  for  a 
special  purpose  and  are  not  within  the  mischief  sought  to  be  reme- 
died by  the  separation  of  witnesses,  such  witnesses  are  frequently 
made  an  exception  to  the  operation  of  such  an  order. 

But  it  is  within  the  discretion  of  the  court  to  apply  the  rule  to  a 
witness  to  character.  Trujillo  v.  Terr.  (New  Mex.)  30  Pac.  870 
(1892). 

The  same  reason  apparently  applies  also  in  the  case  of  experts. 

Many  courts  have  gone  so  far  as  to  deny  the  right  of  a  trial  court, 
especially  in  criminal  cases,  to  exclude  evidence  offered  by  a  party 
who  has  not  contributed  to  the  disobedience  of  the  witness. 

The  highest  court  of  Nevada  adopts  this  view. 

'<  During  the  trial  some  of  the  defendant's  witnesses  came  in  and 
heard  a  part  of  the  testimony  for  defense,  and  for  this  reason  were 
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afterwards  excluded  from  testifying.  The  record  does  not  show 
how  much  of  the  evidence  they  heard,  whether  their  presence  was 
accidental,  and  a  mere  oversight  in  the  witnesses,  or  whether  it  was 
a  deliberate  disobedience  of  the  order  of  the  Court.  Nor  does  the 
record  show  that  the  defendant  himself  was  at  all  blamable  for  their 
presence.  Being  a  prisoner  at  the  bar,  on  trial,  it  is  hardly  presum- 
able the  defendant  could  have  controlled  the  witnesses.  No  mis- 
conduct on  their  part  (in  which  the  defendant  did  not  participate) 
could  deprive  the  prisoner  of  his  right  to  have  the  testimony.  If 
the  witnesses  wilfully  disobeyed  the  orders  of  the  Court,  they  laid 
themselves  liable  to  punishment  for  contempt,  and  threw  suspicion 
on  their  testimony,  but  did  not  affect  the  defendant's  right  to  have 
the  benefit  of  their  testimony  as  far  as  it  was  worth  anything." 
State  tf.  Salge,  2  Nev.  321  (18G6). 

So  in  Washington. 

^'  The  third  assignment,  namely,  that  the  court  erred  in  not  allow- 
ing appellant's  witness  to  testify  is,  in  our  judgment,  more  serious, 
and  involves  a  substantial  right  of  the  defendant,  a  right  which  goes 
to  the  life  of  the  defence,  namely,  a  right  to  have  witnesses 
examined  in  his  behalf.  It  appears  from  the  record  that  the  court 
had  made  an  order  for  the  exclusion  of  the  witnesses  during  the 
progress  of  the  trial.  Lee  Chu  had  been  subpoenaed  on  the  part  of 
the  defendant,  and  appeared  in  the  court  room  at  the  opening  of 
court  on  the  third  day  of  the  trial.  He  had  no  knowledge  of  the 
order  of  the  court  made  for  the  exclusion  of  witnesses  during  the 
progress  of  the  trial,  and  remained  in  the  court  room  during  part  of 
the  examination  of  the  defendant,  and,  when  called  as  a  witness, 
responded  from  his  seat.  The  state  objected  to  his  being  allowed 
to  testify  for  the  reason  that  he  had  disobeyed  the  order  of  the 
court,  which  objection  was  sustained. 

'^  On  this  question  also  there  is  some  conflict  of  opinion,  some  of 
the  old  authorities  holding  that  under  such  circumstances  the  wit- 
ness should  be  excluded  ;  but  this  rigid  rule  is  not  now  sustained  by 
any  of  the  modern  appellate  courts,  excepting  in  special  cases  under 
the  revenue  laws,  where  collusion  is  the  main  obstacle  with  which 
the  government  has  to  contend.  The  courts  are,  however,  divided 
on  the  question  as  to  whether  it  is  a  matter  that  can  be  left  to  the 
discretion  of  the  trial  court,  or  whether  the  exclusion  of  the  wit- 
ness under  any  circumstance  is  reversible  error ;  but  an  investigation 
of  the  authorities  convinces  ns  that  the  great  weight  of  modern 
authority  is  to  the  effect  that  the  judge  has  no  right  to  deprive  a 
defendant  of  the  right  to  have  his  witnesses  examined  on  his  behalf 
on  account  of  the  mistake  of  the  witnesses.  This  rule,  we  believe, 
is  founded  on  sensible  and  equitable  principles,  and  does  not  leave 
the  rights  of  a  defendant  dependent  upon  either  the  caution  or  care- 
lessness of  the  witnesses,  or  subject  them  to  the  collusion  of  an 
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unfriendly  witness  with  his  enemies.  The  punishment  of  a  witness 
for  violation  of  the  court's  order  will  practically  secure  the  enforce- 
ment of  the  order  without  depriving  the  defendant,  who  is  in  no 
way  in  fault,  of  the  means  to  obtain  his  rights."  State  v,  Lee  Doon, 
7  Wash.  308  (1893). 

And  Virginia.     Cora,  v.  Brown,  90  Va.  671  (1894). 

And  Oregon.  '<  It  is  also  claimed  that  the  county  court  committed 
error  in  refusing  to  allow  John  Hamilton,  a  witness  for  appellants, 
to  testify,  on  the  ground  that  he  was  present  in  the  court-room,  in 
violation  of  the  ord^r  of  the  court  excluding  the  witnesses  from  the 
court-room  during  the  trial.  This  was  error  in  the  court  unless 
appellants  were  in  complicity  with  the  witness.  The  witness  might 
have  been  punished  for  contempt  in  disobeying  the  order  of  the 
court,  but  an  innocent  party  should  not  be  deprived  of  the  evidence 
on  that  account."     Hubbard  v.  Hubbard,  7  Ore.  42  (1879). 

In  California,  also,  the  violation  of  the  order  of  separation  is  no 
ground  for  excluding  the  evidence. 

"The  Attorney  General  very  properly  confesses  error  in  the 
present  case.  If  the  witnesses  offered  disregarded  the  rule  of  the 
Court  excluding  their  presence,  until  called,  during  the  progress  of 
the  trial,  the  court  might  have  punished  them  as  for  a  contempt. 
The  fact  constituted  no  ground  for  the  exclusion  of  their  testimony. 
The  defendant  could  not  enforce  the  rule,  and  to  deprive  him  of  the 
benefit  of  their  testimony  for  its  disobedience,  without  fault  on  his 
part,  was  manifestly  unjust  and  illegal."  People  v.  Boscovitch, 
20  Cal.  436  (1862). 

So  in  New  Mexico.  "  The  better  rule  seems  to  be  that  while  the 
trial  judge  has  the  discretion  to  refuse  to  allow  such  witness  to  be 
examined,  and  that  on  satisfactory  proof  that  such  witness  had  been 
purposely  retained  in  the  court  room  in  violation  of  the  rule  he 
should  refuse  such  permission,  yet,  if  it  should  appear  that  the 
witness  had  violated  the  rule  without  the  knowledge  or  procurement 
of  the  accused,  it  would  be  the  duty  of  the  court  to  allow  him  to 
be  examined  *  subject  to  observation  as  to  his  conduct  in  disobeying 
the  order.'  "     Tnijillo  v.  Territory  (N.  M.),  30  Pac.  870  (1892). 

So  in  a  criminal  case  in  Maryland  where  the  trial  court  refused  to 
hear  a  witness  for  the  defendant  who  had  violated  an  order  of 
separation,  the  court  of  appeals  reversed  the  ruling.  "  Since  such 
great  care  has  been  taken  to  secure  the  right  of  an  accused  person  to 
prove  the  truth  relatinor  to  the  accusation  against  him,  it  would  be 
very  strange,  if  he  should  forfeit  this  most  precious  privilege  by  the 
misbehaviour  of  a  witness.  Authorities  were  cited  at  the  bar  for  the 
purpose  of  showing  that  in  some  jurisdictions  it  was  within  the 
discretion  of  the  Jud^e  to  refuse  to  permit  a  witness  to  testify  under 
the  circumstances  stated  in  the  second  exception.  If  the  evidence 
of  such  witness  would  show  the  innocence  of  a  prisoner  on  trial  for 
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his  life,  then  the  discretion  of  the  Judge  to  admit  or  reject  the 
testimony  amounts  to  a  discretion  to  take  the  prisoner's  life,  or  to 
spare  it.  The  wise,  just  and  merciful  provisions  of  our  crimiual 
law  do  not  place  human  life  on  such  an  uncertain  tenure.  A  man's 
life  and  liberty  are  protected  by  fixed  rules  prescribed  by  the  law 
of  the  land,  and  are  not  enjoyed  at  the  discretionary  forbearance 
of  any  tribunal.  All  suggestions  of  this  kind  are  alien  to  the  spirit 
and  genius  of  our  jurisprudence."  Parker  v.  State,  67  Md.  329 
(1887). 

A  conservative  view,  intermediate  between  the  extremes,  is 
announced  in  State  v.  Hagan,  46  La.  Ann.  839  (1893).  "  The  right 
of  excluding  witnesses  for  disobedience  to  the  order,  though  well 
established,  is  seldom  exercised  in  America,  but  the  witness  is 
punishable  for  contempt."  State  v,  Hagan,  45  La.  Ann.  839  (1893). 
"  If  a  witness  disobeys  the  order  of  withdrawal,  while  he  may  be 
proceeded  against  for  contempt  and  his  testimony  is  open  to 
comment  to  the  jury  by  reason  of  his  conduct,  he  is  not  thereby 
disqualified,  and  the  weight  of  authority  is  that  he  cannot  be 
excluded  on  that  ground  merely,  although  the  right  to  exclude 
under  particular  circumstances  may  be  supported  as  within  the 
sound  discretion  of  the  trial  court."  Holder  v,  U.  S.  150  U.  S.  91 
(1893). 

The  party  who  desires  to  exclude  the  evidence  of  such  a  disobe- 
dient witness  must,  in  general,  establish  to  the  court  the  con- 
nection of  the  party  offering  him  with  the  disobedience  itself. 
Presumably  the  party  is  innocent.  "No  innocent  person  can  be 
punished  in  any  manner ;  and  no  person  is  to  be  presumed  without 
proof  to  be  guilty ;  but  on  the  contrary,  every  person,  in  the  absence 
of  anything  showing  the  contrary,  is  presumed  to  be  innocent." 
Davenport  v.  Ogg,  15  Kans.  3G3  (1875). 

Is  THIS  Discretion  Beviewable  ?  —  Apparently  this  discretion 
as  to  the  separation  of  witnesses,  being  on  a  matter  relating  as  it 
were  to  the  police  power  of  the  court,  will  not  be  reviewed  in  an 
appellate  court. 

Thus  the  supreme  court  of  Illinois  say:  —  "It  was  matter  of 
discretion  with  the  Circuit  Court,  whether  the  complainant's  wit- 
nesses should  be  separated  during  their  examination,  and  we  will 
not  inquire  whether  that  discretion  was  judiciously  exercised  or 
not."     Erissman  v.  Erissman,  26  111.  136  (1860). 

In  several  states  it  is  said  that  the  exercise  of  the  court's  dis- 
cretion in  admitting  or  excluding  the  evidence  of  an  offending  wit- 
ness is  not  subject  to  review.  "  If  the  rule  is  made,  and  a  witness 
remains  in  court  in  violation  of  it,  intentionally  or  by  mistake,  it  is 
discretionary  with  the  court  to  permit  or  refuse  his  examination, 
and  the  exercise  of  the  discretion  is  not  revisable,  1  Green.  Ev. 
$  432 ;  State  v.  Brookshire,  2  Ala.  303.    If  the  witness  Calhoun  had 
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been  within  the  rule,  we  could  not  revise  the  action  of  the  court  in 
permitting  his  examination.'^     Wilson  v.  State,  52  Ala.  299  (1875). 

''It  was  matter  in  the  discretion  of  the  Court.  It  was  for  the 
Court  to  hear,  or  refuse  to  hear,  the  witness,  as  seiemed  best  justified 
by  all  the  circumstances,  and  no  error  could  be  assigned  on  its  ruling 
upon  the  point"     Jackson  v.  State,  14  Ind.  327  (1860). 

In  Kansas,  on  the  contrary,  where  a  witness  was,  in  the  opinion 
of  the  appellate  court,  improperly  rejected,  the  action  of  the  trial 
court  was  reversed  as  error.  "  There  is  no  pretense  that  the  wit- 
ness was  not  a  competent  witness  in  every  respect,  except  that  she 
had  violated  said  order.  And  there  is  no  pretense  that  her  testi- 
mony would  not  have  been  releyant  and  competent,  if  it  had  been 
admitted.  Her  testimony  was  excluded  simply  and  solely  because 
she  violated  said  order  of  the  court.  This  was  probably  no  punish- 
ment to  the  witness,  but  was  rather  a  severe  punishment  to  the 
plaintiff,  who,  as  we  must  presume  from  the  circumstances  of  the 
case,  was  an  innocent  party."  Davenport  v.  Ogg,  15  Kans.  363 
(1875). 

So  in  an  early  Missouri  case,  the  action  of  the  trial  court  in  ex- 
cluding a  witness  was  reversed.    Keith  v.  Wilson,  6  Mo.  435  (1840). 

The  rule  is  the  same  in  California.  People  v.  Boscovitch,  20  CaJ. 
436  (1862). 

In  Texas,  it  is  said  that  "  The  trial  judge  is  invested  with  a  wide 
discretion  with  regard  to  this  feature  of  the  trial,  and  such  discretion 
will  not  be  revised  on  appeal  unless  it  has  been  abused."  Cook  v. 
State,  30  Tex.  App.  607  (1892) ;  Murphey  v.  State,  43  Neb.  34 
(1894)  ;  Webb  v.  State,  100  Ala.  47  (1893). 

In  Wyoming  the  discretion  of  the  trial  court "  will  not  be  reviewed 
except  for  gross  abuse."     Haines  v.  Territory,  3  Wyo.  168  (1887). 

In  states  where  the  party  has  a  legal  right  to  demand  the  sepa- 
ration of  the  witnesses,  it  follows  as  a  necessary  corollary  that  a 
refusal  or  what  is  tantamount  to  a  refusal  to  comply  with  the 
request  is  error  for  which  a  new  trial  may  be  granted.  "  If  the 
circuit  judge  were  to  deny  the  rule  altogether,  or  so  practice  upon 
it  as  to  make  it  inoperative  in  the  face  of  an  express  objection  of 
a  party,  then  it  would  probably  amount  to  error  sufficient  to  author- 
ize the  granting  of  a  new  trial,  because  it  would  be  the  denial  of  a 
right  to  the  party  demanding  it,  that  might  be  very  fatal  to  his 
cause."    Nelson  v.  State,  2  Swan  (Tenn.),  237,  258  (1852). 

Examination  of  Witneaaes.  —  A  subject  so  sweeping  and  statu- 
tory as  the  examination  of  witnesses,  can  hardly  be  satisfactorily 
treated  within  the  limitations  of  a  note.  The  more  salient  rules 
may,  however,  be  conveniently  summarized. 

Direct  Examination.  —  A  party,  under  ordinary  circumstances, 
by  presenting  a  witness  to  a  tribunal  in  support  of  his  case,  en- 
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dorses  him  as  being  worthy  of  belief.      Good  faith  to  the  court, 
whose  favorable  consideration  is  invoked,  demands  at  least  so  much. 

**  The  defendant  may  not  now  say  that  Halpin  is  untruthful  and 
unworthy  of  belief,  she  has  presented  her  as  a  credible  witness." 
Pollock  V.  Pollock,  71  N.  Y.  137,  152  (1877) ;  Young  v.  Wood,  11  B, 
Monr.  123,  134  (1850)*  "It  is  certainly  well  settled,  that  when  a 
party  offers  a  witness  in  proof  of  his  cause,  he  thereby,  in  general, 
represents  him  as  worthy  of  belief,  and  the  law  will  not  permit 
him  afterwards  to  impeach  the  general  character  of  the  witness  for 
truth,  or  to  impugn  his  credibility  by  general  evidence  tending 
to  show  him  to  be  unworthy  of  belief."  Warren  v.  Gabriel,  51 
Ala.  235  (1874).  "It  seems  to  be  pretty  generally  conceded  that 
a  party  cannot  impeach  his  own  witness  by  general  evidence  of  his 
bad  character  for  truth ;  and  the  reasons  given  for  the  rule  are,  that 
by  offering  a  witness  in  proof  of  his  case,  a  party  thereby  represents 
him  as  worthy  of  belief,  and  that  thereafter  to  attack  his  general 
character  for  truth,  would  be  not  only  bad  faith  toward  the  court, 
but  in  the  language  of  Buller,  *  would  enable  the  party  to  destroy 
the  witness  if  he  spoke  against  him,  and  to  make  him  a  good  wit- 
ness if  he  speaks  for  him,  with  the  means  in  his  hands  of  destroy- 
ing his  credit  if  he  speaks  against  him.' "  Cox  v.  Eayres,  55  Vt. 
24  (1883). 

So  a  party  is  not  at  liberty  to  prove  that  his  own  previous  testi- 
mony is  false.  "  A  party  is  not  permitted  to  assert  or  present  evi- 
dence showing  one  state  of  facts  to  be  true,  and  afterwards  to 
assert  or  prove  to  the  court  that  his  prior  evidence  is  untrue,  or  not 
to  be  relied  on.  This  rule  applies  to  prevent  bad  faith  in  present- 
ing a  cause.  A  different  rule  might  be  interpreted  as  lending 
countenance  to  perjury."     People  v,  Skeehan,  49  Barb.  217  (1867). 

It  naturally  follows  from  the  fact  that  the  party  offering  a  wit- 
ness endorses  his  veracity,  that  the  party  cannot  corroborate  his 
witness  by  asking  him,  before  he  is  attacked,  whether  he  has  not 
stated  to  others  the  same  facts  to  which  he  now  testifies.  Deshon 
r.  Merchants'  Ins.  Co.,  11  Mete.  199  (1846) ;  Com.  v.  James,  99 
Mass.  438  (1868). 

So  a  witness  who  has  testified  for  the  government,  that  he  forged 
a  certain  written  instrument  at  the  prisoner's  direction,  cannot  be 
permitted  to  corroborate  himself  by  writing  in  the  presence  of  the 
jury.  "  It  would  open  too  wide  a  door  for  fraud,  if  a  witness  was 
allowed  to  corroborate  his  own  testimony,  by  a  preparation  of  speci- 
mens of  his  writing  for  the  purposes  of  comparison."  Williams  v. 
State,  61  Ala.  33  (1878). 

Leading  Questions.  — As  the  witness  is  presumably  friendly  to 
the  party  calling  him,  such  a  person  is  not  permitted  to  ask  him 
leading  questions  on  material  points.  People  v,  Mather,  4  Wend. 
229,  247  (1830) ;  Snyder  v.    Snyder,  6  Binn.  483  (1814) ;  Lee  v. 
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Tinges,  7  Md.  216  (1854) ;  Osborae  v.  Forshee,  22  Mich.  209  (1871) ; 
State  V,  Benner,  64  Me.  267,  274  (1874) ;  Stringfellow  v.  State,  26 
Miss.  157  (1853) ;  De  Haven  v.  De  Haven,  77  Ind.  236  (1881)  ;  Tram- 
inell  V.  McDade,  29  Tex.  360  (1867)  ;  Ducker  v.  Whitson,  112  N.  C. 
44  (1893). 

A  form  of  question  which  simply  brings  the  mind  of  the  wit- 
ness to  the  subject-matter  of  the  inquiry  is  not  objectionable  as 
leading.  State  v,  Walsh,  44  La.  Ann.  1122  (1892) ;  Born  v.  Kose- 
now,  84  Wise.  620  (1893). 

The  court  may  permit  leading  questions  to  be  put  for  the  purpose 
of  refreshing  the  memory  of  the  witness.  Coon  v.  People,  99  111. 
368  (1881) ;  Herring  v.  Skaggs,  73  Ala.  446  (1882) ;  Huckins  r. 
Ins.  Co.,  31  N.  H.  238  (1855)  ;  Lowe  v.  Lowe,  40  la.  220  (1875) ; 
Moody  V.  Rowell,  17  Pick.  490,  498  (1835)  ;  Cheeny  v.  Arnold,  18 
Barb.  434  (1854);  Hartsfield  v.  State,  (Tex.)  29  S.  W.  777  (1895). 

Or  for  any  other  reason.  Carder  r.  Primm,  52  Mo.  App.  102 
(1892);  Funk  v.  Babbitt,  55  111.  App.  124  (1893);  Northern  Pacific 
R.  R.  V.  Urlin,  158  U.  S.  271  (1895)  ;  St.  Paul  &c.  Ins.  Co.  v.  Gott- 
helf,  35  Neb.  351  (1892). 

A  party  cannot  testify  for  his  witness  by  asking  a  question  which 
assumes  the  existence  of  a  fact  which  the  party  is  desirous  of  prov- 
ing. Turney  v.  State,  8  Sm.  &  M.  104  (1847)  ;  Davis  v.  Cook,  14 
Nev.  265,  287  (1879) ;  Hewitt  v.  Clark,  91  111.  605  (1879) ;  Balti- 
more, &c.  R.  R.  v.  Thompson,  10  Md.  76  (1856)  ;  People  v.  Graham, 
21  Cal.  261  (1862);  People  v.  Mather,  4  Wend.  229,  248  (1830); 
Page  V.  Parker,  40  N.  H.  47,  63  (1860) ;  Pennsylvania  Co.  v.  New- 
meyer,  129  Ind.  401  (1891). 

The  rule  forbidding  impeachment  of  one's  own  witnesses  applies 
equally  to  the  government  in  a  criminal  case.  Quinn  v.  State,  14 
Ind.  589  (1860) ;  Stearns  v.  Merchants'  Bank,  53  Pa.  St.  490  (1866). 

''  But  it  is  a  well  settled  rule,  that  a  person  shall  not  be  permitted 
to  introduce  general  evidence  for  the  purpose  of  discrediting  his 
own  witness. "  Fairly  r.  Fairly,  38  Miss.  280  (1859) ;  Stearns  v.  Mer- 
chants' Bank,  53  Pa.  St.  490  (1866).  '^  A  party  may  doubtless  intro- 
duce evidence  of  any  competent  and  material  fact,  although  that 
fact  has  been  denied  by  one  of  his  own  witnesses,  and  although  the 
evidence  may  have  the  effect  of  discrediting  that  witness ;  but  he 
cannot  be  allowed  to  introduce  evidence  for  the  mere  purpose  of 
impeaching  the  credit  of  a  witness  whom  he  has  himself  produced." 
Adams  v.  Wheeler,  97  Mass.  67  (1867) ;  Shelton  v.  Hampton,  6  Ired. 
Law,  216  (1845) ;  Brown  v.  Wood,  19  Mo.  475  (1854) ;  Cox  v.  Eayres, 
55  Vt.  24  (1883). 

And  it  is  beyond  the  discretion  of  the  coUrt  to  admit  such  evidence. 
Cox  V.  Eayres,  55  Vt.  24  (1883). 

But  where  the  party  does  not  voluntarily  produce  a  witness,  but  is 
required  by  the  law  to  produce  him,  general  evidence  of  bad  char- 
acter may  be  given. 
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So  of  an  attesting  witness.  '^  It  is  a  familiar  maxim,  that  where 
the  reason  ceases,  the  rule  is  inapplicable.  No  man  should  be  per- 
mitted to  attack  a  witness  whom  he  has  himself  adduced  to  sustain 
his  cause.  But  in  a  case  like  that  under  consideration,  he  may 
well  be  regarded  as  a  witness  of  the  law,  rather  than  of  the  party." 
Williams  v.  Walker,  2  Rich.  Eq.  291  (1846) ;  Whitman  v.  Morey,  63 
N.  H.  448,  456  (1885). 

To  the  contrary,  see  Whitaker  v,  Salisbury,  15  Pick.  534  (1834). 

So  a  party  cannot  discredit  his  own  witness  by  showing  that  he 
has  testified  differently  at  another  time.  "  It  could  only  be  to  dis- 
parage the  witness,  and  show  him  unworthy  of  credit  with  the  jury, 
which  was  inadmissible."  Com.  v,  Welsh,  4  Gray,  535  (1855) ; 
Sanchez  v.  People,  22  N.  Y.  147  (1860). 

^<It  was  a  direct  attempt  by  the  prisoner  to  discredit  his  own 
witness,  which  the  law  will  not  permit."  Sanchez  v.  People,  22 
N.  Y.  147  (1860). 

The  district-attorney  cannot  cross-examine  one  of  his  witnesses, 
when  recalled  by  the  defendant,  as  to  what  he  testified  before  the 
grand  jury.    Com.  r.  Hudson,  11  Gray,  64  (1858). 

So  of  that  form  of  impeachment  which  consists  of  proofs  of  con- 
tradictory  statements  at  other  times.  Adams  v.  Wheeler,  97  Mass. 
67  (1867);  Chamberlain  v.  Sands,  27  Me.  458  (1847);  Stearns  v. 
Merchants'  Bank,  53  Pa.  St.  490  (1866) ;  Brewer  v.  Porch,  17  N.  J.  L. 
377  (1840) ;  People  v.  Safford,  5  Denio,  112  (1847) ;  Coulter  v.  Amer- 
ican, &c.  Express  Co.,  56  N.  Y.  585  (1874)  ;  Ellicott  v.  Pearl,  10  Pet. 
412  (1836)  ;  Cox  v.  Eayres,  55  Vt.  24  (1883). 

But  see  Hemingway  v.  (>arth,  51  Ala.  530  (1874). 

In  Kentucky,  the  rule  is  otherwise,  by  statute.  Blackburn  v.  Com., 
12  Bush,  181  (1876). 

So  in  Arkansas.     Ward  v.  Young,  42  Ark.  542,  553  (1884). 

But  where  the  witness  is  one  which  the  law  obliges  a  party  to 
call,  his  contradictory  statements  may  be  shown.  Hildreth  v.  Aid- 
rich,  15  R.  I.  163  (1885). 

So  of  an  attesting  witness.  He  must  be  called.  But  it  may  be 
shown  that  he  swore  differently  at  another  time.  Cowden  v.  Rey- 
nolds, 12  S.  &  R.  281  (1825) ;  Shorey  v.  Hussey,  32  Me.  579  (1851)  ; 
Thornton  v.  Thornton,  39  Vt.  122  (1866)  ;  Dennett  v.  Dow,  17  Me. 
19  (1840). 

The  rule  forbidding  proof  of  contradictory  statements  is  limited 
to  cases  where  the  sole  probative  effect  of  the  proposed  evidence 
would  be  to  discredit  the  witness.  Proof  of  such  statements  is  not 
absolutely  excluded. 

One  may  ask  his  witness  whether  he  has  made  prerious  incon- 
sistent statements,  for  the  purpose  of  refreshing  his  memoly  (see 
mipra^  p.  978«^.  BuUard  v.  Pearsall,  53  N.  Y.  230  (1873) ;  Humble 
V.  Shoemaker,  70  la.  223  (1886).    Hildreth  v.  Aldrich,  16  R.  1. 163 
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(1885).  "We  know  of  no  case  which  holds  that,  if  the  witness's 
recollection  is  not  thus  refreshed,  the  contradictory  statements  may 
be  put  in  evidence  by  other  witnesses."     Idid, 

'*  A  party  bona  fide  surprised  at  the  unexpected  testimony  of  his 
witness  may  be  permitted  to  interrogate  the  witness  as  to  his  pre- 
vious declarations  alleged  to  have  been  made  by  the  latter,  incon- 
sistent with  his  testimony,  the  object  being  to  probe  the  witness' 
recollection,  and  to  lead  him,  if  mistaken,  to  review  what  he  has 
said.  Such  corrective  testimony,  also,  is  receivable  to  explain  the 
attitude  of  the  party  calling  the  witness.  But  when  the  sole  object 
of  the  testimony  so  offered  is  to  discredit  the  witness,  it  will  not  be 
received."     White  v.  State,  10  Tex.  App.  381,  397  (1881). 

Or  in  case  a  witness  has  testified  differently  on  the  stand  and  in 
opposition  to  the  party  calling  him,  the  question  of  whether  he  has 
not  testified  differently  at  another  time  may  be  asked  with  a  view 
to  explaining  and  justifying  the  course  of  the  party  in  offering  him 
as  a  witness.  People  v,  Jacobs,  49  Cal.  384  (1874)  ;  Hemingway  r. 
Garth,  61  Ala.  530  (1874) ;  Bullard  v.  Pearsall,  53  N.  Y.  230  (1873). 
"  Where  a  witness  disappoints  the  party  calling  him  by  testifying 
contrary  to  the  expectations  and  wishes  of  such  party,  it  is  a  con- 
ceded rule  that  the  latter  shall  not,  for  the  purpose  of  relieving 
himself  from  the  effect  of  such  evidence,  be  permitted  to  prove  that 
the  witness  is  a  person  of  bad  character  and  unworthy  of  belief. 
There  is  also  a  great  weight  of  authority  sustaining  the  position 
that  under  such  circumstances  the  party  calling  the  witness  should 
not  be  allowed  to  prove  that  he  has  on  other  occasions  made  state- 
ments inconsistent  with  his  testimony  at  the  trial,  when  the  sole 
object  of  such  proof  is  to  discredit  the  witness.  But  it  is  well 
established  that  the  party  calling  the  witness  is  not  absolutely 
bound  by  his  statements,  and  may  show  by  other  witnesses  that 
they  are  erroneous.  The  further  question  has  frequently  arisen 
whether  the  party  calling  the  witness  should,  upon  being  taken 
by  surprise  by  unexpected  testimony,  be  permitted  to  interrogate 
the  witness  in  respect  to  his  own  previous  declarations,  incon- 
sistent with  his  evidence.  Upon  this  point  there  is  considerable 
conflict  in  the  authorities.  We  are  of  opinion  that  such  ques- 
tions may  be  asked  of  the  witness  for  the  purpose  of  probing 
his  recollection,  recalling  to  his  mind  the  statements  he  has  pre- 
viously made,  and  drawing  out  an  explanation  of  his  apparent  in- 
consistency. This  course  of  examination  may  result  in  satisfying 
the  witness  that  he  has  fallen  into  error  and  that  his  original  state- 
ments were  correct,  and  it  is  calculated  to  elicit  the  truth.  It  is  also 
proper  for  the  purpose  of  showing  the  circumstances  which  induced 
the  party  to  call  him.  Though  the  answers  of  the  witness  may  in- 
volve him  in  contradictions  calculated  to  impair  his  credibility,  that 
is  not  a  sufficient  reason  for  excluding  the  inquiry."  Bullard  v. 
Pearsall,  53  N.  Y.  230  (1873). 
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"  We  have  also  held  that  even  at  common  law,  adverse  witnesses 
who  tell  a  story  contradicting  that  which  they  had  previously 
given  may,  on  the  party  calling  them  being  thus  surprised,  be  ex- 
amined as  to  their  former  statements  in  all  cases  where  it  would 
appear  that  a  deception  has  been  practiced  on  the  party  examining, 
and  that  he  has  been  guilty  of  no  negligence  or  laches."  White  v. 
State,  10  Tex.  App.  381,  396  (1881).  A  proper  foundation,  however, 
should  first  be  laid  "  by  calling  the  attention  of  the  witness  who  is 
sought  to  be  impeached  to  the  time  and  place  of  the  statement,  so 
he  may  have  the  opportunity  of  admitting  or  denying  it  intelli- 
gently."   Diffenderfer  v.  Scott,  5  Ind.  App.  243  (1892). 

Where  a  witness  states  facts  which  militate  against  the  case  of 
the  party  calling  him,  the  latter  is  not  bound  by  such  evidence.  He 
is  quite  at  liberty,  if  he  can,  to  prove  by  other  witnesses  the  fact  to 
be  otherwise.  That  is  to  say,  a  party  may  always  go  ahead  and 
prove  his  own  case,  notwithstanding  the  conflict  or  mutiny  in  his 
camp.  The  incidental  impeachment  of  one  witness  or  set  of  wit- 
nesses, by  the  establishment  of  this  contradiction,  is  not  an  infrac- 
tion of  the  rule  that  one  who  presents  a  witness  endorses  his 
veracity.  Stearns  v.  Merchants'  Bank,  53  Pa.  St.  490  (1866).  "If  a 
witness  state  facts  in  his  testimony  which  make  against  the  party 
calling  him,  that  party  may  contradict  him  as  to  facts  which  are 
material  evidence  in  the  cause,  by  the  introduction  of  other  wit- 
nesses ;  for  the  object  of  the  additional  evidence  is  not  to  impeach 
the  first  witness,  but  to  prove  material  facts  in  the  cause,  the  im- 
peachment of  his  credit  being  merely  incidental  and  consequential." 
Fairly  r.  Fairly,  38  Miss.  280,  288  (1859) ;  Shelton  v.  Hampton,  6 
Ired.  Law,  216  (1845);  Hall  v.  Houghton,  37  Me.  411  (1854); 
Swamscot  Machine  Co.  v.  Walker,  22  N.  H.  457  (1851)  ;  Davis  v. 
State,  92  Tenn.  634  (1893) ;  Brown  v.  Wood,  19  Mo.  475  (1854) ; 
Olmstead  v.  Winsted  Bank,  32  Conn.  278  (1864) ;  liockwood  v. 
Poundstone,  38  111.  199  (1865)  ;  Chester  v.  Wilhelm,  111  N.  C.  314 
(1892) ;  Clapp  v.  Feck,  55  la.  270  (1880) ;  Norwood  v,  Kenfield,  30 
Cal.  393  (1866);  Warren  v.  Chapman,  115  Mass.  584  (1874); 
Wagener  v.  Mars,  27  S.  C.  97  (1887) ;  Robinson  v.  Reynolds,  23 
Q.  B.  U.  C.  560  (1864) ;  White  v.  State,  10  Tex.  App.  381,  395 
(1881).  The  rule  is  the  same  where  a  party  calls  his  adversary  as 
a  witness.  Warren  v.  Gabriel,  51  Ala.  235  (1874) ;  Mitchell  v. 
Sawyer,  115  111.  650  (1886)  ;  Gardner  v.  Connelly,  75  la.  205 
(1888). 

A  party  may  even  contradict,  by  proving  the  fact  to  be  otherwise, 
an  attesting  witness  who,  when  called  by  him,  denies  the  execution 
of  the  instrument.  ''  A  party  is  not  estopped  to  affirm  a  fact  mate- 
rial to  the  issue,  becanse  it  has  been  denied  by  a  witness  called  by 
himself.  If  it  were  so,  he  might  be  compelled  to  sacrifice  his  case 
by  putting  on  the  stand  an  adverse  and  corrupt  witness  whom  he 
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was  obliged  to  call.  A  party  may  contradict,  bnt  cannot  impeach 
his  own  witness."  Brolley  v.  Lapham,  13  Gray,  294  (1859)  ;  Kefc- 
chum  V,  Johnson,  4  N.  J.  Eq.  370  (1843);  Duck  wall  v.  Weaver,  2 
Ohio,  13  (1825). 

"  Whatever  differences  of  opinion  have  existed  elsewhere,  T  un- 
derstand the  rule  in  this  State  to  be  settled,  that  a  party  may  not 
impeach,  either  by  general  evidence  or  by  proof  of  contradictory 
statements  out  of  court,  a  witness  whom  he  has  presented  to  the 
court  as  worthy  of  credit.  He  may  contradict  him  as  to  a  fact 
material  in  the  cause,  although  the  effect  of  that  proof  may  be  to 
discredit  him,  but  he  cannot  adduce  such  a  contradiction  when  it  is 
only  material  as  it  bears  upon  his  credibility."  Coulter  v.  Am. 
Merchants',  &c.  Ex.  Co.,  56  N.  Y.  585  (1874). 

This  is  true  as  to  general  impeaching  evidence,  even  where  a 
party  puts  his  adversary  on  the  stand.  Gardner  v.  Connelly,  75  la. 
205  (1888). 

And  whether  the  mistake  of  the  witness  is  accidental  or  by 
design.  '^A  party  calling  a  witness  is  not  precluded  from  show- 
ing that  he  mistook  and  misstated  a  particular  fact;  and  he  may 
prove  the  truth  of  the  fact  by  other  competent  evidence  in  contra- 
diction to  the  testimony  of  the  witness,  whether  his  misstatement 
was  innocent  or  wilful.  And  there  is  no  reason  why  a  party  should 
not  be  permitted  to  correct  his  witness  as  to  a  date,  although  he 
may  have  led  the  witness  into  a  mistake  of  it,  by  his  own  interroga- 
tory." Hall  V,  Houghton,  37  Me.  411  (1854).  "  And  this  not  only 
where  it  appears  that  the  witness  was  innocently  mistaken,  but 
even  where  the  evidence  may  collaterally  have  the  effect  of  showing 
that  he  was  generally  unworthy  of  belief."  Norwood  v,  Renfield, 
30  Cal.  393  (1866)  ;  Smith  v.  Ehanert,  43  Wis.  181  (1877). 

*^  The  rule  is,  if  a  witness  state  facts  against  the  interest  of  the 
party  calling  him,  another  witness  may  be  called  by  the  same  party 
to  disprove  those  facts,  for  such  facts  are  evidence  in  the  cause,  and 
the  other  witness  is  not  called  directly  to  discredit  the  first,  bnt 
the  impeachment  of  his  credit  is  incidental,  only,  and  consequen- 
tial." Rockwood  V.  Poundstone,  38  111.  199  (1865).  "  A  party  is  not 
then  concluded  by  a  fact  which  a  witness,  called  by  him,  may  unex- 
pectedly  state ;  and  he  will  be  permitted  to  shew  by  other  evidence 
that  he  was  mistaken."    Perry  v.  Massey,  1  Bail.  (S.  C.)  32  (1828). 

Surprise.  — A  party  may  in  good  faith  offer  a  witness,  supposing^ 
him  to  be  both  accurate  and  friendly.  The  sequel  may  show  that 
the  witness  is  either  actively  or  covertly  hostile.  The  require- 
ments of  good  faith  to  the  court  have  been  discharged,  and  the 
entire  cause  of  the  party  may  be  involved  in  meeting,  explaining, 
or  offsetting  the  effect  of  this  unexpected  treachery.  To  aid  so 
difficult  a  task  the  court,  if  satisfied  of  the  necessary  facts,  may,  in 
its  discretion,  permit  the  party  to  employ  many  of  the  resources  of 
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examination  ex  adverso  on  this  witness  who  is  technically  but  not 
actually  his  own  witness.  Davidson  v,  Arsineau,  10  New  Bruns. 
289  (1862) ;  McNerney  v.  Reading,  160  Pa.  St  611  (1892) ;  State  v. 
Eenner,  64  Me.  267  (1874). 

*  It  is  apparent  that  Boyer  was  an  unwilling  witness  and  that 
his  evidence  was  a  surprise  to  the  appellee  who  called  him  to  the 
stand.  It  was  proper,  therefore,  for  the  learned  trial  judge,  in  the 
exercise  of  the  sound  discretion  which  the  law  allows  him  in  such 
cases,  to  permit  a  cross-examination  of  the  witness  by  the  party 
calling  him,  to  show  that  his  previous  statements  and  conduct 
were  at  variance  with  his  testimony.  This  examination  *is  not 
substantive  evidence  of  itself  but  is  permitted  to  neutralize  the 
evidence  given  by  the  witness;'  Bank  of  Northern  Liberties  v, 
Davis,  6  W.  &  S.  285."  McNearney  v.  Reading,  160  Pa.  St.  611 
(1892). 

In  criminal  causes,  where  the  prosecuting  oflBcers  have,  as  a  rule, 
less  opportunity  than  is  usual  in  civil  cases  to  examine  the  wit- 
nesses produced  for  the  government,  less  evidence  of  surprise  is 
required  to  allow  an  examination  ex  adverso,  "  Were  not  the  solic- 
itor allowed  to  impeach  such  evidence,  a  wide  door  would  be  opened 
for  the  acquittal  of  the  prisoner  by  false  testimony  —  the  prisoner 
would  have  nothing  more  to  do,  than  cause  his  witnesses  to  be  intro- 
duced on  the  part  of  the  state  —  they  might  therefore  pass  for  truth 
any  falsities  they  might  think  proper  to  utter.  It  is  a  very  easy 
matter  to  procure  them  to  be  introduced  for  the  state,  as  the  Solici- 
tor General,  not  being  acquainted  with  th^  witnesses,  would  think 
it  his  duty  to  summon  and  introduce  all  such  persons  as  he  was 
informed  could  swear  anything  against  the  prisoner."  State  v. 
Norris,  1  Hayw.  (N.  C.)  429,  438  (1789). 

Where  the  witness  turns  out  hostile,  leading  questions  may,  in 
the  discretion  of  the  court,  be  put  to  him  by  the  person  calling  him. 
Meixsell  v.  Feezor,  43  111.  App.  180  (1891). 

So  of  the  prosecuting  attorney  in  a  criminal  case.  Com.  v. 
Chaney,  148  Mass.  6  (1888). 

Although  the  effect  of  the  questions  asked  the  witness  is  to 
"  place  him  in  an  awkward  position."  Conway  v.  State,  118  Ind.  482 
(1888). 

So  the  inquiry  may  be  made  as  to  previous  contradictory  state- 
ments for  reasons  stated  supra.  Bullard  v,  Pearsall,  63  K.  Y.  230 
(1873). 

So  by  statute  in  Massachusetts.  Day  v.  Cooley,  118  Mass.  624 
(1876). 

But  the  inquiry  must  be  as  to  statements  on  some  material  point. 
Force  t?.  Martin,  122  Mass.  6  (1877). 

Where  it  appears  that  the  witness  was  placed  on  the  stand  antici- 
pating that  he  would  testify  as  he  actually  did  testify,  there  is  no 
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surprise,  and  the  rights  of  examination  ex  adyerso  are  not  allowed, 
"The  rule  is  that  a  party  cannot  impeach  the  credibility  of  a 
witness  introduced  by  him.  But  to  this  rule  there  are  certain 
exceptions,  created  for  the  protection  of  litigants  against  the  fraud 
of  witnesses  who  are  friendly  to  the  opposing  party.  But  where 
the  facts  or  circumstances  suggest  the  presumption  that  the  party 
introducing  a  witness  does  so  with  knowledge  of  the  fact  that  his 
testimony  will  not  be  in  accordance  with  those  things  which  he  is 
professedly  introduced  to  prove,  some  evidence  at  least  of  sur- 
prise ought  to  be  required  to  overcome  the  presumption,  for  other- 
wise the  exception  would  absorb  the  rule,  and  let  in  all  the  evils 
which  the  rule  was  established  to  prevent.''  Moore  v.  Chicago  Hail- 
road  Co.,  69  Miss.  243,  248  (1881). 

Cessante  batione,  cessat  regula.  —  For  reasons  stated  «n/ra, 
a  party  may  ask  leading  questions  when  forced  to  call  his  adversary 
as  a  witness.  In  re  Foster,  44  Vt.  570,  574  (1872) ;  Brubaker  v. 
Taylor,  76  Pa.  St.  83  (1874). 

So  of  a  witness  which  a  party  calls,  not  s^id  sponte,  but  as  a  mat- 
ter of  legal  compulsion ;  —  for  example,  an  attesting  witness.  Den- 
net  V,  Dow,  17  Me.  19  (1840). 

But  indulgence  is  not  evidence.  The  fact  that,  a  party  is  com- 
pelled to  rely  on  the  testimony  of  persons  in  an  adverse  interest, 
and  that  they  testify  reluctantly,  may  justify  special  indulgence  in 
the  mode  of  examination,  or  have  weight  in  passing  upon  the  testi- 
mony, "  but  it  cannot  supply  the  lack  of  proof  or  change  the  ten- 
dency of  plain  statements  or  admissions."  Walker  v.  Detroit 
Transit  Ry.  Co.,  47  Mich.  338  (1882). 

Scope  of  Direct  Examination.  —  The  scope  of  direct  examina- 
tion is  the  proof,  under  the  limitations  imposed  upon  the  treatment  of 
presumably  friendly  witnesses,  of  facts  relevant  to  that  side  of  the 
issue  maintained  by  the  party  calling  the  witness. 

It  extends  to  proof  of  the  absence  of  veracity  in  an  adverse  wit- 
ness.    Com.  V,  Billings,  97  Mass.  405  (1867). 

Or  to  sustaining  a  witness  impeached  by  the  adverse  interest. 
Clark  V.  Bond,  29  Ind.  555  (1868) ;  or  by  the  circumstances  under 
which  he  testifies.     Howser  v.  Com.,  51  Pa.  St.  332  (1865). 

Cross-Ex AMiNATioN.  —  "  The  rule  on  this  subject  is  almost  with- 
out exception,  and  is  founded  in  both  reason  and  the  clearest  prin- 
ciples of  justice,  that  an  examination  in  chief  of  a  witness  by  a 
party,  carries  with  it,  the  right  to  a  cross-examination  by  the  adverse 
party;  the  object  being  to  elicit  the  whole  truth  in  regard  to  the  par- 
ticular subject  of  investigation  before  the  court.''  Mask  v.  State,  32 
Miss.  405,  426  (1856). 

Where  no  opportunity  has  been  afforded  for  cross-examination, 
the  direct  evidence  is  not  admissible.  For  example,  where  a  govern- 
ment witness  fainted  before  cross-examination,  her  direct  evidence 
is  not  competent    People  v.  Cole,  43  N.  Y.  608  (1871). 
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The  examination  on  voir  dire,  being  for  the  information  of  the 
court,  is  under  the  direction  of  the  presiding  justice,  who  may 
decline  to  permit  the  opposing  counsel  to  cross-examine. 

So  where  the  court  in  a  criminal  case  declined  to  allow  the  pris- 
oner's counsel  to  cross-examine  as  to  the  circumstances  under  which 
a  certain  confession  was  given,  that  course  was  sustained.  '^  The 
other  exception  relates  to  the  confessions  of  the  defendants.  Their 
counsel  requested  that  a  preliminary  examination  be  instituted  by 
the  court  as  to  the  circumstances  under  which  the  confessions  were 
obtained.  The  purpose  of  such  an  examination  is  to  satisfy  the 
judge  whether  the  evidence  is  admissible.  Upon  the  request  being 
made,  it  was  for  him  to  direct  the  course  of  the  examination ;  and 
he  might,  if  he  thought  proper,  direct  the  prosecuting  officer  to  con* 
duct  it.  The  defendants'  counsel  had  no  legal  right  to  conduct  it 
contrary  to  the  direction  of  the  judge  ;  and  the  extent  to  which  it 
should  be  carried,  and  its  effect  upon  the  admissibility  of  the  con- 
fessions, were  to  be  decided  by  the  judge.  It  is  not  alleged  that  the 
right  of  cross-examination  was  abridged  when  the  evidence  was 
offered  to  the  jury."    Com.  v.  Morrell,  99  Mass.  542  (1868). 

Scope.  —  Whether  the  range  of  cross-examination  is  limited  to 
an  examination  of  the  witness  as  to  facts  covered  by  the  direct  ex- 
amination, or,  on  the  other  hand,  extends  to  proof  of  all  facts 
relevant  to  either  side  of  the  case,  is  a  matter  in  dispute  under  the 
American  authorities. 

A  number  of  leading  jurisdictions  hold  that  the  limit  of  cross- 
examinations  is  fixed  by  the  range  of  the  direct  examination  of  the 
witness  examined,  and  that  as  to  all  other  matters  the  cross-examin- 
ing party  must  make  the  witness  his  own  by  calling  him  at  the 
proper  time.  "  A  party  has  no  right  to  cross-examine  any  witness 
except  as  to  facts  and  circumstances  connected  with  the  matters 
stated  in  his  direct  examination.  If  he  wishes  to  examine  him  to 
other  matters,  he  must  do  so  by  making  the  witness  his  own,  and 
calling  him,  as  such,  in  the  subsequent  progress  of  the  cause." 
Philadelphia,  &c.  R.  R.  Co.  v.  Stimpson,  14  Pet.  448,  461  (1840) ; 
Houghton  17.  Jones,  1  Wall.  702  (1863).  "  A  cross-examination 
should  be  confined  to  matters,  in  relation  to  which,  the  witness  has 
been  examined  in  chief,  or  to  such  questions  as  may  tend  to  show 
bis  bias  or  interest.  Hopkinson  et  al.  v.  Leeds,  28  P.  F.  Smith 
396.  It  was  well  said  in  that  case  by  Mr.  Justice  Williams,  *to 
permit  the  defendant  under  the  guise  of  cross-examination,  to  give 
evidence  in  chief,  is  not  only  disorderly,  but  unfair  to  the  plain- 
tiff.' "  Fulton  V.  Central  Bank  of  Pittsburg,  92  Pa.  St.  112  (1879)  ; 
Congar  v.  Chicago,  &c.  R.  R.,  17  Wis.  477  (1863) ;  Norris  v.  Car- 
gill,  57  Wis.  261  (1883)  ;  Drohn  v.  Brewer,  77  111.  280  (1875)  ;  In 
re  Westerfield,  96  Cal.  113  (1892)  ;  Woodbury  v.  District  of  Colum- 
bia,  5  Mackey,  127  (1886)  ;  Hanks  v.  Ehoads,  128  111.  404  (1889)  ; 
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Hansen  v.  Miller,  145  111.  638  (1892)  ;  Krager  v.  Pierce,  73  la.  359 
(1887)  ;  Kelly  v.  Stone,  (la.)  62  N.  W.  842  (1895)  ;  Lawder  v.  Hen- 
derson, 36  Kans.  754  (1887) ;  Donnelly  v.  State,  26  N.  J.  Law,  463 
(1857) ;  Wendt  v.  St.  Paul,  &c.  R.  R.,  4  So.  Dak.  476  (1893) ; 
Northern  Pacific  R.  R.  v.  Urlin,  158  U.  S.  271  (1895) ;  Louisville, 
&c.  R.  R.  V.  Terrell,  (Ind.)  39  N.  E.  295  (1895). 

The  rule  is  the  same  in  Canada.  Morrison  v.  Delorimier,  16  Low. 
Can.  Jur.  137  (1870). 

And  in  equity  as  at  law.     Hanks  v.  Rhoads,  128  111.  404  (1889). 

Or  where  a  party  calls  his  adversary  as  a  witness.  Lamb  v. 
Ward,  18  Q.  B.  U.  C.  304  (1860). 

So  where  certain  conversations  between  the  parties  were  testified 
to  on  direct  examination,  an  additional  conversation,  though  be- 
tween the  same  parties,  cannot  be  inquired  into  ou  cross-examina- 
tion.    Krager  v.  Pierce,  73  la.  359  (1887). 

''  It  is  well  settled  that  a  cross-examination  must  be  confined  to 
the  subject  matter  of  the  original  examination."  Johnson  v.  Wiley, 
74  Ind.  233  (1881)  ;  Bell  v.  Chambers,  38  Ala.  660  (1863) ;  Chicago, 
&c.  R.  R.  V.  Coal  &  Iron  Co.,  36  111.  60  (1864) ;  Buckley  v.  Buckley, 
14  Nev.  262  (1879)  ;  Sumner  v.  Blair,  9  Kans.  521  (1872)  ;  McCor- 
mick  V.  Gliem,  13  Mont.  469  (1893) ;  Stiles  v.  Eastabrook,  66  Vt. 
535  (1894). 

*^  If  the  adverse  party  desires  to  examine  him  as  to  other  matters, 
he  must  do  so  by  calling  the  witness  to  the  stand  in  the  subsequent 
progress  of  the  cause."  Philadelphia,  &c.  R.  R.  v.  Stimpson,  14 
Pet.  448  (1840) ;  Houghton  v.  Jones,  1  Wall.  702  (1863) ;  Chicago, 
&c.  R.  R.  V.  Coal  &  Iron  Co.,  36  111.  60  (1864) ;  Congar  v.  Chicago, 
&c.  R.  R.,  17  Wis.  477  (1863) ;  Woodbury  v.  District  of  Colum- 
bia,  5  Mackey,  127  (1886) ;  Austin  v.  State,  14  Ark.  555  (1854) ;  State 
V.  Hopkins,  50  Vt.  316  (1877) ;  Hurlbut  v.  Hall,  39  Neb.  889  (1894) ; 
Carpenter  v.  Willey,  65  Vt.  168  (1892). 

The  supreme  court  of  the  United  States  speak  of  the  rule  as 
"  long  settled."     Houghton  v.  Jones,  1  Wall.  782  (1863). 

It  is  not  necessary  that  the  subject-matter,  in  order  to  be  a  legiti- 
mate subject  for  cross-examination,  should  have  been  fully  gone  into 
upon  the  direct  examination.  It  is  sufficient  if  the  matter  is  touched 
upon. 

"  If,  as  maintained  by  counsel,  the  record  showed  a  partial  conver- 
sation upon  this  subject,  elicited  by  the  plaintiff,  there  is  no  ques- 
tion as  to  the  right  of  the  defendants  to  the  whole  of  such  conver- 
sation."    Wilhelmi  v,  Leonard,  13  la.  330  (1862). 

It  follows  where  cross-examination  is  limited  by  the  direct  exami- 
nation that  a  witness  who  has  been  called  but  not  examined  in  chief 
cannot  be  cross-examined  at  all.  Toole  v.  Nichol,  43  Ala.  406  (1869) ; 
Brown  v.  State,  28  Ga.  199  (1859) ;  Ellmaker  v.  Buckley,  16  S.  &  R 
72  (1827) ;  Austin  t;.  State,  14  Ark.  555  (1854). 
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And  a  party  who  has  not  as  yet  opened  his  case  to  the  jury  cannot 
cross-examine  his  opponent's  witnesses  to  prove  his  case.  Ellmaker 
V.  Buckley,  16  S.  &  K.  72  (1827) ;  Wendt  v.  St.  Paul,  &c.  R.  E.,  4  So. 
Dak.  476  (1893).  To  the  contrary,  see  Burke  v.  Miller,  7  Cush. 
547  (1851). 

The  rule  applies  equally  to  government  witnesses.  Brown  v.  State, 
28  Ga.  199  (1859). 

And  therefore,  in  these  jurisdictions,  in  a  criminal  case,  matter 
of  defence  cannot  be  developed  in  the  course  of  a  cross-examination 
of  the  government  witnesses.  Donnelly  v.  State,  26  N.  J.  Law, 
463,  494  (1857). 

Bias,  Interest,  &c.  —  Even  in  jurisdictions  where  the  scope  of 
the  cross-examination  of  witness  is  limited  by  the  range  of  their 
testimony  on  the  direct  examination,  it  is  always  permissible  to 
cross-examine  the  witness  on  the  question  of  bias  as  between  the 
parties.  Fulton  v.  Central  Bank  of  Pittsburgh,  92  Pa.  St.  112 
(1879)  ;  Sumner  v.  Blair,  9  Kans.  521  (1872)  ;  Lawder  v.  Henderson, 
36  Kans.  754  (1887);  State  r.  Montgomery,  28  Mo.  594  (1859); 
Wendt  V,  St.  Paul,  &c.  R.  R.,  4  So.  Dak.  476  (1893);  People  v, 
Anderson,  105  Cal.  32  (1894). 

Or  of  his  interest  in  the  result  of  the  litigation.  Fulton  v.  Cen- 
tral Bank  of  Pittsburgh,  92  Pa.  St.  112  (1879). 

Where  the  evidence  of  a  government  witness  at  the  trial  differs 
materially  from  that  given  at  a  preliminary  investigation,  the  extent 
to  which  the  defendant  is  to  be  allowed,  on  cross-examination,  to  go 
into  the  present  surroundings  of  the  witness  in  order  to  show  the 
motives  inducing  him  to  change  his  testimony,  is  within  the  discre- 
tion of  the  court.     People  v.  Dillwood,  (Cal.)  39  Pac.  438  (1895). 

The  difficulties  of  precisely  defining  what  is  legitimate  cross- 
examination,  as  bearing  only  on  facts  developed  by  the  direct 
examination,  where  the  facts  relied  on  in  defence  are  involved 
with  facts  so  developed,  are  well  put  by  the  supreme  court  of 
California:  "It  is  well  settled  that  a  witness  cannot  be  cross- 
examined,  if  objection  is  made,  except  as  to  facts  and  circum- 
stances connected  with  matters  testified  to  by  him  on  his  direct 
examination.  But  it  is  sometimes  difficult  to  say  whether  a  given 
fact  or  circumstance  is  connected  with  a  matter  previously  stated 
by  him  in  the  sense  of  this  rule.  If  the  broadest  latitude  be  given 
to  the  rule,  a  cross-examination  might  extend  to  the  whole  case,  for 
all  the  facts  of  a  case  may  be  said  to  have  a  certain  connection  with 
each  other.  This  rule  is,  therefore,  qualified  by  another,  which  is 
equally  well  settled.  It  is,  that  a  party  who  has  not  yet  opened  his 
own  case  cannot  be  allowed  to  introduce  it  by  a  cross  examination 
of  the  witness  of  his  adversary.  In  most  cases,  doubtless,  guided 
by  these  rules,  a  Court  will  be  able  to  prescribe  with  accuracy  the 
limits  to  a  cross  examination;  yet  it  frequently  happens  that  both 
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sides  of  a  case  stand,  in  part,  upon  common  territory,  or  are  founded 
in  part  upon  the  same  or  cognate  facts.  In  such  cases  it  is  impos- 
sible to  adhere  strictly  to  the  one  rule  without  violating  the  other, 
for  the  question  put  may  apply  equally  to  new  matter  and  to  matter 
already  stated,  or  at  least  it  may  be  difficult  to  decide  whether  it 
does  or  does  not.  Of  this  class  of  cases  the  present  is  an  example." 
Thornton  v.  Hook,  36  Cal.  223  (1868)  ;  Wendt  v.  St.  Paul,  &c.  R.R., 
4  So.  Dak.  476  (1893) ;  Sayres  v.  Allen,  25  Ore.  211  (1894). 

A  party  always  has  the  right  to  call  out,  on  cross-examination, 
any  facts  within  the  knowledge  of  the  witness  which  have  a  ten- 
dency to  affect  or  qualify  the  evidence  he  had  given  in  chief,  whether 
it  points  to  the  same  circumstances  about  which  he  has  testified 
or  not. 

^'When  a  party  places  a  witness  upon  the  stand  to  testify  to 
facts  which  tend  to  support  his  side  of  the  issue  involved,  and 
questions  him  concerning  such  facts,  it  is  the  right  of  the  opposite 
party,  on  cross-examination,  to  go  as  fully  into  the  subject  as  may 
be  necessary  to  draw  from  the  witness  all  he  may  know  concerning 
the  transaction  about  which  he  has  testified,  and  to  put  before  the 
jury  any  pertinent  facts  which  will  have  a  tendency  to  controvert 
the  testimony  which  has  been  given  by  the  witness  in  favor  of  the 
party  calling  him.  A  more  restricted  rule  renders  cross-examina- 
tion in  many  cases  nearly  valueless,  and  enables  a  party,  by  careful 
questions  to  his  witness,  to  give  to  the  jury  a  one-sided  and  partial 
view  of  the  facts  within  the  knowledge  of  the  witness,  and  effectu- 
ally to  preclude  the  opposite  party  from  supplementing  the  witness' 
statement  with  the  further  facts  within  his  knowledge  concerning 
the  same  transaction,  unless  he  shall  make  the  witness  his  own,  in 
which  case  he  is  supposed  to  vouch  for  him  as  credible,  and  has 
also  less  privilege  of  searching  examination."  Detroit,  &c.  K.  B. 
Co.  V,  Van  Steinburg,  17  Mich.  99,  109  (1868) . 

'^  Facts  and  circumstances  connected  with  the  subject  may  be 
asked  for  and  called  out  upon  cross-examination,  and  the  cross- 
examining  party  cannot  be  restricted  to  mere  parts  of  a  general  and 
continuous  subject  which  constitute  a  unity."  De  Haven  v.  De 
Haven,  77  Ind.  236  (1881). 

'<  It  is  competent  on  cross-examination  to  call  out,  not  only  any 
fact  contradicting  or  qualifying  any  particular  facts  stated  on  the 
direct  examination,  but  also  anything  tending  to  rebut  or  modify 
any  conclusion  or  inference  resulting  from  the  facts  so  stated." 
Wilson  V.  Wager,  26  Mich.  452  (1873). 

A  witness  who  on  his  direct  examination  simply  identified  the 
signature  to  a  receipt  from  him  as  the  defendant's  agent,  and  offered 
for  the  purpose  of  proving  payment,  may  properly  be  cross-examined 
as  to  the  moneys  he  has  received  and  paid  out  for  and  on  account 
of  the  plaintiff.    Patchen  v.  Parke,  &c.  Co.,  6  Wash.  486  (1893> 
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But  it  has  been  held  in  Louisiana  that  the  range  of  cross-exami- 
nation of  the  defendant's  witnesses  in  a  criminal  case  is  tested  by 
the  matters  stated  by  the  witness  in  his  examination  in  chief,  and 
not  by  a  consideration  of  the  purpose  for  which  the  evidence  is 
offered.     State  v.  Taylor,  45  La.  Ann.  1303  (1893). 

^'  The  question  was,  doubtless  asked  for  the  purpose  of  testing  the 
accuracy  and  judgment  of  the  defendant,  as  a  witness,  as  to  his  own 
signature,  whi(;li  constituted  the  subject-matter  of  his  direct  exami- 
nation. It  was,  therefore,  responsive  to  the  examination  in  chief. 
A  witness  may  be  asked  on  his  cross-examination  any  question 
which  tends  to  test  his  accuracy,  veracity,  or  credibility.  *The 
power  of  cross-examination,'  says  Greenleaf,  *has  been  justly  said 
to  be  one  of  thf  principal,  as  it  certainly  is  one  of  the  most  effica- 
cious tests  which  the  law  has  devised  for  the  discovery  of  truth. 
By  means  of  it  the  situation  of  the  witness  with  respect  to  the 
parties,  and  the  subject  of  litigation,  his  interest,  his  motives,  his 
inclination  and  prejudices,  his  means  of  obtaining  a  correct  and 
certain  knowledt^e  of  the  facts  to  which  he  bears  testimony,  the 
manner  in  which  he  has  used  those  means,  his  powers  of  discern- 
ment, memory,  and  description,  are  all  fully  investigated  and  ascer- 
tained, and  submitted  to  the  consideration  of  the  jury,  before  whom 
he  has  testified,  and  who  have  thus  had  an  opportunity  of  observing 
bis  demeanor,  and  of  determining  the  just  weight  and  value  of  his 
testimony.'  (Greenleaf  on  Evidence,  §  446.)  Especially  should 
Courts  be  liberal  in  cross-examination  of  a  witness  who  is  himself  a 
party  to  the  suit."     Neal  v,  Neal,  58  Cal.  287  (1881). 

So  thoroughly  is  cross-examination  involved  in  and  essential  to 
the  legal  value  of  the  evidence  of  a  witness,  that  where  a  witness 
dies  between  his  direct  and  his  cross  examination,  his  evidence  is 
not  available  to  the  party  which  called  him.  *'  The  common  law 
rule  on  this  subject,  was  stated  by  Lord  Ellenborough  in  Gazenove 
et  al.  V,  Vaughn,  1  Maule  &  Selw.  4,  that  no  evidence  shall  be 
admitted  but  what  is,  or  might  be,  under  the  examination  of  both 
parties;  that  it  was  agreeable  to  common  sense,  that  what  was 
imperfect  and  but  half  an  examination,  should  not  be  used  in  the 
same  way  as  if  it  was  complete.  But  that  if  the  adverse  party  has 
had  liberty  to  cross-examine,  and  ha&  not  exercised  it,  the  case  is 
then  the  same,  in  effect,  as  if  he  had  cross-examined,  otherwise  the 
admissibility  of  the  evidence  would  be  made  to  depend  upon  his 
pleasure  whether  he  will  cross-examine  or  not."  *  Kissam  v.  Forrest, 
25  Wend.  651  (1841). 

A  Wider  Range. — On  the  other  hand,  certain  American  juris- 
dictions approve  the  rule  that  a  witness  can  be  cross-examined  '^  on 
the  whole  case."  Moody  v.  Rowell,  17  Pick.  490  (1835) ;  Com.  r. 
Morgan,  107  Mass.  199  (1871)  ;  Fralick  v.  Presley,  29  Ala.  467 
(1856) ;  Fulton  Bank  v.  Stafford,  2  Wend.  483  (1829) ;  Evansich 
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V.  Gulf,  &c.  R.  R.,  61  Tex.  24  (1884)  ;  Roberts  v.  Miller,  (Tex.) 
30  S.  W.  381  (1895) ;  Walter  v.  HoefiPner,  61  Mo.  App.  46  (1892). 
But  it  is  said  that  a  defendant  cannot  be  allowed  before  opening  bis 
case  to  the  jury  to  attempt  to  prove  it  by  the  cro^-examination  of 
the  plaintiff's  witnesses.  Mattice  v.  Allen,  33  Barb.  543  (1860). 
And  that  as  to  new  matter  the  right  of  examination  ex  adverso  ceases. 
People  v.  Court,  83  N.  Y.  436  (1881).  «  Where  a  witness  is  called 
to  a  particular  fact,  he  is  a  witness  to  all  purposes  and  may  be  fully 
cross-examined  to  the  whole  case."  Moody  v,  Rowell,  17  Pick.  490 
(1835).  The  rule  is  the  same  in  criminal  cases.  Com.  v.  Morgan, 
107  Mass.  199  (1871)  ;  State  v.  Sayers,  58  Mo.  585  (1875) ;  Mask  v. 
State,  32  Miss.  405  (1856). 

Where  the  only  questions  asked  a  witness  relate  only  indirectly  to 
the  case  under  consideration,  e.  ^.,  where  he  testifies  to  the  interest 
of  another  witness,  he  may  be  cross-examined  ^'upon  the  merits  of 
the  cause."     Linsley  v.  Lovely,  26  Vt.  123  (1853). 

So  where  a  witness  testifies  only  to  the  court  on  a  preliminary 
question  of  fact,  he  may  be  cross-examined  to  the  jury  on  the  entire 
case.     Linsley  v.  Lovely,  26  Vt.  123  (1853). 

Bias,  Interest,  Animus,  etc.  —  A  wide  range  of  cross-exami- 
nation may  be  permitted  by  the  court  for  the  purpose  of  showing 
the  mental  attitude  of  the  witness  to  the  case. 

Thus,  on  an  action  to  charge  a  husband  for  the  value  of  necessaries 
furnished  his  wife,  the  defendant's  son,  summoned  as  a  witness  for 
the  defendant,  may  be  asked  upon  cross-examination  what  was  the 
consideration  of  a  conveyance  made  to  him  by  his  father,  and 
whether  it  was  not  fraudulent;  and  also  whether  his  father  lived 
with  him  and  paid  board  to  him.  *'  There  are  no  positive  and  fixed 
limits  to  a  cross-examination.  Matters  wholly  irrelevant  are  of 
course  to  be  excluded;  but,  subject  to  that  rule,  much  must  be  left 
to  the  judgment  and  discretion  of  the  court  under  whose  super- 
vision the  trial  takes  place.  The  conveyance  of  property  from  the 
defendant  to  his  son,  the  circumstances  under  which  it  took  place, 
the  influence  it  would  be  likely  to  produce  upon  his  mind,  and  the 
general  relations  subsisting  between  them,  might  properly,  when 
considered  in  reference  to  the  whole  testimony  of  the  witness,  and 
his  own  appearance  and  demeanor  while  giving  it,  have  some  effect 
upon  the  degree  of  credibility  which  ought  to  be  awarded  to  him. 
Under  such  circumstances,  we  do  not  perceive  that  the  discretionary 
authority  of  the  court,  in  fixing  the  limits  of  a  cross-exaniination, 
was  here  exercised  injudiciously;  or  that  the  interrogatories  pro- 
posed to  the  witness  were  allowed  to  extend  so  far  as  to  afford  any 
just  or  legal  ground  of  objection  to  the  manner  or  course  of  the 
trial."     Mayhew  v.  Thayer,  8  Gray,  172  (1857). 

So  the  accuracy  of  a  witness  is  always  material.  Derk  v.  Northern 
Central  R.  R.,  164  Pa.  St.  243  (1894). 
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Cross-examination  as  to  CEEDiBiLiTr. — The  range  of  cross- 
examiDation  on  facts  relevant  merely  as  bearing  upon  the  credibility 
of  the  witness  is  within  the  sound  discretion  of  the  court.  State  v, 
Benner,  64  Me.  267,  279  (1874) ;  Wroe  v.  State,  20  Oh.  St.  460 
(1870). 

"  While  it  is  often  the  case  that  the  relevancy  of  any  particular 
question,  considered  without  reference  to  the  other  facts  and  cir- 
cumstances of  the  case  could  not  be  perceived,  still  it  is  equally 
true  that  if  such  questions  were  not  allowed  on  cross-examination, 
the  ends  of  justice  would  often  be  thwarted.  ...  A  witness  may 
be  questioned  upon  cross-examination,  not  only  on  the  subject  of 
inquiry,  but  upon  any  other  subject,  however  remote,  for  the  pur- 
pose of  testing  his  character  for  credibility,  his  memory,  his  means 
of  knowledge,  or  his  accuracy."     Amos  v.  State,  96  Ala.  120  (1892). 

*•  To  enable  the  juror  to  judge  of  the  credibility  of  the  w^itness, 
rigid  cross-examinations  are  sometimes  necessary  and  much  latitude 
of  inquiry  should  be  permitted.  The  investigation  of  truth  is 
sometimes  attended  with  the  humiliation  and  disgrace  of  the  wit- 
ness and  appears  to  be  remorseless."  People  v.  Hite,  8  Utah,  461 
(1893). 

*^  On  cross-examination,  a  witness  may  be  compelled  to  answer 
any  questions  which  tend  to  test  his  credibility,  or  to  shake  his 
credit  by  injuring  his  character,  however  irrelevant  to  the  fa(;ts  in 
issue,  or  however  disgraceful  the  answer  may  be  to  Jiimself,  except 
where  the  answer  would  expose  him  to  a  criminal  charge."  MuUer 
V.  St.  Louis  Hospital  Ass'n,  73  Mo.  242  (1880). 

"  A  witness  may  be  asked  on  cross-examination  whether  he  has 
been  in  the  house  of  correction  for  any  crime,"  provided  evidence 
of  the  record  is  waived.  Com.  v,  Bonner,  97  Mass.  587  (1867).  But 
for  a  case  where  the  presiding  justice  was  sustained  in  refusing,  sud 
sjwnte,  to  allow  parol  evidence  of  conviction  to  be  brought  out  on 
cross-examination,  see  Com.  v.  Sullivan,  161  Mass.  59  (1894).  Or 
has  been  confined  to  state-prison, — the  record  not  being  produced. 
Wilbur  17.  Flood,  16  Mich.  40  (1867). 

Or  whether  he  has  been  put  in  jail  "  for  assaulting  a  poor  woman 
on  the  street-car  and  beating  her  up."  State  v.  Pratt,  121  Mo.  566 
(1894).  Or  for  stealing.  Ibid,  Or  is  "  workinsr  out  time "  for 
larceny.  Sentell  v.  State,  (Tex.)  30  S.  W.  226  (1895).  Or  has  been 
indicted  and  convicted  of  a  criminal  offence.  Clemens  v,  Conrad, 
19  Mich.  170  (1869) ;  Baltimore,  &c.  R.  R.  v,  Rambo,  59  Fed.  Rep. 
75  (1893)  ;  Chambless  v.  State,  (Tex.)  24  S.  W.  899  (1894)  ;  Rob- 
erts V,  Com.,  (Ky.)  20  S.  W.  267  (1892);  Com.  v.  Galligan,  155 
Mass.  54  (1891)  ;  Texas,  &c.  Coal  Co.  v,  Lawson,  (Tex.)  31  S.  W.  843 
(1895)  ;  Wollf  V.  Van  Housen,  55  111.  App.  295  (1894). 

The  crime  must,  however,  involve  moral  turpitude.  Ford  v.  State, 
(Ga.)  17  S.  E.  667  (1893) ;  State  v.  Warren,  57  Mo.  App.  502  (1894). 
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And  the  record  must  of  course  set  out  some  crime  know^a  to  tlie 
law.  ''  Finding  stolen  goods "  is  not  such  a  crime.  Norton  v. 
Perkins,  67  Vt.  203  (1894). 

So  a  witness  may  be  asked  liow  large  a  part  of  his  life  he  has 
spent  in  prison.     Keal  v.  People,  42  N.  Y.  270  (1870). 

So  a  witness,  for  the  purpose  of  discrediting  him,  may  be  asked 
how  often  he  has  been  in  the  county  jail,  and  it  is  unnecessary  in 
such  case  to  produce  the  record  of  conviction.  State  v.  Martin,  124 
Mo.  514  (1894). 

The  mere  fact  of  the  receipt  and  discharge  of  prisoners  may  be 
proved  by  parol.    Howser  v.  Com.,  51  Pa.  St.  332  (1865). 

Or  has  led  a  sexually  immoral  life.  Com.  v.  Curtis,  97  Mass.  574 
(1867). 

Or  has  been  arrested.  State  v.  Taylor,  118  Mo.  153  (1893)  ;  Cole 
V.  Lake  Shore,  &c.  R.  R.,  95  Mich.  77  (1893)  ;  Hill  v.  State,  42  Neb. 
503  (1894). 

But  whether  a  witness  has  been  convicted  of  larceny  is  a  fact 
which  must  be  established  by  the  record,  if  inferior  evidence  is 
objected  to.  Newcomb  v.  Griswold,  24  N.  Y.  298  (1862) ;  Coleman 
V.  State,  94  Ga.  So  (1894) ;  Com.  v.  Sullivan,  161  Mass.  59  (1894). 

And  in  this  connection  the  record  cannot  be  disputed.  State  v. 
Watson,  65  Me.  74  (1876). 

Or  has  been  pleaded  guilty  to  an  indictment.  Baltimore,  &c.  R.  R. 
V.  Rambo,  59  Fed.  Rep.  75  (1893). 

To  the  contrary,  see  Clemens  v.  Conrad,  19  Mich.  170  (1869). 

Where  parol  evidence  of  a  conviction  is  refused,  it  is  not  because 
the  fact  of  a  conviction  is  not  material  on  the  credibility  of  the 
witness.  The  question  can  be  asked  if  the  specific  objection  be  not 
made  that  the  record  has  not  been  produced.     State  v.  O'Brien,  81 

la.  93  (1890). 

A  female  witness  may  be  asked  whether,  as  a  domestic  servant, 
she  had  not  left  her  mistress  without  consent,  and  taking  things  that 
■were  not  hers.  Her  denial,  however,  cannot  be  contradicted.  Stokes 
v.  People,  53  N.  Y.  164,  175  (1873). 

The  questions  asked  must  have  a  bearing  upon  the  credibility  of 
the  witness.  The  mere  fact  that  they  tend  to  disgrace  him,  with- 
out aflFecting  his  credibility,  is  not  sufficient"  to  admit  them. 

So  a  witness  cannot  be  asked  upon  cross-examination  whether  "he 
was  a  deserter  from  the  United  States  Army."  Gulf,  &c.  R.  K  v. 
Johnson,  83  Tex.  628  (1892).  Or  whether  he  is  in  the  habit  of 
drinking  beer.  People  v.  Williams,  93  Mich.  625  (1892).  Or  whether 
he  had  not  kept  his  wife  as  a  mistress  before  marriage.  Goins  r. 
Moberly,  (Mo.)  29  S.  W.  985  (1895). 

So  where  the  degrading  question  applies  to  a  subject-matter  so 
remote  from  that  under  investigation  as  to  throw  no  light  upon  the 
credibility  of  the  witness  quoad  his  present  testimony.  In  re  Lewis, 
39  How.  CN.  Y.)  Prac.  155  (1862). 
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A  witness  may  be  asked  whether  he  had  not  been  discharged 
frora  the  police  force  of  a  certain  city.  Wroe  v.  State,  20  Oh.  St. 
460  (1870). 

Power  of  the  Court.  —  Cross-examination  as  to  credit  must 
frequently  be  limited  in  time  and  scope,  unless  it  is  to  add  an 
almost  intolerable  burden  of  annoyance  to  the  frequently  unenjoy- 
able  position  of  a  witness.  Prescott  v.  Ward,  10  All.  20.3  (1865)  j 
Ellsworth  V.  Potter,  41  Vt.  685  (1869). 

This  discretion  is  not  reviewable  except  upon  satisfactory  evi- 
dence of  prejudice.     Comstock  v.  Smith,  20  Mich.  338  (1870). 

So  far  as  this  limitation  is  not  applied  by  the  good  sense  and 
fairness  of  counsel,  it  must  be  imposed  by  the  court.  May  hew  v. 
Thayer,  8  Gray,  172  (1857). 

To  a  certain  extent  this  amounts  to  permitting  the  reception  of 
relevant  evidence  to  be  discretionary  with  the  presiding  justice. 

But  while  the  credibility  of  witnesses  is  an  entirely  relevant  fact, 
the  proof  offered  to  affect  it  is  so  frequently  indirect  and  collateral 
that  its  regulation  frequently  partakes  of  the  right  of  the  court  to 
protect  witnesses  and  parties  from  unseemly  abuse. 

''  It  has  always  been  held  that  within  reasonable  limits  a  witness 
may,  on  cross-examination,  be  very  thoroughly  sifted  upon  his 
character  and  antecedents.  The  Court  has  a  discretion  as  to  how 
far  propriety  will  allow  this  to  be  done  in  a  given  case,  and  will  or 
should  prevent  any  needless  or  wanton  abuse  of  the  power.  But 
within  this  discretion  we  think  a  witness  may  be  asked  concerning 
all  antecedents  which  are  really  significant,  and  which  will  explain 
his  credibility,  and  it  is  certain  that  proof  of  punishment  in  a  State 
prison  may  be  an  important  fact  for  this  purpose.  And  it  is  not 
very  easy  to  conceive  why  this  knowledge  may  not  be  as  properly 
derived  from  the  witness  as  from  other  sources.  He  must  be  bet- 
ter acquainted  than  others  with  his  own  history,  and  is  under  no 
temptation  to  make  his  own  case  worse  than  truth  will  warrant. 
There  can  with  him  be  no  mistakes  of  identity.  If  there  are  ex- 
tenuating circumstances,  no  one  else  can  so  readily  recall  them. 
We  think  the  case  comes  within  the  well  established  rules  of 
cross-examination,  and  that  the  few  authorities  which  seem  to 
doubt  it,  have  been  misunderstood,  or  else  have  been  based  upon  a 
fallacious  course  of  reasoning,  which  would,  in  nine  cases  out  of  ten, 
prevent  an  honest  witness  from  obtaining  better  credit  than  an 
abandoned  ruffian.  We  are  satisfied  there  was  no  error  in  admit- 
ting this  testimony."  Wilbur  v.  Flood,  16  Mich.  40  (1867).  "  This 
character  of  cross-examination  is  permitted  upon  the  theory,  that 
where  a  man^s  life  or  liberty  depends  upon  the  testimony  of  an- 
other, it  is  of  the  highest  importance  that  they  whom  the  law  makes 
the  exclusive  judges  of  the  facts  and  the  credibility  of  the  wit- 
nessesy  should  know  how  far  the  witness  is  to  be  trusted.   They  ought 
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to  know  his  surroundings  and  status,  so  as  not  to  give  to  one  belong- 
ing to  the  criminal  class  the  same  credit  as  he  whose  character  is 
irreproachable.  If,  therefore,  it  should  appear  on  cross^xamina- 
tion,  that  the  witness  had  a  previous  criminal  experience,  or  spent 
a  part  of  his  life  in  jail  (Real  v.  The  People,  42  N.  Y.  270 ;  Thomp- 
son on  Trials,  458 ;  1  Greenleaf  on  Evidence,  455),  or  was  convicted, 
or  has  suffered  some  infamous  punishment,  or  had  been  in  jail  on  a 
criminal  charge  (1  Best  on  Evidence,  130),  it  would  tend  to  shake 
or  impair  his  credit,  and  the  jury  should  have  such  information. 
While  it  may  seem  hard  to  compel  a  witness  to  commit  perjury  or 
destroy  his  own  standing  before  the  court,  it  would  seem  absurd  to 
place  the  feelings  of  a  profligate  witness  in  competition  with  the 
substantial  rights  of  the  parties  in  the  case. 

^'But  it  is  to  be  remembered,  and  all  the  authorities  unite  in  the 
statement,  that  the  examination  must  be  kept  within  bounds  by 
the  court ;  that  the  question  should  only  be  permitted  where  the 
ends  of  justice  clearly  require  it,  and  the  inquiry  relates  to  trans- 
actions comparatively  recent,  bearing  directly  on  the  present  char- 
acter of  the  witness,  and  is  essential  to  the  true  estimation  of  his 
testimony  by  the  jury."  Carroll  v.  State,  32  Tex.  Cr.  Rep.  431 
(1893)  ;  Tobias  v.  Treist,  (Ala.)  15  So.  914  (1894). 

^'In  cross-examining  one  of  defendaut's  witnesses  with  a  view  of 
locating  him  at  a  distant  point  in  Kansas,  so  as  to  show  that  he 
could  not  have  witnessed  the  accident,  the  witness  was  asked  if  he 
was  not  at  the  place  in  Kansas  attending  a  trial  for  divorce  on  the 
charge  of  adultery,  in  which  he  was  a  co-respondent.  He  answered 
that  he  was  not.  He  was  then  further  asked  if  he  did  not  have 
such  a  case.  There  is  much  liberty  allowed  to  the  cross-examiner, 
but  it  must  be  utilized  bona  fide  for  the  purpose  of  eliciting  the 
truth  as  to  the  point  being  examined.  It  is  apparent,  from  the 
record,  that  this  question  was  not  put  to  the  witness  in  this  way  for 
the  purpose  of  reminding  him  that  he  was  in  Kansas  at  the  time  of 
the  accident,  but  rather  to  get  a  discreditable  matter  before  the  jury 
for  purposes  not  allowable."  Ephland  v.  Mo.  Pac.  R'y  Co.,  57  Mo. 
App.  147  (1894). 

On  an  indictment  for  assault,  the  complaining  witness  cannot  be 
asked  how  frequently  he  has  been  drunk  since  the  assault,  as  the 
question  "  had  no  bearing  whatever  on  the  issues  involved  in  the 
case."  People  v.  Sutherland,  104  Mich.  468  (1895).  For  the  same 
reasons  a  witness  cannot  be  asked  whether  he  has  passed  under  a 
name  other  than  his  real  one.    People  v.  Denby,  108  Cal.  54  (1895). 

"The  antecedents  of  a  witness  are  a  proper  subject-matter  of 
inquiry  on  his  ecoss-examination  and  the  ruling  of  the  court  below 
did  not  unduly  abridge  such  inquiry,  but  merely  forbids  needless 
prolixity."    Toledo,  &c.  R.  R.  v.  Bailey,  43  111.  App.  292  (1892). 

The  extent  to  which  the  antecedents  of  a  witness  can  be  gone 
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into  on  cross-examination  is  a  matter  within  the  sound  discretion 
of  the  court.     Hill  v.  State,  42  Neb.  503  (1894). 

The  matter  being  discretionary  with  the  court,  it  is  not  error  to 
refuse  to  permit  an  inquiiy  on  the  matter  of  religious  belief,  — for 
example,  to  inquire  of  the  witness  "whether  the  spirit  of  Daniel 
Webster  was  present  aiding  him  in  the  trial,  and  whether  he  had 
been  assisted  by  departed  spirits  in  obtaining  information  of  the 
defence/'  "  Upon  cross-examination,  a  witness  may  be  asked  any 
questions  which  tend  to  test  his  accuracy,  veracity,  or  credibility, 
or  to  shake  his  credit  by  injuring  his  character;  and  to  this  end 
his  way  of  life,  his  associations,  his  habits,  his  prejudices,  his  men- 
tal idiosyncrasies  (if  they  aifect  his  capacity),  may  all  be  relevant. 
Step.  Dig.  of  Ev.,  Art.  129;  1  Gr.  Ev.,  s.  446.  But  it  is  not  cus- 
tomary in  modern  practice  to  permit  an  inquiry  into  a  man's  pecu- 
liarity of  religious  belief.  This  is  not  because  the  inquiry  might 
tend  to  disgrace  him,  but  because  it  would  be  a  personal  scrutiny 
into  the  state  of  his  faith  and  conscience  contrary  to  the  spirit  of 
our  institutions."  Free  v.  Buckingham,  59  N.  H.  219,  225  (1879); 
People  V.  Copsey,  71  Cal.  648  (1887). 

The  range  of  cross-examination  as  to  collateral  matters  is  dis- 
cretionary with  the  court.  Dunn  v,  Altman,  50  Mo.  App.  231 
(1892);  SantaAnav.Harlin,  99  Cal.  538(1893);  Thompson  v.  State, 
100  Ala.  70  (1893)  ;  Bailey  v.  Bailey,  (la.)  63  N.  W.  341  (1895). 

''But  the  substantial  right  should  neither  be  abridged  nor 
denied."    News  Pub.  Co.  v.  Butler,  (Ga.)  22  S.  E.  282  (1895). 

And  while,  to  test  the  memory  of  a  witness,  much  latitude  is 
allowed  a  cross-examiner,  the  cross-examination  may  be  prevented 
from  prying  into  the  private  affairs  of  a  witness  which  are  foreign 
to  the  investigation.  Thus,  where  a  jeweller  was  called  to  identify 
a  stolen  chain  made  by  him  some  years  before,  he  cannot  be  asked 
the  approximate  amount  of  business  done  by  him  yearly.  State  v. 
Ell  wood,  17  R.  I.  763  (1892). 

It  is  the  duty  of  the  court  not  only  to  protect  the  rights  of  liti- 
gants, but  to  prevent  useless  consumption  of  the  public  time,  and, 
consequently,  where  counsel  insist  upon  needlessly  repeating  ques- 
tions or  asking  irrelevant  ones,  the  court,  after  cautioning  counsel, 
may  order  the  witness  to  stand  aside.  McPhail  v.  Johnson,  115 
N.  C.  298  (1894) ;  Winslow  v.  Covert,  52  111.  App.  63  (1893). 

The  rule  imposes  no  limitation  upon  the  right  of  parties  to 
develop  directly  relevant  facts  upon  cross-examination.  "  So  far  as 
the  cross-examination  of  a  witness  relates  either  to  facts  in  issue,  or 
relevant  facts,  it  may  be  pursued  by  counsel  as  matter  of  right;  but 
when  its  object  is  to  ascertain  the  accuracy  or  credibility  of  a  wit- 
ness, its  method  and  duration  are  subject  to  the  discretion  of  the 
trial  judge,  and  unless  abused,  its  exercise  is  not  the  subject  of  re- 
view ;  nor  can  the  witness  be  cross-examined  as  to  any  facts,  which. 
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if  admitted,  would  be  collateral  and  wholly  irrelevant  to  the  matter 
in  issue,  and  which  would  iu  no  way  affect  his  credit."  Langley  v. 
Wadsworth,  99  N.  Y.  61  (1885). 

Impeachment  by  Contbabicto&y  Statements.  —  As  a  further 
method  of  impeaching  the  credibility  of  a  witness,  he  may  be 
asked,  upon  cross-examination,  whether  he  has  not  made  statements 
at  other  times  inconsistent  with  his  present  evidence.  Sloan  v. 
New  York  Central  R.  K.,  45  N.  Y.  125  (1871)  ;  Toplitz  v.  Hedden, 
146  U.  S.  252  (1892). 

If  the  witness  do  not  testify  to  having  made  such  contradictory 
statements,  the  fact  may  be  proved ;  provided,  the  subject-matter  of 
the  statement  is  material  to  the  case.  Keerans  v.  Brown,  68  N.  G. 
43  (1873)  ;  Sloan  v.  New  York  Central  R.  R.,  45  N.  Y.  125  (1871); 
Woodrick  v.  Woodrick,  141  N.  Y.  457  (1894) ;  Welch  v.  Abbot,  72 
Wis.  512  (1888)  ;  State  v.  Staley,  14  Minn.  105  (1869) ;  People  v. 
Furtado,  57  Cal.  345  (1881) ;  Faulkner  v.  Rondoni,  104  Cal.  140 
(1894) ;  Beardsley  r.  Wildman,  41  Conn.  515  (1874)  ;  Henderson  v. 
State,  1  Tex.  App.  432  (1876)  ;  Schlater  v.  Winpenny,  75  Pa.  St.  321 
(1874) ;  State  v.  Goodwin,  32  W.  Va.  177  (1889) ;  Ray  v.  Bell,  24 
111.  444  (1860)  ;  Goodall  v.  State,  1  Oreg.  333  (1861)  ;  Jones  r.  Mal- 
vern Lumber  Co.,  58  Ark.  125  (1893) ;  State  v.  Walters,  7  Wash. 
246  (1893)  ;  Fremont  Butter,  &c.  Co.  v.  Peters,  45  Neb.  356  (1895) ; 
State  V.  Ray,  54  Kans.  160  (1894). 

It  is  not  essential  to  the  admissibility  of  the  contradictory  state- 
ment that  its  making  should  be  categorically  denied.  It  is  suffi- 
cient if  it  is  not  admitted.  Where  a  witness,  upon  being  asked  on 
cross-examination  whether  he  had  not  made  a  certain  statement  to 
a  particular  person  at  a  particular  time  and  place,  answered  that 
"  he  did  not  know  whether  he  had  or  not,"  the  refusal  of  the  court 
to  allow  the  contradicting  witness  to  testify  was  held  to  be  error. 
"  A  witness  cannot  avoid  contradiction  by  equivocating,  nor  is  the 
opposite  party  to  be  deprived  of  the  right  to  show  tliat  the  witness 
has  made  contradictory  statements,  either  by  his  feigned  or  real 
forgetfulness.  Nothing  but  an  admission  that  he  made  the  very 
statement  alleged,  will  deprive  the  opposite  party  of  the  right  to 
prove  it."  Peck  v.  Ritchey,  66  Mo.  114  (1877)  ;  Liddle  v.  Old 
Lowell  Bank,  158  Mass.  15  (1893). 

So  where  the  witness  testifies  that  he  does  not  remember  having 
made  the  contradictory  statement.  Nute  v.  Nute,  41  N.  H.  60 
(1860)  ;  Ray  v.  Bell,  24  III.  444  (1860)  ;  Liddle  v.  Old  Lowell  Bank, 
158  Mass.  15  (1892);  Smith  v.  State,  (Tex.)  20  S.  W.  554  (1892); 
State  V.  Johnson,  47  La.  Ann.  1225  (1895). 

Such  a  witness  may  be  contradicted  by  proof  that  he  afterwards 
declared  that  he  had  made  the  statement  which  he  has  testified  he 
did  not  remember.     Gregg  v.  Jamison,  55  Pa.  St.  468  (1867). 

So  of  a  witness  who  says  that  she  does  not  think  she  has  ever 
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made  the  statement  in  question.    Com.  t;.  Bean,  111  Mass.  438 
(1873). 

*'  It  is  not  necessary  that  the  contradictions  should  be  in  terms  ; 
statements  by  the  witness,  inconsistent  with  his  testimony  upon 
material  matters,  may  be  proved  against  him."  State  v,  Kingsbury, 
58  Me.  238  (1870)  ;  Spohn  v.  Missouri,  &c.  R.  R.,  122  Mo.  1  (1894) ; 
Liddle  v.  Old  Lowell  Bank,  168  Mass.  15  (1892) ;  Donahoo  v.  Scott, 
(Tex.)  30  S.  W.  385  (1895). 

If  the  point  covered  by  the  alleged  contradiction  be  an  imma- 
terial one,  the  answer  of  the  original  witness  is  conclusive  and  the 
denial  cannot  be  contradicted.  Shields  v,  Cunningham,  1  Blackf. 
86  (1820) ;  Washington  v.  State,  63  Ala.  189  (1879)  ;  Combs  v. 
Winchester,  39  N.  H.  13  (1859)  ;  Hamilton  v.  Holder,  2  Pugsley 
(New  Bruns.),  222  (1874)  ;  McCulloch  v.  Gore,  &c.  Ins.  Co.,  34  Q.  B. 
U.  C.  384  (1874)  ;  People  v.  Devine,  44  Cal.  452  (1872)  ;  Young  v. 
Brady,  94  Cal.  128  (1892). 

^'The  court,  in  such  cases,  has  always  a  right  to  inquire  of  the 
party  offering  such  counter-testimony,  what  contradictory  state- 
ments he  expects  to  prove,  or  to  what  points  he  intends  to  apply 
the  proposed  testimony."  Shields  v.  Cunningham,  1  Blackf.  86 
(1820). 

The  rule  forbidding  proof  of  contradictory  statements  on  imma- 
terial points  is  part  of  a  more  general  rule  that  ^^  A  witness  can- 
not  be  cross-examined  to  a  distinct  collateral  fact,  for  the  purpose 
of  afterwards  contradicting  him."  Livingston  v.  Roberts,  18  Fla. 
70  (1881) ;  State  v.  Kingsbury,  58  Me.  238  (1870)  ;  Com.  v,  Houri- 
gan,  89  Ky.  305  (1889);  People  v.  Dye,  75  Cal.  108  (1888);  U.  S. 
r.  White,  5  Cranch  C.  Ct.  38, 42  (1836)  ;  Smith  v.  Royalton,  53  Vt. 
604  (1881) ;  Schell  v.  Plumb,  55  N.  Y.  592  (1874) ;  Shurtleff  v. 
Parker,  130  Mass.  293  (1881) ;  Alexander  v.  Kaiser,  149  Mass.  321 
(1889)  ;  Gilbert  v.  Gooderham,  6  U.  C.  C.  P.  39  (1856)  ;  State  v. 
Hawn,  107  N.  C.  810  (1890)  ;  Lewis  v.  Barker,  55  Vt.  21  (1883); 
Johnson  v.  State,  22  Tex.  App.  206  (1886)  ;  Franklin  v,  Franklin, 
90  Tenn.  44  (1890)  ;  Jones  v.  State,  67  Miss.  Ill  (1889) ;  Bullard  v. 
Lambert,  40  Ala.  204  (1866);  Wau-kon-chaw-neek-kaw  v,  U.  S.,  1 
Morris,  (la.)  332  (1844)  ;  Marx  v.  People,  63  Barb.  618  (1872) ; 
State  V.  Benner,  64  Me.  267  (1874)  ;  Fletcher  v.  Boston  &  Maine 
R.  R.,  1  All.  9  (1861) ;  Johnson  v.  Wiley,  74  Ind.  233  (1881)  ;  Jones 
r.  M'Neil,  2  Bailey  (S.  C),  466  (1831)  ;  Seavy  v.  Dearborn,  19 
]S^  H.  351  (1849)  ;  Stokes  v.  People,  53  N.  Y.  164  (1873)  ;  People 
V.  Murphy,  135  N.  Y.  450  (1892)  ;  Union  Pacific  R.  R.  v.  Reese,  56 
Fed.  Rep.  288  (1893) ;  State  v.  Donelon,  45  La.  Ann.  744  (1893)  ; 
Central  R.  R  v.  Allmon,  147  111.  471  (1893) ;  State  v.  McGahey, 
3  No.  Dak.  293  (1893)  ;  Battaglia  v.  Thomas,  6  lex.  Civ.  App.  563 
(1893) ;  Perry  v.  Moore,  66  Vt.  619  (1894). 

To  permit  such  contradiction  is  reversible  error.    Davis  v.  State, 
(Tex.)  20  S.  W.  923  (1893). 
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Effect  of  Established  Contbadictiox.  —  If  the  witness  whose 
contradictory  statement  is  shown  be  a  party,  the  denied  statement  is 
itself  evidence,  upon  ordinary  principles,  as  an  admission.  Bru- 
baker  v.  Taylor,  76  Pa.  St.  83  (1874) ;  Lucas  v.  Flinn,  35  la.  9  (1872) ; 
Rose  r.  Otis,  18  Colo.  59  (1892). 

And  a  foundation  for  impeachment  need  not  be  laid  as  in  case  of 
other  witnesses.     State  v.  Freeman,  (S.  C.)  20  S.  E.  974  (1895). 

While  an  inconsistent  statement  by  a  party  would  be  admitted,  on 
ordinary  principles,  as  an  admission  (Rose  v.  Otis,  18  Colo.  59,  1892), 
yet  where  the  effect  claimed  for  the  contradictory  statement  is  not 
that  of  admission  but  of  impeachment,  the  same  foundation  must 
be  laid  as  in  case  of  any  other  witness.  Browning  v.  Grosnell,  91 
la.  448  (1894). 

In  the  case  of  a  witness  not  a  party,  the  denied  statement  does 
not  become  evidence  of  the  facts  set  forth  in  it.  Its  effect  is  limited 
to  impeaching  the  present  statement  of  the  witness  by  establishing 
the  fact  that  he  has  stated  the  fact  differently  at  another  time. 
Keerans  v.  Brown,  68  N.  C.  43  (1873);  Heddles  v.  Chicago,  &c. 
R.  R.,  74  Wis.  239  (1889);  Shields  v,  Cunningham,  1  Blackf.  86 
(1820);  Peck  v,  Ritchey,  66  Mo.  114  (1877);  Dobson  v.  Cothran, 
34  S.  C.  518  (1890). 

To  contrary  effect,  see  Henderson  v.  State,  1  Tex.  App.  432  (1876). 
See  also  Chicago,  &c.  R.  R.  v.  Artery,  137  U.  S.  507  (1890). 

The  further  effect  is  to  impeach  the  witness  himself.  Keerans 
V.  Brown,  68  N.  C.  43  (1873) ;  Shields  v.  Cunningham,  1  Blackf.  86 
(1820);  Henderson  v.  State,  1  Tex.  App.  432  (1876);  Rose  v.  Otis, 
18  Colo.  59  (1892). 

And  the  jury  are  at  liberty  to  disregard  his  entire  evidence. 
Blotcky  V.  Caplan,  91  la.  352  (1894). 

Contradictory  statements  can  only  be  shown,  first,  as  above  stated, 
when  they  relate  to  a  material  point,  and,  second,  when  the  attention 
of  the  witness  whom  it  is  intended  to  impeach  is  specifically  called 
to  the  statement  alleged  to  have  been  made  by  such  references  to 
time,  place,  and  other  circumstances  as  will  enable  the  witness  to 
identify  both  the  statement  and  the  occasion  on  which  it  is  said 
to  have  been  made.  Welch  r.  Abbot,  72  Wis.  512  (1888);  Sloan  v. 
New  York  Central  R.  R.,  45  N.  Y.  125  (1871)  ;  McCulloch  v.  Dobson, 
133  N.  Y.  114  (1892) ;  McKinney  v.  Neil,  1  McLean,  540  (1839) ; 
Matthis  V.  State,  33  Ga.  24  (1861);  People  v.  Devine,  44  Cal.  452 
(1872) ;  Birch  v.  Hale,  99  Cal,  299  (1873)  ;  Richardson  v.  Kelly,  85 
111.  491  (1877) ;  State  v,  Kinley,  43  la.  294  (1876) ;  Neeb  v.  McMillan, 
(la.)  60  N.  W.  612  (1895) ;  Ayres  v,  Duprey,  27  Tex.  593  (1864) ; 
Ledbetter  v.  State,  (Tex.)  29  S.  W.  1084  (1895) ;  State  v.  Angelo,  32 
La.  Ann.  407  (1880);  State  v.  Lewis,  44  La.  Ann.  958  (1892) ;  Hill 
V.  Gust,  55  Ind-  45  (1876) ;  D^ary  v.  Poirier,  20  Low.  Can.  Jurist, 
167  (1875) ;   Spaunhorst  v.  Link,  46  Mo.  197  (1870) ;  Carder  v 
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Priinm,  52  Mo.  App.  102  (1892) ;  State  v.  Baldwin,  56  Mo.  App. 
423  (1893)  ;  State  v.  Ragsdale,  59  Mo.  App.  590  (1894)  ;  Skelton  v. 
Light  &  Power  Co.,  100  Mich.  87  (1894) ;  Thompson  v.  Wertz,  41 
Neb.  31  (1894) ;  Koehler  v.  Buhl,  94  Mich.  496  (1893)  ;  Christian 
V,  Columbus,  &c.  R.  R.,  90  Ga.  124  (1892);  Jackson  v.  Swope,  134 
Ind.  Ill  (1892) ;  Rose  v.  Otis,  18  Colo.  59  (1892);  Hester  v.  State, 
(Ala.)  15  So.  857  (1894). 

"  In  no  other  way  can  a  foundation  be  laid  for  putting  in  the  im- 
peaching testimony."  Chicago,  &c.  R.  R.  v.  Ai'tery,  137  U.  S.  507 
(1890). 

The  rule  is  the  same  where  the  evidence  is  taken  by  deposition. 
Unis  V,  Charlton,  12  Gratt.  484  (1855)  ;  Ryan  v.  People,  (Colo.)  40 
Pac.  775  (1895). 

But  see,  contra,  Robinson  v.  Hutchinson,  31  Vt.  443  (1859). 

Or  where  the  contradictory  statement  is  contained  in  letters 
written  by  the  witness.  Leonard  v,  Kingsley,  50  Cal.  628  (1875) ; 
Randolph  v.  Woodstock,  35  Vt.  295  (1862). 

Or  where  a  prior  contradictory  statement  is  contained  in  a  depo- 
sition.   Bradford  v.  Barclay,  39  Ala.  33  (1863). 

In  Missouri  a  rule  of  peculiar  strictness  apparently  prevails. 
"  The  universal  rule  in  the  practice  in  this  state,  so  far  as  we  are 
advised,  is  to  call  the  witness'  attention  to  the  place,  time  and  lan- 
guage he  is  charged  to  have  uttered,  and  to  ask  the  same  questions 
of  the  impeaching  witnesses."  Spohn  v.  Missouri  Pacific  R.  R., 
116  Mo.  617  (1893). 

So  in  Mississippi.  "  The  witnesses  sought  to  be  impeached  should 
have  been  distinctly  informed  as  to  time,  placQ  and  persons  present 
when  the  supposed  conversation  took  place,  and  the  matter  as  to 
which  it  was  designed  to  call  impeaching  witnesses  should  have 
been  clearly  and  distinctly  presented  to  their  attention.  And  to 
the  matters  thus  inquired  about,  the  impeaching  witnesses  should 
have  had  their  examination  strictly  confined,  and  should  not  have 
been  asked  to  state  what  took  place  on  the  occasions  referred  to, 
and,  in  response,  allowed  to  go  outside  of  and  beyond  the  issue  pre- 
sented in  the  predicate  laid."    Bonelli  v.  Bowen,  70  Miss.  142  (1892). 

It  follows  that  an  absent  witness,  whose  testimony  is  admitted  to 
prevent  a  continuance,  cannot  be  impeached  by  proof  of  contradic- 
tory statements.     St.  Louis,  &c.  R.  R.  v.  Sweet,  57  Ark.  287  (1893). 

The  court  may,  in  its  discretion,  permit  a  witness  to  be  recalled 
for  the  purpose  of  laying  a  foundation  for  impeaching  his  testimony. 
Sanders  v.  State,  (Ala.)  16  So.  935  (1895). 

And  a  new  trial  has  even  been  granted  in  Louisiana  for  failure  to 
allow  such  a  foundation  to  be  laid  after  a  brief  intermission  follow- 
ing upon  the  closing  of  the  cross-examination  of  the  witness.  State 
V.  Nixon,  47  La.  Ann,  836  (1895). 

The  requirement  that  a  foundation  should  be  laid  by  calling  the 
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attention  of  the  witness  to  the  discrediting  statement  is  not  uni- 
versal. 

In  Connecticut,  for  example,  the  discrediting  statement  is  admis- 
sible without  laying  such  a  foundation.  Hedge  t;.  Glapp,  22  Conn. 
262  (1853). 

So  in  Maine,  New  Portland  v.  Kingfield,  55  Me.  172  (1867). 
And  New  Hampshire.  Titus  v.  Ash,  24  N.  H.  319  (1851) ;  Cook  v. 
Brown,  34  N.  H.  460  (1857). 

So,  also,  in  Massachusetts.  Com.  r.  Hawkins,  3  Gray,  463  (1855) ; 
Ryerson  v.  Abington,  102  Mass.  526  (1869) ;  Smith  v.  Metropolitan 
R.  R.,  137  Mass.  61  (1884).  "  Such  a  course  is  not  necessary  under 
our  practice,  when  the  witness  is  called  by  the  opposite  party.'' 
Carville  v.  Westford,  163  Mass.  544  (1895). 

A  Massachusetts  statute  authorizes  such  evidence  in  case  a  party 
desires  to  discredit  his  own  witnesses  by  proof  of  contradictory 
statements.  Pub.  Stats.  Chap.  169,  §  22;  Com.  v.  Smith,  163  Mass. 
411  (1895). 

Where  a  prior  statement  has  been  reduced  to  writing,  "a  witness 
is  not  bound  to  answer  as  to  matters  reduced  to  writing  by  himself 
or  another,  and  subscribed  by  him,  until  after  the  writing  has  been 
produced  and  read  or  shown  to  him."  Wills  v.  State,  74  Ala.  21 
(1883). 

Where  the  contradicting  statement  is  in  writing,  the  writing 
should  be  produced  for  examination  and  inspection  by  the  witness, 
and  questions  as  to  its  contents  are  not  ordinarily  admissible.  ^'  The 
reason  of  the  rule  applies  as  strongly  to  written  as  to  oral  state- 
ments made  by  the  witness ;  and  when  his  evidence  is  sought  to  be 
impeached  by  written  statements,  alleged  to  have  been  made  by 
him,  the  writing  should  be  first  produced,  so  that  he  may  have  an 
opportunity  for  inspection  and  examination.  And  as  the  writing  is 
the  best  evidence  of  the  statement  made  by  the  witness  therein, 
questions  as  to  the  contents  are  not  ordinarily  admissible."  Gaffney 
V.  People,  50  N.  Y.  416,  423  (1872) ;  People  v.  Dill  wood,  (Cal.)  39 
Pac.  438  (1895). 

Apparently  this  principle  was  not  disputed  by  the  court  in  Chi- 
cago, &c.  R.R.  V.  Artery,  137  U.  S.  507  (1890). 

The  rule  is  the  same  as  to  contradictory  statements  made  subse- 
quent to  the  statements  made  as  a  witness;  a  proper  foundation 
must  be  laid  as  to  such  statements. 

Where  the  evidence  is  by  deposition  in  order  to  establish  a  sub- 
sequent contradiction,  the  discrediting  party  must  take  out  a  new 
commission  for  the  witness. 

<'  The  rule  is  well  settled  in  England,  that  a  witness  cannot  be 
impeached  by  showing  that  he  had  made  contradictory  statements 
from  those  sworn  to,  unless  on  his  examination  he  was  asked 
whether  he  had  not  made  such  statements  to  the  individuals  by 
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whom  the  proof  was  expected  to  be  given.    In  the  Queen's  case, 

2  Brod.  &  Bing.  312 ;   Angus  v.  Smith,  1  Moody  &  Malkin,  473 ; 

3  Starkie's  Ev.  1740,  1763,  1754;  Carpenter  v.  Wall,  11  Adol.  & 
Ellis,  803.  This  rule  is  founded  upon  common  sense,  and  is  essential 
to  protect  the  character  of  a  witness.  His  memory  is  refreshed  by 
the  necessary  inquiries,  which  enables  him  to  explain  the  statements 
referred  to,  and  show  they  were  made  under  a  mistake,  or  that  there 
was  no  discrepancy  between  them  and  his  testimony. 

This  rule  is  generally  established  in  this  country  as  in  England. 
Doe  t^.  Eeagan,  6  Blackford,  217 ;  Franklin  Bank  v.  Steam  Nav.  Co., 
11  Gill  &  Johns.  28 ;  Palmer  v.  Haight,  2  Barbour's  Sup.  Ct.  R. 
210,  213 ;  1  McLean's  R.  640 ;  2  lb.  326 ;  4  lb.  378,  381 ;  Jenkins 
V.  Eldridge,  2  Story's  Rep.  181,  284 ;  Kimball  v.  Davis,  19  Wend. 
437 ;  25  Wend.  269.  '  The  declaration  of  witnesses  whose  testimony 
has  been  taken  under  a  commission,  made  subsequent  to  the  taking 
of  their  testimony,  contradicting  or  invalidating  their  testimony  as 
contained  in  the  depositions,  is  inadmissible,  if  objected  to.  The 
only  way  for  the  party  to  avail  himself  ot  such  declarations  is  to  sue 
out  a  second  commission.'  '  Such  evidence  is  always  inadmissible 
until  the  witness,  whose  testimony  is  thus  sought  to  be  impeached, 
has  been  examined  upon  the  point,  and  his  attention  particularly 
directed  to  the  circumstances  of  the  transaction,  so  as  to  furnish 
him  an  opportunity  for  explanation  or  exculpation.' 

This  rule  equally  applies  whether  the  declaration  of  the  wit- 
ness, supposed  to  contradict  his  testimony,  be  written  or  verbal. 
3  Starkie's  Ev.  1741."    Conrad  v.  Griffey,  16  How.  38, 46  (1863). 

It  is  immaterial  that  the  contradicting  statement  is  made  subse- 
quent to  the  bringing  of  the  suit.  Spaunhorst  v.  Link,  46  Mo.  197 
(1870). 

Where  the  discrediting  statement  was  made  out  of  court,  and 
subsequent  to  the  evidence  as  a  witness,  it  is  necessary  to  recall  the 
witness  sought  to  be  impeached  for  the  purpose  of  laying  the  usual 
foundation.  Seguin  v,  Rochon,  11  Montreal  Legal  News,  386 
(1888). 

The  reasons  for  a  contrary  rule  are  given  in  Tucker  v.  Welsh,  17 
Mass.  160  (1821). 

The  object  of  the  rule  requiring  that  the  witness  should  first  be 
asked  whether  he  has  made  the  contradictory  statement  alleged  is 
apparently  a  double  one.     (1)    Fairness  to  the  witness. 

'<  Counsel  had  no  right  to  limit  the  witness'  answer  to  a  cate- 
gorical yes  or  no.  The  rule  requiring  that  the  witness  shall  be 
interrogated  as  to  such  previous  statements,  as  a  preliminary  to  any 
offer  to  prove  his  prior  contradictory  statements,  as  a  means  of  im- 
peaching him,  is  without  aim  or  meaning,  unless  it  secures  to  the 
witness  the  right  and  opportunity  of  explaining  what  he  did  say. 
The  law  secures  to  him  that  right."  Washington  v.  State,  63  Ala. 
189  (1879) ;  Spaunhorst  v.  Link,  46  Mo.  197  (1870). 
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Where  the  witness  admits  the  contradictioD,  his  attempts  at  ex. 
planatioD,  e.  g,,  that  he  was  confused  at  the  time  of  the  first  state* 
ment,  and  embaiTassed  by  the  absence  of  his  papers,  is  a  collateral 
matter,  and  cannot  be  itself  contradicted.  Beemer  v,  Kerr,  23 
Q.  B.  U.  C.  557  (1864). 

But  see  Ordway  v.  Haynes,  50  N.  H.  159  (1870),  contra. 

Where  no  opportunity  has  been  afforded  for  laying  a  foundation, 
e.  g.j  where  the  evidence  of  the  original  witness  is  in  a  statutory 
deposition  taken  ex  parte,  the  contradicting  evidence  has  been  re- 
ceived.    McKinney  v.  Neil,  1  McLean,  540  (1839). 

But  the  fact  that  the  witness  is  now  deceased  does  not  affect  the 
operation  of  the  rule.     Craft  v.  Com.,  81  Ky.  250  (1883). 

Where  inability  to  lay  a  proper  foundation  is  due  to  the  laches  or 
intentional  neglect  of  the  impeaching  party,  the  rule  requiring  a 
foundation  will  be  enforced  and  the  contradictory  statement  ex- 
cluded. "The  circumstances  under  which  the  former  statements 
of  a  witness  in  regard  to  the  subject  matter  of  his  testimony  when 
examined  in  the  principal  case  can  be  introduced  to  contradict  or 
impeach  his  testimony,  are  well  settled,  and  are  the  same  whether 
his  testimony  in  the  principal  case  is  given  orally  in  court  before 
the  jury  or  is  taken  by  deposition  afterwards  read  to  them.  In  all 
such  cases,  even  where  the  matter  occurs  on  the  spur  of  the  moment 
in  a  trial  before  a  jury,  and  where  the  objectionable  testimony  may 
then  come  for  the  firat  time  to  the  knowledge  of  the  opposite  party, 
it  is  the  rule  that  before  those  former  declarations  can  be  used  to 
impeach  or  contradict  the  witness,  his  attention  must  be  called  to 
what  may  be  brought  forward  for  that  purpose,  and  this  must  be 
done  with  great  particularity  as  to  time  and  place  and  circum- 
stances, so  that  he  can  deny  it,  or  make  any  explanation,  intended 
to  reconcile  what  he  formerly  said  with  what  he  is  now  testifying. 
While  the  courts  have  been  somewhat  liberal  in  giving  the  opposing 
party  an  opportunity  to  present  to  the  witness  the  matter  in  which 
they  propose  to  contradict  him,  even  going  so  far  as  to  permit  him. 
to  be  recalled  and  cross-examined  on  that  subject  after  he  has  left 
the  stand,  it  is  believed  that  in  no  case  has  any  court  deliberately 
held  that  after  the  witness's  testimony  has  been  taken,  committed 
to  writing,  and  used  in  the  court,  and  by  his  death  he  is  placed 
beyond  the  reach  of  any  power  of  explanation,  then  in  another  trial 
such  contradictory  declarations,  whether  by  deposition  or  otherwise, 
can  be  used  to  impeach  his  testimony.  Least  of  all  would  this  seem 
to  be  admissible  in  the  present  case,  where  three  trials  had  been  had 
before  a  jury,  in  each  of  which  the  same  testimony  of  the  witness 
Johnson  had  been  introduced  and  relied  on,  and  in  each  of  which 
he  had  been  cross-examined,  and  no  reference  made  to  his  former 
deposition  nor  any  attempt  to  call  his  attention  to  it.  This  prin- 
ciple of  the  rule  of  evidence  is  so  well  understood  that  authorities 
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are  not  necessary  to  be  cited."    Ayers  v.  Watson,  132  U.  S.  394,  404 
(1889).    - 

"  The  general  rule  of  practice,  to  insure  fairness,  requires,  if  a 
witness  is  to  be  impeached  by  proof  of  inconsistent  declarations  out 
of  court,  that  such  witness  should  have  notice  of  the  time  and  occa- 
sion of  such  declarations.  And  such  inquiries  are  so  far  in  the  dis- 
cretion of  the  court,  that  it  would  not  be  error,  in  any  case,  if  the 
court  should  require  a  particular  statement  of  the  time,  place,  and 
occasion  when  such  impeaching  declarations  were  made.  Some  wit- 
nesses, to  insure  fair  dealing,  would  require  the  protection  of  the 
court,  while  with  others  it  would  be  needless."  State  v.  Glynn,  61 
Vt  577  (1879). 

(2)  To  establish  an  unequivocal  contradiction. 

General  questions,  such  as  whether  the  witness  has  ever  said  as 
claimed,  or  whether  he  has  always  told  the  same  story,  are  not 
competent.  Henderson  v.  State,  1  Tex.  App.  432  (1876).  Or  as  to 
whether  he  has  not  '^  at  various  times  made  different  and  contradic- 
tory statements  to  different  persons."  Jones  v.  State,  65  Miss.  179 
(1887). 

And  a  witness  cannot,  upon  cross-examination,  be  required  to 
narrate  specified  conversations  with  certain  individuals  "  in  order  to 
ascertain  whether  the  witness  had  given  a  different  version."  R.  v. 
Mailloux,  3  Pugsley  (New  Bruns.),  493,  509  (1876). 

The  specific  question  must  be  asked  "  whether  or  not  h*e  has  said 
or  declared  that  which  is  intended  to  be  proved ; "  it  is  not  suffi- 
cient to  direct  the  attention  of  the  witness  to  dates,  names,  and 
other  attendant  circumstances.  Higgins  v.  Carlton,  28  Md.  115 
(1867). 

Where  the  witness  sought  to  be  discredited  is  a  party,  as  the  dis- 
crediting statement  is  itself  an  admission,  and  competent  as  such, 
it  has  been  held  that  the  ordinary  foundation  need  not  be  laid. 
Brubaker  v.  Taylor,  76  Pa.  St.  83  (1874) ;  Hunter  v,  Gibbs,  79  Wis. 
70  (1891). 

To  obtain  these  two  ends  above  mentioned,  viz,  fairness  to  the 
witness  and  the  opportunity  of  securing  an  unequivocal  contradic- 
tion, a  wide  discretion  is  usually  placed  in  the  hands  of  the  court. 
"  To  lay  the  foundation  for  contradiction,  it  is  necessary  to  ask  the 
witness  specifically  whether  he  has  made  such  statements ;  and  the 
usual  and  most  accurate  mode  of  examining  the  contradicting  wit- 
ness, is  to  ask  the  precise  question  put  to  the  principal  witness; 
otherwise,  hearsay  evidence,  not  strictly  contradictory,  might  be 
introduced,  to  the  injury  of  the  parties,  and  in  violation  of  legal 
rules.  But  the  practice  upon  this  subject  must  be,  to  some  extent, 
under  the  control  and  discretion  of  the  court.  It  is  important  that 
the  jury  should  understand  that  such  evidence  is  collateral,  and  not 
evidence  in  chief;  and  the  witness  sought  thus  to  be  impeached 
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should  have  an  opportunity  of  making  explanation,  in  order  that  it 
may  be  seen  whether  there  is  a  serious  conflict,  or  only  a  misunder- 
standing or  misapprehension ;  and  for  the  purpose  of  eliciting  the 
real  truth,  the  court  may  vary  the  strict  course  of  examination.'' 
Sloan  V.  N.  Y.  Central  E.  R.  Co.,  45  N.  Y.  125  (1871). 

The  court  may  even  in  its  discretion  permit  proof  of  contradictory 
statements  without  laying  the  proper  foundation.  Walden  v.  Finch, 
70  Pa.  St.  460  (1872). 

The  abuse  of  such  a  discretion  is  err6r.     Ihid, 

The  contradicting  witness  can  testify  only  as  to  statements  for 
which  the  foundation  has  been  properly  laid  by  calling  them  to  the 
attention  of  the  witness  proposed  to  be  discredited.  He  cannot  state 
other  parts  of  the  same  conversation.  State  v.  Staley,  14  Minn.  105 
(1869).  ^^  These  witnesses  having  been  called  for  the  sole  purpose 
of  impeaching  Page,  it  was  only  allowable  to  contradict  him  as  to 
matters  or  statements  to  which  his  attention  had  been  particularly 
called,  and  this  having  been  done,  any  further  conversation  was  not 
evidence,  and  was  properly  excluded.''  State  v.  Staley,  14  Minn. 
105, 114  (1869). 

The  interest  or  bias  of  a  witness  is  always  a  material  fact  within 
the  rule  regulating  the  discrediting  of  witnesses  by  proof  of  contra- 
dictory statements.  Beardsley  v.  Wildman,  41  Conn.  515  (1874); 
Combs  V.  Winchester,  39  N.  H.  13  (1859) ;  Frazier  v.  State,  42  Ark. 
70  (1883)  ;  Day  v.  Stickney,  14  All.  255  (1867)  ;  People  v.  Austin, 
1  Parker,  C.  R.  154  (1847) ;  People  v.  Brooks,  131  N.  Y.  325 
(1892) ;  Davis  v,  Roby,  64  Me.  427  (1875) ;  Swift  Electric  Light 
Co.  V.  Grant,  90  Mich.  469  (1892) ;  Kent  v.  State,  42  Oh.  St.  426 
(1884) ;  Hutchinson  v.  Wheeler,  35  Vt.  330  (1862)  ;  Cornelius  r. 
Cora.,  15  B.  Monr.  (Ky.)  539  (1855)  ;  Consaul  v.  Sheldon,  35  Neb. 
247  (1892). 

And  a  foundation  need  not  be  laid  for  such  a  contradiction.  ^  It 
is  not  a  case  where  the  party  against  whom  the  witness  is  called  is 
seeking  to  discredit  him  by  contradicting  him.  He  is  simply  seek- 
ing to  discredit  him  by  showing  his  hostility  and  malice ;  and  as 
that  may  be  proved  by  any  competent  evidence  we  see  no  reason 
for  holding  that  he  must  first  be  examined  as  to  his  hostility." 
People  V.  Brooks,  131  N.  Y.  321  (1892) ;  Frazier  v.  State,  42  Ark. 
70  (1883).    But  see  Aneals  v.  People,  134  111.  401  (1890). 

Accordingly,  it  is  competent  to  show  by  cross-examination  of  a 
subscribing  witness  to  a  will  that  he  has  received  or  been  promised 
a  reward  for  giving  testimony,  and  if  this  is  denied  by  the  witness, 
admissions  or  declarations  to  that  effect,  made  by  the  witness  out  of 
court,  may  be  proved.  '^  The  interest  which  a  witness  has  in  the 
subject  of  the  controversy  is  a  material  inquiry,  as  it  bears  upon 
the  question  of  credibility."  Matter  of  Will  of  Snelling,  136 
N.  Y.  615  (1893).    In  the  New  York  case,  however^  the  question  ia 
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treated  as  one  of  impeachment,  by  contradictory  statements.  '<  The 
relations  which  the  witness  bears  to  the  case  are  so  far  relevant  to 
the  issue  as  to  admit  proof  of  contradictory  statements  by  way  of 
impeachment  when  the  proper  foundation  is  laid.''     Ibid. 

It  is  not  always  easy  to  determine  what  is  '^  a  material  point '' 
under  the  rule  authorizing  proof  of  contradictory  statements. 
Much  must  be  left,  as  in  other  cases  of  relevancy,  to  the  sound  dis- 
cretion of  the  court. 

Cases  are  frequent  where  no  absolute  reason  presents  itself  why 
the  decision  might  not  equally  well  have  been  the  other  way. 

Thus  in  a  New  York  case  of  an  alleged  contract  to  support  the 
testator,  the  statement  of  a  witness,  called  for  another  point  (and 
who  denied  the  alleged  statement  on  cross-examination),  that  the 
plaintiff  ought  to  have  $1,000,  was  held  material,  and  that  the  wit- 
ness could  be  discredited  by  proof  of  having  made  the  statement. 
Schell  V.  Plumb,  65  N.  Y.  592  (1874). 

The  test  laid  down  for  determining  a  material  question  is  this  : 
Could  the  subject  have  been  inquired  on  by  the  party  calling  the 
witness  ?  If  so,  the  subject  is  one  on  which  a  contradiction  be- 
tween statements  can  be  raised  upon  a  foundation  properly  laid 
during  cross^xamination.  Combs  v.  Winchester,  39  ^.  H.  13 
(1859). 

The  same  test  has  also  been  stated  from  the  standpoint  of  the 
cross-examining  party.  Hildeburn  v.  Curran,  65  Pa.  St.  59  (1870). 
'*  The  test  as  to  whether  a  fact  inquired  of  on  cross  examination  is 
collateral,  is  this:  Would  the  cross  examining  party  be  entitled 
to  prove  it  as  part  of  his  own  case,  tending  to  establish  his  plea." 
Johnson  v.  State,  22  Tex.  App.  206,  223  (1886)  ;  Com.  v.  Goodnow, 
154  Mass.  487  (1891)  ;  Carter  v.  State,  86  Neb.  481  (1893). 

Privileges  of  Cross-Examikation.  —  A  witness  upon  cross- 
examination  may  be  asked  leading  questions  as  to  matters  testified 
to  in  direct  examination.  Harrison  v.  Bowan,  3  Wash.  Circ.  Ct. 
580  (1820). 

Redirect  Examination,  Scope.  —  The  normal  scope  of  re- 
examination is  determined  by  that  of  the  cross-examination  ;  —  which 
it  is  designed  to  supplement,  correct,  and  explain.  Schlencker  v. 
State,  9  Brown  (Neb.),  241  (1879) ;  Carr  v.  Moore,  41  N.  H.  131 
(1860)  ;  Baxter  v,  Abbott,  7  Gray,  71  (1856) ;  Somerville,  &c.  R.  R. 
V.  Doughty,  22  N.  J.  Law,  495  (1850) ;  State  v.  McGahey,  3  No. 
Dak.  293  (1893)  ;  People  v.  Hanifan,  98  Mich.  32  (1893) ;  Pullman's 
Palace-Car  Co.  v.  Harkins,  bB  Fed.  Rep.  932  (1893) ;  Robinson  v. 
Peru,  «fec.  Co.,  1  Okl.  140  (1893)  ;  Chicago;  &c.  R.  R.  v.  Griffith,  44 
Neb.  690  (1895). 

Where  the  cross-examination  is  as  to  inadmissible  facts,  the  re- 
examination takes  the  same  range.  People  v.  Buchanan^  145  N.  Y. 
1  (1895), 
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Conversely,  a  conversation  not  inquired  into  upon  cross-examinar 
tion  cannot  be  inquired  into  upon  redirect  examination.  Dutton  v. 
Woodman,  9  Cash.  265  (1862). 

Where  A's  contradictory  statements  are  shown,  a  proper  founda- 
tion being  laid  on  A's  cross-examination  and  evidence  offered  to 
prove  such  statements,  A  can  be  re-examined  as  to  them.  Jaspers 
V,  Lano,  17  Minn,  296  (1871);  People  v.  Mills,  94  Mich.  630 
(1893). 

Whether  this  limitation  on  the  redirect  examination  shall  be 
rigidly  enforced  in  any  specific  case  is  discretionary  with  the  court. 
Schlencker  v.  State,  9  Brown  (Neb.),  241  (1879). 

Whether  where  a  witness  is  impeached  by  proof  of  contradictory 
statement,  evidence  can  be  given  of  general  good  character,  is  in 
dispute.  That  it  can,  see  Burrell  v.  State,  18  Tex.  713  (1857)  ; 
Sweet  V.  Sherman,  21  Vt.  23  (1848);  Hadjo  v,  Gooden,  13  Ala.  718 
(1848);  Harris  v.  State,  30  Ind.  131  (1868). 

That  it  cannot,  see  Frost  v.  McCargar,  29  Barb.  617  (1859); 
Chapman  v.  Cooley,  12  Rich.  L.  664  (1860)  ;  State  v.  Archer,  73  la. 
320  (1887) ;  Brown  v.  Mooers,  6  Gray,  451  (1856) ;  Stamper  v. 
Griffin,  12  Ga.  450  (1853). 

It  follows  from  the  scope  of  redirect  examination  that  its  object  is 
not  to  enable  the  plaintiff's  witness  to  repeat  his  direct  statement. 
Wickenkamp  v.  Wickenkamp,  77  111.  92  (1875)  ;  Coker  v.  Scheiffer, 
16  Fla.  368  (1878). 

So  the  court  may,  in  its  discretion,  admit  upon  redirect  examina- 
tion a  question  which  might  more  properly  have  been  asked  upon 
the  direct  examination  of  the  witness.  Hemmens  v,  Bentley,  32 
Mich.  89  (1875). 

Or  even  after  the  close  of  the  evidence  on  both  sides  admit  a 
witness  for  the  plaintiff  to  set  up  in  evidence  a  case  substantially 
different  from  that  testified  to  in  his  direct  examination.  Devlin  v. 
Crocker,  7  Q.  B.  U.  C.  398  (1850). 

Or  to  correct  his  previous  testimony,  and  such  exercise  of  discre- 
tion does  not  constitute  error  unless  there  is  a  manifest  abuse  of 
discretion  apparent.  Cherokee  Packet  Co.  v,  Hilson,  95  Tenn.  1 
(1895). 

Re-Cross-Examination,  Scope.  —  Ke-cross-examination  sustains 
the  same  relation  to  the  redirect  examination  that  the  latter  does  to 
the  original  cross-examination.  "  Had  the  second  examination  by 
the  plaintiffs  been  confined  to  what  was  either  explanatory  of  the 
first,  or  in  rebuttal  of  his  cross-examination,  the  examination  might 
have  been  considered  as  closed.  But  the  Court  having  suffered  this 
new  matter  to  be  brought  out,  opportunity  should  have  been  ex- 
tended to  the  defendants  to  have  interrogated  the  witness  further 
as  to  this  new  matter.*'  Wood  v.  McGuire's  Children,  17  Ga.  303 
(1855). 
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Much  is  Discbetionaey  with  the  Court.  —  Where  a  witness 
was  recalled  purely  to  make  a  correction,  it  was  held  to  be  discretion- 
ary with  the  court  to  limit  the  re-cross-examination  strictly  to  the 
point  sought  to  be  corrected.  Thornton  v.  Thornton,  39  Vt.  122 
(1866). 

The  court  may  even  refuse  to  permit  a  re-cross-examination 
where,  in  its  judgment,  no  useful  purpose  will  be  served  by  it. 
Com.  V.  Nickerson,  6  All.  518  (1862) ;  State  v.  Hoppiss,  5  Tred. 
Law,  406  (1845);  People  v.  Keith.  50  Cal.  137  (1875);  Jackson  v. 
Filleau,  15  Lower  Can.  Reports,  60  (1864). 

And  such  exercise  of  discretion  will  not  be  reviewed,  unless  it 
has  been  abused.    People  v.  Keith,  50  Cal.  137  (1875). 

But  it  is  error  not  to  allow  an  important  witness  to  correct  his 
evidence  on  a  material  point.     State  v.  Mays,  24  S.  C.  190  (1885). 

FuKTHEB  Examinations.  —  Examinations  in  surrebuttal  are  dis- 
cretionary with  the  court.  "The  examination  of  the  defendant's 
daughter  in  surrebuttal,  after  she  had  been  examined  before,  was  a 
matter  within  the  sound  discretion  of  the  court.  Slight  explana- 
tions will  often  explain  apparent  discrepancies,  or  exhibit  a  wit- 
ness's truthfulness ;  and  a  court  will  not  suffer  truth  to  be  smothered 
by  form,  when  a  discreet  exercise  of  its  power  will  prevent  it.'' 
Koenig  v.  Bauer,  57  Pa.  St.  168  (1868). 

"And  the  exercise  of  that  discretion  will  not  be  reviewed." 
Goodyear  Rubber  Co.  v.  Scott  Co.,  96  Ala.  439  (1892). 

A  trial  court  may  even,  of  its  own  motion,  recall  a  witness  for 
the  purpose  of  clearing  up  a  matter  left  uncertain  upon  his  exami- 
nation in  its  different  stages,  as  conducted  by  counsel.  Snodgrass 
V.  Com.,  89  Va.  679  (1893). 

Order  of  Evidence  Discretionary.  —  The  wide  discretion  of 
the  court  in  moulding  the  examination  of  witnesses  to  the  discovery 
of  truth  is  a  marked  feature  of  this  branch  of  the  law  of  evidence. 

The  court  of  review  will  not  interpose  "  except  where  it  sees  that 
injustice  has  been  done  through  this  action,"  Coker  v,  Hayes,  16 
Fla.  368  (1878). 

An  instance  of  this  is  found  in  the  power  of  the  court  to  admit 
in  evidence,  at  any  time  during  the  trial,  facts  not  introduced  at  the 
proper  stage.  "  It  is  also  assigned  for  error,  that  the  court  per- 
mitted a  witness  who  had  been  examined  in  chief,  and  cross-exam- 
ined, to  be  again  called  and  examined  in  chief.  The  manner  of 
examining  a  witness  is  entirely  within  the  discretion  of  the  court 
before  whom  the  witness  is  produced,  and  that  discretion  must  be 
governed,  in  a  great  measure,  by  a  knowledge  of  the  character  of 
the  witness,  and  from  his  demeanor  during  his  examination.  A 
party  producing  a  witness  who,  whilst  deposing,  manifests  intelli- 
gence, candor,  and  a  freedom  from  all  bias  for  or  against  either 
party,  would  be  more  liberally  indulged  than  one  who  introduced  a 
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witness  who  displayed  all  the  opposite  qualities/'  Brown  v, 
Burrus,  8  Mo.  26  (1843)  ;  Woolsey  v.  Trustees,  84  Hun,  236  (1895) ; 
Consaul  v.  Sheldon,  35  Neb.  247  (1892). 

So  the  court  may  permit  one  of  the  plaintifiF's  witnesses  to  be  re- 
called at  the  end  of  the  defendant's  case.  Eobbins  v.  Springfield 
St.  R.  R.,  165  Mass.  30  (1895). 

So  where  a  plaintiff,  desiring  to  anticipate  a  defence,  offers  evi- 
dence in  chief  tending  to  negative  the  anticipated  defence,  it  is 
discretionary  with  the  court  to  refuse  to  allow  him  to  accumulate 
evidence  on  the  same  point  in  rebuttal.  York  v.  Pease,  2  Gray,  282 
(1854). 


c,  IT.]   msPEcriON  of  general  records  of  the  realm. 


OHAPTEB  IV. 

PUBLIC  DOCUMENTS. 

8  1479.^  Writings  are  divisible  into  two  classes,  Public  and 
Private.  Public  writings  consist  of  the  acts  of  public  function- 
aries, in  the  Executive^  Legislative^  and  Judicial  Departments  of 
Oovemment :  including,  under  this  general  head,  the  transactions 
which  official  persons  are  required  to  enter  in  books  or  registers,  in 
the  course  of  their  public  duties,  and  which  occur  within  the  circle 
of  their  own  personal  knowledge  and  observation.  Foreign  acts  of 
State,  and  the  judgments  of  foreign  courts  also  belong  to  the  class 
of  Public  Documents.  In  the  present  chapter  it  is  proposed  to 
treat  of  all  such  public  documents ;  and  the  inquiry  will  be  directed 
first,  to  the  means  of  obtaining  an  inspection  or  copy  of  them ; 
secondly,  to  the  method  of  proving  them ;  and  thirdly,  to  their 
admissibility  and  effect. 

§  1480.  In  former  times  it  was  apparently  necessary  to  obtain 
the  sanction  of  the  Attorney-General  to  entitle  any  private  person 
to  inspect,  or  take  copies  of,  the  genei^al  records  of  the  realm.^  At 
the  oommencement,  however,  of  the  present  reign,  the  Public  Record 
Office  Act,  1838,  was  passed.'  By  it  most  of  these  invaluable 
documents  were  placed  under  the  charge  and  superintendence  of 
the  Master  of  the  Bolls.  The  Act  contains,  indeed,  no  section 
directly  entitling  the  public  to  inspect  these  documents,  or  declaring 
whether  they  have  any,  or  what,  remedy,  in  the  event  of  their  being 
refused  access  to  them ;  but,  after  a  preamble  stating  that  *'  it  is 
expedient  to  establish  one  Record  Office  and  a  better  custody,  and 
to  allow  the  free  use  of  any  public  records,  as  far  as  stands  with 

*  Gr.  Ev.  §  470,  in  groat  part.  •  1  &  2  V.  o.  94.    See,  also,  **  The 

•  Legatt  V,  Tollervey,   1811  (Ld.  Public  Eeoorda  (Ireland)  Act,  1867" 
BllenboroughJ ;  Doe  v.  Date,  1842  (30  ft  31  Y.  c  70),  Ir. 
(Williams,  J.}- 
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their  safety  and  integrity,  and  with  the  pubKo  policy  of  the 
realm,"  it  empowers  the  Master  of  the  Rolls  to  make  rules  "  for 
the  admission  of  such  persons  as  ought  to  be  admitted  to  the  use 
of  such  records,"  and  "  to  fix  the  amount  of  fees,  if  any,"  to  be 
paid  for  such  use ;  *  and  authorises  either  his  Honour,  or  the  Deputy- 
Keeper  of  the  BpGords,  to  allow  copies  to  be  made  of  any  of  the 
documents  "  at  the  request  and  cost  of  any  person  desirous  of  pro- 
curing the  same."  * 

§  1481.  In  exercise  of  these  powers,  the  late  Lord  Langdale 
directed,'  that  all  the  public  record  offices  should  be  open  daily, 
excepting  on  Sundays  and  a  few  holidays,^ — ^prescribed  a  reasonable 
scale  of  fees,'  which  were  not  chargeable  at  all  to  ^^  literary 
inquirersy**  ^ — and  instructed  the  assistant-keepers  to  give  to  all 
applicants  eveiy  information  and  assistance  in  their  power,  not 
merely  from  the  calendars  and  indexes,  but  also  from  their  own 
knowledge  of  records.'  Indeed,  in  a  letter  to  the  Premier,  shortly 
after  the  passing  of  the  Act,  he  remarked  that  the  Becords  are 
justly  called  the  Muniments  of  the  Kingdom  and  the  PeopIe*s 
Evidences ;  and  that  they  ought  to  be  kept  and  managed  under 
such  arrangements  as  may  afford  to  the  public  the  greatest  facility 
of  using  them  that  is  consistent  with  their  safety,  while  the  public 
should  have  access  to  them  for  the  purpose  of  easily  obtaining 
information  upon  the  subjects  to  which  the  records  relate,  and 
ought  to  be  enabled  easily  to  obtain  authentic  copies  of  all  docu- 
ments, which  can  be  adduced  as  evidence  in  the  establishment  or 
defence  of  rights,  which  are  at  issue  in  the  course  of  judicial  or 
Parliamentary  proceedings.® 

§  1482.  The  late  Lord  Romilly,  when  Master  of  the  Rolls,  in 
1866,  on  the  opening  of  the  New  Search  Rooms,*  abolished  all 


1  1  &  2V.  c.  94  (**The  Public 
BecordOfficeAct,1838"),§9;  30&31 
V.  c.  70,  §  17,  It. 

*  1  &  2  V.  c.  94,  5  12 ;  30  &  31  V. 
0.  70,  5  19,  It. 

*  In  11  Beav.  xxii.  et  seq.,  tke 
rulee  are  set  out  at  length. 

•  *  2nd  Rep.  of  Dep. -Keeper  of  Pub. 
Bee.  i..  Append,  p.  14. 

*  Id.,  p.  16. 

*  Letter  of  Lords  of  the  Treasury, 
dated  17th  Nov.,  1851. 


'  2ndBep.  of  Dep.-Keeperof  Pub. 
Bee.  i.,  App.  p.  lo. 

»  Dated  7  «lan.,  1839,  and  cited  1st 
Bep.  of  Dep. -Keeper  of  Pub.  Boo. 
App.  67. 

•  Open  every  day,  exo^t  Sunday, 
Christmas  Day  to  New  Year's  Day 
inclusive.  Good  Friday  and  the 
Saturday  following,  Easter  Monday 
and  Tuesday,  Whit  Monday  and 
Tuesday,  Her  Majesty's  Birthdav 
24th  May,  and  Coronation  Day  28th 
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fees  wbateyer  for  searches  and  inspeotions,  permitting  each  searcher 
to  take  notes,  or  even  examined  copies,  of  any  records,  gratis,^  and 
retained  only  moderate  fees  for  the  furnishing  of  authenticated 
copies  of  documents,  or  for  the  attendance  of  clerks  as  witnesses.^ 

§  1483.  It  would  be  difficult  to  establish  that  the  public  have  a 
strict  legal  right  to  inspect  these  records^  except  as  to  the  records  of 
the  superior  courts  of  law  or  equity ;  and  it  is  doubtful  whether  the 
Queen's  Bench  Division  of  the  High  Court  would  interfere  by 
mandamus  to  enforce  an  inspection  even  of  these,  unless  the  appli- 
cant could  show  that  he  was  interested  in  the  document  of  which 
he  sought  inspection.'  If,  too,  the  disclosure  of  the  contents  of 
any  of  the  general  records  of  the  realm,  or  of  any  other  documents 
of  a  public  nature,  would,  in  the  opinion  of  the  court,  or  of  the 
chief  executive  magistrate,  or  of  the  head  of  the  department  under 
whose  control  they  may  be  kept,  be  injurious  to  the  public  interests, 
an  inspection  would  certainly  not  be  granted.^ 

§  1484.  A  general  Record  Office,  in  lieu  of  the  many  repositories 
which  previously  existed,  has  (as  contemplated  by  "  The  Public 
Record  Office  Act,  1838"  (1  &  2  V.  c.  94))  been  established  in  a 
building  erected  on  the  Eolls  Estate  in  Fetter  Lane.^  To  this 
all  the  records,  formerly  deposited  in  the  Tower  of  London,  the 
Carlton  Bide,  and  the  Chapter  House  at  Westminster,  and  many 

Jnne,  and  days  appointed  for  public  a  full  oopy  of  any  record,  and  exa- 

fasts  or  thanksgivings.      Hours  of  mine  the  same  with  the  record  with 

attendance  from   10  till  4   o'clock,  his  own  agent;  but  no  officer  shall 

ezoept  on  Saturday,  when  closed  at  examine,   correct,    or    certify    such 

2.     See  28th  Bep.  of  Dep.-Keep.  of  copy  or  extracts.    Tracings  are  not 

Pub.  Bee.  p.  iv.  allowed  without  permission."     28th 

>  *'  A  searcher  may  take  notes,  or  Bep.  of  Dep.-Kuep.  of  Pub.  Bee.  p.  ir. 

*  The  table  of  fees  is  (see  28th  Bep.  of  Dep.-Keep.  of  Pub.  Bee.  App.  2)  as 

follows : — 

Por  authenticated  copies,  per  folio  of  72  words:  '£    a,  d. 

Docum.  to  the  end  of  reign  ofG.  2.        .        •        •        •        .010 

Docum.  after  reign  ofG.  2 006 

For  attend,  at  either  H.  of  Pari,  to  be  sworn  .        •        •        •        .110 
Do.  do.  or  elsewhere  to  giye  evid. ;  or  with 

10  records  or  less  number,  each  day 2    2    0 

Do.       at  either  H.  of  Pari,  for  each  additional  record,  each  day    0    2    0 
For  attend,  on  Master  of  the  Bolls  on  a  Vacatur    •        •        •        .110 

Do.       to  receiye  mortgage-money 0    5    0 

On  payment  of  mortgage-money 0  10    6 

>  See  B.  V,  Staffordshire  JJ.,  1837  (Ld.  Denman)  and  see  further  tn/ro, 

(1493. 
«  Ante,  SS  939,  947. 

*  The  Public  Beoord  Office  for  Ireland  is  in  Dublin,  near  the  Four  Courts. 
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of  those  which  used  to  be  kept  in  the  Bolls  House  and  Chapel,  and 
in  the  State  Paper  Office,^  have  been  removed.  The  Tower  adjoin- 
ing the  Chapter  House  at  Westminster  (and  formerly  the  prison 
of  the  Monastery  there),  is  still  the  repository  for  all  original  Acts 
of  Parliament. 

§  1485.  The  documents  which  are  now  placed  under  the  custody 
of  the  Master  of  the  RoUs  are  very  numerous.'  Very  many  of  the 
documents  in  his  custody  are,  it  will  be  observed,  not  strictly 
records ;  but  it  has  been  provided,'  that  the  word  **  records  "  in  that 


^  Some  of  the  State  Papers  of  the 
last  half  century  are  deposited  in 
two  houses  in  Whitehall  Yard. 

'  Amonff  such  records  now  under 
the  custody  of  the  Master  of  the 
Rolls  are,  mentioned  in  alphabetical 
order,  the  following:  ^(2/nt>a% docu- 
ments, including  the  records  of  the 
Admiralty  Courts,  the  log-books  of 
the  Navy,  and  various  branches  of  the 
correspondence  and  documents  of  the 
Admiralty  and  Navy  Boards;  the 
Alienation  Office  records;  the  Aug- 
mentation Office  records;  Chancery 
iuitors*  deeds,  books,  «and  documents 
(see  23  &  24  Y.  c.  149,  J  9;  Gen. 
Ord.  in  Chanc.  22nd  May,  1866 ;  42 
&  43  V.  c.  78,  Sched.  I. ;  and  B.  S.  C. 
1883,  Ord.  LX.  r.  3 ;  Ord.  LXI.  r.  1) ; 
the  Charity  Commission  papers ;  the 
Chester  Circuit  fines  and  recoveries, 
and  other  records ;  the  Chirtjgrapher^s 
Office  records ;  Court  of  Chivalry  pro- 
ceedings in  some  cases ;  the  Clerk  of 
the  Estreats  Office,  and  the  Clerk  of 
the  Nichils  Office  records ;  Close  Bolls ; 
Colonial  papers  of  various  sorts ;  the 
Superior  Courts  of  Common  Law  re- 
cords which  are  more  than  twenty 
years  old ;  Crown  Lands  surveys  in 
some  cases ;  Domesday  Book ;  the 
Superior  Courts  of  Equity  records 
when  more  than  twenty  years  old; 
the  records  oi First  Fruits  and  Tenths; 
the  Foreign  Apposer  Office  records ; 
Foreign  Office  papers :  comprising 
(inter  alia)  many  important  tran- 
scripts from  the  royal  or  public 
archives  of  Bavaria,  Belgium,  France, 
Hamburgh,  Italy,  Normandy,  Portu- 
gal, Prussia,  Saxony,  and  Switzer- 
uind,  which  latter,  however,  are  not 
in  his  official  custody  under  the  Act, 
but  are  merely  deposited  with  the 
Ifasfcer  of  the  Kolls  for  oonvenience; 


Forfeited  Estates  records ;  the  French 
Claim  Commission  papers ;  the  King's 
Silver  Office  reooros ;  Land  and  As' 
sessed  Taxes  duplicates;  the  Land 
Bevenue  Beoord  Office  records,  and 
some  other  records  relating  to  the 
land  revenue  (as  to  others,  see  §  1486); 
the  Lord  Chamherlntn^s  Office  and  the 
Lord  Treasurer's  Bememhranoer*s  Office 
records;  the  Marshalsea  Court  re- 
cords, muniments,  and  writings; 
Miscellaneous  documents,  such  as 
calendars,  indices,  minute  -  books, 
ftc,  collected  by  the  late  Record 
Commissioners,  or  by  persons  em- 
ployed by  them ;  the  dissolved  J/on- 
asterieSj  Prinries,  <fcc.,  lieger-books 
and  chartularies ;  the  Palace  Court 
records;  Parliament  Bolls;  Patent 
Bolls;  the  Pell  records;  the  Peveril 
Court  records;  the  Pipe  Office  re- 
cords; ihe  P/aa'ta  Forestce;  Poptila- 
tion  returns;  the  Court  of  Star 
Chamber  proceedings,  in  some  cases ; 
Statute  rolls ;  the  Surveyor  of  Oreen 
Wax  Office  records;  many  Treasury 
papers  of  various  descriptions ;  War 
Office  papers;  the  Court  of  Wards 
and  Liveries  records;  many  Welsh 
Courts  equity  records;  and  some 
very  valuable  home,  foreign,  colo- 
nial and  Treasury  papers.  The 
above  list  is  compiled  from  the 
annual  reports  of  the  Deputy -Keeper 
of  the  Public  Records,  but  it  is  not 
offered  as  anything  like  a  complete 
list,  though  believed  to  be  accurate 
as  far  as  it  goes.  For  an  enumera- 
tion of  the  public  records  in  Ireland, 
see  **The  Public  Records  (Ireland) 
Act,  1867  "  (30  &  31  V.  c.  70,  Ir.l 
§4. 

»  By  1  &  2  V.  c  94  ('*The  Publio 
Record  Office  Act,  1838"). 
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Aot  Ib  to  be  taken  to  mean  all  rolls,  records,  writs,  books,  prooeed- 
ings,  decrees,  bills,  warrants,  accounts,  papers,  and  documents 
whatsoever  of  a  public  nature,  belonging  to  her  Majesty,  or 
deposited  on  the  14th  of  August,  1838,  in  any  of  the  o£Sces  oi^ 
places  of  custody  in  the  Act  mentioned.^ 

§  1486.  Besides  the  above  records,  which  are  now  placed  in  his 
actual  custody,  the  Master  of  the  Bolls  has  control  of  many  other 
documents  of  a  public  character^  the  custody  of  which  belongs  to 
particular  courts  and  offices^  and  which  are  severally  deposited  in 
various  places  in  London.' 


>  See  §§  20,  and  1  and  2.  See, 
also,  30  &  31  V.  c.  70,  §§  3,  5,  Ir. ; 
and  38  &  39  V.  c.  59,  Ir.  Under 
this  last  Act  many  parochial  records 
haTe  been  tranaferred  to  the  Irish 
Record  Office. 

'  Among  the  principal  of  thepe  docu- 
ments, and  their  places  of  deposit, 
are  the  following : — Duchy  of  Com- 
wall  records,  in  the  Duchy  Office  at 
Buckingham  Gate ;  Duchy  of  Lan- 
caster  records,  in  the  Duchy  Office  at 
Lancaster  Place,  Waterloo  Bridge; 
Heralds*  College  records  (as  to  which 
see  Hubb.  Ev.  of  Sue.  638—666), 
which  are  either  in  the  Heralds* 
College,  on  St.  Benet's  Hill,  near 
St  Paul's,  or  in  the  Harleian  Library; 
Indian  Hecords  of  Baptisms,  Mar- 
riages, and  Burials  (viz.,  those  in 
Ben^  from  1713  to  1737;  those  at 
Madras  from  1698  to  1834  ;  those  in 
Bombay  from  1709  to  1837;  and 
those  m  St.  Helena  from  1767  to 
1835),  at  the  office  of  the  Secretary 
of  State  for  India  in  Charles  Street, 
St.  James*  Park,  as  to  which  Indian 
Registers  see  p.  13  of  Report  of  Com- 
missioners appointed  to  make  in- 
quiries as  to  Non-parochial  Registers, 
published  in  1838,  and  also  the  case 
of  Began  v,  Regan,  1893,  which 
decides  that  a  register  compiled  by 
the  Secretary  of  State  for  India  from 
reports  sent  him  from  India  by 
clergymen  of  various  denominations 
is  admissible  as  evidence;  Land 
Revenue  records  (see  2  W.  4,  o.  1, 
otiierwiBe  '*The  Crown  Lands  Act, 
1832,"  §§  16,  20,  22),  at  the  **  Office 
of  Land  Revenue  Records  and  Enrol- 
ments*' in  Spring  Gardens,  which 
include  (see  7  &  8  V.  c.  89)  the 
audited  accounts  of  the  Commis- 
nonan    of    Woods    and    Eoreets, 


though  (see  ante,  §  I486),  as  before 
mentioned,  many  of  these  records 
are  in  the  Record  Office;  and  the 
Registers  of  Birtha,  Baptisms,  Mar- 
riages, and  Burials  of  British  Subjects 
beyond  Seas,  transmitted  from  dif- 
ferent Briti^  emba^ssies  and  factories 
on  the  Continent  of  Europe  and  else- 
where, which  (since  1816)  have  been 
in  the  registry  of  the  Consistory 
Court  of  London,  and  may  be  divided 
into  the  three  following  classes : — 
(1)  Certificates,  in  the  original  books, 
of  baptisms  and  marriages,  bearing 
the  signatures  of  the  parties  and 
witnesses,  and  authenticated  by  the 
chaplain  performing  the  ceremony, 
the  parties,  and  the  British  envoy  or 
minister  at  whose  house  such  cere- 
mony was  performed,  which  havd 
from  time  to  time  been  sent  through 
the  Foreign  Office  to  the  registry  of 
the  Bishop  of  London,  among  which 
are  registers  from  the  Cape  of  Good 
Hope,  Geneva,  Gibraltar,  and  Oporto 
(between  1706  and  1802);  (2)  Tran- 
scripts, consisting  of  a  book  of  tran- 
scripts from  the  register  kept  at  the 
British  Embassy  in  Paris  from  1816 
to  the  present  time ;  a  transcript  of 
the  similar  registers  kept  at  St. 
Petersburg  from  1706  to  the  present 
time;  and  also  of  transcripts  from 
original  registers,  certified  by  the 
ministers  of  the  different  places  in 
the  same  manner  as  transcripts  under 
62  G.  3,  c.  146 ;  (3)  A  book  of  regis- 
ters from  Cronstadt,  which  appear 
to  have  been  transcribed,  but  wnich 
are  not  in  any  way  certified  as 
having  been  so; — as  to  the  whole  of 
which  re^sters  in  the  Consistory 
Court  of  London,  see  p.  11  of  Report 
just  cited. 
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CUSTODY  AND  INSPECTION  OF  WILU3.  [PAKT  ▼. 

§  1487.  In  1857,  the  Act  establishing  the  Court  of  Probate,— 
now  the  Probate  Division  of  the  High  Court — directed  that  all 
persons  who  heretofore  either  had  jurisdiction  to  grant  probate  or 
administration,  or  had  the  custody  of  the  papers  of  any  old  Court 
of  Probate,  upon  receiving  from  a  registrar  a  requisition  under  the 
seal  of  the  Probate  Court  thereby  established,  should  transmit  to 
the  place  specified  in  such  requisition,  '^all  [or  one  or  more^] 
records,  wills,  grants,  probates,  letters  of  administration,  admini- 
stration bonds,  notes  of  administration,  court  books,  calendars, 
deeds,  processes,  acts,  proceedings,  writs,  documents,  and  every 
other  instrument  relating  exdusively  or  principally  to  matters  or 
causes  testamentary,  to  be  deposited  and  arranged  in  the  registry 
of  each  district  or  in  the  principal  registry,  as  the  case  may 
require,  so  as  to  be  of  easy  reference,  under  the  control  and 
direction  of  the  court,"'  and  provided  that  there  should  be  "one 
place  of  deposit  under  the  control  of  the  court,'  in  which  all  the 
original  wills  brought  into  the  court,  or  of  which  probate  or 
administration  with  the  will  annexed  is  granted  under  this  Act  in 
the  principal  registry  thereof,  and  copies  of  all  wills  the  originals 
whereof  are  to  be  preserved  in  the  district  registries,  and  such 
other  documents  as  the  court  may  direct,  shall  be  deposited  and 
preserved,  and  may  be  inspected,  under  the  control  of  the  court, 
and  subject  to  the  rules  and  orders  under  this  Act."^  The  Act 
also  directed  the  judge  of  the  court  to  cause  calendars  of  the  grants 
of  probate  and  administration  to  be  made  and  printed  from  time 
to  time,  and  copies  of  them  deposited  in  the  district  registries,  the 
office  of  her  Majesty's  Prerogative  in  Dublin,  the  office  of  the 
commissary  of  the  county  of  Midlothian  in  Edinburgh,  and  such 
other  offices  as  the  court  might  order,  which  should  be  open  to  inspec- 
tion "  by  any  person  on  payment  of  a  fee  of  one  shilling  for  each 
search,  without  reference  to  the  number  of  calendars  inspected."* 


^  This  amendment  was  introduced 
into  the  Eng.  Act  by  §  27  of  21  & 
22  V.  c.  95. 

»  20  &  21  V.  c.  77  ("The  Court 
of  Probate  Act,  1857  "),  §  89 ;  20  &  21 
V.  c.  79,  §  96,  Ir. 

'  Tbis  place  was  formerly  at  No.  6, 
Great  Knigbtiider  Street,  Doctors' 
Commons.  See  Gkusotte  of  4tli  Dec, 
1867.    But  by  requisition  made  under 


the  Act  (no  Order  in  Council  appean 
to  hare  been  made  on  this  occasion) 
all  old  wills  have  been  remoTed  to, 
and  now  are  at,  the  Begistry  of  the 
Probate  Division  at  Somerset  House. 

*  20  &  21  V.  0.  77  (**The  Court  of 
Probate  Act,  1857"),  $  66;  20  &  21 
V.  C.79,  5  71,Ir. 

»  20  &  21  V.  o.  77,  5S  67.  68.  See^ 
also,  20  ft  21  y.  a  79,  §§  72,  73,  Ir. 
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C.  IV.3     PRISONER  NOT  ENTITLED  TO  COPY  OP  INDICTMENT. 


§  1488.^  The  inspection  and  exemplifioation  of  the  Records  of  the 
Queen^s  Courts,  when  they  are  required  for  the  purpose  of  being 
given  in  evidence^  have  been  admitted,  from  a  very  earlj  period,  to 
belong  to  the  public  of  common  right.  This  right  was,  by  an 
ancient  ordinance  or  statute,*  extended  to  cases  where  the  subject 
was  ooncemed  against  the  Crown,  but  the  statute'  giving  that 
right  was  repealed  in  1871.*  A  prisoner  charged  either  with  high 
treason  or  felony  has,  at  common  law,  only  the  rights  given  by 
the  rule  which  wiU  be  presently  stated,  and  {s&  he  does  not  require 
it  for  the  purpose  of  being  given  in  evidence)  is  certainly  not 
entitled,  except  by  statute,  to  a  copy  of  any  indictment,  or  other 
of  the  proceedings,  against  him.^  By  statutes  of  the  time  of 
Will.  III.*  and  of  Anne,®  however,  in  most  cases  of  treason^  the 
accused  must  now  be  supplied,  ten  clear  days  before  his  trial,  with 
a  copy  of  the  indictment.  The  rule  in  ordinary  cases  of  felony  how- 
ever, even  at  the  present  day,  is  that  the  accused  is  not  entitled  to  a 
ccpp  of  the  indictment;  but  all  that  he  can  claim  as  of  right  is,  to 
have  it  read  slowly  to  him  in  open  court  ;^  and  this  rule  includes 
that  class  of  treasons  which  consists  in  compassing  the  death  or 
personal  injury  of  the  Sovereign.*  The  rule, — which  is  the 
very  essence  of  injustice,* — does  not  extend  to  misdemeanors^  on 
charges  of  which  the  accused  is,  both  by  common  and  statute  law, 
entitled  to  a  copy  of  the  indictment,  in  spite  of  the  fact  that  a 


^  Or.  £v.  §  470»  in  part,  as  to  first 
five  lines. 

'  46  £.  3. 

s  ''The  Statute  Law  Revision  Act, 
1871 "  (34  &  35  V.  0.  116). 

*  B.  V.  Ld.  Preston,  1691. 

»  7  W.  3,  c.  3  (**The  Treason  Act, 

1696"),  §1. 

•  7  A.  c.  21  (**Tlie  Treason  Act, 

1708"),  $  11,  extended  to  Ireland  hj 
17  &  18  y.  c.  26.  See,  also,  5  G.  3, 
c.  21,  It. 

T  B.  V.  Parry,  1837  (Holland,  B.); 
B.  V,  Vandercomb,  1796;  B.  v. 
Cruifle,  1842  (Ir.)  TTorrens,  J.). 
Thoufh  tHis  seems  to  oe  also  the  law 
ixL  Irmand,  it  is  curious  that,  in  1641 , 
the  Irish  judges  unanimously  re- 
solved that  they  had  no  power  by  law 
to  refuse  to  give  to  the  accused  a 
copy  of  the  indictment;  and  the 
Irish  House  of  Ck>miaons  in  the  same 


year  declared,  that  judges  ought  not 
to  den^  copies  of  indictments  to 
parties  indicted.  See  an  able  note 
on  this  subject  in  Ir.  Cir.  B.  375 — 
378.     See,  also,  Bothe*s  case,  1602. 

«  See  39  &  40  G.  3,  c.  93  (**The 
Treason  Act,  1800");  1  &  2  G.  4, 
c.  24,  S  2,  Ir. ;  5  &  6  V.  c.  61  (*»  The 
Treason  Act,  1842"),  §  1.  See,  also, 
ante,  §  958. 

•  Afir.  Chitty  observes  on  this  sub-" 
ject,  **  It  is  a  remarkable  circum- 
stance that  the  English  law  should 
allow  so  much  nicety  to  prevail  with 
respect  to  formal  defects  in  the  in- 
dictment, and  yet  afford  the  defen- 
dant so  little  opportunity  of  discover- 
ing them."  1  Chit.  Or.  L.  403.  The 
flagrant  absurdity  of  the  one  rule 
caused  the  equally  flagrant  injustice 
of  the  other. 
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PBISONEB  ENTITLED  TO  COPIES  OF  DEPOSITIONS.      [P.  T. 

person  on  trial  for  his  life  may  possibly  not  possess  this  right.'  A 
prisoner  committed  for  trial  or  held  to  bail,  preparatory  to  being 
tried  for  some  indictable  crime,^  is  also  by  statute'  entitled  not 
only  to  inspect  at  the  trial,  without  fee,  the  depositions  upon  which 
he  has  been  so  committed  or  held  to  bail,  but  also  to  obtain 
copies  of  them  on  payment  of  a  small  sum,  and  this  whatever  be 
the  nature  of  the  offence  imputed.^ 

§  1489.  It  has  been  doubted  whether  a  person  tried  far  felony 
and  acquitted  «  entitled  to  a  copy  of  the  record  of  his  ac  quittal,  for 
the  purpose  of  giving  it  in  evidence  in  an  action  for  malicious  pro- 
secution} This  doubt  has  arisen  in  consequence  of  an  order  made 
by  five  judges,  temp,  Charles  II.,  for  the  regulation  of  the  Sessions 


^  Lady  Fulwood'a  case,  1637;  1 
Chit.  Or.  L.  404.  See,  also,  60  G. 
3  &  I  G.  4,  0.  4,  §  8;  and  7  &8  G.  4, 
0.  53  ("  The  Excise  Management 
Act,  1827"),  §42. 

*  A  person  who  has  been  com- 
mitted for  want  of  sureties  to  keep 
the  peace  cannot  demand  a  copy  of 
the  examinations  on  which  the  com- 
mitment proceeded :  £.  v,  Hereford- 
Bhire  JJ.,  1850. 

»  6  &  7  W.  4,  0.  114,  5  4,  enacts, 
that,  *^  all  persons  under  trial  shall 
be  entitled,  at  the  time  of  their  trial, 
to  inspect,  without  fee  or  rewai*d,  all 
depositions  (or  copies  thereof)  which 
have  been  taken  against  them,  and 
returned  into  the  court  before  which 
such  trial  shall  be  had." 

*  11  &  12  V.  c.  42  ("The  Indict- 
able Offences  Act,  1848^'),§  27,  enacts, 
that  **  at  any  time  ajter  the  examina- 
tions aforesaid  shall  have  been  com- 
pleted, and  before  the  first  day  of  the 
assizes  or  sessions,  or  other  first 
sitting  of  the  court,  at  which  any 
person  so  committed  to  prison  or 
admitted  to  bail  as  aforesaid  is  to  be 
tried,  such  person  may  require  and 
be  entitled  to  have  of  and  from  the 
officer  or  person  having  the  custody 
of  the  same,  copies  of  the  depositions 
on  which  he  snail  have  been  com- 
mitted or  bailed,  on  payment  of  a 
reasonable  sum  for  the  same,  not 
exceeding  at  the  rate  of  three  half- 
pence for  each  folio  of  ninety  words." 
Bee,  also,  **The  Coroners  Act,  1887" 
(60  &  51  Y.  0.  71),  §  18,  sube.  5, 


enacting  that  "a  person  charged 
by  an  inquisition  with  murder  or 
manslaughter  shall  be  entitled  to 
have,  from  the  person  having  for  the 
time  being  the  custody  of  the  in- 
quisition, or  of  the  depositions  of  the 
witnesses  at  the  inquest,  copies  there* 
of  on  payment  of  a  reasonable*  sum 
for  the  same,  not  exceeding  the  rate 
of  three  halfpence  for  every  folio 
of  ninety  words."  As  to  Ireland, 
§  14  of  14  &  15  V.  c.  93,  enacts,  that 
*'  at  any  time  after  the  examinations 
in  any  proceedings  for  an  indictable 
offence  shall  have  been  completed, 
and  on  or  before  the  first  day  of  the 
assizes  or  sessions,  or  other  first 
sitting  of  the  court  at  which  any 
person  committed  to  gaol  or  ad- 
mitted to  bail  is  to  be  tried,  such 
person  may  recjuire  and  shall  be 
entitled  to  receive  from  the  officer 
or  person  having  the  custody  of  the 
same,  copies  of  the  depositions  on 
which  he  shall  have  been  committed 
or  bailed  (or  copies  of  depositions 
taken  at  any  iuquest  in  case  of 
murder  or  manslaughter),  on  pay- 
ment of  a  reasonable  sum  for  tne 
same,  not  exceeding  a  sum  at  the 
rate  of  three  halfpence  for  each  folio 
of  ninety  words."  See,  also,  44  &  45 
V.  c.  35,  §  9,  Ir. 

*  Browne  v.  Gumming,  1829.  In 
R.  V.  Dunne,  1838  (Ir.),  the  court 
refused  to  allow  a  amvicUd  prisoner 
a  copy  of  the  depositions  of  a  Croivn 
witness,  for  the  purpose  of  assigning 
peijury  upon  them. 
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CHAP.  IV.]  COPY  OP  RECOBD  OP  ACQUITTAL. 

at  the  Old  Bailej,  direoting,  that  ^'  no  copies  of  any  indictment  for 
felony  he  given  without  special  order  upon  motion  made  in  open 
court,  at  the  general  gaol  delivery  upon  motion;^  for  the  late 
frequency  of  actions  against  prosecutors,  which  cannot  be  without 
copies  of  the  indictments,  deterreth  people  from  prosecuting  for 
the  £ing  upon  just  occasions."^  But  this  order  appears  to  be 
directly  at  variance  with  the  Act'  of  46  Edward  III., — ^which  (as 
may  be  gathered  from  what  has  been  stated  just  now  in  §  1488) 
was  in  force  at  the  date  when  such  order  was  made, — and  to 
be  also  wholly  inconsistent  with  the  provisions  of  Magna  Charta, 
« nuUi  negabimus  vel  difEeremus  justitiam/'  In  the  case  of  an 
evidently  vexatious  prosecution,  where  the  prisoner,  after  acquittal, 
applied  to  WOles,  C.J.,  for  a  copy  of  the  indictment,  his  lord- 
ship refused  to  make  an  order  on  the  subject,  on  the  ground  that 
none  was  necessary;  declaring  that  by  the  laws  of  this  realm, 
every  prisoner,  upon  his  acquittal,  had  an  undoubted  right  to  a 
copy  of  the  record  of  such  acquittal,  for  any  use  he  might  think 
fit  to  make  of  it;  and  that,  after  a  demand  of  it  had  been 
made,  the  proper  officer  might  be  punished  for  refusing  to  make 
it  out.' 

§  1490.  If  this  view  be  correct  (as  it  is  submitted  it  is),  the  Old 
SaQey  order,  though  confirmed  by  a  decision  of  Ld.  Holt,^  is 
illegal.  In  any  event,  first,  the  order  does  not  extend  to  mis- 
demeanors, but  in  such  cases  the  prisoner  has  an  absolute  right  to 
a  copy  of  the  indictment  on  which  he  has  been  either  acquitted  or 
convicted;*  secondly,  even  in  cases  of  felony,  where  the  party 
acquitted  brings  an  action  for  malicious  prosecution,  the  judge  at 
Nisi  Prius  is  bound  to  receive  in  evidence  a  true  copy  of  the 
indictment,  though  proved  to  have  been  obtained  without  an 
order;'  and  lastly,  for  the  purpose  of  pleading  autrefois  acquit,  or 
autrefois  convict,  the  prisoner  is  entitled  to  have  a  copy  of  the 
former  record,  whatever  be  the  nature  of  the  accusation ;  and  it 
the  court  where  he  was  first  tried  refuses  to  grant  him  one,  the 

»  Sic.  *  Groenvelt  v.  Burrell,  1696-7. 

•  7th  Bes..  cited  in  Kel.  3  (Hyde,  •  Morrison  v.    Kelly,    1762    (Ld. 

G.J.»  O.  Bridgman,  C.J.,  Twisden,  Mansfield);  Eyans  v.  Phillips,  1763 

Tyril,  and  Kelyng,  JJ.).  (Adams,  B.). 

>  B.  V,  Brangan,  1742.    See,  also,  *  Lesattv.ToUervey,  1811;  Jordan 

Doe  V.  Date,  1842  (Williams,  J.}.  v.  Lewis,  1739-41. 
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BECOBDS  OF  BANKRUPTCT  CSOUBTS.  [PART  T. 

Queen's  Bench  Divifiion  of  the  High  Court  will  enforoe  his  right 
by  mandamus.' 

§  1490a.  a  person  tried  by  ooart-martial  is  entitled,  on  demand, 
in  the  c£ise  of  a  general  court-martial  within  seven  years,  and  in 
the  case  of  any  other  court-martial  within  three  years,  after  the 
confirmation  of  the  sentence,  to  obtain  from  the  officer  having 
custody  of  the  proceedings  a  copy  of  the  same,  including  those 
with  respect  to  the  confirmation,  upon  payment  for  the  same  at 
the  prescribed  rate,  not  exceeding  twopence  for  every  seventy-two 
words.* 

§  1491.  Independently  of  the  general  law  goyeming  the  right  to 
inspect  and  take  copies  of  the  records  of  courts  of  justice,  the  Bank- 
ruptcy Act '  and  Bules  of  1883  contain  several  special  regulations  on 
the  subject.  B.  B.  10,  after  declaring  that ''  all  proceedings  of  the 
court  shall  remain  of  record  in  the  court,"  provides  that  "  they  may 
at  all  reasonable  times  be  inspected  by  the  trustee,  the  bankrupt, 
and  any  creditor  who  has  proved,  or  any  person  on  their  behall" 
B.  14  provides  that,  "all  office  copies  of  petitions,  proceedings, 
affidavits,  books,  papers,  and  writings,  or  any  parts  thereof,  required 
by  any  trustee,  or  by  any  debtor,  or  by  any  creditor,  or  by  the 
solicitor  of  any  such  person,  shall  be  provided  by  the  Begistrar," 
without  any  unnecessary  delay,  and  in  the  order  in  which  they 
shall  have  been  bespoken.  By  §  16,  subs.  4,  of  the  Act  itself, 
any  person,  stating  himself  in  tcritipg  to  be  a  creditor,  may  at  all 
reasonable  times,  personally  or  by  agent,  inspect,  or  take  any  copy 
of,  or  extract  from,  the  debtor's  statement  of  affairs,  which  has 
been  submitted  to  the  official  receiver.  Under  §  17,  subs.  8,  after 
the  debtor  has  been  publicly  examined  by  the  court,  the  note  of 
his  examination  may  be  inspected  by  any  creditor  at  all  reasonable 
times.  Every  creditor,  too,  who  has  lodged  a  proof  of  his  claim,  is 
entitled  at  all  reasonable  times,  and  even  before  the  first  meeting, 
to  examine  the  proofs  of  the  other  creditors.^  The  audited  accounts 
of  the  trustees,  copies  of  which  are  filed  with  the  court,  are,  too, 
'*  open  to  the  inspection  of  any  creditor,  or  of  the  bankrupt,  or  of 

»  E.  V,  Middlesex  JJ.,  In' re  Bow-      (44  &  45  V.  o.  58),  {  124. 
man,  1834.  »  46  &  47  V.  o.  52. 

»  Under  **  The  Army  Act,  1881 "         *  Sched.  11.  of  the  Act,  r.  7. 
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any  person  interested  " ;  ^  and  all  books  kept  by  the  trustees  may, 
subject  to  the  control  of  the  court,  be  inspected  by  any  creditor  or 
by  his  agent.'  The  trustee  must  also,  when  required  by  any 
creditor,  and  on  payment  of  the  proper  fee,  transmit  to  him  by 
post  a  list  of  the  creditors^  showing  the  debt  due  to  each  creditor.' 
§  1491a.  The  Er.  8.  0.,  1883,  contain  several  provisions  for 
facilitating  the  inspection  of  the  numerous  and  varied  documents, 
now  deposited  in  the  Central  OfEce  of  the  Royal  Courts  of  Justice.^ 

»  §  71,  subs.  4.  •  S  80.  «  §  79. 

^  Ord.  LXI.  (which  contains  the  most  important  of  these  rules),  by  r.  1 
provides  : — **  The  Central  Office  shall,  for  the  convenient  despatch  of  business, 
De  divided  into  the  departments  specified  in  the  first  column  of  the  following 
scheme,  and  the  business  of  the  office  shall  be  distributed  among  the  depart- 
ments in  accordance  with  that  scheme,  and  shall  be  performed  by  the  several 
officers  and  clerks  in  the  said  office  who  are  now  charged  with  the  same  or 
similar  duties,  and  by  such  others  as  may  from  time  to  time  be  appointed  by 
lawful  authority  for  that  purpose. 

Scheme* 


Name  of  Department. 


1.  Writ,  appearance,  and  jadg- 
jnent. 


2.  Summons  and  Order 


3.  Filing  and  Beoord. 


4.  Taxing 


Biuineas. 


The  sealing  and  iasue  of  writs  of  summons  for 
the  commencement  of  actions. 

The  entry  in  the  cause  book  of  writs  of  summons, 
appearances,  and  judgments. 

The  sealing  and  uisue  of  notices  for  sendee  imder 
Ord.  XVI.  r.  48. 

The  receipt  and  filing  of  pleadings  and  notices 
delivered  on  entry  of  judgment. 

The  transaction  of  all  business  heretofore  con- 
ducted in  the  Record  and  Writ  Office,  except 
such  part  thereof  as  is  transacted  in  the  Beuord 
Department. 

The  issue  of  summonses  in  the  Queen's  Bench 
Division,  and  the  drawing  up  of  all  orders 
made  either  in  court  or  in  chambers  in  that 
division. 

The  filing  of  all  affidavits  to  be  filed  in  the 
Central  Office,  and  all  depositions  to  be  used 
in  the  Chancery  Division,  and  such  other 
documents  as  may  from  time  to  time  be 
directed  by  the  Masters  to  be  filed,  and  the 
making  and  examination  of  office  copies  of 
documents  ffied  in  the  department. 

The  custody  of  all  deeds  and  documents  ordered 
to  be  left  with  the  Masters. 

The  business' heretofore  performed  in  the  Report 
Office  under  the  direction  and  control  of  the 
Clerk  of  Records  and  Writs. 

The  taxation  of  costs  in  the  Queen's  Bench  Divi- 
sion, except  such  costs  as  have  heretofore  been 
taxed  in  the  Queen's  Remembrancer's  Office  or 
the  Crown  Office. 
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B.  S.  C,  0.  LX.,  B.  17,  provides  that  '^proper  indexes  or  oalendais 
to  the  files  or  handles  of  all  doonments  filed  at  the  Central  Office 
shall  he  kept,  so  that  the  same  may  he  oonvenientlj  referred  to 
when  required ;  and  suoh  indexes  or  calendars  and  documents  shall, 
at  aU  times  during  office  hours,  be  accessible  to  the  public  on  pay- 
ment of  the  usual  fee." 

E.  18  provides,  that  ^^  there  shall  also  he  entered  in  proper  hooks 
kept  for  the  purpose  the  time  when  any  certificate  is  delivered  at  the 
Central  Office  to  he  filed,  with  the  name  of  the  cause  and  the  date 
of  the  certificate ;  and  the  like  entry  shall  he  made  of  the  time  of 
delivery  of  every  other  document  filed  at  the  Central  Office;  and 
su^ih  books  shall,  at  all  times  during  office  hours,  be  accessible  to  the 
public  on  payment  of  the  usual  fee." 

B.  23  provides,  that  ^'  the  Clerk  of  Enrolments  and  each  of  the 
following  Begistrars,  namely — 

{a,)  The  Begistrar  of  Bills  of  Sale ;  ^ 

{b.)  The  Begistrar  of  Certificates  of  Acknowledgments  of  Deeds 
by  Married  Women ; 

((?.)  The  Begistrar  of  Judgments ; 
shall,  on  a  request  in  writing  giving  sufficient  particulars,  and  on 
payment  of  the  prescribed  fee,  cause  a  search  to  be  made  in  the 
registers  or  indexes  under  his  custody,  and  issue  a  certificate  of  the 
result  of  the  search." 

B.  24  states,  that  "  for  the  purpose  of  enabling  all  persons  to 


Scheme — continued. 


Name  of  Department. 


^.  Emolment     •        •        •        • 

6.  Judgments       and      married 

-women's  acknowledgments. 

7.  BiUs  of  Sale  .        .        •        . 

8.  Queen's  Bemembranoer         • 

9.  Crown  Offioe  •        •        «        • 

10.  Assodates    •        •        •        • 


The  buBiness  heretofore  performed  in.  tlie  Enxol- 
ment  Office. 

The  registry  of  judgments,  executions,  &c.,  and 
the  registiy  of  acknowledgments  of  deeds  by 
married  women. 

The  registry  of  bills  of  sale  and  other  duties  con- 
nected therewith. 

The  business  heretofore  perf onned  in  the  Queen's 
Remembrancer's  Offioe. 

The  businesa  heretofore  performed  in  the  Grown 
Office. 

The  business  heretofore  performed  in  the  Asso- 
ciates' Offices." 


^  Bee  post,  §  1521. 
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obtain  precise  information  as  to  the  state  of  any  cause  or  matter, 
and  to  take  the  means  of  preventing  improper  delay  in  the  progress 
thereof,  the  proper  officer  shall,  at  the  request  of  any  person^  whether 
a  party  or  not  to  the  cause  or  matter  inquired  after,  but  on  payment 
of  the  usual  fee,  give  a  certificate  specifying  therein  the  dates  and 
general  description  of  the  several  proceedings  which  have  been 
taken  in  such  cause  or  matter  in  the  Central  Office." 

§  1491b.  Indepeudently  of  the  Kules  just  cited,  every  person  is 
entitled  by  statutory  authority  to  inspect,  on  payment  of  a  small 
sum,  the  warrants  of  attorney  to  confess  judgment,  the  cognovits 
actionem^  the  judge^s  orders  to  enter  up  judgment  by  consent,  and 
the  bilk  of  sale  of  personal  chattels,  which  must  now  be  filed  or 
registered  in  the  Bills  of  Sale  Department  of  the  Central  Office,^ — 
the  first  three  classes  of  documents  within  twenty-one  days,^  and 
Bills  of  Sale  within  seven  days,^  after  their  respective  execution  or 
making ;  as  also  the  books  and  indexes  relating  to  these  documents, 
which  the  proper  officer  of  the  Central  Office  is  directed  to  keep.* 
When  a  bill  of  sale  has  been  given  by  a  person  residing  ^^  outside 
the  London  bankruptcy  district,"  or  whose  chattels  are  outside 
such  district,  au  abstract  of  the  contents  of  such  bill  of  sale  must 
be  transmitted  from  the  Central  Office  to  the  local  County  Court 
Begistrar,  who  must  file  and  index  the  same ;  and  '^  any  person 
may  search,  inspei^t,  make  extracts  from,  and  obtain  copies  of,  the 
abstract  so  registered."  * 

§  1491c.  Again,  all  persons  are,  by  statute,  at  liberty,  on  payment 
of  one  shilling,  to  search  the  judgments  book,  kept  at  the  Central 
Office,^  which  contains  an  alphabetical  list  of  the  persons  whose  real 
estate  is  intended  to  be  affected  by  the  judgments,  decrees,  orders, 
or  rules  of  the  courts,  or  by  oiders  in  lunacy ; '  as  also  the  "  Index 

1  Old.    LXI.    r.    1,    cited    ante,  o.  7,  §  11,  Ir.    In  Ireland,  the  ab- 

§  1491a,  n.  K  stract  is  sent  to  the  local  olerk  of  the 

^  3  Q.  4,  o.  39,  §§  1,  2,  3,  5;  32  &  peace. 
33  V.  c.  62,  §§  26— :i8.  •  Which  used  to  be  kept  by  the 

'  45  &  46  V.  c.  43,  §  8 ;  46  V.  c.  7,  Senior  Master  of  the  Common  Pleas, 

{  8,  Ir.  and  is  now  in  the  custody  of  one  of 

^  3  G.  4,  0.  39,  §$  5,  6;  6  &  7  Y.  the  Masters  of  the  Supreme  Court: 

c.  66 ;  32  &  33  V.  c.  62,  §§  26—28 ;  42  &  43  V.  c  78,  §§  6—8 ;  Ord.  LXI. 

41  &  42  V.  0.  31,  §  12 ;  45  &  46  V.  r.  1. 

c.  43.  5  16.    See,  also,  46  V.  c.  7,  M  &  2  V.  c.   110  (**The  Judg- 

S  16,  Ir.  ments  Act,  1838  "),  §  19 ;  2  &  3  V, 

•  45  &  46  V.  c.  43,  §  H;  46  V.  c.  11  ("The  Judgments  Act,  1839"), 
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to  debtors  and  aooountants  to  the  Crown,^  kept  by  the  same 
oflficer.* 

§  1492.*  It  is  highly  questionable  whether  the  reeord%  ofinfenor 
tribunals  are  open  to  the  inspection  of  all  persons  without  dis- 
tinction ;  ^  but  it  is  dear  that  everyone  has  a  right  to  inspect  and 
take  copies  of  the  parts  of  the  proceedings  in  which  he  is  individu' 
ally  interested.  The  party,  therefore,  who  wishes  to  examine  any 
particular  record  of  one  of  those  courts,  should  first  apply  to  that 
court,  showing  that  he  has  some  interest  in  the  document  in 
question,  and  that  he  requires  it  for  a  proper  purpose.*  If  his 
application  be  refused,  either  the  Chancery,  or  the  Queen's  Bench, 
Division  of  the  High  Court,  upon  affidavit  of  the  fact,  may  send 
either  for  the  record  itself  or  an  exemplification;  or  the  latter 
court  will,  by  mandamus,  obtain  for  the  applicant  the  inspection 
or  copy  required.  A  person  convicted  under  the  game  laws, 
afterwards  having  an  action  brought  against  him  for  the  same 
offence,  was  held  entitled  to  a  copy  of  the  conviction ;  and  this 
having  been  refused,  a  writ  of  certiorari  was  granted  for  the  mere 
purpose  of  procuring  a  copy,  and  thus  enabling  the  action  to  be 
defeated.^  So  the  court  has  granted  a  party — who  having  been 
taken  in  execution  in  a  court  of  conscience,  has  brought  an  action  of 
trespass  and  false  imprisonment — a  nile  to  inspect  so  much  of  the 
book  of  the  proceedings  as  related  to  the  suit  against  himself.^ 

§  1493.  Indeed,  a^  a  general  rule,  the  QrUeen's  Benoh  Division 
will  enforce  by  mandamus  the  production  of  every  document  of  a  public 
nature^  in  which  any  one  of  her  Majesty's  subjects  can  prove 
himself  to  be  interested^  Every  officer  appointed  by  law  to  keep 
records,  ought,  therefore,  to  deem  himself  a  trustee  for  all  inte- 
rested parties,  and  allow  them  to  inspect  such  documents  as 
concern  themselves, — without  putting  them  to  the  expense  and 
trouble  of  making  application  for  a  mandamus.^  But  the  applicant 


§S  3,  8;  3  &  4  V.  c.  82  (»*  The  Judg- 
ments Act,  1840"),  S  2 ;  37  &  38  V. 
0.  96,  Sched.  See,  also,  18  &  19  V. 
o.  Id  (**  The  Judgments  Act,  1855  "), 
$§  2,  3,  as  to  the  courts  in  coimties 
palatine.  And  see  generally,  post, 
*'  Begistration  of  Judgments." 

1  2&3  V.  c.  11,  ^S,  9. 

*  Or.  £v.  §  473,  in  some  part 


»  R.  •.  Chester,  lM9(Abbotfc,  C.J.). 
questioning  Herbert  v,  Ashbumer, 
1750. 

*  See  B.  V.  Wilts,  and  Berks.  Can. 
Co.,  1835 ;  B.  v.  Leicester  J  J.,  1825. 

»  B.  V.  Midlam,  17«5. 

•  Wilson  V.  Rogers,  1745-6. 

T  B.  v.  Staffordshire  JJ.,  1837  (Ld. 
Denman). 
•LL 
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most  show  some  direct  and  tangible  interest  in  the  doouments 
sought  to  be  inspected,  and  that  the  inspection  is  bon&  fide 
required  on  some  special  and  public  ground,^  or  the  court  will  not 
interfere  in  his  favour;  consequently,  if  his  object  be  merely  to 
gratify  a  rational  curiosity,  or  to  obtain  information  on  some 
general  subject,  or  to  ascertain  facts  which  may  be  indirectly 
useful  to  him  in  some  ulterior  proceedings,  he  cannot  claim 
inspection  as  a  right  capable  of  being  enforced.'  Thus,  the  rate- 
payers of  a  county  are  not  entitled  to  inspect  and  copy  the  bills  of 
charges  of  county  officers,  which,  having  been  paid  by  the  treasurer 
under  orders  of  justices,  have  become  items  in  his  accounts,  and 
which  have  been  allowed  by  the  sessions,  and  deposited  by  the 
clerk  of  the  peace  among  the  county  records.'  For  in  such  case, 
the  individual  ratepayers  would  have  no  power  to  interfere,  even 
thoQgh  they  might  prove  to  demonstration  that  the  bills  had  been 
improperly  paid  and  allowed. 

§  1494.*  Moreover,  there  are  some  books  and  documents  which 
partake  both  of  a  public  and  private  character,  and  are  treated  as  the 
one  or  the  other  according  to  the  relation  in  which  the  applicant 
stands  to  them.  Thus,  a  stranger  has  no  right  to  an  inspection  of 
the  rolb  of  copyhold  courts  and  of  courts  baron ;  *  but  the  copyhold 
tenants  of  a  manor  are  clearly  entitled  to  inspect  and  take  copies 
of  such  parts,  though  of  such  parts  only,**  of  the  court  rolls,  as 
relate  to  their  own  titles,  privileges,  or  interests;  and  this,  too, 
whether  an  action  be  pending  or  not.^  Indeed,  by  a  general  rule 
of  court,®  "  an  order  upon  the  lord  of  a  manor  to  allow  limited 
inspection  of  the  court  rolls,  may  be  made  on  the  application  of  a 
copyhold  tenant,  supported  by  an  affidavit  that  he  has  applied  for 
inspection,  and  that  the  same  has  been  refused."  This  right  is  not 
strictly  confined  to  cases  where  the  applicant  is  a  copyhold  tenant ; 
but  if  he  has  a  prim&  fade  title  to  a  copyhold,^  or  is  otherwise 


*  Ex  parte  Briggs,  1859.  •  Crew  v,  Saunders,  1734-5 ;  R.  v. 

*  E.  V,  Staff oi-dshire  JJ.,  1837  (Ld.  Shelley,  1789  (Buller,  J.). 
Denman).  '  £.  v.  Merch.  Tailors'  Co.,  1831 

>  Id. ;  overruling  B.  v.  Leicester  (Littledale,  J.). 

JJ.,  1825.    See,  also,  B.  v.  St.  Mary-  '*  B.  v.  Tower,  1815 ;  B.  v.  Lucas, 

lebone,  1836.  1808. 

«  Gr.  Ey.  S  ^7^*  ^  to  first  thiee  •  B.  S.  0. 1883,  Ord.  y^XT  r.  19» 

lines,  *  B.  v.  Lucas,  1608. 
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interested  in  copyhold  property/  as,  for  instance,  if  he  is  the 
devisee  of  a  rent-charge  on  such  property,'  the  court  will  make  the 
order.  Even  a  freehold  tenant  of  a  manor  has  a  right  to  inspect 
the  court  rolls ;  ^  though  it  may,  perhaps,  he  doubtful,  whether  he 
must  not  first  show  that  some  suit  is  actually  depending.^ 

§  1495.  The  books  of  a  corporation  are,  at  common  law,^  regarded 
as,  to  a  certain  extent,  public,  with  respect  to  its  members,  but 
private  with  respect  to  strangers.  Thus,  on  the  application  of  a 
member,  the  Queen's  Bench  Division  will,  in  general,  grant  a  rule 
for  a  limited  inspection  of  the  documents  of  the  corporation,^  if  it 
be  shown  that  such  inspection  is  requisite  with  reference  either  to 
an  action  then  instituted,  or  at  least  to  some  specific  dispute  or 
question  depending,  in  which  the  applicant  is  interested ; '  but, 
even  in  this  case,  the  inspection  will  be  granted  to  such  an  extent 
only  as  may  be  necessary  for  the  particular  occasion.^  The  rule 
was  formerly  sometimes  laid  down  more  broadly,  and  the  language 
ascribed  to  the  court  in  one  or  two  cases,  might  almost  lead  to  the 
inference,  that  members  of  a  corporation  have  an  absolute  right, 
whenever  they  think  fit,  to  inspect  all  papers  belonging  to  the 
aggregate  body.*  But  any  such  doctrine  is  now  exploded ;  and 
the  privilege  of  inspection  is  confined  to  cases  where  the  member 
of  the  corporation  has  in  view  some  definite  right  or  object  of  his 
own,  and  to  those  documents  which  would  tend  to  illustrate  such 
right  or  object. ^^  Thus,  where  certain  members  of  a  corporation 
applied  for  a  mandamus  to  the  master  and  wardens  to  allow  them 
inspection  of  all  the  documents  of  a  corporation,  alleging  their 
belief  that  its  affairs  were  improperly  conducted,  and  complaining 
of  misgovemment  in  some  particulars  not  affecting  themselves,  nor 
then  in  dispute,  it  was  held  that  the  applicants  had  no  right  on 


»  Ex  parte  Hutt,  1839  (Coleridge, 

J.)- 
>  Ex  parte  BameB,  1842  (Wight- 

xaan,  J.). 

•  Admngton  v.  Clode,  1774-5; 
Hobson  V.  Parker,  1763-4,  cited  by 
Buller,  J.  (1789)  in  3  T.  R.  142; 
"Warrick  v.  Queen's  Coll.,  Oxford, 
1867.  But  see  Owen  v.  Wynn,  1878, 
0.  A. 

«  B.  V,  Allgood,  1798.  But  see 
B.  V.  Lucas,  1808,  and  B.  v.  Tower, 


1815. 

^  As  to  the  stat.  law,  see  poet, 
S§  1504—1507. 

•  B.  V.  Beverley,  1839. 

'  B.  V.  Merchant  Tailors'  Co., 
1831 ;  In  re  Burton  and  the  Saddlers' 
Co.,  1862. 

•  Id. 

•  B.  V.  Hosbnen  of  Newcastle, 
1744-5 ;  B.  V.  Babb,  1790  (Ashhurst, 

1^  B.  V.  Meroh.  Tailors'  Co.,  1831. 
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these  speoulative  grounds  to  the  inspeotion  prayed ;  ^  parties  sued 
by  an  incorporated  oompany  for  alleged  misoonduot  by,  while 
directors,  making  false  entries  in  the  books  of  the  corporation, 
were  held  not  entitled  to  a  general  inspection  of  the  company's 
books,  at  least  without  an  affidavit  that  such  inspection  was 
necessary  for  their  defence ;  ^  and  where  a  shareholder,  sued  for 
calls,  applied  to  inspect  the  minute-books  of  the  company,  and  of 
the  meetings  of  the  directors,  "  particularly  with  respect  to  the 
calls  "  in  question,  the  application  was  rejected,  as  it  appeared  to 
have  been  made  for  the  purpose,  not  of  assisting  the  defendant  to 
set  up  any  specific  defence,  but  of  enabling  him  to  fish  out  one  if 
he  could.* 

§  1496.  The  right  of  inspection  enjoyed  by  members  of  a  cor- 
poration being  thus  limited,  it  is  justly  still  more  restricted  in  the 
case  of  persons  who  are  not  members.  Accordingly,  a  stranger  has 
no  right  to  inspect  the  documents  of  a  corporation,  unless  they 
contain  the  common  evidence  of  some  transaction  between  him  and 
the  corporation,  or  at  least  furnish  the  rule  by  which  he  is  sought 
to  be  bound,  even  though  he  be  a  defendant  in  a  suit  brought  by 
the  corporation.  Accordingly,  in  an  action  by  a  corporation 
against  a  stranger  for  tolls,  the  defendant  cannot  be  granted 
inspeotion  of  the  corporation  muniments,^  but  in  an  action  by  it 
against  a  party  residing  in  a  borough,  for  the  breach  of  a  by-law 
restraining  persons,  not  freemen,  from  exercising  trades  within  the 
limits,  the  corporation  will  be  ordered  to  grant  inspection  of  such 
by-law,  because  it  must  be  taken  to  have  been  made  for  the  public 
weal,  and  for  the  rule  and  government  of  persons  dwelling  within 
the  borough.* 

§  1497.  The  rules  with  regard  to  the  inspection  of  parish  hooks 
are  regulated  by  the  same  principles  as  those  which  govern  cor- 
poration books.  In  other  words,  strangers  and  non-parishioners 
have  no  right  of  access  to  or  inspection  of  such  books  at  all,  and, 
in  strictness,  even  a  man  who  himself  denies  that  he  is  a  parishioneTi 

*  B.  v.  Merchant  Tailors' Co.,  1831.  Denton,    1787,    and    Barnstable   v. 

*  Imperial  Gas  Co.  v.  Clarke,  1830.  Lathey,   1789 ;   Bolton  v.   Corp.  of 

*  Binning.  Brist.  &  Thames  June  Liverpool,  1831,  recognised  in  Nias 
Bail.  Co.  v.  White,  1841.  v.  North.  &  East.  Rail.  Co.,  1838. 

^  May.  of  Southampton  v.  Gbaves,         *  Harzison  v.  Williams,  1824. 
1600,  ovemding  May.  of  Lynn  v, 
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although  he  is  alleged  by  the  parish  to  be  one,  is  not  entitled  to 
see  parish  books,^  and  the  inhabitants  of  a  oountj  are  not,  as  saoh, 
entitled  to  see  the  books  of  a  parish.^  But  parishioners  have  a 
qualified  right  to  inspect  the  parish  books  for  ordinary  parochial 
purposes,  such  as  when  a  dispute  is  pending  as  to  the  validity  of  a 
rate.*  But  even  a  parishioner  has  no  right  to  inspect  parish  books 
for  private  purposes — as,  for  instance,  to  enable  him  to  plead  a 
justification  for  libel ;  ^  or  to  support  his  claim  to  an  estate  lying 
in  the  parish ;  ^  or  to  dispute  the  appointment  of  a  parish  officer.^ 
In  some  old  cases,^  in  which  persons  were  held  not  to  be  at  common 
law  entitled  to  inspect  books,  they  were,  however,  entitled,  as 
hiigantSy  to  see  them  by  the  ordinary  process  of  discovery  in  the 
oourse  of  litigation  pending  between  them  and  the  parish.^ 

§§  1498 — 9.  The  right  to  an  inspection  of  various  other  books  is 
regulated  by  principles  similar  to  those  which  govern  the  right  to 
inspect  parish  books.  On  the  oae  hand,  strangers — ^that  is,  perscMis 
whose  property  is  not  refeired  to  in  the  entries  in  the  books  which 
it  is  sought  to  inspect,  and  who  have  no  interest  in  such  books — 
have  no  right  of  access  to  them  or  inspection  of  them.^  Thus,  for 
instance,  a  party  who  had  brought  a  '^  qui  tarn  "  action  against  a 
postmaster  for  interfering  in  the  election  of  a  member  of  Parlia- 
ment, was,  in  the  old  days,  possessed  of  no  right  to  inspect  tiie 
books  of  the  Post  Office,  inasmuch  as  the  action  was  not  in  relation 
to  any  transaction  recorded  in  the  books,  and  the  applicant  had  no 
interest  in  them ; '  and  a  person  had  no  right  to  inspect  the  books 
of  the  College  of  Physicians  unless  he  was  a  member  of  it.^®  On 
the  other  hand,  persons  whose  property  is  referred  to  in  entries 
therein,  or  who  otherwise  have  an  interest  in  them,  are  entitled  to 
inspect  the  books  containing  such  entries.  For  instance,  persons 
assessed  to  a  sewers  rate  have  a  right  to  inspect  entries  and  pro* 


»  Burrell  v,  Nicholflon,  1832. 

•  B.  V,  Buckingham  JJ.,  1828. 

•  Newell  V.  Simpkin,  1830. 
«  May  V.  Gwynne,  1821. 

•  R.  V.  Smallpiece,  1821. 

•  E.  V,  Harrison,  1846. 

^  Barren  v.  Nicholson,  1832,  is  a 
good  instance.    See  next  note. 

^  Id.,  1833.  It  would  appear  that 
B.  V.  JJ.  of  Buckingham,  1828,  cited 
above  in  note  *,  would  now  fall  within 


the  same  principle.  In  such  cases, 
the  rules  of  Equity  as  to  discovery 
now  preyaiL  See  **  The  Judicature 
Act,  1873  "  (36  &  37  V.  o.  66),  $  25, 
subs.  11. 

*  Grew  V.  Saunders,  1734-5.  See, 
also,  Atherfold  v.  Beard,  1788; 
Benson  v.  Post,  1748;  and  supra, 
$  1497. 

x'  B.  V.  Dr.  West,  undated. 
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oeedings  in  the  books  kept  by  the  Commissioners  of  Sewers,  which 
refer  to  a  rate  to  which  they  are  themselyes  assessed,  or  to  a 
'^  level "  on  which  they  have  property ;  ^  a  prebendary  has  a  right 
to  inspect  at  aU  reasonable  times  such  of  the  charters,  statutes, 
injunctions,  and  acts  of  the  chapter  as  relate  to  his  rights  concern- 
ing his  prebend ; '  all  persons  claiming  rights  of  presentation  to 
livings  in  the  diocese  are  entttled  to  inspect  the  bishop's  register  of 
presentations  and  institutions  kept  for  such  diocese ; '  fundholdem 
are  entitled  to  inspect  and  take  copies  of  entries  in  the  deposit  and 
transfer  books  of  the  Bank  of  England  which  relate  to  the  stock  in 
which  they  claim  an  interest;^  other  stockholders  have  similar 
rights;^  merchants  can  demand  access  to  such  Custom  House 
books  as  contain  entries  relating  to  their  goods;*  and  persons 
engaged  in  contesting  a  disputed  claim  are,  as  of  right,  entitled  to 
an  inspection  of  entries  in  books,  &c.,  which  are  common  evidence 
of  transactions  between  public  offices  and  private  individuals.^  But 
even  in  such  cases  the  inspection  will  not  be  granted  when  it  is 
merely  sought  for  some  private  object.^ 

§  1500.  In  accordance  with  the  invariable  rule  which  protects  a 
witness  or  party  from  being  compelled  to  furnish  evidence,  which 
may  expose  him  to  a  criminal  charge,^  the  court  will  never  oblige  a 
person  to  allow  the  inspection  ^®  of  either  public  or  private  docu- 
ments in  his  custody,  where  the  inspection  is  sought  for  the  purpose 
of  supporting  a  prosecution  against  himself .^^  But  an  information  in 
the  nature  of  a  quo  wairanto,^^  or  a  mandamus,  the  object  of  which 


^  B.    V.    Gommrs.  of  Sewers  for 
Tower  Hamlets,  1842. 
'  Young  V.  Lynch,  1747. 
»  R  V.  Bishop  of  Ely,  1828. 

*  See  Foster  v.  Bank  of  England, 
1846. 

*  As  to  the  stock  of  the  old  East 
India  Company,  see  Geary  v,  Hot>- 
kins,  1702 ;  and  as  to  Colonial  stock, 
see  **  The  Colonial  Stock  Act,  1877  " 
(40  &  41  V.  0.  59),  §§  1,  18. 

*  Crew  V.  Saunders,  1734-5. 

^  See  note  by  Nolan  to  B.  v.  Host- 
men  of  Newcastle,  1744-5,  collecting 
and  classifying  all  the  old  authorities 
ofn  the  Bubiect ;  and  also  B.  v.  King, 
1788  (AsmiuTBt,  J.),  collectine  the 
oases  as  to  assessments  to  the  land  tax. 

*  See  Ciew  «.  Sanders  and  other 


cases  cited  in  first  note  to  thi 
section. 

•  Ante,  §  1463. 

*°  The  order  respecting  discorery 
and  inspection  in  the  B.  S.  C.  1883, 
viz.,  Ord.  XXXI.,  does  not  affect 
either  criminal  proceedings,  or  pro- 
ceedings on  the  Crown  or  Bevenue 
sides  of  the  Queen's  Bench  Division. 
See  Ord.  LXVni. 

"  Wigr.  Disc.  fS  130—132,  268— 
270,  285,  et  seq. ;  Ld.  Montague  v. 
Dudman,  1751 ;  Glyn  v.  Houston, 
1836;  B.  V,  Purnell,  1748-9;  B.  v. 
Heydon,  1762;  B.  v.  Buckingham 
JJ.,  1828;  B.  V.  Cornelius,  1743-4. 
See  Bradshaw  v.  Murphy,  1836. 

»  B,  V,  Shelley,  1789 ;  B.  v.  Babb, 
1790 ;  B,  V.  Pumell,  1748-9. 
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IB  to  enforoe  a  civil  right,  are  not  regarded  as  oriminal  proceedings 
for  the  purposes  of  this  rule.^  On  an  indictment  against  the  lord 
of  a  manor  for  not  repairing  ratione  tenursB,  it,  however,  has  been 
in  vain  urged  in  support  of  a  rule  to  inspect  the  court  rolls,  that 
the  indictment,  though  in  form  a  criminal  proceeding,  was  really 
to  try  the  right  of  repcdr,  which  was  a  civil  right.* 

§  1501.  Where  writs,  or  other  proceedings  in  a  cause,  are 
officially  in  the  custody  of  an  officer  of  the  court,  he  probably  can 
be  compelled  to  permit  them  to  be  inspected  for  the  purpose  of 
furnishing  evidence  in  a  civil  action  against  himself,  though  on 
this  point  the  old  Queen's  Bench  and  Common  Pleas  came  to  oppo- 
site conclusions  in  actions  against  the  governor  of  Holloway  prison 
for  a  debtor's  escape.' 

§  1502.  In  all  cases  where  the  interference  of  a  court  is  required 
in  order  to  obtain  the  inspection  of  a  document,  it  must  appear  by 
affidavit  that  an  express  demand  to  inspect  has  been  made  to  the 
proper  quarter,  and  has  been  distinctly  refused*  This  demand 
must,  moreover,  come  either  directly  from  the  applicant  or  in- 
directly from  his  agent,  and  a  demand  by  a  person  whom  the 
agent  has  employed  for  that  purpose  will  not  suffice.^  To  con- 
stitute a  distinct  refusal,  it  is  not  necessary  that  the  word  ^'  refuse  " 
or  any  equivalent  expression  should  be  employed,  but  it  will  be 
enough  if  the  party  applied  to  shows  clearly  by  his  conduct  that 
he  is  determined  not  to  do  what  is  required.*  Still,  nothing  short 
of  this  will  suffice.'  It  is  questionable  whether  the  court  will  inter- 
fere where,  on  the  application  of  a  party  to  inspect  books,  liberty 
to  do  so  is  offered  as  a  favour^  though  not  as  a  rights  and  is  conse- 


^  B.  V.  Ambergate,  &c.  Bail.  Co., 
1852. 

»  B.  V,  E.  Cadogan,  1822. 

'  Fox  V.  Jones,  1828 ;  Davies  v. 
Brown,  1824.  See,  also,  B.  v.  Sheriff 
of  Chester,  1819. 

*  B.  r.  Wilts.  &  Berks.  Can.  Co., 
1835;  B.  V.  Bristol  &  Exeter  Bail. 
Co..  1843.  See,  also,  B.  v,  Thompson, 
1845;  B.  V.  JJ.  of  Bodmin,  1892. 
But  the  objection  that  the  affidavits 
discloR«  no  sufficient  demand  and 
refusal  must  be  taken  before  the 
merits  are  discussed,  4  Q.  B.  171 
(1843)  (Ld.  Denman),  recognising  B. 


V.  East.  Cos.  Bail.  Co.,  1839. 

*  Ex  parte  Ilutt,  1839. 

*  B.  V,  Brecknock  &  Aberg.  Can. 
Co.,  1835  (Ld.  Denman  and  liittle- 
dale,  J.). 

^  B.  V.  Wilts.  &  Berks.  Can.  Co., 
18-15.  Where,  however,  a  party 
applied  at  chambers  for  leave  to 
inspect  certain  books,  but  the  judge, 
after  hearing  both  parties,  referred 
the  question  to  the  court,  it  seems  to 
have  been  considered  that  the  pra-< 
ceedings  at  chambers  were  equivalent 
to  a  demand  and  refusal :  Birming.^i 
&o.  BaiL  Co.  v.  White,  1841. 
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quentlj  deolined  by  the  applicant,^  but  it  is  submitted  that  it 
ought  to  do  80,  since  the  right  is  denied. 

§  1503.  The  preceding  observations  have  been  confined  to  oases 
where  the  right  of  inspection  depends  upon  the  common  law. 

§§  1504-21.  But  rights  of  inspection  also  exist  under  numerous 
statutesj  which  especially  provide  for  the  keeping  of  particular 
public  documents,  and  for  their  inspection  by  parties  interested.^ 


>  B.  V.  Trust,  of  Northleach,  &o, 
Boads,  1834  (Ld.  Denman). 

'  Some  of  the  more  important  mat- 
ters, as  to  which  rights  of  inspection 
are  conferred  by  statute,  mentioned 
in  alphabetical  order,  are  as  follow. — 
«*  The  Ballot  Act,  1872"  (35  &  36  V. 
c.  33),  Ist  Sched.  IstPart,  r.  42,  pro- 
vides that  all  documents  forwarded 
by  the  returning  officer  to  the  Clerk  of 
t£e  Crown  in  Chancery  (that  is,  it  is 
presumed,  to  the  Crown  Office  De- 
partment of  the  Central  Office),  other 
than  ballot  papers  and  counterfoils, 
are  to  be  open  to  public  inspection 
at  such  time  and  under  such  regu- 
lations as  the  Clerk,  with  the  consent 
of  the  Speaker,  may  prescribe ;  and 
the  Clerk  is  also  to  supply  copies  or 
extracts  to  any  person  on  the  pay- 
ment of  such  fees  as  the  Treasury 
may  sanction.     Barmote  Courts :  see 
High    Petik     Mining    CustomB    and 
Mineral   Courts   Act,      **  The   Baths 
and  Washhouses  Acts,  1846"  (9  &  10 
V.  c,  74;  9  &  10  V.  c.  87,  §  6,  Ir.), 
enact  that    the  books  of    accounts 
which  the  commissioners  of  public 
baths  are  thereby  directed  to  keep 
may  be  examined  and  copied  gratis 
by  any  commissioner,  churchwarden, 
overseer,  or  ratepayer  of  the  parish 
in  which  the  baths  are  established. 
See  similar  clauses  as  to  the  metro- 
polis in  18  &  19  V.  c.  120,  §§  61,  198, 
199.     As  to  Births,  Baptisms,  Mar^ 
Tinges,   Deaths   or    BiirtaU    Registers 
▼arious  rights  of  inspection  exist — 
ThuB,    "The    Births    and    Deaths 
Begistration  Act,  1836"  (6  &  7  W.  4, 
o.    86),    which    has  been    amended 
by  ''The  Births  and  Deaths  Begis- 
tration   Act,    1874"    (37    &  38   V. 
c  88),  bjr  §  35  enacts,  that  **  every 
rector,  vicar,  or  curate,  and  every 
registrar,    registering    officer,     and 
secretary,  who  shall  have  the  keep- 
ing for  the  tim«  being  of  any  re- 


gister-book   of    births,    deaths,    or 
marriages,    shall   at    all  reasonable 
times  allow  searches  to  be  made  of 
any    reyiater-book    in    his    keeping,*' 
[This  will  include  register-books  of 
baptisms  and  burials,  which  the  rec- 
tor, vicar,  or  curate  of  each  parish 
is  bound  to  keep,  under  the  provi- 
sions of  62  Or,  3,  c.  146,  §  5.]     "And 
shall  give  a  copy  certified  under  his 
hand  of  any  entry  or  entries  in  the 
same,  on  payment  of  the  fee  herein- 
after mentioned ;    (that  is  to  say,) 
for  every  search  extending  over  a 
period  not  more  than  one  year,  the 
sum  of  one  shilling,  and  sixpence 
additional  for  every  additional  year, 
and  the  sum  of  two  shillings"  and 
sixpence  for  every  single  certificate." 
By    §    32    of    **The    Births    and 
Deaths  Begistration  Act,  1874  "  (37 
&  38  V.  c.  88),  every  superintendent 
registrar  is  to  make  indexes  of  the 
register-books  in    his    offices;    and 
**  every  person  shall  be  entitled  at 
all  reasonable  hours  to  search  the 
said  indexes,  and  to  have  a  certified 
copy  of  any  entry  or  entries  in  the 
said  register-books  under  the  hand  ' 
of  the  superintendent  registrar,  on 
payment   in  each  case  of   the  ap- 
pointed fee : " — that  is,  as  explained 
m    the   2nd    Schod.,   for  a  general 
search,  five  shillings;  for  a  particular 
search,  one  shilling;  for  a  certified 
copy,   two   shillings    and    sixpence. 
"The  Births  and  Deaths  Begistra- 
tion Act,  1836"  (6  &  7  W.  4,  c.  86), 
$  37,  enacts,   that   *'the  registrar- 
general  shall  cau<^  indexes  of  all 
the  said  certified  copies  of  the  re- 
gisters to  be  made,  and  kept  in  the 
general    register    office;     and    that 
every  person  shall  be  entitled,  on 
payment  of  the  fees  hereinafter  men- 
tioned, to  search  the  said  indexes 
between  the  hours  of  ten  in  the  morn- 
ing and  four  in  th^  afternoon  of  eyeiy 
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day,  except  Sundays,  Christmas-day, 
and  Good  Friday,  and  to  have  a  cer- 
tified copy  of  any  entry  in  the  said 
certified  copies  of  the  registers ;  and 
for  every  general  search  of  the  said 
indexes  shall  be  paid  the  sum  of 
twenty  shillings,  and  for  every  par- 
ticular search  the  sum  of  one  shil- 
ling;  and  for  every  such  certified 
copy  the  sum  of  two  shillings  and 
sixpence,    and   no    more,    shall   be 
paid  to  the  registrar-general,  or  such 
other  officer  as  shall  be  appointed 
for  that  purpose   on  his   account." 
These    cei-tincates    are    made    evi- 
dence   by    the    provisions    set    out 
post  (sub  tit.  *' Certified  ExtraeW), 
I   1611,  n.      The  Act  for  register- 
ing   marriages,    and   also    the   Act 
for  registering   births    and    deaths, 
in     Ireland,     respectively     contain 
similar  provisions.      See  7  &  8  V. 
c.  81,  §§  68—70,  Ir.,  and  26  &  27 
V.  c.  11,  §§  60—52,  Ir.     See,  also, 
62  G.  3,  c.  146,  §  5.     Similar  pro- 
visions to  the  above  are  oontamed 
in  *'  The  Burial  Act,  1853  "  (16  &  17 
V.  c.  134),  §  8,  and  "  The  Registra- 
tion of  Burials  Act,  1864"  (27  &  28 
V.   c.   97),    §    6,    with    respect    to 
searches  to  be  made  in,  and  copies 
and    extracts    to    be    taken    from, 
the  registers  of  burials  respectively 
kept  under  the  directions  of  **  The 
Metropolitan  Interment  Act "  (15  & 
16  V.   c.   8*;),   and  of    those  Acts. 
"The  Marriage  Act,  1836"  (6  &  7 
W.  4,  c.  86),  §  5,  enacts,  that  the 
"marriage  notice-book,"  which  the 
supeiintendent  registrar  is  bound  to 
keep,  shall  be  "  open  at  all  reason- 
able times  without  fee  to  all  persons 
desirous  of  inspecting  the  same  "  ^as 
to  marriages  in  Ireland,  see  "  Tne 
Marriages  (Ireland)  Act,  1844  "  (7  & 
8  V.  c.  81,  Ir.),  §§  2,  14,  and  "The 
Marriage  I^aw  (Ireland)  Amendment 
Act,  1863"  (26  &  27  V.  o.  27,  Ir.), 
§§  2,  3).     The  Act  of  3  &  4  V.  c.  92, 
and  *'  The  Births  and  Deaths  Regis- 
tration Act,  1858  (21  &  22  V.  o,  25), 
provide  for  the  deposit  of   certain 
non -parochial  registers  in  the  cus- 
tody of  the  registrar-general.    These 
registers  consist  of  more  than  seven 
thousand  books,  belonging  to  one  or 
other  of  the  following  religious  com- 
munities : — The  foreign    Protestant 
churches  in  England ;  the  Quakers ; 
the  Presbyterians ;  the  Independents ; 


the  Baptists ;  the  Weeleyan  Itlethod  • 
ists,  in  their  several  branches;  the 
Moravians ;  the  Countess  of  Hunt- 
ingdon's connection ;  the  Calvinistic 
Methodists,  and  the  Swedenborgians. 
Besides  these,  a  few  registers  have 
been  deposited,  which  belong  either 
to  Roman  Catholic,  Irvingite,  Ing- 
hamite,  Bible  Christian,  N  ew  Jeru- 
salemite.  Unitarian,  or  Scotch  Church 
congregations.    ITie  registers  trans- 
mitted from  the  foreign  Protestant 
churches  contain  entries  of  births, 
baptisms,    marriages,    deaths,    and 
burials;     and    those    sent    by   the 
Quakers    are    registers    of    births, 
marriages,    and    deaths.      The   re- 
maming   books    are   for    the  most 
part  registers  of  births  or  baptisms, 
but  there  are  some  re^sters  of  deaths 
or  burials,  and  one  or  two  registei-s 
of  marriages.     The  dates  of  these 
books  range  from  the  middle  of  the 
16th  century  to  the  year  1840.   Mosl 
of  the  registers  were  sent  to  the  re- 
gistrar-general from  the  minister  of 
uie  congregation  to  which  they  be- 
longed, but  a  valuable  collection  of 
these    documents    was    transmitted 
from  Dr.  Williams'  library,  in  Bed- 
cross  Street,  and  another  smaller  one 
from  the  Wesleyan  Begistry  in  Pater- 
noster Bow.     It  may  be  observed, 
that  the  Jews  have  declined  to  part 
with  their  registers,  as  have  also  the 
Boman  Catholic  prelates,  in  most  in- 
stances.   The  renters,  too,  of  births 
and  deaths,  which  are  kept  at  the 
Heralds*  College,  from  the  year  1747 
to  1783;  the  records  of  Indian  bap- 
tisms, deaths,  and  marriages,  depo- 
sited at  the  office  of  the  Secretary  for 
India;   and  the  registers  of  births* 
baptisms,  marriages,  and  burials  of 
British  subjects  abroad,  transmitted 
to  the  regis^  of  the  Consistory  Court 
of  London,  are  excluded  from  the 
operation  of  the  Act.     See  Beport  of 
Commissioners  appointed  to  inquire 
into  the  state,  &o.,  of  non-parochisl 
registers,  which  was   presented   to 
Parliament    in  1838 ;    and  another 
Beport  of  the  Commissioners  bear- 
ing date  31st  December,   1857.     A 
list  of  the  non-parochial  registers  in 
the  custody  of  the  regista-ar-general 
was    published   in    1841,   and   con- 
tains a  statement — 1 ,  of  the  number 
marked  on  each  raster;  2,  of  the 
name  of  the  place  of  worship ;  3,  of 
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the  denomination  and  date  of  the 
foundation ;  4,  of  the  name  of  the 
last  minister;  5,  of  the  number  of 
the  books  deposited,  and  the  nature 
of  the  entries ;  and,  6,  of  the  period 
over  which  each  register  extends. 
Copies  of  this  list  have  been  sent 
to  every  person,  congregation,  or 
society,  having  had  the  custody  of 
any  of  the  deposited  registers,  as 
also  to  every  supeiintendent  regis- 
trar, and  to  the  registrar-general,  to 
be  open  for  inspection  at  the  respec- 
tive offices,  without  fee.  A  list  of 
the  registers  deposited  under  21  &  22 
y.  c.  25,  is  given  in  App.  A.  to  the 
Report  of  the  Commissioners  dated 
31st  December,  1867.  Under  §  5  of  3 
&  4  V.  c.  92,  every  person  is  entitled 
on  payment  of  certain  fees,  but  upon 
pergonal  application  only  fsee  fly- 
sheet  to  '*  Lists  of  Non-l^arochial 
Registers,"  published  by  the  regis- 
trar-general pursuant  to  the  Act  of 
1841),  to  inspect  these  registers  and 
the  lists  of  the  same,  and  to  have 
certified  copies  of  such  entries  as  he 
may  require.  A  similar  law  prevails 
witn  respect  to  the  register  of  mar- 
riages in  the  Ionian  Islands,  which 
is  now,  under  27  &  28  V.  c.  77, 
§  9,  deposited  with  the  registrar- 
general.  Charity  iriMtees,  —  Under 
••The  Charitable  Trusts  Acts,  1853 
and  1855"  (16  &  17  V.  c.  137,  §  61, 
and  18  &  19  Y.  c.  124,  §  44).  the 
annual  accounts  of  trustees  of  chari- 
ties, which  are  now  either  deposited 
at  the  office  of  the  Charity  Commis- 
sioners or  inserted  in  the  books  of 
the  local  vestries,  are  open  to  inspec- 
tion by  all  persons  at  all  reasonable 
hours,  subject  to  the  regulations  of 
the  Commissioners ;  and  any  person 
may,  on  pajnoaent  of  a  trifling  sum, 
require  a  copy  of  any  such  account 
or  of  any  part  thereof.  **  The  Com" 
mutioners  Clauses  Act,  1847  "  (10  &  11 
V.  c  16),  contains,  in  §§  31,  55,  76, 
88 — 90,  somewhat  similar  provisions 
to  those  below  mentioned  under 
head  '*  Companies  "  as  contained  in 
••The  Companies  Clauses  Consolida- 
tion Act."  Companies, — Under  *  *  The 
Companies  Act,  1862"  (25  &  26  Y. 
0.  89;,  $  174,  r.  5,  any  person  may  in- 
ipeot,  and  require  a  certified  copy  or 
eoctnot  of,  any  document  which  is 


kept  by  the  registrar  of  joint-stock 
co7npa7ii€9  (see  R.  v,  Mariquita  and 
New  Granada  Min.  Co.,  1858);  and 
by  §  32,  every  member  of  a  company 
duly  registered  under  that  Act  is 
entitled,  during  business  hours,  but 
subject  to  such  reasonable  restric- 
tions as  the  company  in  general 
meeting  may  impose,  to  inspect  gratis 
the  register  of  members  which  is  kept 
at  the  registered  office  of  thecompany. 
Strangers  have  a  similar  rijj^ht  on 
payment  of  a  small  fee,  and  they,  as 
well  as  members,  can  obtain  a  copy 
of  any  part  of  the  register  on  paying 
sixpence  for  every  hundred  words 
copied.  So,  "  The  Companies  Clauses 
Consolidation  Act,  1845"  (8  &  9  Y. 
0.  16),  which  applies  to  every  joint- 
stock  company  incorporatjd  by  sta- 
tute since  the  8th  of  May,  1845,  for 
the  purpose  of  carrying  on  any  under- 
taking, by  §  10,  requires  such  com- 
pany to  keep  a  book,  called  **The 
Shareholders  Address  Book,"  in 
which  are  to  be  entered  in  alpha- 
betical order  the  names  and  ad- 
dresses of  all  the  shareholders.  By 
§  45,  a  register  is  to  be  kept  in  which 
are  to  be  entered  particulars  of  all 
mortgages  and  bonds.  §  63  requires 
the  company  to  cause  the  names  of 
the  parties  interested  in  the  general 
capital  stock  of  the  company,  with 
the  amount  of  the  interest  possessed 
by  them  respectively,  to  be  entered 
in  the  book,  to  be  called  the  **  Re- 
gister of  Holders  of  Consolidated 
Stock  "  §§  115—119  provide  for  the 
accounts  of  the  company  to  be  kept, 
and  to  be  balanced  at  certain  periods, 
and  to  be  open  for  inspection  at  those 
periods,  or  else  for  fourteen  days  be- 
tore  and  a  month  after  each  ordi- 
nary general  meeting;  and  the 
aboye-mentioned  sections  also  pro- 
vide for  the  inspection  by  share- 
holders and  other  persons  interested 
of  the  books  therem  respectively  re- 
quired to  be  kept,  and  for  the  taking 
of  copies  thereof.  See  B.  v.  London 
and  St.  Katharine  Dock  Co.,  1874. 
Under  *•  The  Companies  Clauses 
Act,"  imder  various  Consolidatioii 
Acts  passed  in  1847,  und»^r  **The 
Railways  Companies  Securities  Act, 
1866,"  and  under  ''The  Metropolis 
Water  Aot,  1871,*'  yarious  righto  of 
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inspection  and  of  demanding  copies, 
are  likewise  conferred  (as  to  wnich 
see  those  several  titles).  '*  The  Copy- 
right Amendment  Act,  1842"  (5  &  6 
V.  c.  45),  §  11,  provides, — and  the 

f  revision  is  incoiporated  in  *'  The 
ntemational  Copyright  Act,  1844" 
(7  &  8  V.  c.  12),  §  8,  and  in  "  The 
Fine  Arts  Copyright  Act,  1 862  "  (25 
&  26  V.  c  68),  §§  4,  5,— that  a  re- 
gister of  the  proprietorship  of  copy- 
right, and  of  the  assignments  there- 
of, shall  be  kept  at  the  Hall  of  the 
Stationers'  Company,  and  shall,  at 
all  convenient  times,  be  open  to  the 
inspection  of  any  person,  on  pay- 
ment of  one  shilling  for  every  entry 
inspected ;  and  any  person  may,  on 
payment  of  five  shillings,  obtain  a 
certified  copy  of  any  entry :  see 
Lucas  V.  Cooke,  1880.  DrjK>sit9  under 
Standing  Orders  of  Parliament :  see 
aUe  **  Parliamentary  Documents  De- 
posit  Act"  Under  '*  The  Elementary 
Education  Act,  1870"  (33  &  34  V. 
c.  75),  §  87,  "  every  ratepayer  in  a 
school  distiict  may,  at  all  reasonable 
times,  without  payment,  inspect  and 
take  copies  of,  or  extracts  from,  all 
books  and  documents  belonging^  to 
or  under  the  control  of  the  school 
board  of  such  district."  **  The 
Friendly  Societies  Act,  1875"  (38 
&  39  V.  c.  60),  §  14,  subs.  1,  r.  (g), 
enables  **any  member  or  person 
having  an  interest  in  the  funds  of 
the  society"  to  *' inspect  the  books 
at  all  reasonable  houis,  at  the  regis- 
tered offices  of  the  society " ;  but 
this  enactment  will  not  empower 
one  member  to  inspect  the  loan  ac- 
count of  another  without  his  written 
consent.  **  The  Gasnorks  Clauses 
Act,  1847  "  (10  &  11  V.  c.  15),  §  38, 
and  **  The  Harbours,  Docks,  and  Piers 
Clauses  Act,  1847  "  (id  c.  27),  §  50, 
also  contain  provisions  authorizing 
parties  interested  to  inspect  and  de- 
mand copies  of  the  books  and  docu- 
ments relating  to  the  company's 
affairs.  Under  **  The  High  Peak 
Mining  Customs  and  Mineral  Courts 
Act,  1851 "  (14  &  15  V.  c.  94),  §  45, 
facilities  are  given  for  all  persons  to 
search  and  examine  documents  in 
the  custody  of  the  steward  of  the 
Barmote  Court,  under  that  Act. 
*'  The  Highway  Act,  1835 "  (5  &  6 


W.  4,  c.  50),  §  40,  directs  that  the  sur- 
veyors keep  books  of  account,  and 
that  these  \xx>ka  be  open  at  all  season- 
able times  to  the  inspection  of  all 
inhabitants  rated  to  the  highway  rate 
of  the  parish  or  district,  and  that 
they  be  also  entitled  to  take  copies 
or  extracts  from  them  without  fee. 
See,  also,  title  **  Turnpike,"  Jurors* 
Zwto— Under  "The  Juries  Act,  1825** 
(6  Q.  4,  c.  50),  f  9,  the  churchwardens 
and  overseers  of  every  parish  are 
directed  to  make  out  a  list  of  every 
person  qualified  to  serve  on  juries, 
and  to  allow  such  list  to  be  pe- 
rused gratis  by  any  inhabitant,  at  all 
reasonable  times  during  the-  first 
three  weeks  of  September;  while 
"  The  Common  Law  Procedure  Act, 
1851"  (15  &  16  V.  c.  76,  §§106  — 
108 :  see.  also,  6  G.  4,  c.  50,  §  19), 
enacts,  that  a  printed  panel  of  the 
jurors  summoned,  whether  common 
or  special,  shall,  seven  days  at  least 
before  the  sitting  of  every  court,  be 
kept  at  the  sheriff's  office  for  publio 
inspection ;  and  that  a  printed  copy 
of  such  panel  shall  be  delivered  by 
the  sheriff  to  any  party  requiring  it, 
on  payment  of  one  shilling.  As  to 
the  practice  in  Ireland,  see  *'The 
Juries  Act  (Ireland),  1871 "  (34  &  35 
V.  c.  65,  Ir.),  §§  12,  18.  **  7  he  Land 
Transfer  Act,  1875"  (38  &  39  V. 
c.  107),  §  104,  enables  any  registered 
proprietor  of  any  land  or  charge, 
and  any  person  authorized  by  him, 
or  by  an  order  of  the  court,  or  by 
general  rule,  but  no  other  person, 
to,  subject  to  the  regulations  in  force, 
inspect  and  make  copies  of,  and  ex- 
tracts from,  any  register  or  document 
in  the  custody  of  the  registrar  re- 
lating to  such  land  or  charge.  Sub- 
ject, also,  to  such  regulation  as  may 
be  made  by  the  Treasuir,  every  per- 
son has,  under  13  &  14  V.  c.  72,  §  52, 
Ir.,  a  right  to  search  any  of  the  in- 
dexes kept  at  the  office  for  the  regis- 
tration of  assurances  of  lands  in  Ire- 
land. Local  Loans — The  registers 
which  are  kept  under  "The  Local 
Loans  Act,  1875  "  (38  &  39  V.  c.  83), 
§  24,  provides  that  the  registers  of 
'*  nominal  securities"  may  be  in- 
spected at  all  reasonable  times  upoa 
payment  of  the  prescribed  fee.  '  *  The 
MarkeU  and  Fair$  Clauati  Ad,  1847" 
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(10  &  11  y.  0.  14),  §  50,  also  enables 
parties  interested  to  inspect  and  de- 
mand copies  of  books  and  documents 
relating  to  the  undertaking.  "  The 
Merchant  Shipping  Act,  1894  "  (67  & 
08  V.  c.  60),  provides,  that  any  per- 
son may,  upon  payment  of  a  reason- 
able fee,  inspect  the  register-book 
kept  by  any  registrar  of  British 
ships  (§  64  (I) ),  as  also  any  of  the 
documents  recorded  by  the  registrar- 
general  of  shipping  and  seamen: 
5  256  (1).  **  The  Metropolis  Manage- 
ment Act,  1855"  (18  &  19  V.  0.  120), 
also  contains,  in  §§  61,  198,  and  199, 
provisions  as  to  inspecting  and  taking 
copies  of  books  and  other  documents 
kept  under  that  Act.  **  The  Metro- 
polis Water  Act,  1871"  (34  &  35  V. 
c.  113),  §§  23,  37,  also  enables  parties 
interested  to  inspect  and  demand 
copies  of  the  books  and  documents 
of  the  company.  Under  **  The  Mort- 
gage  Debenture  {Amendment)  Act, 
1870"  (33  &  34  V.  c.  20),  §  11, 
on  payment  of  the  prescribed  fees, 
*'  any  person  may  inttpect,  and  make 
copies  of,  and  extracts  from,  the  re- 
gister of  securities,  the  register  of 
mortgage  debentures,  and  the  returns 
made  by  the  company  to  the  regis- 
trar," under  **  The  Mortgage  Deben- 
ture Act,  1865  "  (28  &  29  V.  c.  78). 
Again,  **  The  Municipal  Corporations 
Act,  1882"  (45  &  46  V.  c.  50),  con- 
tains, in  §  233,  the  foUowfng  special 
provisions  relating  to  the  inspec- 
tion and  copying  of  documents; — 
**(!.)  The  minutes  of  proceedings 
of  the  council  shall  be  open  to  the 
inspection  of  a  burgess  on  payment 
of  a  fee  of  one  shilling,  and  a  bur- 
gess may  make  a  copy  thereof  or 
take  an  extract  therefrom.  (2.)  A 
borgess  may  make  a  copy  of,  or  take 
an  extract  from,  an  order  of  the 
council  for  the  payment  of  money. 
(3.)  The  treasurer's  accounts  shall 
be  open  to  the  inspection  of  the 
council,  and  a  member  of  the  coun- 
cil may  make  a  copy  thereof,  or  take 
an  extract  therefrom.  (4.)  The  ab- 
stract of  the  treasurer's  accounts 
shall  be  open  to  the  inspection  of 
all  the  ratepayers  of  the  borough, 
and  copies  thereof  shall  be  delivered 
to  a  ratepayer  on  payment  of  a 
reasonable    price    for    each    copy. 


(5.)  The  Freemen's  Boll  shall  be 
open  to  public  inspection,  and  the 
town  clerk  shall  dehver  copies  there- 
of to  auv  person  on  payment  of  a 
reasonable  price  for  each  copy." 
Newspaper  Proprietors.  — Under  * '  The 
Newspaper  Libel  and  Registration 
Act,  1881 "  (44  &  45  V.  c.  60),  §  13,  all 
persons  are  at  liberty  to  search  and 
inspect  the  book  called  **The  Re- 
giBter  of  Newspaper  Proprietors," 
which  is  kept  by  the  registrar  of 
joint  stock  companies,  and  to  demand 
certified  copies  of  any  such  entry. 
Nominal  Securities:  see  *  *  Local  Loans" 
"  The  Purliamjentary  and  Municipal 
Registration  Act,  1878":  see  **  Poor 
Pate."  *  *  The  Parliamentary  Documents 
Deposit  Act,  1837  "  (7  W.  4  &  1  V. 
0. 83),  §  1,  requires  clerks  of  the  peace, 
town-clerks,  and  other  persons  hold- 
ing official  situations  to  take  custody 
of  all  maps,  plans,  sections,  books, 
and  writings,  which,  by  the  standing 
orders  of  either  House  of  Parliament, 
are  directed  to  be  deposited  with 
them,  previous  to  the  introduction 
of  any  railway  bill,  or  other  bill  of  a 
like  nature ;  and  the  same  statute 
enacts,  in  §  2,  that  all  persons  in- 
terested shall  have  liberty  to  inspect, 
and  take  copies  of,  or  extracts  from 
these  documents,  on  payment  of  cer- 
tain regulated  fees.  The  provisions 
of  this  Act  have  been  extended  by 
several  consolidation  and  other  Acts 
to  the  maps,  plans,  and  sections  of 
other  undei-takin^s,  and  to  the  maps, 
plans,  and  sections  of  alterations 
proposed  to  be  made  therein  [see 
**The  Railways  Clauses  Consolidation 
Act,  1845"  (8  &  9  V.  c.  20),  §  9;  do. 
for  Scotland,  id.  0.  33,  §  9;  **The 
Waterworks  Clauses  Act,  1847  "  (10 
&  11  Y.  c.  17,  §  21);  as  also  to  copies 
of  the  Special  Acts,  by  which  par- 
ticular companies,  commissioners,  or 
other  undertakers  have  been  autho- 
rised to  act.  (See  *'  The  Companies 
Clauses  Consolidation  Act "  (8  &  9 
V.  c.  16),  §  161;  do.  for  Scotland, 
id.  o.  17,  §  165 ;  ''  The  Lands  Clauses 
Consolidation  Act,"  id.  o.  18,  §  150 ; 
do.  for  Scotland,  id.  c.  19,  §  142; 
'*  The  Railways  Clauses  ConsoHdation 
Act,"  id.  c.  20,  §  162;  do.  for  Scot- 
land, id.  c.  33,  §  153  ;  ''  The  Markets 
and  Pairs  Clauses  Act,"  (10  &  11  Y. 
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c.  14),  §.  58 ;  ''  The  Gksworks  ClauseB 
Act/;  id.  c.  15,  S  45;  **The  Com- 
missioners Clauses  Act,"  id.  c.  16, 
§  110;  **The  Waterworks  Clauses 
Act,"  id.  c,  17,  §  90;  "  The  Harbours, 
Docks,  and  Piers  Clauses  Act,"  id. 
c.  27,  §  97 ;  "  The  Towns  Improve- 
ment Clauses  Act,"  id.  c.  34,  §  214 ; 
**  The  Cemeteries  Clauses  Act,"  c.  65, 
§  66 ;  and  "  The  Town  Police  Clauses 
Act,"  id.  c.  89,  §  77.  See  9  &  10  V. 
c.  39,  §  6.  See,  also,  9  &  10  V.  c.  3, 
§  13,  as  to  plans,  &c.,  of  harbours, 
and  other  works  in  Ireland,  con- 
structed by  commissioners  to  en- 
courage sea  fisheries.]  Parliamentary 
Voters, — Under  **  The  Parliamentary 
Voters  Registration  Act,  1843  "  (6  &  7 
V.  c.  18) :  [as  to  the  law  in  Ireland, 
see  13  &  14  V.  c.  69],  §§  5,  8,  13,  14, 
18  and  20,  every  person  may,  during 
^e  fortnight  next  after  pu  olication, 
inspect  gratis  the  lists  of  claimants, 
the  register  of  voters,  and  the  lists 
of  pereons  objected  to,  which  are 
maae  out  by  the  overseers  and  town- 
clerks  respectively,  and  obtain  copies 
thereof  on  payment  of  a  small  sum. 
So  under  §  49  of  the  same  Act,  any 
person  may,  at  a  stipulated  price, 
purchase  copies  of  the  revised  regis- 
ters; and  tinder  §  16  of  the  Act, 
every  registered  elector  and  claimant 
may,  between  the  10th  and  3l8t 
August,  without  payment,  inspect 
and  take  extracts  from  any  poor-rate 
book,  for  any  purpose  relating  to 
any  claim  or  objection,  made  or 
intended  to  be  made,  by  or  against 
him.  More  extensive  rights  of  in- 
specting and  making  copies  of  poor- 
rates  are  by  *'The  Parliamentary 
aod  Municipal  Eegistration  Act, 
1878"  (41  &  42  V.  c.  26),  extended 
to  every  person  **who  is  registered 
as  a  parliamentary  voter."  '*  The 
Patents^  DtsupiSy  and  Trade  Marks 
Act,  1883  "  (46  &  47  V.  c.  57),  §  88, 
requires  every  register,  whether  of 
patents,  or  of  designs,  or  of  trade 
niaiks,  which  is  kept  in  the  Patent 
Office,  to,  at  all  "  convenient  times, 
be  open  to  the  inspection  of  the  pub- 
lic, subject  to  such  regulations  as 
may  be  prescribed  [pee  Patents  Eules, 
1883,  r.  75,  and  Sched.  I.  r.  32,  cited 
in  53  L.  J.  Ord.  and  Rules,  86,  89) ; 
and  certified  copies,  sealed  with  the 


seal  of  the  Patent   Office,  of   any 
entry  in  any  such  register  shall  lie 
given  to  any  person  requiring  the 
same,  on  payment  of  the  prescribed 
fee"  (46  &  47  V.  c.  57,  §  SS) ;  but  by 
$  52,  the  right  of  inspecting  regis- 
tered designs  is  limited .    The  Patents 
Boles,  1883,  further  provide  by  r.  76, 
that  '*  certified  copies  of,  or  extracts 
from,    patents,    specifications,    dis- 
daimers,  alfidayits.  statutory  deda- 
rations,  and  other  public  documents 
in  the  Patent  Office,  or  of  or  from 
registers  or  other  books  kept  there, 
may  be  furnished  by  the  comptroller 
on  payment  of  the  prescribed  fee.'* 
See  as  to  the  fees,  Sched.  I.  rr.  33, 
34,   35.     Poor  Law  rates  and  rules 
may  be  inspected  under  the  following 
statutes.     Under   "The    Poor    Law 
Amendment  Act,  1834  "  (4  &  5  W.  4, 
c.  76,  §  18 ;  [see,  also,  "  The  Poor  Law 
Board  Act,  1847  "  (10  &  1 1  V.  o.  109), 
^§  10,  29;  "The  Local  Government 
Board  Act,  1871 "  (34  &  35  V.  c.  70)], 
every  owner  of  property  or  his  agent, 
and  every  ratepayer,  is  entitled  to  in- 
spect gratis  the  rules  sent  by  the  late 
Poor  Law  Board,  or  the  present  Local 
Government  Board,  to  the  overseers 
of  his  parish,  or  to  the  guardians  of 
his  umon,  as  also  to  take  copies  of 
such  rules,  or  to  require  copies  to  be 
furnished  to  him,  on  payment  of  a 
trifling  charge.     Under  ^'The  Poor 
Law  Amendment  Act^  1844  (7  &  8  V. 
c.   101),  §  33,  for  seven  days  before 
the  auditing  of  the  overseer's  ac- 
counts, their  rat«-books   are  open, 
between  the    hours    of  eleven  and 
three,   for  the  inspection  of    every 
person  liable  to  be  rated  to  the  relief 
of  the  poor.     [See,  also,  **  The  Poor 
Rate  Act,  1743"  (17  G.  2,  c.  3),  §  3; 
6  &  7  W.  4,  c.  96,  §  5 ;  Tennant  v. 
Overton,  1846;  Tennant  v.  Bell,  1^6.] 
Moreover,    under    certain    circum- 
stances   defined    therein,    burgesses 
have  a  right  under   **The  Parlia- 
mentary and  Municipal  Registratioii 
Act,  1878  "  (41  &  42  V.  c.  26),  §  13, 
to  inspect  and  make  copies  free  of 
charge  from  the  books  containing  the 
poor  rates :  see,  also,  title  **  Parlia- 
mentary Voters"    As  to  returns  by 
railway  companies  for  the  purposes 
of  poor  law  assessments,  see  '*The 
Railway  Clauses  Consolidation  Act, 


It 
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CHAP.  IV.]  INSPECTION  OP  EEGI8TERS,  ETC. 

§  1522.  When  the  public  are  entitled  by  law  to  inspeot  any 
register  kept  in  pareuanoe  of  any  Act  of  Parliament,  the  publica- 
tion of  a  mere  copy  of  it  is  privileged.^ 


infra.      Public    Baths:    see    BcUhs, 
Public    Healthy   BateSy   Mortgages  of 
RaieSy  and  Registtra  of  Voters, — Under 
•*  The  Public  Health  Ad,  1875"  (38  & 
39  V.   c.   55),   §  219,   "any  pei-son 
interested    in    or    assessed    to    any 
rate"  made  under  that  Act,  '*  may  in- 
spect the  same,  and  any  estimate  made 
previous  thereto,  and  may  take  copies 
of  or  extracts  therefrom,  without  fee 
or  reward."      Under  §  237   of   the 
same  Act,  all  registers  of  mortgages 
on  rates,  kept  at  the  offices  of  the 
local  authorities,  **  shall  be  open  to 
public  inspection  during  office  hours, 
without   fee  or  reward."    And    by 
SSched.  2,  r.  1,  sub-r.  30,  of  the  same 
Act,  the  register  of  yoters  is  also 
open  to  a  limited  inspection.     **  'ihe 
Radway  Clauses  Consolidation  Act" 
(8  &  9  V.  c.  20),— which  applies  to 
all  railways  authorised  to  be  con- 
structed since  the  8th  of  Ma^,  1845, — 
contains  also  an  important  provision 
on    this    subject,   for  it  enacts,   in 
§  107,  that  every  railway  company 
subject  to  that  Act  shall,  if  required, 
transmit  a  copy  of  its  annual  account 
of  disbursements  and  receipts,  duly 
audited,  and  free  of  charge,  to  the 
overseers  of  the  poor  of  the  several 
parishes,  and  to  the  clerks  of  the 
peace  of  the  counties,  through  which 
the  railway  shall   pass;    and  such 
accounts  phall  be  open  to  the  inspec- 
tion of  the  public  at  all  reasonable 
hours,  on  payment  of  one  shilling. 
An  easy  mode  is  thus  afforded  of 
ascertaining  the  sum  at  which  the 
company  should  be  assessed  to  the 
parochial  and  county  rates.     '*  The 
BailuHiy    Companies    Securities    Act, 
1866  "  (29  &  30  V.  c.  108),  also  con- 
tains, in  §§  7 — 9  and  12,  provisions 
authorising  parties  interested  to  in- 
spect   and    demand    copies    of    the 
books  and  accounts  required  to  be 
kept   by  the  Act.     Rutmg  of  Rail- 
wayH :  see  Ihe  Railway  Clausts  Cou' 
solidation   Act,      Am  to  Registers  of 
Mortgages  of  Rates :  see  Public  Health, 
Register  of  Newspaper  Propriettjrs :  see 
Newspaper  Proprietors.     As  to  Re- 


gisters of  Voters  under  **  The  Public 
Health    Act'':     see    Public    Health, 
Shipping :  see    The   Merchant  Ship- 
ping   Act.      "  The    Solicitors     Acts, 
1843  and   1877"  (6   &  7   V.  c.   73, 
§§  11,  23;   40  &  41  V.  c.   25,   2nd 
Sched.,  Part  2,    substituted  for  6  & 
7  V.  c.  73,  §  20 ;  see,  also,  29  &  30 
V.  c.  84,  §§  15,  26,   29,   Ir.),  make 
every  person  entitled,  without  fee, 
to  have  free  access  to  the  rolls  of 
solicitors,   which  are  now  kept  by 
the  officer  appointed  for  that  purpose 
under  the   last-named  Act;   to  the 
books  containing  an  abstract  of  the 
affidavits  sworn  by  such  solicitors  as 
have  articled  clerks,  which  books  are 
placed  under  the  same  custody  as 
the  rolls ;  and  to  the  books  kept  by 
the  registrar,  in  which  are  entered 
the  particulars  of   the  declarations 
signed   by  solicitors  preparatory  to 
obtaining  their  certincutes.      **  The 
Turnpike  Roads  Acts,  1823  and  1829" 
(3  G.  4,  c.   126,  §§  72,  73;   9  O.  4, 
0.  77,  $  2),  require  that  the  books 
containing    the    oaths,    orders,    ac- 
counts, and  proceedings  of  the  trus- 
tees, as  well  as  those  kept  for  regis- 
tering   mortgages    or    assignments, 
shall  be  open  to  be  inspected  and 
copied  gratis,  at  all  seasonable  times, 
by  the  trustees,  or  by  any  creditor  of 
the  tolls ;  while,  by  the  Act  relating 
to   Turnpike   Trusts  in  South  Wales 
(7  &  8  V.  c.  91,  §  71),  similar  books, 
Kept  by  the  County  Heads  Board, 
may  be  inspected  and  copied  without 
fee  by  all  members  of  such  board, 
and  of  all  district  boards  within  the 
ooimty,  and  by  every  person  paying 
any  rate  by  that  Act  authorised  to 
be  made.     '*  The  Valiuition   [Metro- 
polis) Act,  1869"  (32  &  33  V.  c.  67), 
§§  67 — 69,  provides  that  any  docu- 
ments  required    by   the  Act  to   be 
deposited   with    the    rate    books   of 
the  parish,  and  especially  all  valua- 
tion   lists,    may   be    inspected    and 
copied  without  charge  by  any  rate- 
payer. 

*  Searles  v.  Scarlett,  1892,  C.  A. ; 
Fleming  v,  Newton,  1848,  H.  L. 
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MODE  OF  PROVING  LEGISLAITVE  ACTS.         [PAKT  V. 

§  1523.  In  the  second  place,  we  must  consider  the  mode  op 
PROVING  PUBLIC  DOCUMENTS.  And,  first,  SB  to  legislative  Ads. 
Public  statutes  (as  already  seen^)  require  no  proof,  being  supposed 
to  exist  in  the  memories  of  all.  Yet,  for  certainty  of  recollection, 
reference  may,  nevertheless,  be  had  to  a  printed  copy,  and  if  the 
accuracy  of  such  copy  be  questionable,  the  court  will  consult  the 
Parliament  roll.'  In  most  local  and  personal  Acts  it  was  formerly 
customary  to  insert  a  clause,  declaring  that  the  Act  should  be 
deemed  public,  and  should  be  judicially  noticed:  and  this  dis- 
pensed with  the  necessity,  not  only  of  pleading  the  Act  specially, 
but  of  producing  an  examined  copy,  or  a  copy  printed  by  the 
printer  for  the  Crown.'  But  the  Legislature  has  enacted  that 
every  Act  made  after  the  commencement  of  the  year  1851  shall 
be  deemed  a  public  Act,  and  judicially  noticed  as  such,  unless  the 
contrary  be  expressly  provided.*  Acts,  whether  local  and  personal, 
or  merely  private,  which,  being  passed  before  1851,  contain  no 
clause  declaring  them  to  be  public,  or  which,  being  passed  since 
that  date,  contain  an  express  clause,  declaring  them  not  to  be 
public,  can  most  simply  be  proved  by  producing  a  copy,  which 
purports  to  be  printed  by  the  Queen's  printer,  or  under  the 
superintendence  or  authority  of  Her  Majesty's  Stationery  Office,* 
and  then  need  not  be  proved  to  be  so  printed;®  but  may  also 
be  proved  by  means  of  an  examined  copy,  shown  on  oath  to 
have  been  compared  with  the  Parliament  roll.'  Acts  which  have 
not  been  printed  by  any  such  authorised  printer,  (as  is  sometimes 
the  case  with  Acts  for  naturalising  aliens,  for  dissolving  marriages, 
for  inclosing  lands,  and  other  purposes  of  a  strictly  personal  cha- 
racter), can  be  regularly  proved  by  an  examined  copy,  or  a  certi- 
fied transcript  into  Chancery,  if  there  be  one.' 

§  1524.  Statutes  passed  in  Ireland  prior  to  the  Union  are  conclu- 
sively proved  in  any  court  of  Great  Britain  by  producing  a  copy  of 
them  printed  and  published  by  the  printer  for  the  Crown ;  and  the 

*  Ante,  §  5.  •45  V.  c.  9  ("  The  Documentary 
«  R.  V.  Jeffries,  1720-1.                        Evidence  Act,  1882  "),  §  2. 

»  Woodwaidv. Cotton,  1834;  Beau-  •  8  &  9  V.  o.  113,  §  3,  cited  ante, 

mont  V.  Mountain,  1834.  These  cades  {  7. 

explain,  and  partially  overrule,  Brett  '  B.  N.  P.  225. 

V.  Beales,  1829.  •  Roos  Barony,  1804,  Min.  Ev,  145, 

*  See    **  The   Interpretation  Act,  cited  Hubb.  £y.  of  Sue.  613. 
1889  "  (52  &  53  Y.  c  631,  {  9. 
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CH.  IV.]      FOEEIQN  STATUTES — TREATIES — CHABTEBS. 

oopies  of  statutes  passed  smoe  that  event,  printed  and  published  hy 
the  government  printer,  are  similarly  receivable  as  conclusive 
evidence  in  any  court  in  Ireland.^ 

§  1525.  The  statute  or  written  law  of  any  foreign  nation  cannot 
(as  we  have  seen)  be  proved  in  English  courts  by  the  production  of 
a  copy,  however  well  authenticated ;  but  it  is  in  all  cases  necessary 
to  call  some  person,  skilled  in  the  foreign  law,  to  prove  the  existence 
and  meaning  of  the  statute  or  code  on  which  reliance  is  placed.^ 

§  1526.  Acts  of  Htate  may  be  proved  in  various  ways,  according 
to  the  nature  of  the  document.  British  treaties  may  be  proved,  by 
producing  either  the  originals,  or  copies  exemplified  under  the 
Chreat  Seal,  or  examined  copies,  or  copies  coming  from  the  govern- 
ment press ;  but,  in  this  last  case,  it  may  be  doubtful  whether  the 
courts  would  be  satisfied,  without  proof  that  the  copy  was  actually 
printed  by  the  printer  for  the  Crown.  Charters^  letters-patent^^ 
letterS'Close,  grants  from  the  Crown,  pardons,  and  cotntnissions,  will  be 
most  conveniently  proved  by  the  production  of  the  originals  under 
the  Great  Seal,*  the  Privy  Seal,*  or  the  Eoyal  Sign-manual ;  but 
as  these  are  matters  of  public  record,^  they  might  also,  as  it 
seems,  be  proved  by  exemplifications  under  the  Great  Seal,  or  by 
examined  copies.  It  may  be  noted  that  Letters  Patent  under  the 
Crreat  Seal,  being  records,  are  valid  before  enrolment,  and  are 
(both  in  England  and  Ireland)  admissible  in  evidence  without 
proof  of  an  inquisition,  or  of  a  warrant  or  letter  from  the  Crown 
directing  the  grant.' 

§  1527.  lioyal  Proclamations,  and  Orders  and  Regulations  issued 
under  the  authority  of  Oovernfnent,  may  be  proved,  like  other 
public  documents,  by  producing  either  the  originals,  or  examined 


»  41  G.  3, 0. 90  (**  The  Crown  Debts 
Act,  1801 "),  §  9.  It  is  presumed 
that  this  section  would  be  satisfied 
by  producing  a  copy  which  purported 
to  be  printed  by  the  ^yemment 
printer,  without  proof  that  it  was 
actually  so  printed.  The  words, 
however,  in  their  strict  sense,  do  not 
admit  of  this  coDstruction,  and  the 
evil  is  not  remedied  by  "  The  Docu- 
mentary Evidence  Act"  (8  &  9  V. 
c.  113),  cited  ante,  §  7.  See  Wood- 
ward V.  Ootton,  1834.  See,  also, 
46  Y.  c.  9,  and  qu.  as  to  the  efieot,  if 


any,  produced  by  that  Act. 

•  See  ante,  §§  1423—1425. 

'  As  to  proof  of  patents  for  in- 
yentions,  see  post,  $  1603. 

•  See  **  The  Great  Seal  Act,  1884  *' 
(47  &  48  V.  c  30) ;  also,  40  &  41  V. 
0.41. 

»  Since  28th  July,  1884,  no  instru- 
ment is  required  to  be  passed  under 
the  Privy  Seal :  47  &  48  V.  c.  30, 
S3. 

•  2  Bl.  Com.  346. 

^  D.  of  Devonshire  v.Neill,  1876-7 
(It.)- 
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PEOCLAMATTONS — OTHER  ACTS  OP  STATE.      [PABT  Y. 


oopies ;  ^  and  in  addition  to  these  modes  of  proof ,  both  as  regards 
these  and  certain  other  public  documents,^  further  facilities  of  proof 
have  been  afforded  and  defined  by  the  Documentarj  Evidence 
Act,  1868,'  as  amended  by  the  Documentary  Evidence  Act,  1882.* 
These  enactments,  when  read  together,  provide*  that  "  Primft  facie 
evidence  of  any  proclamation,  order,  or  regulation^  issued  before  or 
after  the  passing  of  this  Act  by  her  Majesty,  or  by  the  Privy 
Council,  or  by  the  Lord  Lieutenant  or  other  chief  governor  or 
governors  of  Ireland,  either  alone  or  acting  with  the  advice  of  the 
Privy  Council  in  Ireland,  also  of  any  proclamation,  order,'  or  regu- 
lation, issued  before  or  after  the  passing  of  this  Act  by  or  under 
the  authority  of  any  such  department  of  the  government  or  officer 
as  is  mentioned  in  the  first  column  of  the  schedule  hereto,  may  be 
given  in  all  courts  of  justice,  and  in  all  legal  proceedings  whatso- 
ever, in  all  or  any  of  the  modes  hereinafter  mentioned ;  that  is  to 
say  :— 

"  (1.)  By  the  production  of  a  copy  of  the  Gazette*  purporting  to 

contain  such  proclamation,  order,  or  regulation :  • 
**  (2.)  By  the  production  of  a  copy  of  such  proclamation,  order, 
or  regulation  purporting  to  be  printed  by  the  government 
printer,^^  or  by  any  printer  to  her  Majesty  in  Ireland,  or 
by  any  printer  printing  either  in  England  or  Ireland 
under  the  superintendence  or  authority  of  Her  Majesty's 
Stationery  Office," — or,  where  the  question  arises  in  a 


'  As  to  when  proof  of  this  kind 
will  be  admissible,  see,  further,  post, 
§  1662. 

*  See  Schedule,  infra. 
»  31  &  32  V.  c.  37. 

*  45  V.  c.  9. 

»  See  §  2  of  **  The  Documentary 
Evidence  ,Act,  1868"  (31  &  32  Y. 
c.  37),  and'  §  4  of  **  The  Documentary 
Evidence  Act,  1882"  (45  V.  c  9). 

*  This  Act  is  made  specially  ap- 
plicable to  **  any  regulation  made  by 
a  Secretary  of  State  in  pursuance  of" 
•*  The  Naturalisation  Act,  1870"  (33 
&  34  V.  c.  14),  §  12,  subs.  5,  and  to 
«*  any  rule  made  by  a  Secretary  of 
State"  in  pursuance  of  *' The  Prison 
Act,  1877  "  (40  &  41  V.  c.21),  §  51. 
As  to  the  proof  of  the  Irish  prison 
rules,  see  post,  J  1663. 


'  **  Any  approval  of  the  Treasury** 
under  **The  Post  Office  Act,  1870." 
and  •'  any  warrant  of  the  Treasury" 
under  "The  Post  Office  Act,  1875," 
shall  be  deemed  an  *'  order  "  within 
this  Act:  33  &  34  V.  c.  79,  §  21 ;  38 
&  39  V.  0.  22,  §  9. 

^  This  includes  the  London,  the 
Dublin,  and  also  the  Edinburgh 
Gazettes.  See  31  &  32  V.  c.  37,  §  5, 
cited  post,  n.  to  this  §.  See,  also.  40 
&  41  V.  c.  41,  §  3,  subs.  3.  The 
entire  Oazette  must  be  produced  ;  a 
cutting  from  it  will  not  suffice:  E.  v. 
Lowe,  1883. 

•  See,  also,  **The  Contagions 
Diseases  (Animals)  Act,  1878  "  (41  & 
42  V.  c.  74),  §  58. 

»o  Huggins  V,  Ward,  1873, 

"  45  V.  c  9,  J§  2,  i. 
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court  in  any  BritiBh  colony  or  possession,  of  a  copy 
purporting  to  be  printed  under  the  authority  of  the 
legislature  of  such  British  colony  or  possession  : 
^  (3.)  By  the  production,  in  the  case  of  any  proclamation,  order, 
or  regulation  issued  by  her  Majesty,  or  by  the  Privy 
Council  in  England,  or  by  the  Lord  Lieutenant  or  his 
Privy  Council  in  Ireland,^  of  a  copy  or  extract  purport- 
ing to  be  certified  to  be  true  by  the  Clerk  of  the  Privy 
Council,  or  by  any  one  of  the  Lords  or  others  of  the 
Privy  Council,  and,  in  the  case  of  any  proclamation, 
order,  or  regulation  issued  by  or  under  the  authority  of 
any  of  the  said  depaitments  or  officers,  by  the  production 
of  a  copy  or  extract  purporting  to  be  certified  to  be  true 
by  the  person  or  persons  specified  in  the  second  column 
of  the  said  schedule  in  connexion  with  such  department 
or  officer.^ 

»  45  V.  c.  9,  §  4. 

«  This  Schedule  to  "The  Documentary  Evidence  Act,  1868"  (31  &  32  V. 
o.  37),  as  altered  hy  subsequent  legislation,  stands  now  as  follows : — 


COLDV  K  I. 

Name  of  Bepartment  or  OfBcer. 

Hie  Commiasioiien  of  the  Treasmy 

The   Commistdonera    for  executiiig    the 
Office  of  Lord  High  Admiral. 

Secretaries  of  State 

Committee  of  Privy  Council  for  Trade    . 


The  late  Poor-law  Board  (abolished  by 
34  &  36  V.  o.  70,  i  2). 

The  Local  Gk>Teniment  Board  (34  &  35 
o.  70,  §  5.  See,  also,  38  &  39  V.  o.  65, 
}§  130.  135,  297,  subs.  7 ;  and  41  &  42 
V.  c.  62,  6  265,  Ir.). 

The  Education  Department  (33  &  34  Y. 
c.  75,  }  83). 


The  Postmaster-General  (33  &  34  V. 
c.  79,  §  21.  See,  also,  44  A  45  V.  c.  20, 
«§  6  and  7 ;  and  47  &  48  V.  c.  76, 
il5). 

A  Secietary  of  Wtate  acting  under  "  The 
Artillery  and  Rifle  Ranges  Acts,  1885*' 
(48  &  49  y.  0.  36,  }  6  ;  and  49  V.  0.  6). 


OoluiihII. 
Names  of  CcrtifTiiig  Offioen. 


Any  Commissioner,  Secretary,  or  As* 
sistant  Secretary  of  the  Treasury. 

Any  of  the  Commiiwioners  for  executing 
the  Office  of  Lord  Hifrh  Admiral,  or 
either  of  the  Secretaries  to  the  said 
Commi^Hioners. 

Any  Secretary  or  Under-Secretary  of 
State. 

Ally  Member  of  the  Committee  of  Privy 
Council  for  Trade,  or  any  Secretary  or 
AtMistant  Secretary  of  the  said  Com- 
mittee. 

Any  Commissioner  of  the  Poor-law 
Board,  or  any  Secretary  or  Assistant 
Se-  reUiry  of  the  said  Board. 

Any  Member  of  the  Local  Government 
Board,  or  any  Secretary  or  Assistant 
Secretary  of  that  Board. 

Any  Member  of  the  Eduratiou  Depart- 
ment, or  any  Secretary  or  Asaistant 
Secretary  of  that  Department. 

Any  Secretary  or  Assistant  {Secretary  of 
the  Post  Office. 


Any  of  Her  Majeety't  Principal  Secre- 
taries of  States. 
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^  Any  oopj  or  extract  made  in  pursuanoe  of  this  Aot  may  be  in 
print  or  in  writing,  or  partly  in  print  and  partly  in  writing. 

^*  No  proof  shall  be  required  of  the  handwriting  or  official  posi- 
tion of  any  person  certifying,  in  pursuance  of  this  Act,  to  the 
truth  of  any  copy  of  or  extract  from  any  proclamation,  order,  or 
regulation."  ^ 


1  Sect.  3  of  *  *  The  Documentary  Evi- 
dence Act,  1868  "  (31  &  32  V.  c.  37), 
enacts,  that,  *' subject  to  any  law 
that  may  be  from  time  to  time  made 
by  the  Legislature  of  any  British 
colony  or  possession,  this  Act  shall 
be  in  force  in  every  such  colony  and 
possession." 

Sect.  4  of  the  same  Act  enacts, 
that  **  if  any  person  commits  any 
of  the  offences  following,  that  is  to 
say, 
(1.)  Prints  any  copy  of  any  pro- 
clamation, order,  or  regulauon, 
which  falsely  purports  to  have 
been  printed  by  the  government 
printer,  or  to  oe  printed  under 
the  authority  of  the  Legislature 
of  any  British  colony  or  posses- 
sion, or  tenders  in  evidence  any 
copy  of  any  proclamation,  order, 
or  regulation,  which  falsely  pur- 
ports to  have  been  printed  as 
aforesaid,  knowing  that  the  same 
was  not  so  printed ;  or 
(2.)  Forges,    or    tenders  in    evi- 
dence,   knowing    the    same    to 
have  been  forged,   any  certifi- 
cate by  this  Act  authorized  to 
be  annexed  to  a  copy  of  or  ex- 
tract   from    any  proclamation, 
order,  or  regulation ; 
lie  shall  be  guilty  of  felony,  and  shall 
on  conviction  be  liable  to  be  sen- 
tenced to  penal  servitude  for  such 
term  as  is  prescribed  by  [*  The  Penal 
Servitude  Act,  1891  *  (54  &  55  V.  c.  69, 
§  1)],  as  the  least  term  to  which  an 
offender  can  be  sentenced  to  penal 
servitude"  (that  is,  **  three  years"), 
•*  or  to  be  imprisoned  for  any  term  not 
exceediug  two  years,  with  or  without 
hard  labour." 

By  §  5  of  the  same  Act,  *'the 
following  words  shall  in  this  Act 
have  the  meaning  hereinafter  as- 
signed to  them,  unless  there  is 
something  in  the  context  repug- 
nant to  such  construction;  (that  is 


to  say,) 

**  *  British  colony  and  possession ' 
shall  for  the  purposes  of  this  Act 
include  the  Channel  Islands,  the 
Isle  of  Man,  and  such  territories 
as  ma^  for  the  time  bein^  be 
vested  in  her  Majesty,  by  virtue 
of  any  Act  of  Parliament  for  the 
government  of  India  and  all 
other  her  Majesty's  dominions : 

**' Legislature  *  shall  signify  any 
authority,  other  than  the  Im- 
perial Parliament  or  her  Majesty 
in  Council,  competent  to  make 
laws  for  any  colony  or  posses- 
sion: 

"*Priw  Council*  shall  include 
her  Majesty  in  Council,  and 
the  lords  and  others  of  her 
Majesty's  Privy  Council,  or  any 
of  them,  and  any  committee  of 
the  Privy  Council  that  is  not 
specially  named  in  the  schedule 
hereto:  also  the  Privy  Council 
in  Ireland  or  any  committee 
thereof  [see  45  V.  o.  9,  §  4.] : 

**  *  Government  printer '  shall  mean 
and  include  the  printer  to  her 
Majesty,  whether  in  England  or 
Ireland,  and  any  printer  print- 
ing either  in  England  or  Ireland 
under  the  superintendence  or 
authority  of  Her  Majesty's 
Stationery  Office  [see  45  V.  c  9, 
§§  2,  4],  and  any  printer  pur- 
porting to  be  the  printer  autho- 
rised to  print  the  statutes,  ordi- 
nances, acts  of  state,  or  other 
public  ads  of  the  Legislature  of 
any  British  colony  or  possession, 
or  otherwise  to  be  the  govern- 
ment printer  of  such  colony  or 
possession : 

*** Gazette'  shall  include  *The 
London  Gazette,'  <The  Edin- 
burgh Gazette,'  and  *The  Dublin 
Gazette,'  or  any  of  such 
gazettes.*' 
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a  IV.]     PARLIAMENTAHY  JOURNALS — ARTICLES  OP  WAS, 

Sect.  6  of  the  Documentarj  Evidence  Act,  1868,  enacts,  that 
'Hhe  provisions  of  this  Act  shall  be  deemed  to  be  in  addition  to, 
and  not  in  derogation  of,  any  powers  of  proving  documents  given 
by  any  existing  statute  or  existing  at  common  law." 

§  1528.  All  proclamationSy  treatiesy  and  other  acts  of  state ^  of  any 
Foreign  State  or  of  any  British  Colony ^  may  be  proved  either  by 
examined  copies,  or  by  copies  puiyorting  to  bear  the  seal  of  the 
state  or  colony  to  which  they  respectively  belong.*  But  a  mere 
book  purporting  to  be  a  collection  of  treaties  concluded  by  America, 
and  to  have  been  published  by  authority  there,  as  a  regular  copy  of 
the  archives  in  Washington,  vouched  by  the  evidence  of  the 
American  minister  resident  at  this  court,  that  such  book  was  the 
rule  of  his  conduct,  was  rejected  ^ 

§  15t?9.  Copies  of  the  Journals  of  either  House  of  Parliament 
are  rendered  admissible  in  evidence  (as  already  seen)  ^  by  the 
Documentary  Evidence  Act,  1845,*  if  they  purport  to  be  printed 
by  the  printers  of  either  House ;  and  it  is  not  necessary  to  prove 
that  they  were  in  fact  so  printed.* 

§  1530.  The  Articles  of  War  for  the  government  of  the  navy, 
the  army,  and  the  marines,  are  respectively  embodied  or  autho- 
rised in  public  statutes,*  and,  consequently,  require  no  proof.® 

§  1531.  The  Reports  made  hy  the  Commissioners  or  the  Surveyors- 
General  of  the  Woods  and  Forests^  either  to  the  Queen  or  to 
Parliament,  may,. by  the  Crown  Lands  Act,  1873,  be  proved  by 


»  14  &  15  V.  c.  99  (*'  The  Evidence 
Act,  1851  "\  §  7,  cited  ante,  §  10. 

*  Richarttson  v.  Anderson,  1805 
(Ld.  EUenborough,  who  observed  that 
he  would  have  rejected  a  book  pur- 
porting to  be  one  of  Spanish  treaties, 
even  if  it  also  purported  to  be  printed 
by  the  printer  to  the  King  of  Sjmin). 

»  See  ante,  §§  7,  8. 

*  8  &  9  V.  c.  113,  §  3;  cited  ante, 

SS  7.  8. 

»  29  &  30  V.  c.  109  (**  The  Naval 

Discipline  Act,  1866");  44  &  45  V. 

c.  58  ("  The  Army  Act,  1881 "),  J§  69, 

179, 

*  Ante,  %  5.  Nevertheless,  an  ex- 
press provision  to  this  effect  (perhaps 
a  superfluous  one)  is  contained  in 
S  163,  subs,  (c),  and  $  179,  subs.  11 
of  **  The  Army  Act,  1881 "  (44  &  45 


V.  c.  58),  enacting,  that  all  **  copies 
purporting  to  be  printed  by  a  govern- 
ment printer,"  whether  of  Queen's 
regulations,  including  Admiralty  re- 
gmations  so  far  as  concems  the 
itoyal  Marines,  or  of  royal  warrants, 
or  of  army  circulars,  or  of  rules 
made  by  her  Majesty,  or  a  Secretary 
of  State,  in  pursuance  of  that  Act, 
shall  be  evidence  of  such  regulations, 
royal  warrants,  army  circulars  and 
rules.  *'  The  Military  Manoeuvres 
Act,  1882 "  (45  V.  c.  10),  §§  5,  10, 
also  contains  some  special  provinions 
for  facilitating  the  proof  of  certain 
orders,  regulations,  and  rules,  which 
the  consultative  commission  ap- 
pointed by  that  statute  are  autho- 
rised to  make. 
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[part  V. 


oopies  purporting  to  have  been  printed  by  the  order  of  either 
House.^  This  enactment  might  well  be  rendered  applicable  to 
all  reports  presented  either  to  the  Grown  or  to  Parliament. 

§  1532.  In  Ireland  a  deed  founding  a  public  trust  has  been 
regarded  as  quasi-public,  and  an  alleged  extract  from  it,  which  was 
publicly  exhibited  and  subsequently  kept  by  a  governor  of  the 
trust  and  purported  to  be  signed  by  the  founder  of  the  charity,  has 
been  admitted  in  evidence.' 

§  1533.  General  records  of  the  reahiy  in  the  custody  of  the  Master 
of  the  Bolls,'  may  be  proved  by  copies  purporting  to  be  certified  by 
the  deputy-keeper  of  the  records,  or  one  of  the  assistant  record- 
keepers,  and  to  be  sealed  or  stamped  with  the  seal  of  the  Becord 
Office.'  In  cases  of  importance  before  the  House  of  Lords  or  else- 
where, permission  will,  however,  be  given  to  one  of  the  assistant- 
keepers  to  produce  the  original  record. 

§  1534.  The  records  of  courts  ofjusticcy  and  other  judicial  writings, 
constitute  another  class  of  public  documents.  Amongst  these  are 
the  records  of  the  Supreme  Court,  and  of  the  old  superior  courts  of  law 
and  equity,  and  the  quasi  records  of  those  courts.  An  original 
record  of  the  High  Court,  if  required  to  be  produced,  is  subject  to 
the  following  R.  S.  C. : — "  No  affidavit  or  record  of  the  court 
shall  be  taken  out  of  the  Central  Office  without  the  order  of  a 
judge  or  master,  and  no  subpoena  for  the  production  of  any  such 
document  shall  be  issued."  ^  The  expression  ^^  quasi  records " 
embraces  depositions,  affidavits,  bills,  answers,  orders,  and  decrees. 


»  36  &  37  V.  c.  36,  §  6. 

*  In  re  Hospital  for  Incurables, 

1884  (Ir.). 

>  By  1  &  2  V.  c.  94  ("The  Public 
Record  Office  Act,  1838  ")  §  12,  **  the 
Master  of  the  Rolls  or  deputy-keeper 
of  the  records  may  allow  copies  to  be 
made  of  any  records  in  the  custody 
of  the  Master  of  the  Rolls,  at  the 
request  and  costs  of  any  person 
desirous  of  procuring  the  same ;  and 
any  copy  so  made  shall  be  examined 
and  certified  as  a  true  and  authentic 
copy  by  the  deputy-keeper  of  the 
records,  or  one  of  the  assistant 
record-keepers  aforesaid,  and  shall 
be  sealed  or  stamped  with  the  seal  of 
the  Record  Office,  and  delivered  to 
the  party  for  whose  use  it  was  made." 


By  §  13,  **  every  copy  of  a  record  in 
the  custody  of  the  Master  of  the 
Rolls,  certified  as  aforesaid,  and  pur- 
porting to  be  sealed  or  stamped  with 
the  seal  of  the  Record  Office,  shall  be 
received  as  evidence  in  all  oourts  of 
justice,  and  before  all  legal  tribunals, 
and  before  either  House  of  Parlia- 
ment, or  any  committee  of  either 
House,  without  any  further  or  other 
proof  thereof,  in  every  case  in  which 
the  original  record  could  have  been 
received  there  as  evidence. "  For  the 
corresponding  enactments  in  **The 
Public  Recoras  (Ireland)  Acts,  1867 
and  1875,"  see  30  &  31  V.  c  70,  §§  19, 
20,  Ir. ;  38  &  39  V.  c.  59,  g  9,  10,  Ir. 
*  R.  8.  0.  1883,  Old.  LXI.  r.  28. 
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CHAP.  IV.]     EEOORDS  OF  COURTS  OF  JUSTICE. 

filed  in  the  old  Court  of  Chancery,  rales  of  oonrt,  and  certain 
other  doouments,  whioh,  although  not  striotlj  records,^  partake  so 
much  of  their  nature,  that  thej  oan  he  proved  hy  means  of  copies' 
to  the  same  extent  as  records,  and  are  suhjeot  generally  to  the 
same  rules  of  oTidence.  But,  for  the  sake  of  conyenience,  the 
general  term  '' records"  will  alone  he  used  in  this  work,  and 
will  indude  all  the  documents  just  mentioned.  Now,  suhject  to 
the  rule  just  cited,'  the  records  of  the  superior  courts  may  be 
proved  by  the  mere  production  of  the  originah.  They  may  also 
he  proved  by  the  production  of  a  duly  certified  copy  of  an  entry 
in  the  Entry-Book  of  Judgments  of  the  court  in  which  judgment 
was  given.*    They  further  may  be  proved  by  means  of  copies,^ 

%  1535.  Of  copies  there  are  four  kinds;  viz.,  exemplifications 
under  the  Great  Seal ;  exemplifications  imder  the  seal  of  the  par- 
ticular court  where  the  record  remains ;  o£Sce  copies ;  and  examined 
copies.®  Copies  of  one  or  the  other  of  these  four  sorts  will  always 
be  admissible  in  Ueu  of  the  original  record  excepting  in  two  cmes : ' 
first,  if  issue  has  been  joined  on  a  statement  of  defence  or  a  reply 
of  nul  tiel  record^  in  some  cause  in  a  court  to  which  the  disputed 
record  belongs  ;*  and  secondly,  if  a  person  be  indicted  for  perjury 
in  any  affidavit,  or  deposition,  or  for  forgery  with  respect  to  any 
record.^  In  either  of  these  two  cases,  the  original  document, — 
unless  it  be  shown  that  the  prisoner  has  got  possession  of  it^ 


»  B.  N.  P.  235.  BuUer,  J.,  after 
stating  that  a  record  is  '*  a  memorial 
of  what  is  the  law  of  the  nation," 
adds,  *'  now  Chancery  proceedings 
are  no  memorials  of  the  laws  of 
England,  because  the  Chancellor  is 
not  bound  to  proceed  according  to  the 
law.**  As  to  rules  of  court  not  being 
records,  see  B.  v.  Bingham,  1829. 
Beoords  of  the  Chancery  Division  of 
the  High  Court,  however,  clearly  are 
fifviuence 

*  See,  as  to  decrees:  B.  N.  P.  234, 
235 ;  as  to  bills  and  answers :  Ewer 
V.  Ajnbrose,  1825 ;  as  to  depositions 
in  Chancery:  Highfield  v.  Peake, 
1827;  as  to  affidavits:  Davies  v, 
Daviee,  1840;  Qarvin  v,  Carroll, 
1847  (Ir.);  as  to  rules  of  court: 
Selby  V.  Harris,  1698;  Duncan  v, 
Soott,  1807. 


»  Viz.,  Order  LXI.  r.  28. 
^  In    re    ToUemache,    Ex    parte 
Anderson,  1885. 
0  Ante,  §  439.     Post,  §  1598. 

•  B.  N.  P.  226—228. 

^  As  to  a  possible  third  case,  see 
ante,  §  1448. 

•  2  Ph.  Ev.  196. 

•  B.  N.  P.  239 ;  B.  v.  Morris, 
1761;  E.  V.  Benson,  1810;  R.  v. 
Spencer,  1824 ;  Crook  v.  Dowling, 
1782;  Stratford  v.  G^reene,  1810; 
Garyin  v,  Carroll,  1847  (It.)  (Cramp- 
ton,  J.);  Lady  Dartmouth  v.  Bo- 
berts,  1812  (Ld.  EUenborough  and 
Le  Blanc,  J.).  In  this  last  case, 
the  opinion  intimated,  that  the  same 
strictness  was  necessary  in  actions 
for  malicious  prosecution,  would 
seem  to  be  a  mistake.  See  B.  N.  P. 
13 ;  Purcell  v.  M'Namara,  1808. 
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or  that  it  has  been  lost  or  destroyed,* — must  be  actoallj  produced. 
Moreover,  on  a  trial  for  perjury,  not  only  must  the  original 
record  be  produced,  but  the  signatures  of  the  defendant,  and  of 
the  person  whose  name  is  attached  to  the  jurat,  must  be  proved ;' 
after  which  the  court  will  presume  that  the  oath  was  duly  ad- 
ministered.' To  ensure  the  production  of  the  original  record, 
application  should  be  made  to  the  court  to  which  it  belongs,  or  to 
a  judge  or  master  thereof,  who  will  make  the  necessary  order.^ 

§  1536.  Betuming  to  the  consideration  of  the  admissibility  of 
each  of  the  four  copies  above  indicated,^  we  note  that  the  first- 
named  of  these,  viz.,  an  exemplification  under  the  Crreat  Sealy  was 
formerly  required  where  an  issue  was  raised  as  to  the  existence  of  a 
record  which  did  not  belong  to  the  same  court.  To  obtain  this,  if 
the  record  did  not  belong  to  the  old  Court  of  Chancery,  a  literal 
transcript  of  it  was  removed  thither  by  certiorari,  (the  Court  of 
Chancery  being  regarded  as  the  centre  of  all  the  courts,  and  the 
Great  Seal  being  kept  there,)  and  then  the  exemplification  was 
transmitted  by  mittimus  out  of  Chancery  to  the  court  in  which 
the  cause  was  pending.®  An  exemplification  under  the  Grreat 
Seal  is  considered  a  record  of  the  highest  validity.^  It,  too,  was 
the  proper  mode  of  proof,  where  the  existence  of  a  judgment  of 
one  of  the  superior  courts  was  put  in  issue  in  any  County  Court.* 
The  proper  mode  of  proceeding  now  would  be  by  the  production  of 
an  oflSce  copy  under  Order  XXXVII.  r.  4.* 

§  1537.  Exemplifications  under  the  seal  of  the  court  where  the 
record  remains,  are  the  second  of  the  above-mentioned  two  kinds 
of  exemplifications,  and  also  the  second  of  the  four  above-mentioned 
kinds  of  copies.  Exemplifications  of  this  second  sort  may  be  used 
as  proofs  thereof  when  the  existence  or  contents  of  the  record  are 
not  directly  in  issue.     Practically,  however,  recourse  is  seldom  had 


»  R.  V.  Milnes,  1860  (Hill,  J.). 
See  cases  cited  in  last  note  but 
one. 

•  E.  V,  Spencer,  1824  (Abbott, 
C.J.) :  B.  V.  Turner,  1848  (Erie,  J.). 

*  See  ante,  §  1532 ;  Crook  v.  Bowl- 
ing, 17rt2  (Ld.  Mansfield);  Bastard 
V.  Smith,  1839;  Bentall  v.  Sidney, 
1839.  The  application  to  the  court 
for  leave  to  take  an  affidavit  of!  the 
file,  in  order  to  prosecute  the  defen- 


dant for  perjury,  will  be  granted  as 
a  matter  of  right:  Stratford  v.  Greene, 
1810 ;  Keinan  v.  Boylan,  1303. 
»  Supra,  §  1534. 

•  B.    N.    P.    226  b ;    Hewson    v. 
Brown,  1760. 

^  B.  N.  P.  226  b,  228. 

•  Winsor  v.  Durnford,  1848. 

•  Set  out  in  full,  infra,  $   1538, 
which  see  further  on  the  point. 
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CHAP.  IV.]   RECORDS  PROVED  BY  OFFICE  COPIES. 

to  ihis  medium  of  proof,  where  the  record  belongs  to  any  Division 
of  the  Supreme  Court.* 

§  1537a.  Both  the  above-named  species  of  exemplifications  are 
prof>ed  by  mere  production^  as  the  judges  are  bound  to  take  judicial 
notice  of  the  seals  attached  to  them ;  ^  and  are  deemed  of  higher 
credit  than  examined  copies,  being  presumed  to  have  undergone  a 
more  critical  examination.' 

§  1538.  The  third  of  the  four  above-mentioned  kinds  of  copies 
is  an  office  copy  of  a  record.  By  an  "  office  copy  "  is  meant  a  copy 
authenticated  by  a  person  intrusted  with  the  power  of  furnishing 
copies.  It  is  admitted  in  evidence  upon  the  credit  of  the  officer 
without  proof  that  it  has  been  actually  examined,  and  it  has  ever 
been  regarded,  even  at  common  law,  when  tendered  as  evidence  in 
the  same  courts  and  in  the  same  canse^  as  equivalent  to  the  record 
itself.^  Its  admissibility  is,  however,  now  much  extended,  as  the 
Br.  S.  G.  provide,  tbat "  office  copies  of  all  writs,  records,  pleadings, 
and  documents  filed  in  the  High  Court  shall  be  admissible  in 
evidence  in  aU  causes  and  matters,  and  between  all  persons  or 
parties,  to  the  same  extent  as  the  original  would  be  admissible."  ^ 
The  Bules,  moreover,  provide  further,  that  office  copies  of  affidavits^ 
duly  authenticated  with  the  seal  of  the  office,  may,  in  all  cases,  be 
used,  provided  the  originals  have  been  duly  filed ;  °  and  original 
affidavits  may,  in  some  cases,  be  used  before  filing,'  and  even 
an  office  copy  of  an  affidavit  of  discovery  of  documents  is  not 
necessary.* 

§  1539.  It  is  provided,*  that,  "  All  copies,  certificates,  and  other 
documents,  appearing  to  be  sealed  with  a  seal  of  the  Central  Office, 
shall  be  presumed  to  be  office  copies  or  certificates  or  other  docu- 
ments issued  from  the  Central  Office,  and,  if  duly  stamped,  may  be 
received  in  evidence,  and  no  signature  or  other  formality,  except 
the  sealing  with  a  seal  of  the  Central  Office,  shall  be  required 
for  the  authentication  of  any  such  copy,  certificate,  or  other  docu- 


»  See  R.    S.  0.  Ord.   XXXVII.  (Ir.)  (Doherty,  O.J.). 

r.  4,  infra,  *  R.  8.  C.  Ord.  XXXVH.  r.  4. 

»  Ante,  §  6.  •  Ord.  XXXVni.  r.  15. 

»  B.  N.  P.  226  b,  228.  'Id.,    and    Ord.    LXV.    r.    27, 

*  Den  V,  Fulforn,  1761  (Ld.  Mans-  subs.  53. 

field);   Jack  v.   Kiernan   1840  (Ir.)  «  Ord.  LXY.  r.  27,  subs.  64. 

(Bofilie,  C.J.);  Banon  v.  Daniel,  1838  •  Oid.  LXI.  r.  7. 
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ment."  As  has  been  already  stated,^  the  Central  Office  of  the 
Supreme  Court  is  now  divided  into  the  following  ten  Depart- 
ments:— 1.  Writ,  appearanoe  and  judgment.  2.  Summons  and 
Order.  3.  Filing  and  Beoord.  4.  Taxing.  5.  Enrolment. 
6.  Judgments  and  Married  Women's  acknowledgments.  7.  Bills 
of  Sale.  8.  Queen's  Bemembrancer.  9.  Crown  Office.  10. 
Associates.^    Each  of  these  has  an  official  seal.' 

§§  1540 — 41.  Independently  of  the  general  provision  set  out  in 
the  preceding  paragraph,  office  copies  of  some  of  the  records  of  the 
Supreme  Court  and  of  the  Central  Office  are  by  statute  rendered 
admissible  in  evidence  in  all  courts.^ 

§•  1542.  It  would  be  no  easy  matter  to  enumerate  all  the  records 
and  documents  which  are  deposited  in  the  Petty  Bag  Office,^  and 
which  may  now,  under  the  above  enactment,  be  proved  by  office 
copies.* 


^  See  Ord.  LXI.    And  see,  also, 
ante,  §  1491a,  n. 

»  R.  1  of  Ord.  LXI. 

»  B.  6  of  Ord.  LXI. 

^  Thus,  the  following  office  copies 
are  by  statute  admissible: — Certifi- 
cates of  AcknmvledgmenU  of  deeds  by 
Married  Women,  which  are  filed  in 
No.  6  Department  of  the  Central 
0£Bce,  may,  by  virtue  of  **  The  Con- 
veyancing Act,  1882  "  (45  &  46  V.  c.  39, 
§  7,  subss.  7  and  8 ;  see,  also,  4  &  5 
W.  4,  c.  92,  §  79,  Ir.),  be  proved  by 
office  copies.  Under  **The  Bills  of 
Sale  Act,  1878''  (41  &  42  V.  c.  31, 
5  16  ;  42  &  43  V.  c.  50,  s.  16,  Ir. ;  see 
Emmott  v.  Marchant,  1878),  any 
person  may,  on  paying  the  proper 
fees,  have  an  office  copy  or  extract 
of  any  bill  of  sale  registered  in  the 
Central  Office  (see  Ord.  LXI.  r.  1), 
and  of  the  affidavit  of  execution  filed 
therewith,  or  of  any  copy  thereof 
with  its  accompanying  affidavit,  or 
of  any  registerea  affidavit  of  renewal; 
and  any  such  copy  shall  in  all  courts 
and  before  all  persons,  '*  be  admitted 
as  prim^  facie  evidence  thereof,  and 
of  the  fact  and  date  of  registration  as 
shown  thereon."  The  orders  and 
decisions  of  the  Court  of  Appeal  from 
the  decisions  of  Revising  Barristers, 
may  be  proved  by  copies,  though  such 
copies  are  not  strictly  **  office  copies," 
as  lliey  bear  no  official  seal,  but  must 


pnrport  to  be  signed  by  a  master  of 
the  courts  (see  6  &  7  V.  c  18  (**  The 
Parliamentary  Voters  Registration 
Act,  1883"),  5§  66,  68;  and,  for 
the  corresponding  law  in  Ireland, 
13  &  14  V.  0.  69  (**  The  Representa- 
tion of  the  People  (Ireland)  Act, 
1850")  §S  79,  91.)  Certificates  of 
Searches  made,  under  **The  Convey- 
ancing Act,  1882  "  (45  &  46  V.  c.  39), 
in  the  Central  Office  for  entries  of 
judgments,  deeds,  matters,  or  docu- 
ments, setting  forth  the  result  of 
such  search  must,  under  §  2  of  the 
Act,  be  filed  by  tiie  proper  officer; 
and  every  such  certificate  may  be 
proved  by  an  office  copy,  and  shall, 
m  favour  of  a  purchaser,  furnish 
conclusive  evidence  '*  according  to 
the  tenour  thereof,"  whether  affirma- 
tive or  negative. 

»  See  37  &  38  V.  c.  81  ("  The 
Great  Seal  (Offices)  Act,  1874  "J, 
$§5,  10,  which  give  power  to  abolisli 
this  office,  and  to  transfer  the  mu- 
niments elsewhere,  which,  for  some 
unexplained  reason,  has  never  been 
exercised.  See  Rules  respecting 
Solicitors,  2nd  Kov.  1875,  rule 
*'  as  to  Custody  of  Rolls  and  Docu- 
ments." 

•  Among  the  most  important  of 
these  are  me  Bedford  Tsevd  decrees ; 
the  Charity  Commissioners^  decrees, 
from  the  reign  of  Queen  Elizabeth; 
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§  1543.  Before  leaving  the  subjeot  of  office  copies,  attention 
may  be  drawn  to  a  provision  in  the  rules  regulating  proceedings 
in  Divorce  and  Matrimonial  causes,  which  is  very  likely  to  mis- 
lead. Documents  relating  to  any  matter  or  suit  depending  in 
the  Court  for  Divorce  and  Matrimonial  Causes,  are  now  (Rule  118) 
deposited  in  the  Registry  of  the  Court  of  Probate ;  and  the  regis- 
trar of  that  court  is  bound  to  permit  searches  and  inspection,  and 
to  grant  copies  and  extracts,  as  if  the  documents  had  reference 
to  some  disputed  probate.  But  Rule  119  provides  that  *^*^  office 
copies  or  extracts  furnished  from  the  Registry  of  the  Court  of 
Probate  will  not  be  collated  with  the  originals  from  which  the  same 
are  copied,  unless  specially  required.  Every  copy  ho  required  shall 
be  certified  under  the  hand  of  one  of  the  principal  Registrars  of 
the  Court  of  Probate  to  be  an  examined  copy."  And  by  Rule  120 > 
'*  the  seal  of  the  court  will  not  be  affixed  to  any  copy  which  is  not 
certified  to  be  an  examined  copy."  Documents  deposited  with  the 
Probate  Division  of  the  High  Court  are,  in  short,  required  to  be 
proved  by  examined  ^  copies,  and  not  by  mere  office  copies. 

§  1544.  In  Ireland,  although  the  officers  of  the  superior  courts 
are  authorised,  if  not  required,  by  statute,'  to  furnish  office  copies 
of  the  proceedings  of  such  courts,  these  copies,  with  one  statutory 
exception,  seem  to  be  only  admissible  in  evidence,  in  the  same 
oause  and  the  same  court.'  The  one  exception,  just  mentioned,  6urises 
on  an  Act^  which  enacts,  that  in  every  proceeding  before  the  court 
of  the  assistant  barrister,  or  of  the  judge  of  assize  upon  appeal,  an 
office  copy  of  any  judgment,  decree,  or  order,  made  by  or  before 
any  court  of  law  or  equity  in  Ireland,  certified  to  he  a  true  copy  by 


Hscheais  oommiasions  and  inqnisi- 
tions,  from  the  time  of  Charles  II. ; 
Lunacy  commissions  and  inquisitions, 
from  the  same  date;  Parliamentary 
Becords^  including  the  Parliament 
Pawns,  that  is,  the  list  of  writs  issued 
on  calling  new  Parliaments,  from  the 
time  of  Henrv  YII. ;  a  few  qualifica- 
tions of  members  of  Parliament ;  and 
the  returns  of  members  to  Parlia- 
ment from  the  date  of  the  Bestora- 
tion;  FatenU  and  specifications  re- 
cords, which,  prior  to  the  1st  of 
January,  1849,  were  enrolled  in  this 
office;   Betumt   to  lorits,  including 


those  for  electing  coroners,  verderors, 
and  regardors ;  those  for  swearing  in 
the  old  masters  extraordinary  of  the 
Court  of  Chancery  and  justices  of 
the  peace ;  those  of  scire  facias,  and 
many  others  which  have  issued  from 
what  used  to  be  the  common  law 
side  of  the  Court  of  Chancery.  See 
12  &  13  V.  c.  109,  §  14. 

^  As  to  which,  soe  infra,  $  1545. 

«  See  7  &  8  V.  c.  107,  §  11,  and 
Sohed.,  Ir. 

•  Jack  V.  Kieman,  1840  (Ir.). 

*  *•  The  Civil  Bill  Courts  (Ireland) 
Act,  1851 "  (14  &  15  Y.  0.  67),  §  107. 


1017 


PROOF  OF  RECORDS  BY  EXAMINED  COPIES.   [PART  V. 


the  proper  officer  of  such  court,  shall,  upon  proof  of  mtch  ojpcer^f 
handwriting^  be  deemed  and  taken  as  primft  facie  evidence  of  such 
document.  This  clause  sets  at  naught  the  raluable  provisions  of 
the  Documentary  Evidence  Act,  1845,  relating  to  the  proof  of 
copies.^ 

§  1545.  An  examined  copy  is  the  fourth  kind  of  copy  mentioned 
above,*  and  the  most  usual  means  of  proving  records.  When  proof 
by  means  of  an  examined  copy  is  adopted,  a  witness  must  swear 
that  he  has  compared  the  copy  tendered  in  evidence  with  the 
original,  or  with  what  the  officer  of  the  court,  or  any  other  person, 
read  as  the  contents  of  the  record,  and  that  such  copy  is  correct.* 
It  is  not  necessary  for  the  persons  examining  to  exchange  papers, 
and  read  them  alternately  both  ways ;  ^  but  it  is  necessary  that  the 
copy  should  be  an  accurate  and  complete  copy,  and,  therefore,  if  it 
contains  abbreviations  where,  in  the  original,  words  were  written 
at  length,  it  cannot  be  received.^  Moreover,  if  the  record  be 
written  or  printed  in  an  ancient  or  foreign  character,  the  witness, 
who  has  compared  the  copy  with  it,  must  have  been  able  to  read 
and  understand  the  original.®  It  must  also  appear  in  all  these 
oases,  that  the  record  from  which  the  copy  was  taken  was  found  in 
the  proper  place  of  deposit,  or  in  the  hands  of  the  officer  in  whose 
custody  the  records  of  the  court  are  kept.  And  this  cannot  be 
shown  by  any  light  reflected  from  the  record  itself,  which  may 
have  been  improperly  placed  where  it  was  found.' 

§  1546.  The  records  or  judicial  proceedings  of  the  old  Admiralty 
Court,®  of  the  Ecclesiastical  Courts,*  of  the  Court  of  Stannariee,^^ 
and  of  the  Courts  of  Quarter  Sessions,  may  be  proved,  either  by 
producing  the  originals,  or  by  means  of  exemplifications,  whether 
under  the  Great  Seal  or  under  the  seals  of  the  respective  courts. 


»  Supra,  §§  7—8. 

»  §  1534. 

■  Reid  V,  MarRison,  1808 ;  Gylea 
V.  HiU,  1809;  M'Neil  v.  Perchard, 
1795;  Fyson  v.  Kemp,  1833;  Roll 
V.  Dart,  1809 ;  E.  v.  M'Donald,  1841 
(It.)  ((>ampton,  J.) ;  E.  v.  Hughes, 
1839  (It.)  (Doherty.  C.J.) ;  Hill  v. 
Packard,  1830  (Am.) ;  Lynde  v. 
Judd,  1807  (Am.). 

^  Cases  cited  in  last  note. 

»  E.  r.  Christian,  1842. 

*  Grawford    and   Lindsay   Peer., 


1845-8,  H.  L. 

^  Adamthwaite  v.  Synge,  1816 
(Ld.  Ellenborough). 

•  See  3  &  4  V.  c.  65 ;  24  &  25  V. 
0.  10  (**The  Admiralty  Court  Act, 
1861");  30  &  31  V.  c  114,  Ir.  Both 
the  last-mentioned  Acts  are  amended 
by  57  &  58  V.  c.  60  (**  The  Merchant 
Shipping  Act.  1894  '\ 

•  See  6  &  7  V.  c.  38  ("The  Judidal 
Committee  Act,  1843  "),  J  14, 

»®  See  6  &  7  W.  4,  c.  106  ("The 
Stannaries  Act,  1836  "),  {§  19,  2L 
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(which  latter  sealfi  require  no  proof) ;  ^  or  by  office  copies  in  the 
same  cause  and  the  same  court ;  ^  or  by  examined  copies  in  any 
court.'  Indeed,  these  modes  of  proof  are  generally  available  with 
respect  to  the  judgments  or  other  proceedings  of  all  inferior  courts 
of  record ;  ^  and  even  where  the  court  is  not  one  of  record,  and 
where  short  notes  of  its  proceedings  are  alone  kept,  these  notes, 
being  considered  as  public. documents,  may  be  proved  by  examined 
copies.*  Where  the  existence  of  a  record  or  judgment  of  any  of 
the  inferior  common-law  courts  is  put  in  issue  in  some  cause  in 
the  Queen's  Bench  Division,  the  party  who  has  to  produce  the 
document  questioned,  may  move  that  court  for  a  certiorari ;  and 
on  the  issuing  of  this  writ,  a  literal  transcript  of  the  document, 
under  the  seal  of  the  inferior  tribunal,  will  be  returned  directly 
into  the  court,  and  wUl  be  sufficient  to  countervail  the  statement 
of  defence  denying  the  existence  of  the  original.^ 

§  1547.  While  the  records,  and  other  judicial  proceedings,  of  all 
inferior  courts  are  capable  of  the  above  common-law  modes  of 
proof,  special  statutes  have  in  a  few  instances  been  passed  with  a 
view  oi  facilitqtuig  the  proof  ^  either  of  the  records  or  other  proceed- 
ings of  particular  tribunals^  or  of  particular  records  and  documents. 
The  Acts  which  thus  render  a  convenient  species  of  evidence 
admissible,  do  not  deprive  parties  of  the  right  of  having  recourse 
to  any  other  mode  of  proof  allowable  at  common  law;  or,  in 
other  words,  the  statutable  methods  of  proof  are  cumulativCy  and 
not  substitutionary.  Indeed,  it  is  a  doctrine  founded  on  common 
sense,  largely  sanctioned  by  authority,  and  especially  applicable 
where  the  common  law  is  concerned,  that,  unless  the  enactment  of 
a  new  provision  clearly  indicates  an  intention  by  the  Legislature 
to  abrogate  the  old  law,  both  shall  be  understood  to  stand  together, 
provided  their  so  doing  would  not  be  impossible  or  obviously 
absurd.^ 

§  1548.  In  the  first  place,  nmnerous  provisions  facilitating  proof 

1  Ante,  S  6.  1601. 

*  Ante,  §  1538.  ^  Escott  v.   Mastin,   1842,  P.   0. 

*  B.  V.  Hains,  1695  (Holt,  O.J.).  (Ld.  Brougham) ;    Northam  v,  La- 

*  Id.  touche,   1829  rTindal,  O.J.);   E.  v. 

*  Id.  Garter,  1845;  Edwards  v.  BuohanaiL, 

*  Woodcraft    v.  Kinaerton,    1742      1832. 
(Ld.    ELaxdwicke);  Butcher's  case, 
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of  proceedings  under  that  Aot  are  oontained  in  '^  The  Bankruptcy 
Act,  1883."^  Thus,*  "  any  petition  or  copy  of  a  petition  in  bank- 
ruptcy, any  order*  or  certificate,  or  copy  of  an  order  or  certificate, 
made  by  any  court  having  jurisdiction  in  bankruptcy,  any  instru- 
ment, or  copy  of  an  instrument,  affidavit,  or  document,  made  or 
used  in  the  course  of  any  bankruptcy  proceedings,  or  other  pro- 
ceedings had  under  this  Act,  shall,  if  it  appears  to  be  sealed  with 
the  seal  of  any  court  having  jurisdiction  in  bankruptcy,  or  pur- 
ports to  be  signed  by  any  judge  thereof,  or  is  certified  as  a  true 
copy  by  any  registrar  thereof,  be  receivable  in  evidence  in  all  legal 
proceedings  whatever." 

§  1549.  It  is  again,  in  addition  to  this  general  enactment,  pro- 
vided by  the  Bankruptcy  Act,  and  the  Brules  made  under  it,^  that 
the  proof  of  particular  documents  shaU  be  facilitated,  and  that 
their  admissibility  and  effect  shall  be  enlarged  in  several  respects. 
Thus,  '^  A  copy  of  the  London  G-azette,  containing  any  twtice  in- 
serted therein  in  pursuance  of  this  Act,  is  to  be  evidence  of  the 
facts  stated  in  the  notice."*  The  notices  here  referred  to — which 
must  all  be  gazetted  by  the  Board  of  Trade,® — are  ten  in  nimiber/ 

M6  &  47  V.  c.  52.  Ab  to  "  The 
Bankruptcy  (Scotland)  Act,  1856," 
see  post,  §  1559.  **  The  Irish  Bank- 
rupt and  Insolvent  Act,  1857  "  (20 
&  21  V.  c.  60),  enacts,  in  §  361,  that 
**  every  petition  of  bankruptcy,  peti- 
tion of  insolvency,  schedule,  adjudi- 
cation, petition  for  arrangement  be- 
tween a  debtor  and  his  creditors, 
appointment  of  assignees,  certificate, 
deposition,  order,  document  or  other 
proceeding  in  bankruptcy  or  insol- 
vency, or  under  any  such  petition 
for  an'angement,  appearing  to  be 
sealed  with  the  seal  of  the  court,  or 
any  writing  purporting  to  be  a  copy 
of  any  such  document,  and  purport- 
ing to  be  so  sealed,  shall  at  all  times, 
and  on  behalf  of  all  persons,  and 
whether  for  the  purposes  of  this  Act 
or  otherwise,  be  admitted  in  all  courts 
whatever  as  evidence  of  such  docu- 
ments respectively,  and  of  such  pro- 
ceedings and  orders  having  respec- 
tively taken  place  or  been  made, 
without  any  further  proof  thereof; 
provided  always,  that  all  commiB- 
sions  of  bankrupt,  deposin'ons,  and 
Other  proceedings  under  the  same. 


which  may  have  been  entered  of 
cord  before  the  commenoemeni  of 
this  Act,  and  having  the  certificaie 
of  entry  thereon,  purporting  to  be 
signed  by  the  person  appointed  to 
enter  the  same  by  the  Act  of  the 
Irish  Parliament,  11  &  12  G.  3,  c.  8, 
and  the  Act  6  &  7  W.  4,  c.  14,  or  his 
deputy,  shall,  without  proof  of  the 
appointment  or  handwriting  of  such 
person,  be  received  as  evidence  of 
the  same,  and  of  the  same  having 
been  duly  entered  of  record,  and  of 
such  proceedings  having  respectively 
taken  place.** 

'  By  §  134.  See,  as  to  the  former 
law  on  this  point,  24  &  25  Y.  c.  1S4, 
§203;  32&33  V.  c.  71,  §  107. 

'  B.  V.  Thomas,  1870,  as  to  orders 
of  adjudication. 

*  In  pursuance  of  $  127. 

*  §  132,  subs.  1. 

*  B.  203.  But  see  Sched.  I.  r.  2, 
which  directs  the  official  receiver  to 
gazette  the  notices  of  first  meetings, 
and  compare  it  with  B.  185  of  um 
Bankruptcy  Bules. 

»  F.  127. 
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and  i*elate  to,  (1)  Beceiving  orders;  (2)  First  meetings;  (3)  Ad- 
judications ;  (4)  Approvals  of  compositions  or  schemes ;  (5)  In- 
tended dividends ;  (6)  Dividends ;  (7)  Applications  for  discharge ; 
(8)  Adjudications  annulled ;  (9^  Appointments  of  Trustees,  and 
(10)  Orders  on  application  for  discharge.  And  by  a  sub-section 
in  the  Act,*  "the  production  of  a  copy  of  the  London  Gazette 
containing  any  notice  of  a  receiving  order,^  or  of  an  order  euljudg- 
ing  a  debtor  bankrupt,'  shall  be  conclusive  evidence  in  all  legal  pro- 
ceedings of  the  order  having  been  duly  made,  and  of  its  date.'' 

§  1550.  Moreover,  the  appointment  of  a  trustee  in  bankruptcy 
tinder  the  Bankruptcy  Act,  1883  *  (and  probably,  too,  that  of  a 
trustee  appointed  under  the  Bankruptcy  Act  of  1890,  in  a  composi- 
tion, or  a  scheme  of  arrangement*),  will  be  conclmicely  proved  by 
producing  the  certificate  of  the  Board  of  Trade,  declaring  him  to 
be  such  trustee.^  The  appointment  of  all  official  receivers,  and 
assistant  official  receivers,  by  such  Board  must  again  h^  judicially 
noticed;'^  and  a  certificate  of  the  official  receiver  that  a  composition  or 
scheme  has  been  duly  accepted  by  the  creditors  and  approved  by  the 
oourt,  is  also,  "  in  the  absence  of  fraud,  conclusive  as  to  its  validity.  "• 

§  1561.  Further,  by  the  Bankruptcy  Act,  1890,  not  only  is  the 
oourt,  on  hearing  any  application  for  the  discharge  of  a  bankrupt, 
now  required  to  "  take  into  consideration  a  report  of  the  official 
receiver  as  to  the  bankrupt's  conduct  and  affairs,"^  but,  for  the 
purposes  of  this  inquiry,  such  report  is — contrary  to  the  ordinary 
rules  of  justice — ^to  be  received  as  "  primi  facie  evidence  of  the 
statements  therein  contained."^**  And,  again,  the  Bankruptcy 
Rules,  1886,  1890,  provide  that  when  the  Board  of  Trade  has 
objected  to  the  appointment  of  a  trustee,  and  has,  at  the  instance 
of  the  creditors,  notified  the  objection  to  the  High  Court,  any 
report  of  the  grounds  of  the  objection,  when  communicated  by  the 
Board  to  the  court,  must  be  received  as  "  prim&  facie  evidence  of 
statements  therein  contained."  ^^ 

§  1552.  By  the  Bankruptcy  Act,  1883,^^  ^q^  jjq^  q^^j  jg  jj  directed 

»  5  132,  Bubg.  2.  '  Rr.  233,  242. 

»  S  13.  •  53  &  54  V.  c.  71,  S  3,  fiubp.  13. 

•  S  20,  subs.  2.  *  Id.  §  8,  subs.  2. 

•  46  &  47  V.  c.  52.  '•  Id.  subs.  5. 

•  46&47V.0.52;  53 & 54V. 0.71, §3.  "  R.  299,  subs.  1  and  2, 

•  {  138;  r.  218;  E.  71.  »  46  &  47  V.  o.  52,  Sohed.  L  r.  2&.i 
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that  the  ohairman^  of  every  meeting  of  creditors  shall  '^  cause 
minutes  of  the  proceedings  at  the  meetiDg  to  be  drawn  up,  and 
fairly  entered  in  a  book  kept  for  that  purpose,  and  the  minutes 
shall  be  signed  by  him  or  by  the  chairman  of  the  next  ensuing 
meeting;"  but^  any  such  minute,  '^signed  at  the  same  or  the 
next  ensuing  meeting,  by  a  person  describiug  himself  as,  or  appear- 
ing to  be,  chairman  of  the  meeting  at  which  the  minute  is  signed, 
shall  be  received  in  evidence  without  further  proof;"  and,^  "  until 
the  contrary  is  proved,  every  meeting  of  creditors,  in  respect  of  the 
proceedings  whereof  a  minute  has  been  so  signed,  shall  be  deemed 
to  have  been  duly  convened  and  held,  and  all  resolutions  passed  or 
proceedings  had  thereat  to  have  been  duly  passed  or  had."  Rule 
68  of  the  Bankruptcy  Bules,  1886, 1890,  provides,  that  "  the  court 
shall  take  judicial  notice  of  the  seal  or  signature  of  any  person, 
authorised  by  or  under  the  Act  to  take  affidavits,  or  to  certify 
to  such  authority." 

§  1653.  The  Bankruptcy  Act  of  1883  also  provides,*  that  "subject 
to  general  rules,  any  affidavit  to  be  used  in  a  bankruptcy  court  may 
be  sworn  before  any  person  authorised  to  administer  oaths  in  the 
High  Court,  or  in  the  Court  of  Chancery  of  the  County  Palatine  of 
Lancaster,  or  before  any  registrar  of  a  bankruptcy  court,  or  before 
any  officer  of  a  bankruptcy  court  authorised  in  writing  on  that  behalf 
by  the  judge  of  the  courty  or,  in  the  case  of  a  person  residing  in 
Scotland  or  in  Ireland,  before  a  judge  ordinary,  magistrate,  or 
justice  of  the  peace,  or,  in  the  case  of  a  person  who  is  out  of  the 
kingdom  of  Great  Britain  and  Ireland,  before  a  magistrate,  or 
justice  of  the  peace,  or  other  person  qualified  to  administer  oaths 
in  the  country  where  he  resides  (he  being  certified  to  be  a  magis- 
trate, or  justice  of  the  peace,  or  qualified  as  aforesaid,  by  a 
British  minister  or  British  consul,  or  by  a  notary  public)."* 

§  1564.«  The  County  Court  Act,  1888,^  provides  in  §  28,  that 

^  The  cHainnan  Jias  primli  fade  see,  further,  Bankruptcy  Bules,  1883, 

authority   to    decide    all    incidental  r.  161,  subs.  1. 

questions   requiring  immediate  de-  *  Id.  §  135. 

cision,  and  his  decision  as  entered  on  ^  See  further  as  to  the  proof  and 

the  minutes  is  prima  facie  correct:  admissibility  of  particular  pix>oeed- 

In    re    Indian    Zoedone  Co.,    1884,  ings  in  bankruptcy,  post,  §§  1747  et 

G.  A.  seq. 

•  Bv  §  133,  subs.  1  of  same  Act.  •  See  post,  §  1586a. 

^  id.    subs.    2,   which    is   a  very  ^51  &  52  V.  c.  43.      As  to  the 

valuable  enactment,  and  as  to  which  mode  of  proving  Civil  Bill  deoreee 
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**  the  registrar  of  every  court  shall  cause  a  note  of  all  plamts  and 
summonses,  and  of  all  orders,  and  of  all  judgments  and  executions, 
and  returns  thereto,  and  of  all  fines,  and  of  all  other  proceedings 
of  the  court,  to  he  fairlj  entered  from  time  to  time  in  a  book 
belonging  to  the  court,  which  shall  be  kept  at  the  office  of  the 
court ;  and  such  entries  in  the  said  book,  or  a  copy  thereof  bearing 
the  seal  of  the  court,  and  purporting  to  be  signed  and  certified 
as  a  true  copy  by  the  registrar  of  the  court,  shall  at  aU  times  be 
admitted  in  all  courts  and  places  whatsoever,  as  evidence  of  such 
entries,  aud  of  the  proceeding  referred  to  by  such  entry  or  entries, 
and  pf  the  regularity  of  such  proceeding,^  without  any  further 
proof."  The  note  entered  by  the  Begistrar  of  the  County  Court 
in  his  book  cannot  be  contradicted  even  by  an  entry  made  by  the 
judge  in  his  own  minute  book.^ 

§  1555.  The  Summary  Jurisdiction  Act,  1879,  provides  for  the 
keeping  by  the  clerk  of  every  such  court  of  a  register,  and  that 
extracts  therefrom  certified  by  him  shall  be  evidence  in  any  other 
Court  of  Summary  Jurisdiction.' 

§  1555a.  The  proceedings  of  courts-martial,  by  virtue  of  the 
Army  Act,  1881,  are,  moreover,  rendered  admissible  in  evidence 
on  their  mere  production,  if  purporting  to  be  signed  by  the  Pre- 
sident, and  coming  from  the  custody  of  the  Judge  Advocate* 
General,  or  of  the  officer  having  charge  of  them ;  and  they  may 
also  be  proved  by  copies  purporting  to  be  certified  by  such  judge- 
advocate,  or  his  deputy,  or  by  such  other  officer  as  aforesaid.^ 

§  1555b.  The  verdicts  and  judgments  in  compensation  cases 
tinder  the  Lands  Clauses  Consolidation  Act  must  be  signed  by  the 
sherifEs,  and  deposited  with  the  records  of  the  Quarter  Sessions; 
and  the  same,  or  copies  thereof  signed  and  certified  to  be  true 
copies  by  the  Clerk  of  the  Peace,  are  good  evidence  in  all  oourts 
and  elsewhere,^ 


in  Ireland,  see  and  compare  14  ft  15  of    the   appointment    of    a    deputy 

V.    c.    57   (*» The  Civil  Bill  Courts  judge:  E.  v.  lioberte,  1878. 

(Ireland)  Act,  1851  "),  §§  10,  97,  110,  »  Dews  v.  Eyley,  1851. 

114;  27  & 28  V. c.  99,  §  57,  dted post,  •  See  42  &  43  V.  o.  49,  S  22;  and 

§  1572 ;  Alcom  v.  Larkin,  1842 ;  and  also  $  31,  subs.  6. 

Donagh  v.  Bergin,  1842.  M4  &  45  Y.  c.  58,  §  166. 

^  J^  for  instance,  the  regularity  *  8  &  9  Y.  o,  18,  J  60* 
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S  1555c.  Yarious  other  statntes  facilitate  the  proof  of  oonviotionB 
under  their  respective  provisions.* 

§  1556.  The  records  and  judicial  proceedings  of  foreign  and 
colonial  courts^  including  those  of  the  Channel  Islands,  India,  and 
all  other  possessions  of  the  British  Crown,  except  Scotland,'  are 
proveable  as  directed  by  Lord  Brougham's  Evidence  Act  of  1851,* 
which  enacts,^  that  all  judgments,  decrees,  orders,  and  other 
judicial  proceedings  of  any  court  of  justice  in  any  Foreign  State, 
or  in  any  British  Colony,  and  all  affidavits,  pleadings,  and  other 
legal  documents,  filed  or  deposited  in  any  such  court,  may  be  proved 
either  by  examined  copies,  or  by  copies  authenticated  as  follows : 
that  is  to  say,  they  must  purport  either  to  be  sealed  with  the  seed 
of  the  court  to  which  the  originals  belong  ;  or  if  there  be  no  seal, 
to  be  signed  by  one  of  the  judges  of  such  court,  who  must  also 
certify  to  the  fact  of  there  being  no  seal.  When  these  provisions 
are  complied  with,  no  evidence  is  required  either  to  authenticate 
the  seal,  signature,  or  certificate  attached  to  the  copy,  or  to  prove 
the  official  character  of  the  judge.  If  the  foreign  document,  sought 
to  be  proved  by  a  copy,  does  not  fall  within  the  language  of  the 
section  just  cited,  evidence  must  be  given  that  it  is  a  public  writing 
deposited  in  some  registry  or  place,  whence,  by  the  law  or  the 
established  usage  of  the  country,  it  cannot  be  removed,^  and  the 
copy  must  then  be  shown  to  have  been  duly  examined. 

§  1557.  Besides  the  section  just  referred  to.  Lord  Brougham's 
Evidence  Act  of  1851  •  contains  several  clauses  which  greatly 
facilitate  the  proof  of  English  documents  in  Ireland,  of  Irish  docu- 
ments in  England,  and  of  English  and  Irish  documents  in  the 
Colonies.  Thus  it'  enacts,  that  "  every  document,  which,  by  any  law 

*  Thus,  under  **  The  Customs  Con-  must  be  filed  amongst  the  records  of 

«oZt<2a^'on^c^,  1876/' "Condemnation  the   Quarter    Sessions],    or   against 

by  any   justice  under  the  customs  **  TJie  Seamen* s  (Nothing  Act,  1869  " 

laws,   may  be  proved  in  any  court  (32  &  33  V.  c.  57,  §  6),  may  respec- 

of  justice,  or  before  any  competent  tively  be  proved  upon  any  future 

tribunal,  by  the  production  of  a  cer-  proceedings    under   these  Acts,    by 

tificate  of  such  condemnation,  pur-  copies  certiBed  under  the  hand  of 

porting  to  be  signed  by  such  justice,  the  Clerk  of  the  Peace, 

or  an  examined  copy  of  the  record  of  •  14  &  15  V.  c.  99,  §§  18,  19. 

such  condemnation   certified  by  the  •  Id.,  S  "^j  cited  ante,  §  10. 

clerk  to  such  justice."  See  39  &  40  V.  *  §  7. 

c.  36,  §  263.     Amongst  others,  sum-  •  Alivon  v,  Fumival,  1834  ;  Fur- 

mary  convictions  for  offences  against  nell  v.  Stackpoole.  1831  (Ir.). 

•*  The    Factory    and    Witrkshop   Act,  •  14  &  16  V.  0.  99. 

1878 "  (41  V.  c.  16,  J  92),   (which  '  J  9. 
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now  in  force  or  hereafter  to  be  in  foroe,  is,  or  shall  be,  admifisible 
in  evidence  of  any  particular  in  any  court  of  justice  in  England  or 
WaleSy  without  proof  of  the  seal,  or  stamp,  or  signature,  authen- 
ticating the  same,  or  of  the  judicial  or  official  character  of  the  person 
appearing  to  have  signed  the  same,  shall  be  admitted  in  evidence  to 
the  same  extent  and  for  the  same  purposes  in  any  court  of  justice 
in  Ireland,  or  before  any  person  having  in  Ireland,  by  law  or  by 
consent  of  parties,  authority  to  hear,  receive,  and  examine  evidence, 
without  proof  of  the  seal,  or  stamp,  or  signature,  authenticating 
the  same,  or  of  the  judicial  or  official  character  of  the  person 
appearing  to  have  signed  the  same."  It  also  enacts,^  that  '^  every 
document,  which,  by  any  law  now  in  force  or  hereafter  to  be  in 
force,  is,  or  shall  be,  admissible  in  evidence  of  any  particular  in 
any  court  of  justice  in  Ireland,  without  proof  of  the  seal,  or  stamp, 
or  signature,  authenticating  the  same,  or  of  the  judicial  or  official 
character  of  the  person  appearing  to  have  signed  the  same,  shall 
be  admitted  in  evidence  to  the  same  extent  and  for  the  same  pur- 
poses in  any  court  of  justice  in  England  or  Wales,  or  before  any 
person  having  in  Eugland  or  Wales,  by  law  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence,  without 
proof  of  the  seal,  or  stamp,  or  signature,  authenticating  the  same, 
or  of  the  judicial  or  official  character  of  the  person  appearing  to 
have  signed  the  same."  It  further  enacts,^  that  "  every  document, 
which,  by  any  law  now  in  force  or  hereafter  to  be  in  force,  is,  or 
shall  be,  admissible  in  evidence  of  any  particular  in  any  court  of 
justice  in  England  or  Wales  or  Ireland,  without  proof  of  the  seal, 
or  stamp,  or  signature,  authenticating  the  same,  or  of  the  judicial 
or  official  character  of  the  person  appearing  to  have  signed  the 
same,  shall  be  admitted  in  evidence  to  the  same  extent  and  for  the 
same  purposes  in  any  court  of  justice  of  any  of  the  British 
Colonies,  or  before  any  person  having  in  any  of  such  colonies,  by 
law  or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,  without  proof  of  the  seal,  or  stamp,  or  signature, 
authenticating  the  same,  or  of  the  judicial  or  official  character 
of  the  person  appearing  to  have  signed  the  same." 

§  1558.  An  affidavit  purporting  to  be  sworn  before  a  Master 

M4  &  15  T.  0.  99,  S  10.  >  Ibid.  §  11. 
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Extraordinary  of  the  old  Court  of  Chanoerj  in  Ireland  is  by  this 
Act  ^  admissible  in  evidenoe  in  this  coontry,  without  proof  of  the 
signature  or  official  oharaoter  of  such  master.' 

§  1559.  Moreover,  clauses  in  '*  The  Bankruptcy  (Scotland)  Act, 
1856,"'  facilitate  the  proof,  and  regulate  the  effect,  of  certain 
proceedings  under  that  statute,  when  tendered  in  evidence  before 
English  or  Irish  tribunals.  One,  relative  to  the  mode  of  proving 
orders  and  decrees  made  under  the  Scotch  Bankruptcy  Law,  has 
been  cited  in  an  earlier  chapter  of  this  work.^  A  further  section  * 
provides  that  '^  the  warrant  granting  protection  or  liberation 
[to  the  debtx>r],  or  a  copy  thereof,  certified  by  one  of  the  Bill 
Chamber  Clerks  if  it  ia  granted  by  the  Lord  Ordinary,  or  by  the 
Sheriff  Clerk  if  it  is  granted  by  the  Sheriff,  shall  protect  or  liberate 
the  debtor  from  arrest  or  imprisonment  in  Great  Britain  and 
Ireland,  and  her  Majesty's  other  dominions,  for  civil  debt  con* 
tracted  previous  to  the  date  of  sequestration ;  and  all  courts  of 
justice  and  judges,  and  all  officers  and  gaolers,  shall  be  bound  to 
give  effect  to  such  warrant ;  but  such  warrant  of  protection  or 
liberation  shall  not  be  of  any  effect  against  the  execution  of  a 
warrant  of  apprehension  or  imprisonment,  in  meditatione  f  ugsB,  or 
ad  factum  prsestandum,  or  for  any  criminal  act."  Others^  enact, 
that  the  deliverance  pronounced  by  the  Lord  Ordinary  or  the 
Sheriff,  '^  discharging  the  bankrupt  of  all  debts  and  obligations 
contracted  by  him,  or  for  which  he  was  liable  at  the  date  of  the 
sequestration,"  '^  shall  operate  as  a  complete  discharge  and  acquit- 
tance to  the  bankrupt  in  terms  thereof,  and  shall  receive  effect 
within  Great  Britain  and  Ireland,  and  all  her  Majesty's  other 
dominions."  Further,^  the  Act  and  warrant  granted  by  the  Sheriff 
in  confirmation  of  the  trustee  of  a  sequestrated  estate,  which  vests 
in  the  trustee  the  whole  property  of  the  debtor,*  is  made  *^  an 
effectual  title  to  the  trustee  to  perform  the  duties  hereby  imposed 
on  him,  and  shall  be  evidence  of  his  right  and  title  to  the 
sequestrated  estate  for  the  purposes  of  this  Act ;  and  a  oopy  of 


1  §  10.  *  See  §§  140  and  147. 

s  In  re  Mahon's  Trust,  1852.  ^  §  73.    For  the  Form  of  the  Act 

>  19  &  20  v.  c.  79.  and  Warrant,  see  Sched.  D.  of  the 

^  §  174,  cited  ante,  §  13.  Statute. 

»  S  47.  *  5  102. 

1026 


CH.  IV.]   DEPOSITIONS  UNDER  TREATIES  OF  EXTRADITION, 

Bach  act  and  warrant  in  fayour  of  the  trustee,  purporting  to  be 
oertified  by  the  Sheriff  Clerk,  and  to  be  authenticated  by  one  of  the 
judges  of  the  Court  of  Session,  shall  be  reoeived  in  all  courts  and 
places  within  England,  Ireland,  and  her  Majesty's  other  dominions, 
as  prim&  facie  evidence  of  the  title  of  the  trustee,  without  proof  of 
the  authenticity  of  the  signatures  or  of  the  official  character  of  the 
persons  signing,  and  shall  entitle  the  trustee  to  recover  any  pro- 
perty belonging  or  debt  due  to  the  bankrupt,  and  to  maintain 
actions  in  the  same  way  as  the  bankrupt  might  have  done  if  his 
estate  had  not  been  sequestrated." 

§  15  GO.  Certain  particular  documents  coming  either  from  abroad^ 
or  from  some  place  out  of  the  jurisdiction  of  the  court,  may  be 
proved  in  a  special  manner.  Thus,  under  the  Extradition  Act, 
1870,^  *' Depositions  or  statements  on  oath,  taken  in  a  foreign 
state,  and  copies  of  such  original  depositions  or  statements,  and 
foreign  certificates  of  or  judicial  documents  stating  the  fact  of 
conviction,  may,  if  duly  authenticated,  be  received  in  evidence  in 
proceedings  under  this  Act."  Moreover,  by  the  same  Act,* 
*' Foreign  warrants  and  depositions  or  statements  on  oath,  and 
copies  thereof,  and  certificates  of  or  judicial  documents  stating  the 
fact  of  a  conviction,  shall  be  deemed  duly  authenticated  for  the 
purposes  of  this  Act,  if  authenticated  in  manner  provided  for  the 
time  being  by  law,  or  authenticated  as  follows  : — 

"  (1.)  If  the  warrant  purports  to  be  signed  by  a  judge,  magis- 
trate, or  officer  of  the  foreign  state  where  the  same  wiEs  issued ; 

'*  (2.)  If  the  depositions,  or  statements,  or  the  copies  thereof , 
purport  to  be  certified  under  the  hand  of  a  judge,  magistrate,  or 
officer  of  the  foreign  state  where  the  same  were  taken,  to  be  the 
original  depositions  or  statements,  or  to  be  true  copies  thereof,  as 
the  case  may  require  ;  and 

**  (3.)  If  the  certificate  of  or  judicial  document  stating  the  fact 
of  conviction  purports  to  be  oertified  by  a  judge,  magistrate,  op 
officer  of  the  foreign  state  where  the  conviction  took  place ;  and 

^*  (4.)  If  in  every  case  the  warrants,  depositions,  statements, 
copies,  certificates,  and  judicicd  documents  (as  the  case  may  be) 
are  authenticated  by  the  oath  of  some  witness,  or  by  being  sealed 

1  33  ft  d4  Y.  0.  62,  S  14.  *  $  l^* 
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"With  the  official  seal  of  the  minister  of  justice,  or  some  other 
minister  of  state :  And  all  courts  of  justice,  justices,  and  magis- 
trates shall  take  judicial  notice  of  such  official  seal,  and  shall  admit 
fhe  documents  so  authenticated  bj  it  to  he  received  in  evidence 
■without  further  proof."  * 

§  1561.  All  the  above  provisions  relating  to  depositions  extend 
to  affirmations  taken  in  a  foreign  state,  and  to  copies  of  such 
affirmations,  as  well  as  to  depositions.'  No  objection  to  depositions 
duly  authenticated  under  the  Extradition  Act,  1870,'  can  be  urged 
on  the  ground  that  thej  were  not  taken  in  the  presence  of  the 
accused  or  in  relation  to  the  particular  charge.^ 

§  1562.  The  Fugitive  OfiFenders  Act,  1881,^  again  authorises  the 
apprehension,  committal,  and  return,  of  cei^in  offenders,  who  have 
escaped  from  one  part  of  her  Majesty's  dominions  into  another, 
and  enacts,'  that  ^^  depositions,  whether  taken  in  the  absence  of 
the  fugitive,  or  otherwise,  and  copies  thereof,  and  official  certificates 
of,  or  judicial  documents  stating  facts,  may,  if  duly  authenticated, 
be  received  in  evidence  in  proceedings  under  that  Act,"  that  is,  in 
all  proceedings  before  the  committing  magistrate.  The  statute 
gives  minute  directions  as  to  what  shall  constitute  due  authentica- 
tion of  these  several  documents,^  and  adds  a  proviso,  that  nothing 
in  the  Act  shall  authorise  the  reception  of  any  of  them  in  evidence 
**  against  a  person  upon  his  trial  for  an  offence."  ^ 

§  1562a.  Under  "  Jervis'  Acts"  of  1848,»  proof  should  be  made 
on  oath  of  the  handwriting  of  the  justice  issuing  the  original 
warrant,^^  as  a  preliminary  step  towards  giving  jurisdiction  to 
another  magistrate  to  **back"  such  warrant.  The  Acts^  just 
mentioned  contain  provisions  for  apprehending  offenders  who 
escape  from  one  part  of  the  United  Kingdom  to  another,  or  from 
one  county  or  place  in  England  to  another,  and  empower  any 
magistrate  of  the  place  to  which  an  offender  is  supposed  to  have 
escaped  to  '^  back  "  the  warrant  for  his  apprehension. 

*  See  B.  V.  Ganz,  1882.  >  Id. 

s  36  &  37  y.  c.  60  (*'  The  Eztradi-  •  11  &  12  V.  cc  42  and  43. 

tion  Act,  1873  "),  §  4.  »  See  J§  11— 15  of   11   ft   12   V. 

*  33  ft  34  y.  c.  52.  c.  42  (''  The  Indictable  Offences  Act, 

*  In  re  Counhaye,  1873.  1848  %  extended  to  Scotland  by  do 

*  44  ft  45  y.  c.  69.  ft  56  Y.  c.  55,  §  475 ;  and  §  3  of  11  ft 

*  §  29.  12  y.  c.  43  (**The  Summary  Juris- 
'  Id.  diction  Act,  1848  "). 
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§  1563.  DepoBitions  taken  either  in  Indian  reepeotlDg  misde- 
meanors oommitted  in  that  oountiy,  or  in  any  plaoe  belonging 
to  her  Majesty  out  of  the  United  Kingdom,  respecting  offenoes 
against  the  Acts  for  the  abolition  of  the  slave  trade,  under  a  writ 
of  mandamus  from  the  Queen's  Bench  Diyision,  may  be  read  on 
the  trial  in  that  Division  of  any  indictment  or  information  for 
these  respective  crimes,  if  they  have  been  duly  taken,  and  have  also 
been  returned  to  that  Division,  closed  up  and  under  the  seal  of  two 
of  the  judges  of  the  foreign  court.^ 

§§  1564 — 5.  The  following  section  of  the  Merchant  Shipping 
Act,  1894,'  facilitates  the  proof  of  crimes  committed  either  at 
sea  or  abroad,  when  a  witness  is  at  the  time  of  trial  out  of  the 
court's  jurisdiction: — **  (1.)  Whenever,  in  the  course  of  any  legal 
proceedings  instituted  in  any  part  of  her  Majesty's  dominions 
before  any  judge  or  magistrate,  or  before  any  person  authorised 
by  law  or  by  consent  of  parties  to  receive  evidence,  the  testimony 
of  any  witness  is  required  in  relation  to  the  subject-matter  of  such 
proceeding,  then,  upon  due  proof y^  if  the  proceeding  is  instituted  in 
the  United  Kingdom,  that  the  witness  cannot  be  found  in  that 
S[ingdom,  or  if  in  any  British  possession,  that  he  cannot  be  found 
in  that  possession,  any  deposition  that  the  witness  may  have  pre- 
viously made  on  oath  in  relation  to  the  same  subject-matter  before 
any  justice  or  magistrate  in  her  Majesty's  dominions,  or  any 
British  consular  officer  elsewhere,  shall  be  admissible  in  evidence, 
provided  that — (a.)  If  the  deposition  was  made  in  the  United 
Kingdom,  it  shall  not  be  admissible  in  any  proceeding  instituted 
in  the  United  Kingdom ;  and  (b.)  If  the  deposition  was  made  in 
any  British  possession,  it  shall  not  be  admissible  in  any  proceeding 
instituted  in  that  British  possession ;  and  (c.)  If  the  proceeding  is 
criminal,  it  shall  not  be  admissible  imless  it  was  made  in  the  pre- 
sence of  the  person  accused.     (2.)  A  deposition  so  made  shall  be 


>  13  G.  3,  c.  63  (''The  Ea«t  India 
Compeny's  Act,  1772"),  §  40;  6  &  7 
V.  c.  98  ("The  Slave  Trade  Act, 
1843 "),  §  4.  See,  also,  ante,  $§  500 
— 505.  As  to  how  far  it  is  necessary 
to  prove  that  they  have  been  duly 
taken  and  returned,  see  B.  v.  Douglas, 
1846. 

•  57  A  58  Y.  c.  60,  S  691.    As  to 


the  proof,  admissibility,  and  efPect  of 
depositions  taken  in  French  ports 
with  respect  to  offences  under  *'  The 
Sea  Fisheries  Act,  1868,"  see  31  &  32 
V.  c.  45,  §  61,  and  Sched.  1,  Art.  28; 
46  &  47  V.  c.  22,  §  30,  subs.  2  (d) ; 
and  48  &  49  V.  c.  70. 

*  See  B.  V.  Conning,  1868;  B.  v. 
Anderson,  1868. 
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authenticated  bj  the  si^ature  of  the  judge,  magistrate,  or  oon- 
sular  officer,  before  whom  the  same  is  made ;  and  the  judge,  magb- 
trate,  or  consular  officer  shall  certify,  if  the  fact  is  so,  that  the 
accused  was  present  at  the  taking  thereof.  (3.)  It  shall  not  be 
necessary  in  any  case  to  prove  the  signature  or  official  character  of 
the  person  appearing  to  have  signed  any  such  deposition ;  and  in 
any  crimiDal  proceeding  a  certificate  under  this  section  shall,  unless 
the  contrary  is  proved,  be  sufficient  evidence  of  the  accused  having 
been  present  in  manner  thereby  certified.*  (4.)  Nothing  herein 
contained  shall  affect  any  case  in  which  depositions  taken  in  any 
proceeding  are  rendered  admissible  in  evidence  by  any  Act  of 
Parliament,  or  by  any  Act  or  ordinance  of  the  Legislature  of  any 
colony,  so  far  as  regards  that  colony,  or  interfere  with  the  power 
of  any  colonial  Legislature  to  make  those  depositions  admissible 
in  evidence,  or  to  interfere  with  the  practice  of  any  court  in 
which  depositions  not  authenticated  as  hereinbefore  mentioned  are 
admissible." 

§  1566.  E.  S.  C,  1883,  Ord.  XXXVIIL,  R.  6,«  after  regulating 
the  mode  of  swearing  and  taking  examinations,  affidavits,  and 
other  documents,^  whether  in  her  Majesty's  foreign  dominions,  or 
in  any  foreign  parts,  provides  that  the  seal  or  signature  of  the 
court,  judge,  notary,  consul,  or  other  person,  attached^  to  such 
documents,  shall  h^  judicially  noticed.^ 

§§  1567—8.  The  Commissioners  for  Oaths  Act,  1889,«  enacts,^ 
that  "  every  British  ambassador,  envoy,  minister,  charge  d'affaires, 
and  secretary  of  embassy  or  of  legation,  exercising  his  functions  in 
any  foreign  country,  and  every  British  consul-general,  consul,  vice- 


»  See  R.  v.  Stewart,  1876. 

»  Cited  ante,  §  12. 

'  Under  these  general  words,  a 
power  of  attorney  executed  in  Bxitish 
Honduras  in  the  presence  of  a 
notary-public,  has  been  proved  in 
a  Comt  of  Equity  by  the  production 
of  the  notary's  certificate  under  his 
hand  and  official  seal :  Armstrong 
V.  Stockham,  1835  TStuart,  V.-C). 
See,  also,  Haywara  v.  Stephens, 
1857. 

*  In  Haggitt  v,  InefP,  1864  (follow- 
ed by  Cooke  v.  Wilby,  1884 ;  see,  also, 
oases  cited  in  last  note),  the  Lords 
JustioeB  received  an  affidavit,  sworn 


in  the  United  States  before,  and 
attested  by,  a  notary-public,  to  which 
was  appended  a  certificate  of  the 
British  Consul  at  New  York,  stating 
that  the  notary  held  that  office,  and 
that  his  signature  was  entitled  to 
credit.  See,  also.  Savage  v.  Hutchin- 
son, 1855 ;  Levitt  v.  Levitt,  1865 ; 
and  Lyle  1^  Ell  wood,  1872.  But  see 
Li  re  EarVs  Trusts,  1858,  dted  ante, 
at  end  of  note  to  $  6. 

«  See,  also,  46  &  47  Y.  c.  52,  $  135, 
and  r.  50  of  Bkptcy.  Boles,  cited 
ante,  §  1552. 

•  52  V.  0.  10, 

Ma. 
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CH.  IV.]      C0K8ULS  CLOTHED  WITH  NOTARIAL  POWERS. 

oonsoly  acting  oonsul,  pro-consuly  and  consular  agent,  exercising 
his  functions  in  anjr  foreign  place,  may,  in  that  country  or  place, 
administer  any  oath,  and  take  any  affidavit,  and  also  do  any 
notarial  act  which  any  notary-public  can  do  within  the  United 
Kingdom;  and  every  oath,  affidavit,  and  notarial  act,  adminis- 
tered, sworn,  or  done  by  or  before  any  such  person,  shall  be  as 
effectual  as  if  duly  administered,  sworn,  or  done  by  or  before  any 
lawfid  authority  in  any  part  of  the  "United  Kingdom."  * 

§  1569.  The  object  of  all  the  statutes  just  mentioned  not  being 
to  abrogate  the  old  law,,  but  to  facilitate  the  administration  of 
oaths  abroad,  strict  compliance  with  them  is  apparently  not  always 
necessary,  but  it  will  seemingly  suffice  if  an  affidavit  taken  abroad 
is  sworn  before  some  functionary  able  to  administer  an  oath  in  his 
own  country.* 

§  1570.  In  general,  before  any  document,  whether  an  original, 
or  a  copy  purporting  to  evidence  a  judicial  proceeding,  can  be 
accepted  as  satisfactory  proof  of  such  proceeding,  it  must  appear 
that  the  record  or  entry  of  such  proceeding  has  been  filially  com" 
pkted.  Thus,  to  prove  the  finding  of  an  indictment,  either  at  the 
Assizes  or  Sessions,  it  will  not  be  sufficient  to  produce  the  indict- 
ment  itself  indorsed  a  true  bill,  or  the  minute-book  of  the  Clerk  of 
the  Peace,  or  other  officer  of  the  court,  in  which  that  fact  is  entered, 
but  the  record  must  be  formally  drawn  up,  and  proved  in  the 
regular  way  ;  *  a  judgment,  whether  interlocutory  or  final,  of  any 
Division  of  the  High  Court,  cannot  be  proved  by  producing  the 
minutes,  from  which  it  is  to  be  meule  up,  for,  until  it  is  actually 
made  up,  the  judgment  is  no  record;^  and  a  verdict  cannot,  in 
general,  be  proved  by  putting  in  the  Nisi  Prius  record  with  the 
poHtea  indorsed,  but  a  copy  of  the  judgment  rendered  upon  it  must 
be  produced ;  for  it  may  be  that  the  judgment  was  arrested,  or  that 
a  new  trial  was  granted,^  though  if  the  record  itself  be  produced 


'  See  In  re  Lambert,  1866;  over- 
ruling In  re  Barnard,  1862. 

'  Kevan  v,  Crawford,  1876 ;  In  the 
goods  of  Fawcus,  1884 ;  Brittlebank 
V.  Smith,  1884. 

»  E.  V,  Smith,  1828 ;  Porter  v. 
Cooper,  1834;  Cooke  v.  Maxwell, 
1817 ;  B.  V.  Thring,  1832. 

*  Godefroy  v.  Jay,  1827 ;  E.  v. 
Bellamy,   1824;    Lee   v.   Meeoock, 


1805 ;  B.  v.  Birch,  1842  (Ld.  Den- 
man);  Ayrey  v.  Davenport,  1807; 
B.  V.  Bobinson,  1839  (Ir.).  See 
Fisher  v,  Dudding,  1841. 

»  B.  N.  P.  234 ;  Pitton  v.  Walter, 
1718;  Lee  v.  Gansel,  1774  (Ld. 
Mansfield);  Fitch  v.  Smallbrook, 
1661 ;  Fisher  v.  Kitchingman,  1742  ; 
Gillespie  v.  Cumming,  1841  (Ir.); 
Jameson  v.  Leitoh,  1842  (Ir.) ;  Hdt 
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from  the  proper  oufitodyy  no  objection  can  be  taken  to  it  as  not 
yet  having  been  filed.^ 

§  1571.  The  formal  record  does  not  necessarily  mean  (as  has 
sometimes  been  imagined)  ^  a  record  enrolled  at  full  length  on 
parchment.  In  the  Superior  Courts,  indeed,  a  practice  of  making 
up  a  record  in  this  way  has  long  been  established,  but  in  several 
other  courts  a  less  formal  method  of  making  up  records,  and  enter- 
ing proceedings,  prevails.  For  instance,  in  the  House  of  Lords 
itself,  the  minutes  of  a  judgment  on  the  Journals  constitute  the 
judgment  itself,  and  a  judgment  of  such  House  may,  consequently, 
be  proved,  either  by  an  examined  copy  of  the  minute,'  or  by  pro- 
ducing a  copy  of  the  Journal  in  which  it  is  entered,  purporting  to 
be  printed  by  the  authorised  printer;^  and  the  orders  of  Quarter 
Sessions  respecting  the  removal  of  paupers  may  be  proved  by  the 
paper  book,  in  which  the  proceedings  of  the  court  have  been 
entered  by  the  Clerk  of  the  Peace,  or  by  a  copy  of  it,  if  such 
minutes  sufficiently  disclose  the  jurisdiction  of  the  court,  and  it  be 
shown  that,  in  practice,  no  more  formal  record  is  kept  ^ — ^though, 
if  this  last  fact  be  not  proved,  or  if  the  jurisdiction  of  the  court  do 
not  appear  in  the  minutes,®  neither  the  book  nor  the  oopy  can  be 
received.' 

§  1572.  In  much  the  same  way,  in  all  proceedings  civil  or 
criminal  before  the  Civil  Bill  Courts  in  Ireland,  the  entry  in  the 
clerk  of  the  peace's  book  of  a  decree  or  dismiss,  is®  conclusive 
evidence  of  such  a  judgment  having  been  pronounced ;  the  pro- 
ceedings of  the  ecclesiastical  courts  may  be  proved  by  the  minute 
books  in  which  they  are  entered,  or  by  copies  of  such  books,  if  it 
be  shown  that  in  practice  they  are  never  reduced  into  a  more 
formal  shape ;  ^  and  the  same  rule  will  prevail  with  respect  to  the 


V,  Miers,  1839.    This  rule  seems  to  justices  forming  a  highway  distrioi 

have  been   relaxed    in  two  N.  P.  are  provable  bj  oopies  certified  by 

cases :    Foster    v,   Gompton,    1818 ;  the  clerk  of  the  peace :  27  &  28  Y. 

and  Garland  v.  Sooones,  1798.    Sed  o.  101,  §  12. 

qn.     See  poet,  §  1573,  as  to  some  ex-         *  If,  for  instance,  the  caption  be 

oeptions  to  the  rule.  omitted. 

»  R.  V.  Shaw,  18-^3.  '  E.  v.  Ward,  1834 ;  explained  in 

•  See  8    Bl.   Com.   24 ;    Co.  lit.  R.  v.  Yeoveley,  1838 ;  Giles ».  Siney, 
260  a.  1864. 

»  Jones  V.  BandaU,  1774.  »  By  statute  27  ft  28  Y.  a  99, 

•  8  &  9  V.  c.  113,  S  3;  cited  ante,  §  57,  Ir. 

§7.  •  Houliston  v.  Smyth,  1825;  E,  v. 

•  £.  V.  Yeoveley,  1838.    Orders  of  Rains  1695  (Ld.  Holt). 
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orders  of  the  Metropolitan  Polios  Magistrates,^  and  the  judgments 
and  other  proceedings  of  courts-baron,*  sheriffs'  courts,'  mayors* 
oourts,^  and  other  courts  of  inferior  jurisdiction.^  It  seems, 
indeed,  that  the  judgments  of  such  courts  of  inferior  jurisdiction 
as  are  not  courts  of  record  may  be  proved  by  the  officer  of  the 
court,  or  any  other  competent  person,  if  it  appear  that,  in  fact,  no 
entry  of  them  has  been  made  in  any  official  book.^  Therefore, 
where  a  railway  Act  provided  that  certain  verdicts  and  judgments 
as  to  claims  for  compensation  for  land  taken  after  assessment  by  a 
sheriff's  jury  should  be  deposited  with  the  Clerk  of  the  Peace  for 
the  county  among  the  records,  and  should  be  deemed  records,  it 
was  held  that,  on  proof  of  non-compliance  with  this  direction,  parol 
evidence  of  such  a  verdict,  and  of  the  grounds  on  which  it  pro- 
ceeded, might  be  given,  and  the  under-sheriff  was  called  for  this 
purpose.' 

§  1673.  There  are,  however,  three  exceptions  to  the  rule  requir- 
ing the  record  or  judicial  entry  to  be  formally  completed,  before 
either  the  original  of  such  judgment  or  a  copy  of  it  can  bo 
admitted  in  evidence.  First,  to  show  any  particular  court  that 
some  trial  has  been  held  or  other  proceeding  has  occurred  be- 
fore the  same  court  while  sitting  under  the  same  commission,  a 
minute  of  the  former  proceeding  will  be  admitted  in  lieu  of  the 
record,  because,  in  this  case,  the  formal  record  cannot  be  pre- 
sumed to  have  been  made  up.'  Secondly,  the  same  course  will 
be  allowed  where,  in  consequence  of  some  ulterior  proceedings, 
the  record  cannot,  at  the  time  when  the  evidence  is  required, 
have  been  regularly  completed.  For  instance,  on  an  indictment 
for  perjury  committed  on  a  trial  at  Nisi  Prius,^  the  previous  trial 
at  Nisi  Prius  record  may  be  proved,  without  the  production  of 
more  formal  evidence,  by  the  production  of  a  mere  minute  by 
the  associate,  and  proof  by  him  that  a  motion  for  a  new  trial 
is  pending,  and  that  until  such  motion  is  disposed  of  no  more 
formal  record  .can  be  made  up.      Thirdly,  where  the  evidence 

1  London  School  Board  v.  Harvey,  '  Manning  v.  E.  Cos.  Rail.  Co., 

1879.  1843. 

•  Dawson  v.  Gregory,  1845.  •  R.  v.  Tooke,  1794 ;  recognised  in 
»  Anindell  V*  White,  1811.  E.  v.  Smith,  1828;  R.  v.  Eobinson, 

•  Piaher  V.  Lane,  1771.  1839  (Ir.);   B.  v.  Beilly,  1843  (Ir.) 

•  B.  V.  Hains,  1695.  (Doherty,  C.J.). 

•  Dyson  v.  Wood,  1824.  •  B.  v.  Browne,  1829. 
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is  merely  to  show  that  a  oertain  judicial  proceeding  has  taken 
place  (as,  for  instance,  that  a  trial  has  been  had,  a  verdict  given, 
or  a  writ  issued)  without  regard  to  the  facts  in  dispute  at  such 
trial,  or  found  by  the  jury  by  such  verdict,  or  mentioned  in 
such  writ,  and  has  no  reference  to  any  ulterior  proceedings,  the 
record  need  not  be  formally  drawn  up.^  Accordingly,  the  postea 
indorsed  on  a  Nisi  Prius  record  will  be  sufficient  evidence  of  a 
trial,  to  let  in  the  testimony  of  a  witness  since  deceased,'  and 
perhaps,  to  support  an  indictment  against  a  witness  for  perjury ; ' 
where  the  fact  that  a  writ  has  issued  is  mere  matter  of  inducement, 
it  may  be  proved  by  producing  the  writ,  though  it  has  not  been 
returned,  and  is,  consequently,  not  a  record ;  ^  and  on  a  trial  at  the 
Central  Criminal  Court  for  perjury  committed  on  a  trial  at  the 
same  court  some  six  months  before,  the  production  by  the  officer  of 
the  court  of  the  caption,  the  indictment  with  the  indorsement  of 
the  prisoner's  plea,  the  verdict,  the  sentence,  and  the  minutes  of 
the  trial  as  made  by  the  officer,  was  held  ^  to  be  sufficient  evidence 
of  the  trial,  without  the  production  of  the  record,  or  of  any  certifi- 
cate of  it.® 

§  1574.  It  is  difficult  to  lay  down  any  distinct  rule  as  to  how 
much  of  the  proceedings  referred  to  by  it  must  be  given  in  evidence 
on  proving  a  record,  since  the  practice  on  this  differs  widely  accord- 
ing to  the  object  for  which  the  evidence  is  tendered.  It  may,  how- 
ever, be  stated  broadly,  that  where  the  object  is  merely  to  prove 
the  existence  of  the  record  in  question,  that  fact  may  be  esta- 
blished by  producing  the  document  alone ;  but  if  the  record  be  relied 
upon  as  proof  of  any  particular  facts  stated  therein,  or  adjudicated 
thereby,  all  the  proceedings  necessary,  either  to  render  valid,  or  to 
explain,  such  document  must,  generally,  be  put  in  evidence. 

§  1574a.  Accordingly,  if  a  decree  in  Chancery  is  ofiFered,  merely 

>  B.  N.  P.  234 ;  Pitton  v.  Walter,  E.  v.  Thring,  1832 ;  and  R.  v.  BoHn- 

1718;  Fisher  v.  Kitchingman,  1742 ;  son,  1839  (&.),  it  was  held  that,  on 

Barlow  v,  Dupuy,  1823  (Am.).  an  indictment  for  perjury  in  a  pro- 

•  Pitton  V,  Walter,  1718.  eecution,  the  record  of  the  former 

'  B.  V.  Browne,  1829 ;  B.  v.  Cop-  trial  must  be  made  up. 

pard,  1827.     See  B.  v.  Page,  1798;  *  B.  N.  P.  234. 

and  B.  v.  Gordon,  1842,  where  Lord  *  B.  v,  Newman,  1852.     See  post* 

Denman  held  that  an  allegation  in  §§  1612,  1613. 

an  indictment  for  perjury  that  judg-  '  Given  either  under  §  13  of  14  &  Id 

ment  was  *'  entered  up  "  in  an  action  Y.  c.  99  (*'  The  Evidence  Act,  1851 "], 

was  proved  by  producing  from  the  or  §  22  of  14  &  15  V.  c.  100  (**The 

j  advent  office  the  book  in  which  Criminal  Prooeduie  Act,  1851    }• 
the  msGription  was  entered.    But,  in 
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to  prove  that  it  was  in  faot  made,  here,  as  in  the  case  of  verdiots,^ 
no  proof  of  any  other  proceeding  is  required;'  but  if  a  party 
intends  to  avail  himself  of  a  decree,  as  an  adjudication  upon  the 
subject-matter,  he  must  generally  prove,  not  only  the  decree,  but 
also  the  pleadings  upon  which  it  was  founded ;  since,  without  such 
proof,  it  may  be  impossible  either  to  understand  the  decree  itself, 
or  to  ascertain  with  certainty  what  disputed  questions  it  decided.^ 
And  it  has,  indeed,  been  even  contended  that  it  is  necessary  that 
the  depositions  referred  to  in  a  decree  should  also  be  read  as  part 
iof  the  record  ;  but  it  has  been  decided  that  this  need  not  be  done.^ 

§  1576.  On  like  'pnnoifleSj  Judgments  of  the  Ecclesiastical  Court 
cannot  be  made  evidence  without  producing  the  libel  and  answer, 
and  the  defensive  allegations ;  ^  and  on  appeals  from  judgments  of 
such  courts  being  given  in  evidence,  the  process  of  appeal,  that  is, 
the  transcript  of  the  proceedings  sent  from  the  court  below,  must 
.also  be  produced  (so  as  to  show  what  points  the  Court  of  Appeal 
had  before  it).® 

§  1575  a.  Bules  similar  to  the  above  also  apply  to  sentences  in  the 
Admiralty  Division  of  the  High  Court,  and  to  judgments  in  courts- 
baron  and  other  inferior  courts.' 

§  1575b.  Authorities,  however,  differ  as  to  whether  an  adjudica- 
tion by  the  former  Insolvent  Debtors  Court  for  the  discharge  of  a 
prisoner  can  be  received  as  evidence  of  his  insolvency,  without 
putting  in  his  petition  and  schedule ;  though,  on  strict  principle, 
such  evidence  would  seem  to  be  required.^ 

§  1576.  Generally,  depositions  in  Chancery^  taken  under  the  old 


*  Ante,  §  1573. 

«  Jones  V.  EandaU,  1774;  B.  N.  P. 
235;  Blower  v.  HoUis,  1833,  where 
it  was  held  that  an  order  for  an 
attachment  for  not  paying  costs  of 
an  equity  suit  was  alone  prim^  facie 
evidence  that  a  suit  had  been  pend- 
ing. 

»  Blower  v,  Hollis,  1833  (Bayley, 
B.) ;  Leake  v,  M.  of  Westmeath, 
1841  (Tindal,  C.J.);  Attwood  v. 
Taylor.  1840  (Ld.  Abinger).  Where 
the  decree  fully  recites  the  pleadings 
the  reasons  mentioned  above  do  not 
apply;  and  it  has  been  more  than 
once  held  that  in  this  case  the  pro- 
duction of  such  decree  will  alone  be 
•ufiOUaent :  Wheeler  v.  Lowth,  1710 ; 


Wharton  Peer.,  1845,  H.  L. 

*  Lay  bourn  v.  Crisp,  1838. 

*  Leake  v.  M.  of  Westmeath,  1841 
(Tindal,  C.J.);  virtually  overruling 
Stedman  v.  Gooch,  1 793. 

*  Leake  v.  M.  of  Westmeath,  18-41 
(Tindal,  C.J.). 

'  Com.  Diff.  tit.  Ev.  C.  1. 

8  Li  M*Kee  v.  Famam,  1841 
(Ir.),  Torrens,  J.,  rejected  the  adju- 
dication ;  but  in  Brennan  v.  Dillane, 
1843  (Jr.),  Ball,  J.,  admitted  it  with- 
out tne  petition,  though  he  required 
the  production  of  the  schedule.  This 
last  decision  is  said  (id.)  to  have 
been  subsequently  followed  by  Jack- 
son, J. 
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By  stem,  cannot  be  read,  without  previous  proof  of  the  bill  and 
auswer,  in  order  to  show  that  a  cause  was  depending,  who  were  the 
parties  to  it,  and  what  was  the  subject-matter  in  issue ;  for,  if  no 
cause  were  depending,  the  depositions  are  but  voluntary-  affidavits ; 
and  if  there  were  one,  it  is  further  necessary  to  show  that  it  was 
against  the  same  {)artie8  or  those  claiming  in  privity  with  them, 
and  on  the  same  subject.^  The  bill  and  answer  do  not,  however, 
by  being  so  put  in,  become  evidence  for  the  jury,  and  consequently 
the  opposite  counsel  has  no  right  to  read  or  refer  to  them  in  his 
address ;  but  the  judge  only  looks  at  them,  for  the  purpose  of 
determining  whether  the  depositions  are  evidence,  by  seeing  what 
was  in  issue  in  the  suit.^  Moreover,  no  proof  of  the  bill  or  answer 
is  necessary,  where  the  deposition  is  used  against  the  deponent  as 
his  own  admission,  or  for  the  purpose  of  contradicting  him  as  a 
witness.* 

§  1577.  A  party  who  relies  upon  depositions  taken  in  England 
prior  to  1852,^  or  to  1867,^  must  read  the  interrogatories  as  well 
as  the  answers,  unless  he  can  prove  that  the  former  are  lost  or 
destroyed,^  and  it  seems  that  he  must  also  read  as  part  of  his  case 
the  whole  depositions,  including  the  cross-interrogatories  and 
answers  thereto.'  Depositions  taken  since  those  dates,  whether 
under  the  present  system,*  or  that  which  immediately  preceded  it, 
are  not  open  to  these  niceties.^  The  oral  examination  of  the 
witness  is  at  present  ^'  taken  down  in  writing  bj  or  in  the  presence 
of  the  examiner,  not  ordinarily  by  question  and  answer,  but  so  as 
to  represent  as  nearly  as  may  be  the  statement  of  the  witness."^* 
Such  depositions  to  be  evidence  must,  however — except  under 
special  circumstances*^ — be  written  by  or  in  the  presence  of  the 
examiner,  authenticated  by  lus  signature,  and  have  been  trans- 

*  See    Lay  bourn    v.    Crisp,    1838  •  Howe  v.  Brenton,  1828. 

(Ld.   Abinger) ;    Blower   v.    Hollis,  '  Temperley  v.  Scott,  1832  (Tindal, 

1833    (Maule,    arpru.);    2   Ph.    Ev.  C.J.). 

210;   B.  N.  P.  240;   Nightingal  v.  •  R.  8.  C.  1883,  Ord.  XXXVTL 

Devisme,  1770.  r.  6,  cited  ante,  §  504. 

»  Ohappell  V.  Purday,  1845.  •  Fleet  v.  Perrins,  1868. 

»  Highfieldv.  Peake,  1827.  ^  B.  S.  C.  1883,  Ord.  XXXVTL 

«  When  15  &  16  y.  c.  86  (**The  r.  12.    The  Irish  Act  adds  the  words, 

English      Chancery    Act,     1852  "),  '*  and  in  the  first  person.'* 

passed.                             >  "  Bolton  v.  Bolton,  1876;  Stobarl 

•  When  30  ft  31  y.  c.  44  ('*The  v,  Todd,  1854;  Cooper  v.  Macdonald, 
Chancery    (Ireland)    Act,     1867"),  1867. 

passed. 
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mitted  by  him  to  the  Central  Office  to  be  filed.*  Proof  that  these 
regulations  have  been  complied  with  most  be  forthcoming  if  the 
admissibility  of  depositions  be  disputed ;  but  the  original  documents 
need  not  be  produced,  and  it  will  suffice  to  put  in  evidence  either 
examined  copies  of  them,  ^  or  copies  certified  as  true  copies  by  the 
officer  to  whose  custody  the  originals  are  intrusted.^ 

§  1578.  In  general,  depositions  taken  under  special  commissions 
cannot  be  read  without  proof  of  the  commission  and  return.  The 
better  and  modem  opinion  (apart  from  the  Br.  S.  G.)  apparently 
is,  however,^  that  it  is  not  necessary  in  these  cases  to  go  further, 
and  to  put  in  the  order,  the  pleadings,  or  the  other  judicial  pro- 
ceedings upon  which  the  commission  has  been  founded. 

§  1579.  It  has  not  yet  been  finally  determined  whether  com- 
missioners may  avail  themselves  of  the  Post  Office  to  transmit 
the  depositions  home,  or  whether  they  must  be  sent  by  a  special 
messenger.^  Where  a  commission  was  sent  to  commissioners  by 
post,  and  after  a  few  months  a  sealed  packet,  was  brought  to  the 
Master's  office  by  a  person  unknown,  containing  the  commission, 
the  return  to  it,  and  the  examinations  of  the  witnesses,  signed  by 
the  persons  named  as  commissioners,  it  was  held  that  after  proof 
of  the  handwriting  and  residence  of  the  commissioners,  sufficient 
had  been  shown  to  prim^  facie  establish  the  validity  of  the 
return.* 

§  1580.  Subject,  however,  to  the  observations  in  the  two  fore- 
going sections,  it  is  provided^  that  examinations  or  depositions  may 
be  read  in  evidence,  saving  all  just  exceptions,  if  they  purport  to 
be  certified  under*  the  hand  of  the  commissioner,  examiner,  or 
other  person  taking  the  same,^  and  if  it  further  appears  to  the 


»  Ord.  XXX Vn.  r.  16. 

•  Fleet  V,  Perrins,  1868. 

s  30  &  ai  v.  c.  44,  §  102  It.;  14  ft 
15  V.  c.  99  ("The  Evidence  Act, 
1851"),  5  14,  cited  post,  $  1599; 
Beeve  v,  Hodson,  1853  (Wood, 
V.-C). 

*  See  Entwistle  v.  Dent,  1846 ;  and 
this,  notwithstanding  the  contrary 
ruling  in  Bavley  v.  Wylie,  1807  (Ld. 
ElleuDorough).  See,  also,  Greville 
V.  Stultz,  1847;  and  see  further,  as 
to  examinations  under  writs  of  man- 


damus, ante,  §§  500—505,  1563. 

•  See  Cox  v.  Newman,  1813. 

•  Simms  v,  Henderson,  1848. 

^  Whether  taken  under  the  present 
practice  iu  accordance  with  K.  S.  0. 
1883,  Ord.  XXXVII.  rr.  5  et  ^eq. ; 
or  under  the  old  practice  existing  in 
England  under  1  W.  4,  c.  22  ;  or,  in 
Ireland,  under  3  &  4  V.  c.  105  (**  The 
Debtors  (Ireland)  Act,  1840  "). 

»  8  &  9  v.  0.  113,  S  1,  cited  ante, 
§7. 
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INQUISITIONS — ^AWARDS — ^HOW  PROVED.      [PART  V. 

satisfaction  of  the  judge,  either  that  the  examinant  or  deponent  is 
dead,  or  beyond  the  jurisdiction  of  the  court,  or  unable  from 
sickness  or  other  infirmity  to  attend  the  hearing  or  trial,  or, — 
where  the  depositions  have  been  taken  under  the  new  Practice, — 
that  the  judge  ordering  the  examinations  has  given  some  special 
directions  with  respect  to  their  admissibility.^ 

§  1581.  The  mode  of  proving  the  examination  of  prisoners,  and 
informatiom  or  depositions  of  witnesses,  taken  by  justices  or  coroners, 
in  criminal  cases,  has  been  explained.* 

§  1582.'  Returns  to  inquisitions  post  niortem,  and  other  inquisi- 
tions, surveys,  extents,  and  the  like,  cannot  strictly*  be  proved, 
without  reading  the  commissions  on  which  they  depend  ;^  unless 
in  cases  of  general  concernment,  when  the  commission  will  be 
regarded  as  a  thing  of  such  public  notoriety  as  not  to  require 
proof.^ 

§  1583.  To  prove  an  atrard,  it  is  not  only  necessary  to  produce 
and  prove  the  due  execution  of  that  instrument,  but  the  submission 
to  reference  must  also  be  proved ;  for  otherwise  the  authority  of 
the  arbitrator  to  decide  the  question  between  the  parties  does  not 
appear.^  If  the  submission  be  by  a  written  agreement,  its  execu- 
tion by  all  the  parties,  including  the  party  relying  upon  it,  must  be 
strictly  proved  ;^  and  tbat,  too,  though  it  has  been  made  a  rule  of 
court,  pursuant  to  one  of  its  terms.®  If,  however,  the  arbitrator 
has  been  appointed  by  rule  of  court,  judge's  order,  or  order  of 
Nisi  Prius,  in  an  action,^^  then,  on  proving  the  award,  and  pro- 
ducing the  rule  or  order  of  reference,  a  sufficient  primft  facie  case 
will  be  made  out ;  and  it  will  not  be  necessary  to  show,  by 
producing  the  record  in  the  original  action,  or  otherwise,  what 


»  Ord.  XXXVn.  rr.  5,  18,  cited 
ante,  §  506. 

'  As  to  examinations,  ante,  §§  888 
^901 ;  as  to  depositions,  ante,  §§  479 
—494. 

»  Gr.  Ev.  §  515,  in  part. 

*  As  to  when  this  rule  will  be 
relaxed,  see  post.  §  1585. 

*  Evans  v.  Taylor,  1838  ;  B.  N.  P. 
228 ;  Newburph  v.  Newburgh,  1712  ; 
Hubb.  Ev.  of  Sue.  589,  590. 

*  Sir  liugh  Smithsou'scase,  undated 
(Ld.  Hardwicke),  dted  B.  N.  P.  228, 


229. 

'  Ferrer  V.  Oven,  1827;  Antramt?. 
Chace,  1812  ;  Brazier  v.  Jones,  1828. 
Arbitrations  are  now  regulated  by 
"  The  Arbitration  Act,  18S9  "  (52  & 
53  y.  c.  49),  which  see  generally  on 
the  subject. 

'  Cases  cited  in  last  note. 

•  Bemey  v.  Read,  1845. 

»  3  &  4  W.  4,  c.  42,  §  39 ;  3  A  4 
y.  0.  105  ('*The  Debtors  (Iieknd) 
Act.  1840  "),  S  63. 
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Bpeoifio  matters  were  aotuallj  referred.^  Where  the  submission 
contains  a  power  to  appoint  an  umpire,  or  to  enlarge  the  time  for 
making  the  award,  and  it  has  been  acted  upon,  proof  must  be 
given  of  the  instrument  appointing  the  umpire,  or  enlarging  the 
time ;  and  neither  will  a  mere  recital  in  the  award  be  evidence  of 
these  facts,^  nor  can  the  appointment  of  an  umpire  be  proved  by 
showing  that  he  has  undertaken  the  duties  belonging  to  his  office, 
and  has  actually  signed  the  award.'  The  executing  an  award  is  a 
judicial  act,  and,  therefore,  proof  should  in  all  cases  where  more 
than  one  arbitrator  is  appointed,  be  given,  that  the  signing  by  the 
joint  arbitrators  took  place  in  the  presence  of  each  other;*  or  if, 
under  the  terms  of  reference,  the  award  is  to  be  good  although 
executed  by  a  less  number  than  all  the  arbitrators,  that  the 
arbitrator,  who  has  not  signed  the  instrument,  had  notice  to  attend 
the  execution,  and  omitted  or  refused  to  do  so.^ 

§  1584.  A  le^s  rigid  amount  of  proof  of  awards  by  public  officers 
than  is  called  for  in  ordinary  cases  will  sometimes  be  deemed 
sufficient,  and  in  the  absence  of  evidence  of  a  subsequent  usage 
inconsistent  with  the  award,  the  maxim,  omnia  pra3sumuntur  ritd 
esse  acta,  will  be  held  to  apply.®  Accordingly,  where  commis- 
sioners, named  in  an  Inclosure  Act,  and  thereby  authorised  to  stop 
up  roads,  if  two  justices  made  an  order  to  that  effect,  published 
their  award  stopping  up  a  certain  public  footpath  in  which  such 
order  of  justices  was  recited,  this  recital  was  held  sufficient  prima 
facie  evidence  of  a  valid  order,  on  proof  of  an  ineffectual  search 
for  the  instrument  itself,  and  it  was  also  held,  that  the  award  must 
be  taken  to  have  been  rightly  made,  unless  some  proof  of  enjoy- 
ment inconsistent  with  it  could  be  given.^  Following  the  principle 
of  this  case,  awards  made  and  confirmed  by  commissioners  under 
many  of  the  General  Inclosure  Acts^  are  by  statute  expressly  ren- 

1  Gisbome  v.  Hart,  1839 ;  recog-  Beck  and  Jackson,  1857. 

nised  in  Dresser  v,  Stansiield,  1845  '  R.  v.  Uaslingfield,  1814 ;  Doe  v, 

(Parke,  B.).  Gore,   1837;  Doe  v.  Mostyn,  1852; 

»  Still  V.  Halford,  1814  (Ld.  Ellen-  Heysham  v,   Forster,    1829.     As  to 

borough) ;  Davis  v.  Vass,  1812.  when  such  awards  may  be  proved  by 

*  Still  V.  Halford,  1814.  certified  copies,  see  post,  §  1607. 

*  Stal worth  v.  Inns,  1844  ;  Wright  '  Manning  v.  East.  Cos.  Eail.  Co., 
V.  Graham,  1848:  Kads  v,  Williams,  1843;  Williams  v.  Eyton,  1858. 
1854  ;  Lord  v,  Lnrd,  1855.  »  6  &  7  W.  4,  c.  1 15;  3  &  4  V.  c.  31 ; 

*  White   V.  Shi.4p,    1844;  Wright  8  &  9  V.  c.   118    (»•  The   Inclosure 
f.  Graham,  1848  (Parke,  B.);  In  re  A(rt,  1845");  9  &  10  V.  c.  70  ("The 
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dered  conclusive  evidenoe  of  a  compliance  with  those  Acts,  and  of 
all  necessary  notices  and  consents;  and  everything^  specified  in 
such  awards  is  binding  and  conclusive  on  all  persons. 

§  1585.  The  strict  rules  of  evidence  are  sometimes  relaxed  in 
proving  atwient  records.  Thus,  a  document,  purporting  to  be  an 
exemplification  of  a  commission  issued  by  Queen  Elizabeth,  and 
produced  from  the  proper  place  of  deposit,  has  been  read,  without 
any  evidence  of  its  being  a  true  copy,  though  no  seal  was  affixed 
to  it,  and  the  state  of  the  parchment  was  such  as  to  render  it  im- 
possible to  say  whether  the  Great  Seal  had  ever  been  appended;' 
ancient  depositions  may  be  read  without  putting  in  the  interroga- 
tories,' or  the  bills  and  answers  to  which  they  relate,^  or  the 
commissions  under  which  they  were  taken,*  if  it  be  proved  that 
search  has  been  unsuccessfully  made  for  these  docimients ;  on  like 
proof,  old  answers  are  received  in  evidence,  though  the  bills  be  not 
forthcoming;  and  so  are  ancient  extents,  surveys,  or  returns  to 
inquisitions,  coming  from  the  proper  custody,  and  bearing  internal 
evidence  of  having  been  taken  under  due  authority  (especially  when 
tendered  as  evidence  of  reputation),  notwithstanding  that  the  com- 
missions on  which  their  legality  depended  cannot  be  found.* 
Such  documents,  however,  where  they  contain  no  internal  evidence 
of  authenticity,  cannot  be  read  without  the  production  of  the  com- 
missions from  the  proper  depository ;  '^  nor  then,  if  there  appears  to 
have  been  any  excess  of  authority,  or  other  such  irregularity  in  the 
proceedings  as  to  render  them  not  only  voidable  but  void.*  After 
proof  that  a  record  has  been  destroyed  then,  whether  it  be  ancient 


Inclosure  Act,  1846");  10  &  11  V. 
c.  HI  (**The  Inclo8ui-e  Act,  1847"); 
11  &  12  V.  c.  99  C^The  Inclosure 
Act,  1848  "). 

^  That  is,  all  matters  of  fact ;  and 
an  award  under  the  Act  is  not  con- 
cliiBive  as  to  legal  title  or  the  juris- 
diction of  the  Commissioners:  Jacomb 
V.  Turner,  1891.  See,  also,  3  &  4 
V.  c.  31,  §  1;  and  8  &  9  V.  c.  118,  §§ 
104.  105,  157.  See  57  &  58  V.  c.  60, 
§  137  (2V  as  to  submissions  to,  and 
awards  oy,  shipping  masters. 

'  May.  of  Beverley  v.  Craven,  1838 
(Alderson,  B.). 

*  liowe  V,  Brenton,  1828. 


*  Byam  v.  Booth,  1814. 

»  Bayley  ».  WyHe,  1807  (Ld.  Ellen- 
borough). 

•  Bowe  V.  Brenton,  1828;  Doe  r. 
Boberts,  1844 ;  Vicar  of  Kellineton 
V.  Trinity  College,  1747 ;  Alcock  v. 
Cook,  1829,  cited  2  Ph.  Ev.  216,  n.  2 ; 
Anderston  v.  Magawley ,  1 726  ;  Gab- 
bett  V.  Clancy,  1844-5  (Ir.). 

'  Evans  v.  Taylor,  1838.  See  D. 
of  Beaufort  v.  Smith,  1849;  Freeman 
V.  Bead,  1863. 

"  Vaux  Barony,  1836 ;  Powia 
Barony,  1731,  cited  Cruise,  Dign. 
0.  6,  §  60 ;  Leighton  v.  Leighton, 
1720 ;  Hubb.  Ev.  of  Succ  590. 
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or  modem,  it  is  of  course  allowable  to  show  its  contents  (as  in  the 
case  of  any  other  document)  by  secondary  evidence.^ 

§  1586.  The  mode  of  proving  certain  documents,  which,  though 
emanating  from  courts  of  justice,  are  not  strictly  records,  or  such 
proceedings,  as,  for  the  most  part,  are  capable  of  being  primarily 
proved  by  means  of  copies,  must  now  be  noticed.     First,  writs  of 
execution  and  warrants  of  commitment^  until  they  are  returned,  must 
be  proved  by  actual  production,  though,  after  their  return,  they 
become  matters  of  record,  and   are,   consequently,   provable  by 
copies.*     Writs  of  summons  in  the  High  Court  may  be  proved 
by  the  production,  either  of  the  originals,  or  of  copies  filed  by  the 
officer  of  the  court,'  or,  if  the  originals  be  lost,  by  copies,  authenti- 
cated by  the  court  or  a  judge,^  and  any  one  of  these  documents 
will  furnish  proper  evidence  of  the  institution  of  the  action  to 
which  they  relate.*    When  writs  of  summons  or  writs  of  execution 
in  the  High  Court  have  been  renewed,®  the  fact  of  renewal  may  be 
proved  by  the  production  of  the  respective  writs,  provided  they 
purport  to  be  marked  with  the  seal  of  the  court,  showing  them  to 
have  been  duly  renewed.'     The  renewal  of  a  writ  of  execution  may 
also  be  proved  by  a  written  notice  to  the  sheriff  signed  by  the 
party  or  his  solicitor,  and  bearing  the  seal  of  the  court,  with  the 
day,  month,  and  year  of  renewal,  impressed  thereon.®    Next,  a 
certificate  of  a  Judges  if  not  indorsed  on  a  record,  cannot,  it  seems, 
be  proved  by  a  copy,  but  the  original  must  be  produced,  when 
the  courts  will  judicially  notice  the  signature,  if  it  purport  to  be 
that  of  one  of  the  judges  of  the  Supreme  Court,  or  of  one  of  the 
equity  or  common  law  judges  of  the  old  Superior  Courts  at 
Westminster.®    But  a  judge's  order  in  any  cause  or  matter  may 
now  be  proved  and  enforced  in  the  same  manner  as  a  judgment  to 
the  same  effect.^^    The  pleadings  in  an  action  may  be  proved  either 

*  Ante,  §5  428  et  seq.  *  Under  Ord.  VIII.  r.  3. 

*  B.  N.  P.  234.    If  the  writ  is  the         »  E.  v,  Scott,  1877. 

gist  of  the  action  it  must  be  returned.  •  Ord.  VIII.   r.   1 ;    Ord.    XLIL 

Id.      As    to    inhibitions,    citations,  r.  20. 

monitions,  &c.  arising  out  of  appeals  '  See  Ord.  VIII.  r.  2.    And  see^ 

to  the  Privy  Oouncu,  see  6  &  7  V.  also,  Ord.  XLII.  r.  21. 

c.  38  (**  The  Judicial  Committee  Act,  »  Ord.  XLII.  rr.  20,  21. 

1843'^),  S  »i  amended  by  53  &  54  V.  •  8  &  9  V.  c.  113,  §  2,  cited  ante, 

c.  27.  §  7. 

>  Under  R  S.  0.,  Ord.  V,  ir.  12,  »  Ord.  XUL  r.  24. 
13. 
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by  produciog  the  originals,  or  hj  means  of  the  copies  filed^  with 
the  officer  of  the  court.* 

§  1586a.  In  the  High  Conrl  the  most  important  Rules  as  to  the 
service  of  proceedings  therein,  and  as  to  the  proof  of  such  service, 
are  as  follow  :— First,  by  Order  LXTV.,  R.  11,  "  Service  of  plead- 
ings, notices,  summonses,  orders,  rules,  and  other  proceedings,  shall 
be  efPected  before  the  hour  of  six  in  the  afternoon,  except  on  Saturdat/jfy 
when  it  shall  be  effected  before  the  hour  of  two  in  the  afternoon. 
Service  effected  after  six  in  the  afternoon  on  any  week-day  except 
Saturday,  shall,  for  the  purpose  of  computing  any  period  of  time 
subsequent  to  such  service,  be  deemed  to  have  been  effected  on  the 
following  day.  Service  effected  after  two  in  the  afternoon  on 
Saturday  shall,  for  the  like  purpose,  be  deemed  to  have  been 
effected  on  the  following  Monday."  By  E.  12,  "  In  any  case  in 
which  any  particular  number  of  days,  not  expressed  to  be  clear 
days,  is  prescribed  by  these  Rules,  the  same  shall  be  reckoned 
exclusively  of  the  first  day  and  inclusively  of  the  last  day." 
By  Order  LXVII.,  R.  1,  "Except  in  the  case  of  an  order  for 
attachment,  it  shall  not  be  necessary  to  the  regular  service  of  an 
order  that  the  original  order  be  shown  if  an  office  copy  of  it  be 
exhibited."  And  by  R.  2,  "  All  writs,  notices,  pleadings,  orders^ 
summonses,  warrants,  and  other  documents,  proceedings,  and 
written  communications,  in  respect  of  which  personal  service  is 
not  requisite,  shall  be  sufficiently  served  if  left  within  the  pre- 
scribed hours,'  at  the  address  for  service  of  the  person  to  be  served 
as  defined  by  Orders  lY.  and  XII.,  with  any  person  resident  at  or 
belonging  to  such  place ; "  while  by  R.  3,  *^  Notices  sent  from  any 
office  of  the  Supreme  Court  may  be  sent  by  post;  and  the  time  at 
which  the  notice  so  posted  would  be  delivered  in  the  ordinary 
oourse  of  post  shall  be  considered  as  the  time  of  service  thereof,  and 
the  posting  thereof  shall  be  a  sufficient  service."  It  is  also  pro- 
vided, in  the  same  Order,  by  R.  4,  that  "Where  no  appearance  has 
been  entered  for  a  party,  or  where  a  party  or  his  solicitor,  as  the 
case  may  be,  fias  omitted  to  give  an  address  for  service  as  required  by 
Orders  lY.  and  XII.,  all  writs,  notices,  pleadings,  orders,  sum- 
monses, warrants,  and  other  documents,  proceedings,  and  written 

1  Under  Ord.  XLI.  r.  1.  Ord.  XXXVI.  r.  30. 

*  E.   V.   Scott,   1877.     See,  also,         *  See  B.  11,  died  above. 
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oommunicatioiiB,  in  respect  of  which  personal  servioe  is  not 
requisite,  may  be  served  by  filing  them  mth  the  proper  officer;'*^  by 
R.  6,  that  "  Where  personal  servioe  of  any  writ,  notice,  pleading, 
order,  summons,  warrant,  or  other  document,  proceeding,  or  written 
oommunication  is  required  by  these  Rules  or  otherwise,  the  service 
shall  be  effected  as  nearly  as  may  be  in  the  manner  prescribed  for 
the  personal  service  of  a  writ  of  summons,"  and  by  R.  6,  that "  Where 
personal  service  of  any  writ,  notice,  pleading,  summons,  order, 
warrant,  or  other  document,  proceeding,  or  written  communication 
is  required  by  these  Rules  or  otherwise,  and  it  is  made  to  appear  to 
the  Court  or  a  Judge  that  prompt  personal  service  cannot  be  effected, 
the  Court  or  Judge  may  make  such  order  for  substituted  or  other 
service^^  or  for  the  substitution  of  notice  for  servioe  by  letter,  public 
advertisement,  or  otherwise,  as  may  be  just."  The  same  Order 
also  contains  provisions — ^in  R.  7,  that  ".Where  a  party  after  having 
sued  or  appeared  in  person  has  given  notice  in  writing  to  the 
opposite  party  or  his  solicitor,  through  a  solicitor,  that  such 
solicitor  is  authorised  to  act  in  the  cause  or  matter  on  his  behalf, 
all  writs,  notices,  pleadings,  summonses,  orders,  warrants,  and 
other  documents,  proceedings,  and  written  communications,  which 
ought  to  be  delivered  to  or  served  upon  the  party  on  whose  behalf 
the  notice  is  given,  shall  thereafter  be  delivered  to  or  served  upon 
such  solicitor ;"  in  R.  8,  that  "  Where  a  person  who  is  not  a  party 
appears  in  any  proceeding  either  before  the  Court  or  in  Chambers, 
service  upon  the  solicitor  in  London  by  whom  such  person  appears, 
whether  such  solicitor  act  as  principal  or  agent,  shall  be  deemed 
good  servioe  except  in  matters  requiring  personal  service,"  and  in 
R.  9,  that  "  Affidavits  of  service  shall  state  when,  where,  and  how, 
and  by  whom,  such  service  was  effected."  It  is  also  required  (by 
Order  X.,  R.  1),  that  **  Every  application  to  the  Court  or  a  Judge 
for  an  order  for  substituted  or  other  service,  or  for  the  substitution 
of  notice  for  service,  shall  be  supported  by  an  affidavit  setting  forth 
the  grounds  upon  which  the  application  is  made." 

§  1586r.  The  servioe  of  any  summons  or  process  of  the  County 
Courts  by  a  bailiff  may  be  proved  by  indorsement  on  a  copy  of 
such  document  under  the  bailiff's  hand,  showing  the  fact  and  mode 

^  See  Ord.  X.,  cited  below. 
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of  8uoh  sfrvioe;  and  any  bailiff  wilfully  and  oomiptly  indorsing 
any  false  statement  on  snoh  oopy  shall  incur  the  same  penalties  as 
if  he  had  committed  perjury.* 

§  1586c.  The  proof  of  the  service  of  process  of  courts  of  summary 
jurisdiction  is  now  considerably  simplified,^  and  "  In  a  proceeding 
within  the  jurisdiction  of  a  court  of  summary  jurisdiction,  without 
prejudice  to  any  other  mode  of  proof,  service  on  a  person  of  any 
summons,  notice,  process,  or  document  required  or  authorised  to  be 
served,  and  the  handwriting  and  seal  of  any  justice  of  the  peace  or 
other  officer  or  person  on  any  warrant,  summons,  notice,  process,  or 
document,  may  be  proved  by  a  solemn  declaration  taken  before  a 
justice  of  the  peace,  or  before  a  commissioner  to  administer  oaths 
in  the  Supreme  Court  of  Judicature,  or  before  a  clerk  of  the  peace, 
or  a  registrar  of  a  county  court ;  and  any  declaration  purporting 
to  be  so  taken  shall,  until  the  contrary  is  shown,  be  sufficient  proof 
of  the  statements  contained  therein,  and  shall  be  received  in 
evidence  in  any  court  or  legal  proceeding,  without  proof  of  the 
signature  or  of  the  official  character  of  the  person  or  persons  taking 
or  signing  the  same."^  Any  person  wilfully  making  a  false 
declaration  in  any  material  particular  ^^  shall  be  guilty "  of 
perjury. 

§  1587.  The  most  usual  modes  of  proving  the  service  of  the 
process  of  courts  having  now  been  discussed,  it  remains  to  see  how 
the  practice  and  proceedings  of  certain  particular  courts  can  be 
proved.  Now,  the  Bules  and  Orders  of  the  Supreme  Court,  the 
Bules  of  the  old  Superior  Common  Law  Courts,  and  the  Orders  of 
the  old  Court  of  Chancery,  may  severally  be  proved  in  any  court 
by  the  production  of  office  copies,  for  such  copies  are  given  out  by 
the  officer  in  the  usual  course  of  his  business.^  Probably,  however, 
it  will  in  practice  never  be  necessary  to  have  recourse  to  this  mode 
of  proof,  but  advocates  and  suitors  will  be  content  to  rely  on  the 


»  61  &  62  V.  c.  43,  §  78. 

«  By  42  &  43  y.  c.  49  (**  The 
Summary  Jurisdiction  Act,  1879"), 
$  41.  See,  also,  44  &  46  Y.  a  24 
(**  The  Summary  Jurisdiction  (Pro- 
cess) Act,  1881 '%  §  4,  subs.  1,  ex- 
tending Uie  operation  of  the  section 
cited  above  to  the  proof  of  English 
process  executed  in   Scotland,   and 


Scotch  process  executed  in  England. 

•  The  form  and  fee  Tviz.  1».)  for  a 
declaration  are  proyidea  by  the  rules 
(16th  July,  1886)  made  under  the 
Act. 

^  Selby  V.  Harris,  1698;  Duncan 
V,  Scott,  1807 ;  Streeter  v.  Bartlett, 
1848;  Jack  v,  Kieman,  1840;  May. 
of  Ludlow  V.  Charlton,  1840. 
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authenticity  of  any  copy  purporting  to  be  published  as  a  portion 
of  the  authorised  reports,  or,  indeed,  printed  by  any  printer  of 
repute.  In  proving  the  general  rules  and  regulations  of  an  inferior 
court y  if  a  printed  copy  of  such  rules,  &c.,  be  made  use  of,  it  must 
be  proved  that  it  has  received  the  sanction  of  such  court.^ 

§  1588.  Among  the  proceedings  of  competent  courts  are  probates 
and  administrations.  The  probate  of  a  will  is  a  copy  of  that  instru- 
ment under  the  seal,  either  of  the  Ecclesiastical  Court,  or,  since 
11th  January,  1858,  of  the  Probate  Court  or  Division,  to  which  is 
attached  a  certificate,  stating  that  the  original  will  has  been  duly 
proved  and  registered,  and  that  administration  of  the  goods  of  the 
deceased  has  been  granted  to  one  or  more  of  the  executors  named 
therein.*  This  document, —which,  in  the- event  of  the  will  being 
proved  in  solemn  form  of  law,  can  only  be  granted  after  satisfactory 
evidence  has  been  furnished  to  the  court  of  adequate  capacity  on 
the  part  of  the  testator,  of  testamentary  intention  untainted  by 
fraud,  and  of  due  execution,^— constitutes  the  title  deed  of  the 
executor,  without  which  his  character  cannot  be  recognised,  and 
armed  with  which  it  cannot  in  general  be  impugned.^ 

§  1589.  The  primary  mode  of  proving  a  probate  is  by  producing 
either  the  document  itself,  when  due  notice  will  be  taken  of  the 
seal,^  or  the  Act-book  or  register  from  the  Probate  Division,^  con- 
taining an  entry  that  the  will  has  been  proved,  and  probate  granted, 
or  even  a  certified  or  examined  copy  of  such  book  or  register.^    In 


^  In  one  case  (Dance  v,  Sobson, 
1829  (Ld.  Tenterden)),   one  of  the 

frinted  copies  of  the  rules  of  the  old 
Dsolvent  Court,  proved  to  be  printed 
by  order  of  the  court,  was  admitted. 
In  a  later  one  (B.  v,  Koops,  1837,  in 
which,  however,  Dance  v.  Bobson 
was  not  cited),  proof  that  the  court 
had  ever  sanctioned  such  printed 
rules  not  being  given,  a  similar  copy 
of  the  same  rules  was  rejected. 

*  Toller  on  Ex.  58. 

»  Jones  V.  Godrich,  1846,  P.  C. 
(Dr.  Lushington). 

*  Toller  on  Ex.  74,  75;  Allen  v. 
Dundaa,  1789;  Byres  v.  D.  of  Well- 
ington, 1846.  As  to  the  jurisdiction 
of  the  Probate  Division  to  grant 
probate  in  the  case  of  a  married 
woman's  will  made  in  pursuance  of 


a  power,  see  Barnes  v.  Vincent,  1846, 
P.  C,  cited  post,  §  1712.  See,  also. 
Ward  V.  Ward,  1848.  As  to  the 
effect  of  the  Probate  Division  sealing 
Scotch  confirmations  of  executors, 
see  21  &  22  V.  c.  66  (**  The  Con- 
firmation of  Executors  (Scotland) 
Act,  1858"),  §§  12,  13.  See,  also, 
Hawarden  v.  Dunlop,  1861 ;  and 
Hood  V,  Ld.  Barrington,  1868. 

^  Kempton  v.  Cross,  1735;  ante, 
5  6. 

*  Cox  V,  AUingham,  1822.  So, 
the  revocation  of  probate  may  bo 
proved  by  the  Act-book :  B.  v.  Bams- 
cx)ttom,  1787.     See,  ante,  §  425. 

'  Davis  V,  Williams,  1811;  B.  v. 
Phillpott,  1851  (Talfourd,  J.);  Dor- 
rett  V,  Meux,  1854 ;  14  &  15  V.  c  99, 
$  14,  cited  post,  §  1599. 
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[part  y. 


some  of  the  inferior  spiritual  ooart^,^  no  Act-book,  or  other  sepa- 
rate record  of  the  granting  of  probates  was  kept,  and  in  such  a  case 
it  will  be  enough  to  prove  that  a  memorandum  has  been  indorsed 
on  the  will  itself,  stating  that  the  executor  has  proved  it,  and  that 
the  probate  has  passed  the  seal ;  and  on  proof  of  the  practice  to 
keep  no  Act-book,  and  on  production  of  the  will  with  such  indorse- 
ment, the  title  of  the  executor  will  be  sufficiently  established,  with- 
out accounting  for  the  non-production  of  the  probate.*  Under  no 
other  circumstances,  however,  will  the  original  Will  be  admitted  as 
evidence  of  title  to  personal  property.*  In  the  event  of  the  probate 
being  lost  or  destroyed,  it  seems  that  it  mat/  be  proved  by  an 
examined  copy;^  but  in  such  case  the  practice  of  the  Probate 
Division,* — like  that  which  used  to  prevail  in  the  spiritual  courts, — 
is  to  grant  either  an  exemplification,  or  a  certified  copy  of  the 
entry  of  the  Act-book  or  register  in  which  the  grant  of  probate  is 
recorded.* 

§  1690.  A  grant  of  administration  may  also  be  proved  either  by 
producing  the  letters  of  administration  under  the  seal  of  the  court,^ 
or  the  Act-book  or  register  containing  a  record  of  the  grant,  or  an 
exemplification,  or  an  examined  or  a  certified  copy  of  such  record,* 
or  an  official  certificate  of  the  grant.*  Either  of  these  kinds  of 
proof  will.be  primary  evidence.*® 

§  1591.**  The  next  class  of  public  writings  to  be  considered  con- 


*  For  instance,  the  bishops'  courts 
at  Winchester  and  Wells. 

'  Doe  V,  Mew  and  Doe  v.  Gunning, 
1837.  See,  also,  Gorton  v.  Dyson, 
1819. 

»  Pinney  v.  Pinney,  1828;  R.  v. 
Barnes,  1816  (Le  Blanc,  J.);  Stone 
?'.  Forsyth,  1781. 

*  R.  v.  liains,  1695  (Ld.  Holt); 
Hoe  V,  Nelthorpo,  or  Natnrop,  1697. 

»  See  20  &  21  V.  c.  77  ('* The  Court 
of  Probate  Act,  1857").  by  §  69, 
enacting,  that  ''an  official  copy  of 
the  whole  or  any  part  of  a  will,  or  an 
official  certificate  of  the  grant  of  any 
letters  of  administration,  may  be 
obtained  from  the  registry  or  district 
registry  where  the  will  has  been 
proved  or  the  administration  granted, 
on  the  paj^ment  of  such  fees  as  shall 
be  fixed  for  the  same  by  the  rules 


and  orders  under  this  Act."  The 
fees  fixed  by  the  Rules  are  six- 
pence for  every  folio  of  seventy-two 
words  of  office-copy,  and  an  ad- 
ditional fee  of  £l  for  *' every  office- 
copy  of  will  under  seal  of  the  couit." 
See,  also,  20  &  21  V.  c.  79,  §  74,  Ir. 

•  Shepherd  v,  Shorthose,  1719.  See 
post,  §  1599. 

^  The  seal  is  judicially  noticed, 
ante,  §  6. 

•  See  M*Kenna  f.  Eager,  1876  (Ir.). 

•  See  20  &  21  V.  c.  77,  §  69,  cited 
above,  n.  ».  See,  also,  20  &  21  V. 
c.  79,  §  74,-  Ir. 

'^  Eempton  v.  Ci-oss,  1735 ;  Elden 
V,  KeddeU,  1807 ;  Davis  v.  Williams, 
1811.  See  ante,  §  425,  and  post, 
§1599. 

"  Gr.  Ev.  §  483,  in  groat  part 
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sists  of  official  hooks  or  registers^  kept  by  persons  in  public  offices^ 
in  which  such  persons  are  required,  (either  by  statute  or  as 
naturally  incidental  to  the  office,)  to  write  down  particular  trans- 
actions, occuTriug  in  the  course  of  their  public  duties,  and  under 
their  personal  observation.  Entries  in  such  books,  as  well  as  all 
other  documents  of  a  public  nature,  are  generally  admissible  in 
evidence,  although  their  authenticity  be  not  confirmed  by  the  usual 
test  of  truth,  namely,  the  swearing,  and  the  cross-examination,  of 
the  pereons  who  prepared  them.  They  are  entitled  to  this  extra- 
ordinary degree  of  confidence,  partly,  because  in  some  cases  they 
are  required  by  law  to  be  kept,  and  in  all  because  their  contents 
are  of  public  interest  and  notoriety.  They  are,  too,  made  under 
the  sanction  of  an  oath  of  office,  or,  at  least,  under  that  of  official 
duty,  by  accredited  agents  appointed  for  that  purpose.  Moreover, 
though  the  facts  stated  in  them  are  of  a  public  nature,  it  would 
often  be  difficult  to  prove  them  by  means  of  sworn  witnesses.' 

§  1592.  To  render  a  document  admissible  in  evidence  as  an 
official  reguiterj  it  must  be  one  which  the  late  requires  to  be  kept  for 
the  public  benpfii.  When  a  book  does  not  answer  this  description 
neither  the  original  book  nor  extracts  from  it  can  be  admitted  in 
evidence.* 


«  1  St.  Ev.  230. 

'  Accordingly,  the  following  books 
(and,  of  ootirse,  extracts  from  them) 
are  not  admissible  in  evidenoe : — 
Bankruptcy  proreedinySy  shown  by  a 
book  produced  from  the  office  (now 
abolished  by  15  &  16  V.  c.  77,  §  1)  of 
the  Secretary  of  Bankrupts:  Henry  v. 
Ijeigh,  1813.  Baptism  and  marriage 
registers  and  records  (now  deposited 
in  the  office  of  the  registrar-general 
pursuant  to  the  Act  3  &  4  V.  c.  92, 
§§  6,  20]  as  to  the  performance  of 
those  ceremonies  at  the  Fleet  and 
King's  Bench  PriHons,  at  May  Fair, 
at  the  Mint,  in  Southwark,  and  in 
certain  other  places :  Head  v.  Passer, 
1794 ;  Doe  v.  Gatacre,  1838.  Custom 
house  returns f  Toluntarily  made,  e.g.^ 
a  report  stating  the  Inirthen  of  a 
foreign  ship,  and  the  number  of  the 
crew,  made  by  the  master  to  the 
authorities  at  the  custom  house,  and 
there  filed,  when  tendered  in  evidence 
as  a  public  document:  Huntley  v. 


Donovan,  1850;  or  a  certificate  filed 
at  the  custom  house,  signed  by  a 
party  who  certified  that  he  had 
measured  the  vessel,  and  stated  the 
amount  of  the  tonnage :  Id.  Dis- 
senting chapels^  registers  of  birthi*, 
marriages,  or  burials,  whether  from 
Wesleyan  or  other  dissenting  chapels, 
unless  such  register  has  been  de- 
posited in  the  office  of  the  registrar- 
general,  and  entered  in  his  list  pur- 
suant to  3  &  4  V.  c.  92 :  Whittuck  v. 
Waters,  1830;  Newham  v.  Raithby, 
1811;  Ex  parte  Taylor,  1820;  and 
as  to  the  Act,  see  ante,  §  1503,  and 
post,  §  1602,  note.  Heralds^  College 
books,  as,  e.g,^  a  book  produced  from 
the  Heralds*  College  called  "Arms 
and  Descents  of  the  Nobility": 
Shrewsbury  Peer.,  1857,  H.  L. 
Marriage  registers,  kept  by  clergy- 
men in  Ireland,  prior  to  the  31st 
of  March,  1845,  when  the  Irish 
Marriage  Act  came  into  operation: 
Stockbridge  v.  Quicke,  1853.    Jewish 
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[part  V, 


S  1593.  A  similar  rule  prevails  with  respect  to  the  reception  in 
evidence  oi  foreign  and  colonial  registers.  Such  registers  or  extracts 
from  them  are  only  admissible  on  proof  that  they  are  required  to 
be  kept,  either  by  the  law  of  the  country  to  which  they  belong,^  or 
by  the  law  of  this  country.^  In  America,  too,  authenticated  copies 
of  foreign  registers  are  always  receivable  in  evidence.^ 

§  1594.^  It  is  essential  to  the  official  character  of  books,  which 
would,  if  properly  kept,  be  admissible  in  evidence,  that  the  entries 
in  them  be  made  promptly,  or,  at  least,  without  such  long  delay 


registers  of  circumcisions^  kept  at  the 
great  synagogue  in  London,  though 
the  entries  in  it  be  proved  to  be  in 
the  handwriting  of  a  deceased  chief 
rabbi,  whose  religious  dut}'  it  was  to 
perform   the  rites  of   circumcision, 
and  to  make  corresponding  entries 
in  the  book :  Davis  v.  Lloyd,  1844 ; 
but  see  observations  on  this  case, 
ante,    §    701.      Lloyd's    Registers    of 
Shipping  (for  a  description  of  which 
registers  see  Kerr  v.  Sneddon,  1831) : 
Freeman  v.  Baker,  1833.     Although 
in  Bain  v.  Case,  1829,  and  in  Abel 
V,   Potts,  1800,   this  book  was  ad- 
mitted :  in  the  first  case  to  prove  that 
the  coast  of  Peru  was  in  a  state  of 
blockade  at  a  particular  time,  and  in 
the  other  as  evidence  of  the  capture 
of  a  vessel.     See,  also,  Richardson  v. 
Mellish,  1824  (Best,  C  J.).     Pow  law 
mediccd  officer's  register  of  attendance, 
not  kept  by  him  under  any  statute, 
but  merely  for  the  inspection  of  the 
guardians,  in  obedience  to  a  rule  of 
the    Poor    Law  Commissioners,   no 
additional  payment  being  given  to 
the  officer  in  respect  of  the  entries 

(he  being  piid  by  a  yearly  salary), 
)ut  the  book  being  simply  intended 
as  a  check  upon  him:  Menick  v, 
Wakley,  1838. 

»  See  Perth  Peer.,  1846-8,  H.  L. ; 
Abbott  V.  Abbott  and  Godoy,  1860. 

■  Accordingly,  in  the  absence  of 
proof  of  anv  such  requirement,  the 
jollowing  nave  been  rejected:  — 
Baptismal  registers  kept  voluntarily 
in  Guernsey :  Huet  v,  Le  Mesurier, 
1786,  (on  which  case  Dr.  Lushington, 
in  Coode  v.  Coode,  1838,  observed 
•  that  the  evidence  was  rejected, 
"because  it  did  not  appear  by  what 
authority    the    register    was    kept. 


Supposing  it  had  been  proved  that 
Guernsey  was  part  of  the  diocese  of 
Winchester,  which  it  is,  and  that  by 
ancient  custom  a  register  was  re- 
quired to  be  kept   there,   di£ferent 
considerations  might  have  applied  to 
the  case.     *     •     *    I  am  of  opinion, 
that  there  is  no  ground  of  distinction, 
supposing  the  register  had  been  kept 
by  order  of  a  competent  authori<^% 
between  registers  kept  in  Guernsey 
and  in  this  country**).     Baptismal 
registers    kept    volimtarily    by    the 
chaplain  of  a  British  minister  at  a 
foreign  court :  Dufferin  Peer.,  1848. 
Marriage   registers    as    to   marriages 
solemnized  ahroady  kept  in  the  Swedish 
ambassador's  chapel  at  Paris  (prior 
to  the  28th  of  July,  1849,  the  date  of 
the  passing  of  12  &  13  V.  c.  68  ("  The 
Consular   Marriage   Act,    1849*')): 
Leader  v.  Barry,  1795.     And  a  book 
kept    at   the    British    ambassador's 
hotel  in  Paris,  wherein  the  ambas- 
sador s  chaplain  had  made  and  sub- 
sciibed  entries  of  all  marriages  of 
British  subjects  celebrated  by  him: 
Athlone  Peer.,  1841.     On  the  other 
hand,  marriage  registers  are  admis- 
sible which  are  proved  to  have  been 
kept  in  Barbadoes  under  a  law  of  that 
colony  requiring  such  register  to  be 
kept.  Moreover,  the  marriage  register 
which  used  to  be  kept  in  the  Ionian 
Islands  is  receivable  in  evidence;  and 
by  27  &  28  V.  c.  77.  §  7,  a  copy  of 
Buch    register    is    admissible    if    it 
purports  *'to  be  certified  under  the 
signature  and  official    seal    of    the 
secretary  of  the  Lord  High  Com- 
missioner.** 

'  Kingston  v.  Lesley,  1824  (Am.). 
«  Gr.  £v.  S  485,  as  to  first  five 
lines. 
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as  to  impair  their  oredibilitj,  and  that  they  be  made  by  the  person 
whose  duty  it  was  to  make  them,  and  in  the  mode  required  by  law, 
if  any  has  been  prescribed.*  Accordingly,  a  minister's  entry  of 
a  baptism,  which  took  place  before  he  bad  any  connexion  with 
the  parish,  and  of  which  he  received  information  from  the  clerk,  is 
inadmissible.  An  entry  in  a  parish  register  will  not  be  rejected 
merely  because  it  was  not  made  contemporaneously,  or  because  it 
was  made  or  sanctioned  by  the  incumbent,  on  information  received 
from  some  other  person ;  since  it  will  be  presumed  that  the  incum- 
bent, however  he  got  his  information,  hcul  satisfied  himself  of  the 
fact  before  he  authorised  the  entry.  Accordingly,  an  entry  in  a 
parish  book  (kept  at  the  parish  church),  of  a  burial  in  the  work- 
house cemetery  within  the  parish,  has  been  admitted,  though 
it  appeared  that  the  incumbent  sanctioned  the  entries  on  the  faith 
of  statements  by  others,  and  not  from  personal  knowledge  of  the 
burials.* 

§  1595.  There  are,  however,  many  books  which  the  law  recognises 
as  official  registers,  or  as  being  public  documents.* 


»  Doe  v.  Bray,  1828 ;  Walker  r. 
Wingfield,  1812. 

*  Doe  V.  Andrews,  1850. 

'  An  enumeratioii  of  the  whole 
of  the  documents  which  are  on  this 
ground  recognised  as  being  admis- 
sible in  evidence  would  probably  be 
practically  impossible.  But  among 
the  more  important  of  such  docu- 
ments are  the  following : — Admiralty 
documents,  including  the  log-books 
and  muster-books  of  her  Majesty's 
ships,  and  even  official  letters  lodged 
at  the  Admiralty  (D'lsraeli  v.  Jowett, 
1795;  Watson  v.  King,  1815;  E.  v. 
Fitzgerald,  1741;  R.  v.  Rhodes,  1742; 
Bar^r  v.  Holmes,  1800;  most  of 
these  documents  are  now  lodged  at 
the  Record  Office,  see  ante,  §  1485) ; 
lists  of  convoy  (Richardson  v,  Mel- 
lish,  1824);  the  books  of  the  Sick 
and  Hurt  Office  (Wallace  v.  Cook, 
1804);  and  the  books  kept  by  the 
coastguard,  showing  the  state  of 
-wind  and  weather  (The  Catherina 
Maria,  1866).  The  Bank  of  England: b 
deposit  and  transfer  books;  Mortimer 
V,  M'Callan,  1840.  The  registers 
of  Jh'rths,  MarriayeSf  ivr  Deaths,  in- 
cluding   pariah    registers    (Doe    v. 


Barnes,  1834);  the  registers  of  births, 
marriages,  and  deaths  made  pursuant 
to  "The  Registration  Act^  (6  &  7 
W.  4,  c.  86) ;  the  registers  of  births 
and  deaths  (26  &  27  V.  c.  11,  §  5, 
Ir.);  and  the  register  of  marriages 
(7&8V.C.81,  §§52,71,  Ir.;  26  &  27 
V.  c.  27,  S  16,  Ir.)  in  Ireland ;  Scotch 
parochial  registers  (Lyell  v.  Kennedy, 
1889,  II.  L.};  the  registers  of  mar- 
riages abroad,  as  kept  by  British 
consuls,  since  the  28th  of  July,  1849 
under  12  &  13  V.  c.  68  (now  re- 
pealed), and  now  under  '*  The 
Foreign  Marriage  Act "  (55  &  56  V. 
c.  23) ;  the  register  of  marriages  in 
the  Ionian  Islands,  which  has  been 
transmitted  to  the  registrar-general 
by  the  lord  high  commissioner  (27  & 
28  V.  c.  77,  §§  8—10) ;  the  reg^stera 
and  certificates  of  Indian  marriages, 
as  delivered  to  the  registrar-genei-al 
since  the  Ist  of  January,  1852  (14  & 
,  15  V.  c.  40,  §  22);  certain  non- 
parochial  registers  deposited  in  the 
office  of  the  registrar- general  by 
virtue  of  the  Act  3  &  4  V.  c.  92  (see 
ante,  §  1503,  n.,  as  to  what  tne^^e 
registers  consist  of;  and  post,  §  1602, 
n.,  as  to  the  conditions  on  which 
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§§  1596 — 7.  In  all  oases  the  most  satisfactory  mode  of  proying 
official  registers  and  other  public  documents  of  a  like  nature,  is  by 
producing  the  books  or  documents  themselves,  and  showing  that 
they  come  from  the  proper  repository}  And  in  some  oases,  more- 
over, this  is  the  only  legitimate  mode  of  proof.* 


they  are  receivable  in  evidence); 
certain  registers,  muster-rolls,  and 
pay-lists,  and  certified  extracts  there- 
from, transmitted  to  the  same  office 
under  **The  Registration  of  Births, 
Deaths,  and  Marriages  (Army)  Act, 
1879"  (42  V.  c.  8);  and  the  books  of 
baptisms,  marriages,  and  burials  in 
India,  deposited  at  the  office  of  the 
Secretary  for  India  (Ratcliff  v,  Eat- 
cliff  and  Anderson,  1859;  Queen's 
Proctor  V.  Fry,  1879 ;  Rep.  of  1838 
by  Comm.  to  inquire  into  the  state  of 
non-parochial  registers,  p.  13).  Cor- 
porations.— Books  containing  their 
official  proceedings,  and  matters  re- 
specting their  property,  if  the  entries 
are  of  a  public  nature :  Marriage  v. 
Lawrence,  1819;  R.  v.  Mothersoll, 
1707;  Thetford's  ca«e,  1719;  War- 
riner  v.  Giles,  1734.  Courts  Baron 
rolls :  B.  N.  P.  247 ;  Doe  v.  Askew, 
1809.  Ecdesiastictil  documents,  such 
as  bishops'  registers  and  chapter- 
house registers  (Arnold  v,  Bp.  of 
Bath  and  Wells,  1829;  Coombs  i\ 
Coether,  1829;  Humble  v.  Hunt, 
1817),  and  terriers:  B.  N.  P.  248;  1 
St.  Ev.  239.  The  East  India  Com- 
pany's deposit  and  transfer  books  (2 
Doug.  593,  n.  3),  and  the  lists  of 
passengers  which,  in  pursuance  of 
an  old  statute,  used  to  be  trans- 
mitted by  the  captains  of  ships  in 
thelndia  trade  to  the  courtof  directors 
of  that  company  :  Richardson  v, 
Mellish,  1824.  Land-tar  assessments: 
Doe  V.  Seaton,  1H34  (Patteson,  J.); 
Doe  V,  Arkwright,  1833  (Ld.  Dm- 
man);  R.  v.  King,  1788;  Doe  r. 
Cartwi-ight,  1824.  The  official  Zo^- 
boftks  kept  by  the  masters  of  me»- 
chant  ships  (57  &  58  V.  c.  60,  §§  239— 
243).  The  registers  of  Parlia menUi i  y 
voters  which  are  in  the  custody  of 
the  sheriffs  or  returning  officers 
(Reed  v.  Lamb,  1860;  6  &  7  V.  c.  18, 
§§  48,  49) ;  and  some  of  the  docu- 
ments relating  to  the  election  of 
members  of  parliament  (35  &  36  V. 
c,  23,  Sched.  1,  Pai-t  1,  r.  42).     Poor 


law  valuations,  and  valuations  of 
rateable  property  in  Ireland:  Swift 
V.  M'Tieman,  1848  fir.)  (Brady, 
C);  Welland  v.  Lora  Middleton, 
1844  (Ir.)  (Sngden,  CJ;  15  &  16  V. 
c.  63,  Ir. ;  23  &  24  V.  c.  4,  §  9,  Ir. 
Public  offices. — Books  and  other  offi- 
cial papers;  the  above  terms  in- 
cluding books  and  papers  of  the 
Custom  House  (Johnson  v.  Ward, 
1806;  Tomkins  v.  Att.-Gen.,  1813 
(Ir.);  Buckley?;.  U.  S.,  1846  (Am.)); 
the  office  of  Inland  Revenue  (53  & 
54  V.  0.  21,  §§  4,  6);  of  what  were 
formerly  the  Excise  (Fuller  v.  Fotch, 
1695;  R.  «.  Grimwood,  1815);  of  the 
Stamp  Offices ;  of  the  Post  Office ; 
and  those  of  the  Register  Offices  of 
Merchant  Seamen  (57  &  58  Y.  c.  60» 
§§  251,  256,  cited  post,  §  1604,  n.); 
as  also  those  kept  at  the  Register 
Offices  of  Joint  Stock  Companies 
(25  &  26  V.  c.  89,  §  174,  r.  5),  or 
at  the  Register  Office  of  Copyright 
(5  &  6  V.  c.  45  ('*  The  Copyright  Act, 
1842"),  §  11,  cited  ante,  §1511,  n. ; 
and  7  &  8  V.  c.  12  (**The  Inter- 
national Copyright  Act,  1844*'),  §  8; 
and  likewise  the  books  kept  at 
Public  Prisons:  Suite  v,  Thomas, 
1802;  R.  V,  Aickles,  1785;  and 
Vfsfry  books:  R.  v.  Martin,  1809. 

*  Atkins  V.  Hatton,  1794;  Arm- 
strong V.  Hewett,  1817;  Pulley  r. 
Hilton.  1823;  Swinnerton  v.  "M. 
of  Stafford,  1810.  See  ante,  §§  432 
et  seq. ;  and  §§  659  et  eeq. ;  and 
Crou^hton  v.  Blake,  1843,  as  to  the 
repository. 

*  Some  of  the  principal  of  the 
instances  in  which  it  is  necessary  to 
produce  the  original  document  itself 
from  the  proper  repository  are  in  the 
cases  of  documents  under  "  The  Army 
Act,  1881  "  (44  &  45  V.  c.  69),  $  172, 
gubs.  1,  amended  by  48  V.  c.  8,  §  7, 
providing  that  all  orders  authorised 
by  the  Act  **  to  be  made  by  the  Com- 
mander-in-Chief or  the  Adjiitant- 
Gene'^al,  or  by  the  Commander-in- 
Chief  or  Adjutant-General  of   the 
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§  1598.  However,  in  the  ease  of  several  other  books  and  docu- 
ments of  a  semi-publio  nature,  which  are  rendered  admissible  in 


Forces  in  India,  or  in  any  Presidency 
in  India,  or  by  any  general  or  other 
officer  commanding/'  and  also  that 
any  **  such  order  may  be  signified  by 
an  order,  instruction,  or  letter  under 
the  hand  of  any  officer  authorised  to 
issue  orders  on  behalf  of  such" 
superior  officer ;  and  any  such  docu- 
ment purporting  to  be  so  signed, 
shall  be  evidence  of  the  party  signing 
being  so  authorised.  While  by  §  1 63, 
subs.  1  (b),  of  the  same  Act,  any 
letter,  return,  or  other  document 
respecting  the  service,  non-service, 
or  discharge  of  any  person  as  a 
soldier  or  marine  is  made  evidence 
of  the  facts  stated  in  such  letter, 
return,  or  document,  provided  that, 
on  production,  it  purports  to  be 
signed  as  in  the  subsection  men- 
tioned. So,  also,  any  descriptive 
return,  within  the  meaning  of  §  154 
of  the  same  Act,  must  be  produced 
as  an  original  document,  but  it  will 
be  evidence  of  the  matters  therein 
stated  if  it  purport  to  be  signed  by  a  ^ 
justice  of  the  peace.  Company's 
Btjoks,  where  the  company  is  sub- 
ject to  the  provisions  of  "The  Com- 
panies Clauses  Consolidation  Act" 
(8  &  9  V.  c.  16),  which  contain,  pur- 
suant to  §  98  of  the  Act,  entries 
of  the  proceedings  of  the  directors, 
of  the  committees  of  directors,  and 
of  the  meetings  of  the  company, 
where  each  entry  purports  to  De 
signed  by  the  chairman  of  the  meet- 
ing. Books  of  Comjitanies^  to  which 
the  Companies  Act  of  1862  (25  & 
26  y.  c.  89)  appUes,  if  containing 
minutes  purpoilmg  to  be  signed  by 
the  chairman,  either  of  the  meeting 
to  which  it  relates  or  of  the  next 
succeeding  meeting,  as,  by  §  67  of  the 
Act,  such  books  are  to  be  received  as 
prima  facie  evidence ;  (see,  also,  as  to 
proof  of  other  documents  relating  to 
oompanies,  and  registered  under  the 
Companies  Acts,  post,  §  1603;  also, 
as  to  certificates  of  incorporation 
under  the  same  Acts,  §  1630).  /n- 
corporaied  Law  Society, — Rules,  regu- 
lations, certificates,  notices,  or  other 
documents  made  or  issued  by  the 
Incorporated    Law    Society,    which 


§§  19  and  20  of  "The  Solicitors  Act, 
1877"  (40  &  41  V.  c.  25),  expressly 
enacts  may  be  made  by  the  council 
on  behalf  of  the  Society,  and  "may 
be  in  writing  or  print,  or  partly 
in  writing,  and  partly  in  print, 
and  mav  be  signed  on  behalf  of  the 
Society  by  the  secretary,  or  by  such 
other  officer  or  officers  of  the  Society 
as  may  be  from  time  to  time  pre- 
scribed by  the  council."  Mtirchant 
Shipping  Documents. — ^It  being,  by 
"  The  Merchant  Shipping  Act,  1894  ^* 
(57  &  58  V.  c.  60),  provided  generally 
(§719)  that  "all  documents  purport- 
mg  to  be  made,  issued,  or  written  by 
or  under  the  direction  of  the  Board 
of  Trade,  and  to  be  sealed  with  the 
seal  of  the  Board,  or  to  be  signed 
by  their  secretary  or  one  of  their 
assistant  secretaries,  or  if  a  certificate 
by  one  of  the  officers  of  the  marine 
department,  shall  be  admisnible  in 
evidence  in  manner  provided  by  this 
Act ; "  while  provision  as  to  the  proof 
of  refjulations  in  force  for  preventing 
oollinions  at  §ea  is  made  by  §  419  (5) 
of  the  same  Act,  cited  post,  §  1604. 
**The  Metropolis  Local  Maiia^nnent 
Act,  1855"  (18  &  19  V.  c.  120),  §  60, 
renders  the  minutes  of  proceedings 
of  the  Metropolitan  Board  of  Works 
(which  has  now  ceased  to  exist,  and 
whose  powers,  duties,  and  liabilities 
are,  by  "  The  Local  Government  Act, 
1888"*  (51  &  52  V.  c.  41),  §  40,  trans- 
ferred to  the  London  County  Coimcil), 
and  of  district  boards  and  vestries  in 
the  metropolis,  admissible  in  evidence, 

Provided  they  purport  to  be  signed 
y  any  two  of  the  members  present. 
Non-parochial  Rf-ifisters  deposited  with 
the  registrar-general  must,  too,  in 
order  to  be  used  in  evidence  in 
criminal  proceedings,  be  produced  to 
the  court  (see  3  &  4  V.  c.  92,  §  17, 
cited  post,  §  1602,  n. ;  and  as  to  what 
these  registers  contain,  see  ante, 
§  1 503,  n. )  Public  Prisons.— The  daily 
books  of  these  are  also  only  evidence 
when  the  originals  are  produced : 
Salte  V.  Thomas,  1824  (Ld.  Alvan- 
ley).  Public  Baths, — Books  contain- 
ing entries  of  the  proceedings  of  the 
commissioners  may,  under  9  &  10  Y. 
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eyidence  by  the  statute  law,  the  striotness  of  the  common  law 
rule  that  their  oontentfi  can  only  be  proved  bj  production  of  the 
originals  of  such  books  and  documents,  is  not  now  usually  in- 
sisted upon — the  public  inconvenience  that  would  follow  the  re- 
moval of  books  of  general  concernment^  being  felt  to  be  so  great,  as 
to  justify,  and  in  some  cases  to  compel,  the  introduction  of 
secondary  evidence.^  The  books  to  which  this  indulgence  is 
extended  are  those  belonging  to  a  particular  custody,  out  of 
which  they  are  not  usually  taken  but  by  special  authority, 
granted  only  in  cases  where  inspection  of  the  book  itself  is 
necessary  for  the  purpose  of  identifying  it,  or  of  determining 
some  question  arising  upon  the  original  entry,  or  of  -correcting 
an  error,  which  has  been  duly  ascertained.  Such  books  are,  in 
general,  not  removable  at  the  call  of  individuals,  and  they, 
moreover,  being  interesting  to  many  persons,  might  be  required  as 
evidence  in  different  places  at  the  same  time.  In  consequence  of 
these  considerations,  it  has  become  a  common  law  axiom  of  almost 
universal  application,  that  whenever  a  book  is  of  such  a  public  nature 
as  to  be  admissible  in  evidence  on  its  mei^e  production  from  the  proper 
custody,  its  contents  may  be  proved  by  an  authentic  copy^  So  anxious 
are  the  judges  not  to  break  in  upon  this  rule,  founded  as  it  is  on 
public  convenience,  that  even  though  the  original  document  be 


c.  74  (**The  Baths  and  Washhouses 
Act,  1846**),  §  13,  be  read  as  evidence 
if  the  originals  are  produced  pur- 
porting to  De  signed  by  two  commis- 
sioners. Bfiilway  documents  are  in 
many  cases  evidence,  e.(/.,  the  orders 
and  documents  which  have  proceeded 
from  the  old  (see  14  &  15  V.  c.  64, 
{  1 )  commissioners  of  railways,  when 
purporting  to  be  sealed  or  stamped 
with  the  seal  of  the  commissioners, 
and  to  be  signed  by  two  or  more  of 
that  body  (9  &  10  V.  c.  105,  §  4),  and 
documents  that  proceed  from  the 
present  commissioners  if  purporting 
to  be  signed  by  any  one  of  such  com- 
missioners (36  &  37  V.  c.  48,  §  30); 
the  same  rule  applies  to  all  docu- 
ments relating  to  railways  which 
now  emanate  from  the  Board  of 
Trade,  and  which  purport  to  be 
signed  by  one  oi  the  secretaries  or 
assistant  secretaries  of  the  Board,  or 
by  some  officer  appointed   by  the 


Board  to  sign  such  documents  (14  & 
15  V.  c.  64,  §  3;  31  &  32  V.  c.  119, 
§§  39,  47,  and  Sched.  2.  This  last 
Act  repeals  7  &  8  V.  c.  85  (**The 
Railways  Begulation  Act,  1844'*), 
§  23,  which  made  certain  of  sucii 
documents  provable  by  **  certified 
copies").  **7'he  Sea  Fisheries  Act, 
1883"  (46  &  47  V.  c.  22),  §  17.  i-endera 
any  document  drawn  up  in  pur- 
suance of  the  1st  Schedule  thereof 
admissible  as  evidence  of  the  facts  or 
matters  therein  stated,  and  under 
cei-tain  circumstances  such  facts  may 
be  certified  officially,  and  such  docu- 
ment or  certificate  will  be  admissible 
evidence  without  proof  of  the  signa- 
ture. 

1  Mortimer  v.  M'Callan,  1840  (Ld. 
Abinger). 

«  Lynch  v.  Gierke,  1696  (Holt, 
C.J.);  E.  V,  Hains,  1695;  Hoe  v. 
Nathrop,  1696. 
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in  ooiirt,  they  will  not  require  its  production,  but  will  admit  the 
copy,  provided  its  authenticity  be  established.^ 

§  1599.  An  examined  copy^  duly  made  and  sworn  to  by  a  com- 
petent witness,  has  ever  been  considered  as  ^'  authentic,"  within  the 
meaning  of  the  above  axiom.^ 

§  1599a.  The  Legislature  has,  however,  also  provided  a  more 
simple  mode  of  proof,  namely,  by  the  production  of  a  certified  copy. 
For  by  Lord  Brougham's  Evidence  Act  of  1851,^  it  is  enacted:  * — 
"  Whenever  any  book  or  other  document  is  of  such  a  public  nature 
as  to  be  admissible  in  evidence  on  its  mere  production  from  the 
proper  custody,  and  no  statute  exists  which  renders  its  contents 
provable  by  means  of  a  copy,  any  copy  thereof  or  extract  there- 
from shall  be  admissible  in  evidence  in  any  court  of  justice,  or 
before  any  person  now  or  hereafter  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive,  and  examine  evidence,  provided 
it  be  proved  to  be  an  examined  copy  or  extract,  or  provided  it 
purport  to  be  signed  and  certified  as  a  true  copy  or  extract  by  the 
officer  to  whose  custody  the  original  is  intrusted,  and  which  officer 
is  hereby  required  to  furnish  such  certified  copy  or  extract  to  a 
person  applying  at  a  reasonable  time  for  the  same,  upon  payment 
of  a  reasonable  sum  for  the  same,  not  exceeding  fourpence  for 
every  folio  of  ninety  words."  In  conformity  with  this  section,  a 
copy  of  an  entry  in  a  local  registry  of  births,  certified  under  the 
hand  of  a  "  deputy  superintendent  registrar,"  has  been  received  in 
evidence ;  ^  and  under  the  same  enactment  the  now  abolished  ^ 
Clerk  of  Records  and  Writs  was  ordered  by  the  court  to  furnish 
certified  copies  of  any  bills,  answers,  and  depositions  which  were  in 
his  custody,  and  which  were  required  to  be  used  on  the  trial  of  a 
cause.' 

§  1600.  Among  the  public  books  and  documents,  the  contents  of 
which,  in  the  absence  of  the  originals,  are  now  provable  under  the 
enactment  just  cited,  either  by  examined  or  by  certified  copies, 

»  Marsh  v.  Collnett,  1798  (Ld.  Ken-  *  Id.  §  14. 

yon).     See  §  87,  ante,  aa  to  an  ana-  •  R.  v.  Weaver,  1873. 

logous  rule,  in  not  requiring  a  sub-  •  See  42  &  43  V.  c.  78,  Sched.  1 ; 

scribing  witness  to  an  ancitnt  deed  and  K.  S.  G.   1883,  Ord.  LX.  r.  3; 

or  will  to  be  called,   even  though  Ord.  LXI.  r.  1. 

present  in  court.  '  lieeve  v.  lloddon,  1803  (Wood, 

■  See  E.  V,  Main  waring,  1856.  V.-C.)« 

»  14  &  15  V.  c.  99. 
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some  of  those  which  are  most  commonly  met  with  are  mentioned 
helow  in  a  footnote.* 


^  The  principal  of  the  documents 
refeiTed  to  in  §  16()0  are  the  follow- 
ing : — Bajik  of  EngiancTs  deposit  and 
transfer  books  (Breton  v.  Cope,  1791 ; 
Marsh  v,  Collnett,  1798;   Mortimer 
V,  M'Allan,  1840).     Birth,  Marriage, 
or  Death  rej^sters,  including  parish 
registers  (Doe  v.  Barnes,  1834.     In 
Be  Porter  s Trusts,  1855,  Wood, V.-C., 
held  that  an  extract  from  a  parish 
register,  signed  b}'  the  curate  of  the 
parish,  was  admissible.     So,  aI<o,  did 
the  Lords  Justices  in  Be  Hairs  Es- 
tate, 1852,  though  that  case  is  erro- 
neously reported  as  a  decision  to  the 
contrary  in  2  De  Gex,  M.  &  G. ;  see 
62  G.  3,  o.  146) ;  the  books  of  bap- 
tisms (Queen's  Proctor  v.  Fry,  1879), 
marriages   (as  to  those    solemnized 
since  the  Ist  January,  1852 :  see  14 
&  15  V.  c.  40,  §§21,  22),  and  deaths 
in  India,  which  are  deposited  in  the 
office  of  the  Secretary  for  India  (Rat- 
cliff  V,  Eatcliff  and  Anderson,  1859, 
in  which  case,  however,  the  original 
was  produced:  see,  also.  Report  of 
1838,  by  Commission  to  inqmre  into 
the  state  of  non- parochial  registers, 
p.  13)  ;  the  register  of  marriages  in 
the  Lmian  Islands,  which  has  been 
transmitted  to  the  registrar-general 
by  the  Lord  High  Commissioner  (27 
&  28  V.  0.  77,  §§  8,  10);  the  registers 
of  marriages  kept  by  British  consuls 
abroad  pnor  to  the  28th  July,  1849 ; 
but   "The   Consular  Marriage  Act, 
1849"  (12  &  13  V.  c.  68,  §  20),  now 
repealed  bj'the  Foreign  Marriage  Act, 
1892  (which  see  below),  made  valid 
all  marriages  which— one  or  both  of 
the  parties  to  which  being  a  British 
subject — were  solemnized  before  the 
28th  July,   1849,  according  to  any 
religious  rites  or  ceremonies,  or  were 
contracted  per  verba  de  presenti  in 
any  foreign  country  or  place,  and 
reginiered  bv  or  under  the  authority 
of  any  Britif*h  consul-p^neral,  consul, 
or  vice-consul,  exercising  his  func- 
tions within  such  country  or  place, 
if  the  signature  of  the  parties  were 
writt(»n  in  the  register.  *  *  The  Foreign 
Marriage   Act,    1892"  (55  &  56  V. 
c.    23)  was  passed  the   27th   June, 
1892,  and,  by  §  1,  makes  valid  all 
marriages  between  parties,  of  whom 
one  at  least  is  a  British  subject,  be- 


fore a  "marriage  officer."    By  §  11, 
a  marriage  officer  is  defined  to  be 
a  person  authorised  in  writing  by 
a  secretary  of  state;  and,  by  §  21, 
power  is  given  to  make  reg^ations, 
and  to  direct  who  shall  be  '*  marriage 
officers");  and  foreign  registers  of 
marriages,  on  proof  that  they  are 
requir^  to  be  kept  by  the  laws  of 
the  countries  to  which  they  respec- 
tively belong  (Bumaby  v.   Baillie, 
1889 ;  Abbott  v.  Abbott  and  Godov, 
18fiO).     Court  B'tron  rolls  (B.  N.  P. 
247),  though  they  are  not  the  copies 
delivered  to  the  tenant  of  the  estate 
(Breozey.  Hawker,  1844).  East  India 
Com})any*B  deposit  and  transfer  books 
(2  Doug.  593,  n.  3 ;  Doe  v,  Roberts, 
1844).     L^inc/- Tcix  a.s8es8ment8(R.  V. 
King,  1788) — as  to  those  in  the  Record 
Office   see  ante,  §  1533.     Log-books 
officially    kept    by    the    masters  of 
British  ships,  as  directed  by  **  The 
Merchant  Shipping  Act,  1894 "  (57 
&  58  V.  0.  60,  §§  239—243).     Middle^ 
sex    Registry  of    deeds,    apparently 
(see  Collins  v.  Maule,  1838 ;   Doe  r. 
fclner,  1826\     Foot  Law  Valuations 
in  Ireland  (Swift  v.  M'Tiornan,  1848 
(Ir.)  (Brady,  C.) ;    Welland  v,  Ld. 
Middleton,  1844  (Ir.)  (Sugden,  C.)). 
Probate  Division  Registrar's  Act-book 
and  registers  (see  Davis  v,  Williams, 
1811;  Dorrett  v.  Meux,  1854.     En- 
tries in  this  book  may  also  be  proved 
by  an  exemplification ;  ante.  §  1589). 
Public  Offices  books,  and  other  official 
papers,  including  the  books  of  the 
Customs,  of  the  office  of  Inland  Re- 
venue [12  &  13  V.  c.  1,  §  6,  amended 
by  43  &  44  V.  c.  19;  see,  also,  53  & 
64  V.  c.  21,  §§  3,  13,  et  seq.),  and  of 
the  Post  Office  (Mortimer?'.  M'Callan, 
1840  (Ld.  Abinger) ;  Fuller  v.  Fotch, 
1695);  and  the  books  of  entry,  re- 
cords, deeds,  instruments,  writings, 
maps,  plans,  and  other  official  papers 
deposited  in   the  office  of  land  re- 
veniie,  records,  and  enrolments  (Doe 
V,  Roberts,  1844  ;  2  W.  4,  c.  1  (''The 
Crown  Lands  Act.  1832  *'),  §§  15  et 
seq. ;  7  &  8  V.  c.  89.     As  to  proof 
of   Crown  leases,    &c.,   record(jd  in 
Scotland,  see  36  &  37  V.  c.  36,  §  5). 
Riilway  companies'  by-laws,  made 

Sursuant  to  *'  The  Railways  Clauses 
^nsolidation  Act,  1845  "  (Motteram 
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§  1601.  The  section  of  Lord  Brougham's  Act,  quoted  above,^ 
refers  only  to  suoh  documents  as  aie  not  provable  by  means  of 
copies  under  any  other  statutable  provision.  But  there  are  many 
registers  and  documents,  certified  copies  of  which  are  receivable  in 
evidence,  by  virtue  of  some  enactment  having  special  reference  to 
them.  Some  of  the  principal  of  the  registers  thus  provable  are 
referred  to  in  the  footnote.^ 


».  E.  Cos.  Bail.  Co.,  1859 ;  8  &  9  V. 
c.  20,  §§  108—111,  cited  po8t,§  1656). 
Bate-books,  including,  probably,  poor- 
rate  books  (Justice  v,  Elstob,  1858 
(Hill,  J.);  see,  however,  32  &  33 
V.  c  41,  §  18,  cited  ante,  §  147a.), 
and,  perhaps,  those  kept  by  local 
authorities,  under  **The  Public  Health 
Act,  1875  "  (38  &  39  V.  c.  oo\  §  223 
of  which  enacts,  that  '*the  produc- 
tion of  the  books  purporting  to  con- 
tain any  rate  or  assessment  made 
under  this  Act,  shall,  without  any 
other  evidence  whatever,  be  received 
as  prima  facie  evidence  of  the  making 
and  validity  of  the  rates  mentioned 
therein."  Sfivings  Banks  rules, 
though  they  cannot  be  proved 
by  certified  copies  under  Lord 
Brougham's  Act,  are  provable,  under 
26  &  27  V.  c.  87  ("The  Trustee 
Savings  Bank  Act,  1863"),  §  4, 
either  by  production  of  the  originals 
deposited  with  the  Commissioners  for 
the  Reduction  of  the  National  Debt, 
or  by  examined  copies. 

1  Ante,  §  1599a. 

*  The  principal  documents  which 
are,  under  particular  Acts  of  Parlia- 
ment, thus  provable  by  means  of 
certified  copies^  and  are  most  com- 
monly met  with,  are  as  follows : — 
Arrny  documents. — All  i^ecords  made 
in  regimental  books  in  pursuance  of 
any  Act,  or  of  the  Queen's  Eegula- 
tious,  or  of  military  duty,  are,  by 
•»The  Army  Act,  1881  "  (44  &  45  V. 
c.  58),  §  163,  subs,  1  (g)  and  1  (h), 
adniissible  in  evidence  of  the  facts 
therein  stated,  provided  they  purport 
to  be  signed  by  the  commanding  offi- 
cer, or  the  officer  whose  duty  it  is  to 
make  them ;  and  a  copy  of  any  such 
record,  purporting  to  be  signed  by 
the  officer  having  the  custody  of  such 
book,  is  evidence  of  such  record.  So, 
also,  by  §  163,  subs.  1  (e),  of  the  same 


Act,  all  warrants  or  orders  made  in 
pursuance  of  the  Act  by  any  mili- 
tary authority  are  *'  evidence  of  the 
matters  and  things  therein  directed 
to  be  stated,"  and  may  be  proved 
by  copies  purporting  to  be  certified 
**by  the  officers  therein  alleged  to 
be  authorised  by  a  Secretary  of  State 
or  Commander-m- Chief  to  certify  the 
same."  Again,  by  §  163,  subs.  1  (a), 
the  attestation  paper  (as  to  which  see 
§  80  of  the  Act)  purporting  to  be 
signed  by  a  soldier,  or  his  declara- 
tion made  on  re- engagement  in  any 
of  the  regular  forces,  or  on  any  en- 
rolment in  any  branch  of  the  service, 
is  evidence  of  his  having  given  the 
answers  to  questions  \mich  he  is 
therein  represented  as  having  given ; 
and  his  enlistment  may  be  proved  by 
a  copy  of  his  attestation  paper,  pur- 
porting to  be  certified  by  the  officer 
having  the  custody  of  such  docu- 
ment. The  provisions  of  §  163  of 
"The  Army  Act,  1881,"  also  apply 
to  proceedings  under  **The  Beserve 
Forces  Act,  1882"  (45  &  46  V.  c.  48), 
§  27,  and  *'The  Militia  Act,  1882^* 
C45  &  46  V.  c.  49),  §  44,  subs.  2. 
The  same  mode  of  proof  applies  to 
the  rules  for  the  management  of  the 
property,  finances,  and  civil  affairs  of 
volunteer  corps,  which  are  provable 
by  copies  certified  linder  the  hands 
oi  the  respective  commanding  officers 
as  true  copies  of  the  rules  whereof 
her  Majesty's  approval  has  been 
notified:  26  &  27  V.  o.  65  (**The 
Volunteer  Act,  1863"),  §  24.  This 
Act,  so  far  as  its  provi<«ions  are 
applicable,  also  extends  to  volunteer 
dnll-grounds,  by  49  V.  c.  5,  while 
Part  V.  of  such  Act  is  applied  to 
yeomanry  by  54  &  55  V.  c.  54,  §  14. 
See,  also,  36  &  37  V.  c.  77,  §  22,  aa 
to  proof  of  the  Bules  of  the  Naval 
Artillery    Volunteer     Foroe.      By- 
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laws  as  to  land  held  for  rifle  ranges 
may,  by  48  &  49  V.  c.  36,  be  proved 
under  '*  The  Doconientary  Evidence 
Act,  1868."  Ballot  Act :  see  Farlia- 
mentary  Electioiis,  Banking  copartner- 
ahipa, — The  memorials  setting  forth 
the  firm  names,  and  the  names  and 
places  of  abode  of  the  members  and 
public  officers  of  banking  copartner- 
ships (see  7  G.  4,  c.  46  ('•The 
Country  Bankers  Act,  1826  "),  §§  4, 
6),  which  are  kept  at  the  Office  of 
Inland  Revenue  (53  &  54  V.  c.  21 
(**  The  Inland  Revenue  Regulation 
Act,  1890"),  §  1,  subs.  2,  and  §§  3—5), 
may  be  proved  by  copies  certified 
under  the  hand  of  one  of  the  Com- 
missioners of  Inland  Revenue.  Birth, 
Marriage^  or  Death  Rfgistera, — Certi- 
fied copies  of  entries  in  the  registers 
of  births,  marriages,  and  deaths,  made 
pursuant  to  "The  Births  and  Deaths 
Registration  Act,  1836 "  (6  &  7  W. 
4,  c.  86),  as  amended  by  "  The  Births 
and  Deaths  Registration  Act,  1874  ** 
(37  &  38  V.  c.  88),  §  32  (cited  ante, 
§  1504,  n.  •),  are,  by  §  38  of  the 
first-named  Act,  if  pui*porting  to  be 
sealed  or  stamped  with  the  seal  of 
the  register  office,  to  be  received  as 
evidence  of  the  birth,  death,  or  mar- 
riage to  which  the  same  relate,  with- 
out any  further  or  other  proof  of 
such  entry;  and  no  certified  copy, 
purporting  to  be  given  in  the  said 
office,  shall  be  of  any  force  or  effect 
which  is  not  sealed  or  stamped  as 
aforesaid.  See,  also,  §  35,  cited  ante, 
§  1504,  n.  ',  which  authorises  the 
clergyman,  superintendent  registrar, 
and  other  officers,  to  give  certified 
copies  of  the  load  registers  ;  but  as  the 
Act  contains  no  provision  for  making 
such  copies  evidence,  it  may  be  doubt- 
ful whether  they  would  be  admissible, 
were  it  not  for  the  Act  of  14  &  15  V. 
c.  99  ('*The  Evidence  Act,  1851"), 
§14,  cited  ante,  §  1599a.  See  R.  v. 
Main  waring,  1856 ;  R.  v.  Weaver, 
1873.  So,  also,  the  register-books 
kept  under  *'  The  Registration  of 
Burials  Act,  1864"  (27  &  28  V.  c.  97), 
§§  5,  6,  are  provable  by  certified 
copies.  Entries  \i\  the  non -paro- 
chial registers  of  births,  baptisms, 
maiTiagos,  deaths,  and  burials, 
which  are  deposited  in  the  office  of 
the  rogistnir-genonil,  are  provable, 
under  3  &  4  Y.  c.  92,  §  9,  in  all  civil 


proceedings  by  means  of  certified 
extracts  purporting  to  be  stamped 
with  the  seal  of  the  said  office ;  every 
such  extract  must  describe  the  re- 
gister or  record  from  which  it  is 
&ken,  and  express  that  it  is  one  of 
the  registers  or  records  deposited  in 
the  general  register  office  under  that 
Act;  and  any  party  intending  to 
use  such  extract  in  evidence  must 
comply  with  the  regulations  as  to 
notice  contained  in  §§  11 — 16  of  the 
Act;  but  in  all  criminal  cases  the 
original  register  must  be  produced. 
The  same  rules  have  been  extended 
to  the  registers  deposited  under  21  dk 
22  V.  c.  25  (**  The  Births  and  Deaths 
Registration  Act,  1858"),  by  §3  of  that 
Act.  Certified  copies  are  also  admis- 
sible to  prove  entries  in  the  registers, 
muster-rolls,  and  pay-lists  trans- 
mitted to  the  registrar-general  of 
births  and  deaths  in  England,  in 
pursuance  of  **The  Registration  of 
Births,  Deaths,  and  Marriages  (Army) 
Act,  1879"  (42  V.  c-S) ;  the  registers 
of  the  marriages  of  British  subjects 
in  foreign  countries,  which,  since  the 
28th  of  July,  1849,  have  been  kept 
by  British  consuls,  and  certified 
copies  of  which  are  annually  trans- 
mitted through  one  of  the  secretaries 
of  state  to  the  registrar-general, 
formerly  under  12  &  13  V.  c.  68, 
§§  11,  12,  18,  and  now  under  "The 
Foreign  Marriage  Act,  1892  "  (55  A 
56  V.  c.  23) ;  the  registers  of  births 
and  deaths  in  Ireland  (26  &  27  Y. 
c.  11,  §  5,  Ir.);  and  the  register  of 
marriages  in  Ireland,  deposited  in 
the  general  register  office  at  Dublin 
(7  &  8  V.  c.  81  (**  The  Marriage  (Ire- 
land) Act,  1844"),  §§  52,  71.  This 
last  section  is  the  same  as  §  38  of 
6  &  7  W.  4,  c.  86  (**  The  Births  and 
Deaths  Registration  Act,  1836"),  the 
substance  of  which  is  above  set  out. 
See,  also,  26  &  27  V.  o.  90,  Ir.).  So, 
the  statute  passed  in  1854  for  the 
better  re^ti*ation  of  biiths,  deaths, 
and  marnaofes  in  Scotland,  17  &  18 
V.  c.  80  (*'  The  Registration  of  Births, 
Deaths,  and  Marriages  (Scotland) 
Act,  1854"),  by  §  58,  enacts,  that 
**  every  extract  of  anv  entry  in  the 
register-books  to  be  kept  imder  the 
provisions  of  this  Act,  duly  authenti- 
cated and  signed  by  the  registrar- 
general,  if  such  extract  shall  be  from 
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the  registers  kept    at    the  general 
registry  office,  or  by  the  registrar, 
if  fix>m  any  parochial  or  district  re- 
^ster,   shall  be  admissible  as  evi- 
dence in  all  parts  of  her  Majesty's 
dominions,   without    any    other    or 
further  proof  of  such  entry."     As 
**The  Documentary  Evidence  Act, 
1845"  (8  &  9  V.  c.  113),  does  not  ex- 
tend to  Scotland,  it  would  seem  to  be 
still  necessary  to  prove  the  signatures 
and  official  characters  of  the  persons 
signing  these  extracts.    See  ante,  §  7. 
As  to  irregular  Scotch  marriages,  the 
Act  19  &  20  V.  c.  96  ("The  Mar- 
riage  (Scotland)  Act,    1856"),  §  2, 
enacts,  in  substance,  that  any  certi- 
fied* copy  of  the  entry  of  any  irre- 
gular marriage  in  the  Scottish  re- 
gister of  marriages,  shall,  if  signed 
by  the  registrar,  be  received  in  evi- 
dence of  such  marriage,  and  of  the 
residence  in    Scotland  required  by 
the  Act,  in  all  courts  in  the  United 
Kingdom  and  dominions  thereunto 
belonging.     The    signature    of    the 
registrar  seems,  in  this  case '  also, 
to  require  proof.     Board  of  Agri- 
culture:   see   Indosurea   and    Tithes, 
Building    Societies'    rules,    by   §   20 
of    **Tifie    Building    Societies    Act, 
1874 "  m  &  38  V.  c.  42),  may  be 
proved  by  **  a  printed  copy  certified 
Dy  the  secretary  or  other  officer  of 
the  society  to  oe  a  true  oopy  of  its 
registered  rules."     Cah  Liceuses :  see 
Public    Conveyances,      Charity    Com^ 
missioners.—Bj  16  &   17  V.  c.  137, 
§  8,  the  minutes  of  the  proceedings 
of     these    commissioners,    and    all 
orders,    certificates,     and     schemes 
made  or  approved  by  them  under 
that    Act,   are    provable    by  copies 
purporting  to  be  extracted  from  the 
DooKS  of  the  board,  and  to  be  certi- 
fied   by  the  secretary.      See,   also, 
18  &  19  V.  c.  124,  §§  4  and  5,  cited 
ante,  §  6,  n.  ••.     Common  Lodging- 
Houses. — All   entries    made    in    the 
registers  of  common  lodging-houses 
kept    under    *'The    Public    Health 
Act,  1875"  (38  &  39  V.  c.  55),  are, 
by  S  76  of  that  Act,   provable  by 
copies  certified  to  be  true  by  the 
clerk  of  the  local  authority.      See, 
also,   the  Scotch  Act,   30  &  31  V. 
c.  101,  §  61.     Companies, — The  order 
of  a  general  meeting  of  any  company 


subject  to  the  provisions  of  **The 
Companies  Clauses  Consolidation 
Aot"  (8  &  9  V.  c.  16),  authorising 
the  borrowing  of  any  money,  is,  by 
§  40  of  the  Act,  provable  by  a  copy 
certified  to  be  true  by  one  of  tne 
directors  or  by  the  secretary.  The 
reports  of  inspectors  appointed  under 
*'The  Companies  Act,  1862"  (25  & 
26  V.  c.  89),  are,  by  §  61,  provable 
by  copies  authenticated  by  the  seal 
of  the  company  whose  anairs  have 
been  inspected;  and  copies  or  ex- 
tracts from  documents  kept  by  the 
registrar  of  joint  stock  companies, 
certified  under  the  hand  of  the  regis- 
trar or  his  authorised  substitute,  and 
sealed  with  the  seal  of  office,  are  re- 
ceivable in  evidence.  See  25  &  26  V. 
c.  89,  §  174,  rr.  4,  5,  8 ;  and  40  &  41 
V.  c.  26,  §  6.  Copyright. — Certified 
copies  are  admissible  to  prove  the 
contents  of  the  book  kept  at  the  Hall 
of  the  Stationers'  Company,  wherein 
are  registered  the  proprietorships  and 
assignments  of  copyright  in  books, 
and  in  dramatic  and  musical  pieces, 
whether  printed  or  in  manuscript, 
and  licences  affecting  such  copvright 
(5  &  6  V.  c.  45  (**The  Copyright  Act, 
1842"),  §  11,  cited  ante,  §  1504,  n.  »; 
and  7  &  8  V.  c.  12  (*'The  Inter- 
national  Copyright  Act,  1844"),  §  8); 
and  the  register  of  proprietors  of 
copyright  in  paintings,  drawings,  and 
photographs,  which  is  also  kept  at 
Stationers*  Hall  (25  &  26  V.  c.  68 
(*'The  Fine  Arts  Copyright  Act, 
1862"),  §§  4,  5).  "  The  Diseases  of 
Animals  Act,  1894." — Orders  or  re- 
gulations of  a  local  authority  under 
this  Act  (57  &  58  V.  o.  57)*  may,  by 
§  37  thereof,  be  proved  by  the  pro- 
duction of  a  newspaper  purporting 
to  contain  a  copy  of  them  as  an 
advertisement,  or  by  the  production 
of  a  copy  purporting  to  be  certified 
as  a  true  copy  by  the  clerk  of  the 
local  authority.  Drainage  {Ireland), 
— Orders  made  bv  the  Commissioners 
of  Public  Works  in  Ireland,  by  virtue 
of  *'  The  Drainage  Maintenance  Act, 
1866  "  (29  &  30  V.  c.  49,  Ir.),  are, 
by  §  20,  provable  by  copies  pur- 
porting to  be  sealed  by  the  com- 
missioners. Ecclfsiastical  Documents* 
— All  deeds  of  exchange  made  by 
ecclesiabtical  corporations  under  tlie 
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provisions  of  the  Act  for  facilitating 
the  exchange  of  lands  lying  in  com- 
mon fields,  and  all  leases  and  other 
instruments  made  under  the  Act  for 
enabling  incumbents  of  ecclesiastical 
benefices  to  demise  their  lands  on 
farming  leases,  which  are  respec- 
tively entered  in  the  proper  ecclesi- 
astical registry,  may  be  proved  by 
office  copies  certified  under  the  hand 
of  the  registrar  or  his  deputy  (4  &  5 
W.  4,  c.  30,  5§  10,  11 ;  5  &  6  V.  c.  27, 
$  14) ;  all  counterpai'tH  of  leases  and 
other  instruments  deposited  with 
the  Ecclesiastical  Commissioners  for 
England,  under  the  provisions  of 
the  Act  enabling  ecclesiastical  cor- 
porations to  grant  leases  for  long 
terms,  are  provable  by  office  copies 
certified  under  the  seal  of  the  com- 
missioners (5  &  6  V.  c.  108  (**The 
Ecclesiastical  Leasing  Act,  1842"), 
§  29.  "  The  Explosives  Act,  1875."— 
Licences  and  rules  confirmed  or  made 
under  this  Act  may  be  proved  by 
copies  certified  by  a  government 
inspector.  See  38  &  39  V.  c.  17, 
§  60.  Fisheries  {Ireland), — Licences 
granted  by  the  inspectors  of  Irish 
fisheries  for  the  formation  of  oyster- 
beds  are  provable  bv  copies  testified 
under  the  hand  of  the  respective 
clerks  of  the  peace  with  whom  true 
copies  of  the  originals  shall  have 
been  lo<^;ed.  See  29  &  30  V.  c.  97, 
§  7,  Ir.,  amended  by  32  &  33  V. 
c.  92,  It.  Friendly  Societies. — Rules 
of  such  societies  may,  it  would  seem, 
be  proved  by  copies  purporting  to 
be  certified  by  the  central  office.  See 
38  &  39  V.  c.  60  ('*The  Friendly 
Societies  Act,  1845  "),  §  10,  subs.  4 ; 
and  18  &  19  V.  c.  63,  §  30.  See, 
also,  §  39  of  38  &  39  V.  c.  60  ('*  The 
Friendly  Societies  Act,  1845 "), 
cited  post,  §  1609.  Highways  Dis- 
tricts :  see  Justices*  Orders,  In- 
clomres.— The  awards  and  orders 
made  or  confirmed  by  the  Board 
of  Agiiculture,  and  other  instru- 
ments proceeding  from  their  board, 
may  be  proved  by  copies  purporting 
to  be  sealed  witn  the  seal  of  the 
board  (52  &  53  V.  c.  30  (»*  The  Board 
of  Agi'iculture  Act,  1889"),  §§  2— 6J; 
the  copies  of  the  confirmed  awards 
of  the  same  Board,  which  are  de- 
posited with  the  clerk  of  the  peace  of 
the  county  where  the  lands  mclosed 
are  situate,  are  provable  by  copies  or 


extracts  **  signed  by  the  clerk  of  the 
peace  or  his  deputy,  purporting  the 
same  to  be  a  true  copy "  (8  &  9  V. 
c  118  ("  The  Inclosure  Act,  1845  "), 
§  146.  See,  also,  41  G.  3,  c.  109 
("The  Inclosure  (Consolidation)  Act, 
1801  "),  §  35  ;  and  3  &  4  W.  4,  c.  87, 
§  24).  The  powers  and  duties  of  the 
Land  Commissioners  are,  by  **  The 
Board  of  Agriculture  Act,  1889" 
(52  &  53  V.  c.  30),  transferred  to 
the  Board  of  Agriculture  thereby 
established.  This  Act  repeals  §  2  of 
the  8  &  9  V.  c.  118;  and,  by  J  7, 
orders,  licences,  or  other  instru- 
ments issued  by  the  board  may  be 
proved  by  means  of  documents  pur- 
porting to  be  such  orders,  licences, 
or  other  instruments,  and  sealed  or 
signed  as  there  directed.  Industrial 
Schoids, — Rules  of  such  schools  are 
provable  by  printed  copies  purport- 
mg  to  be  rules  approved  in  writing 
bj  a  secretary  of  state,  and  to  be 
signed  by  the  mspector  of  such  esta- 
bhshments  (29  &  30  V.  c.  118,  §  29; 
31  &  32  V.  c.  25,  §  23,  Ir.).  As  to 
orders  of  detention  in  such  schools, 
see  Justices*  Orders.  Justices'  Orders^ 
— Orders  of  detention  in  industrial 
schools,  which  must  be  signed  by 
two  justices  or  a  magistrate,  may 
be  proved  by  copies  purporting  to  be 
certified  by  the  clerk  to  the  justices 
or  magistrate  by  whom  the  same 
were  made  (29  &  30  V.  c.  118. 
€  24 ;  31  &  32  V.  c.  25,  §  18,  Ir.); 
but  warrants  of  detention  in  re- 
formatory schools  cannot,  it  seems, 
be  proved  by  copies  (see  29  &  30  V. 
c.  117,  §  33;  and  31  &  32  V.  c.  59, 
§  29,  Ir.) ;  and  the  orders  of  justioee 
for  forming  a  highway  district  are, 
by  27  &  28  V.  c.  101,  §  12,  provable 
by  copies  certified  by  the  clerk  of  the 
peace.  Inland  Revenue  Books :  see  12 
&  13  Vict.  c.  1,  §  6.  and  43  &  44  Vict 
c.  19.  Ireland. — As  to  proof  of  births, 
&c.  in,  see  supra,  tit.  Births  dtc.  Certi- 
ficates, As  to  valuations  of  property 
in,  see  infra,  tit.  Valuations,  Land 
Ctmimissioners :  see  In  closures,  **  The 
Licensing  Act,  1872." — ^The  registers 
of  licences  kept  in  pursuance  of 
this  Act  are  receivable  in  evidence 
of  the  mattei*8  required  to  be  entered 
therein,  and  the  entries  therein 
are  provable  by  copies  certified  to 
be  true,  and  purporting  to  be 
signed  by  the  derk  of  the  lioensiug 
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justices  (35  &  36  V.  c.  94,  §  68 ;  see, 
also,  37  &  38  V.  c.  69,  §§  36,  36,  Ir.). 
Loan  Societies^  Rules  may  be  proved 
either  by  the  book  in  which  they  are 
entered,  or  by  the  transcript  deposited 
with  the  clerk  of  the  peace,  or  town 
clerk,  or  by  an  examined  copy  of  such 
transcript,  or  by  a  copy  certified  by 
the  barrister  appointed  for  that  pur- 
pose (3  &  4  V.  c.  no  (**  The  Loan 
Societies  Act,  1840  "),  §  7  ;  26  &  27 
V.  c.  56).     London  Cab  Licences :  see 
Public  Conveyances.       Lunacy, — The 
orders  made  by  a  judge  in  lunacy 
in  matters  in  lunacy,  and  the  reports 
of  the  masters  in  lunacy,  confirmed 
by  fiat,  may,  under  §  144  of  '*  The 
Lunacy  Act,    1890"   (63  V.   c.   5), 
be  proved  by  office  copies  purporting 
to  be  signed  by  a  master,  and  to  be 
sealed  or  stamped  with  the  seal  of 
hxA  office,  and  under  the  same  section 
certificates  in  lunacy  may  also  be 
proved  by  office  copies.     A  variety 
of  other  documents  filed  in  lunacy, 
and    enumerated    in    the    Lunacy 
Orders,    1883,   Ord.   CLX,,   may  be 
proved  by  office  copies  made  by  the 
officers  in  the  master's  office.    The 
licences,    orders,    and    instruments 
sranted,  made,  issued,  or  authorised 
by  the  Commissioners  in  Lunacy  in 
pursuance    of    **  The    Lunacy  Act, 
1890,"  may    be   proved    by    copies 
purporting   to   be  sealed  with    the 
seal  of  the  commission  (53  V.  c.  5, 
J    152).      Metropolitan   Public    Car- 
riages  Licences :  see  Public   Convey- 
ances.   Naturulizntion.  —  Entries  in 
the  registers  authorised  to  be  made 
in  piu'suance  of   "The  Naturaliza- 
tion Act,  1870  "  (33  &  34  V.  c.  60), 
must,  under  §  12,  subs.  4,  be  proved 
by  such  certified  copies  as  may  be 
directed  by  one  of  the  secretaries  of 
state.     Newspaper  Proprietors^  Regis- 
ter.^ Copies  of  entries  in  this  register, 
which  is  kept  by  the  registrar  of  joint 
stock  companies,  certified  by  the  re- 
gistrar or  his  deputy,  or  under  the 
official  seal  of  the  re;{istrar,  are  in 
all  proceedings  sufficient  prim^  facie 
evidence  of  all  matters  thereby  ap- 
pearing.     See  44   &   45   V.   c.   60, 
§    15.       Parliamentary    Elections, — 
Documents  relating  to  the  election 
of  members  of  Parliament,  deposited 
with  the  clerk  of  the  Crown  in  Chan- 
cery (see  ante,  §  1504,  n.  ',  sub  voce 
**  Ballot"),  when  admissible  in  evi- 
dence at  ail,  may,  by  36  &  36  V.  c.  33, 
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Sched.  I.  Part  1,  r.  42,  be  proved  by 
office  copies  issued  by  such  clerk. 
Patent  O^ce.—Bj  46  &  47  V.  c.  57, 
§  89,  registers  and  books  kept  at  the 
Patent  Office,  and  patents  for  inven- 
tions, specifications,  disclaimers,  and 
all  other  documents  in  that  office,  are 
provable  by  printed  or  written  copies 
or  extracts  purporting  to  be  certified 
by  the  comptroller,  and  sealed  with 
the  office  seal.    §  100  of  the  same  Act 
provides  that  copies  of  all  specifica- 
tions,   drawings,    and    amendments 
left  at    the  Patent  Office  shall  be 
transmitted  to  Scotland,  Ireland,  and 
the  Isle  of  Man,  and  that  certified 
copies  of  or  extracts  from  such  docu- 
ments shall  be  admitted  in  evidence 
in  all  courts  in  those  places  without 
further   proof.      Poor   Law, — "  The 
Poor  Law  Amendment  Act,   1844" 
(7  &  8  V.  c.  101),  §  69,  provides  that 
the  minutes  of  the  orders  given  by 
any  board  of  guardians  or  district 
board,    respecting    any    complaint, 
claim,  or  application  made  to  them, 
may  be  proved  by  a  copy  purporting 
to  be  signed  by  the  chairman  of  the 
board,  and  to  be  sealed  with  their  seal, 
and  to  be  countersigned  by  their  clerk. 
Post  Office  Books.     See  Mortimer  v. 
M*Callan,  1840 (Lord  Abinger);  Ful- 
lerv.Fotch,  1695.   *' 2' he  Public  Health 
Act,  1875." — Orders  and  resolutions 
of  the  local  authorities  under  this 
Act,  or  of  their  committees  or  joint 
boards,   may   be  proved   by  copiea 
purporting  to  be  signed  by  the  chair- 
men of    their    respective    meetings 
(38   &  39  V.  c.   55,  Sched.  L  r.   1, 
sub-r.  10,  and  r.  2,  sub-r.  8).   Public 
Conveyances. — Eiitiies  in   the   books 
kept  at  the  office  of  the  Commis- 
sioners of  the  Police  of  the  Metro- 
polis,  as  to  the  patticulars  of  the 
licences  granted  to  the  drivers,  con- 
ductors, and  watermen  of  metropoli- 
tan public  carriages,  may,  under  6  & 
7  V.  c.  86  ('*  The  London  Hackney 
Carriage  Act,  1843  "),  §  16,  be  proved 
by  copies  purpoi-ting  to  be  certified  by 
the  persons  having  the  charge  of  the 
books  (see,  also,   16  &  17   V.  c.   33 
('*The   Loudon    Hackney    Carriage 
Act,  1853  ") ;  and  32  &  33  V.  c.  115, 
§§  6,  8,  11,  15).     The  Act  16  &  17  V. 
c.  li2,§12,  asto  licences  granted  to 
drivers    and    conductors    of    publio 
carriages    in    DubUn,   is  somewhat 
similar.      The  duplicates  or  copies 
of  stage  carriage  licences,  filed  in 


DOCUMENTS  PROVABLE  BY  CERTIFIED  COPIES.      [PT.  V. 


the  office  of  Inland  Revenue,  whence 
the  licences  issue,  are  provable  by 
copies    purporting    to    oe    certified 
under  the  hand  of  one  of  the  Com- 
missioners of    Inland   Revenue,   or 
of  the  officer  by  whom  the  licence 
has  been  granted,  or  of  some  other 
person  appointed  and  authorised  by 
the  commissioners  in  that  behalf  (12 
&  13  V.  c.  1,  §  16;  see  10  &  11  V. 
c.  42].      Baihvays. — The  plans  and 
books  of  reference  deposited  by  rail- 
way companies  with  the  clerks  of 
the  peace,  may  be  proved  by  copies 
or  extracts  certiBed  by  those  officers 
^  &  9  V.  c.  20,  §  10;  see  post,  §  1637). 
lie/armatory  School  Rules  are  provable 
by  copies  purporting  to  be  signed  by 
the  inspector  of  sucn  establishments 
(29  &  30  V.  c-  117,  §  33;  31  &  32  V. 
c.  69,  §  29,  Ir.).     As  to  orders  of 
detention  in  such  schools,  see  Jus- 
tices' Orders,     Ships,— Vnder  *' The 
Merchant  Shipping  Act,   1894 "  (57 
&  68  V.  c.  60J,  register  books,  certi- 
ficates of  registry,  indorsements  on 
such  certificates,  and  declarations  in 
respect  of  British  ships  (§  64,  subs.  2) ; 
a  copy  or  transcript  of  the  register  of 
British  ships  kept  by  the  registrar- 
general  of  shipping  and  seamen  (§  64, 
subs.  3) ;  certificates  of  competency 
(§   100);    statements  of  changes  in 
his  crew  sent  by  a  master  of  a  foreign- 
going  ship  to  a  superintendent  (§117); 
releases  of  seamen's  wages  (§   136, 
subs.  3);  submissions  to,  or  awards  of, 
Bupeiintendents  as  to  any  questions 
between  a  master  or  owner  and  any 
of  his  crew  (§  137,  subs.  2) ;  dupli- 
cate   agreements    or  lists  of   crew 
in  cases  where  ship  is  lost  (§  174, 
subs.  3) ;  certificates  of  amount  paid 
for  expenses  attendant  upon  illness 
of  seamen  (§  208) ;  official  log-books 
(§  239/  subs.  6) ;  certificates  of  exe- 
cution of  bonds  given  by  master  of 
emigrant  ship  (§  310,  subs.  2) ;  certi- 
ficates of  expenses  incurred  in  re- 
spect of  wrecked  passenger,  or  for- 
warding a  passenger  (§  334,  subs.  2); 
certificates  of   tonnage  of    fishing- 
boats  (§  371,  subs.  3);    decisions  of 
superintendents  of  disputes  between 
owners,  skippers,  and  seamen  of  fish- 
ing-boats (§  387,  subs.  2) ;  indorse- 
ments of  superintendents  on  inden- 
tures of  apprentices,  and  agreements 


with  boys  (§  395,  subs.  4) ;  registers 
of  certLOcated  skippers  and  second 
hands   (§  416);    records  of  draught 
of  water  of  sea-going  ships  (§  436, 
subs.  2);   reports  of  proceedings  of 
naval  courts  (§  484) ;  valuations  of 
property  in  respect  of  which  salvage 
claims  are  made  by  valuers  appointed 
by  receiver  of  district  where  such  pro- 
perty is  (§  55 1 ) ;  depositions  previously 
made,  when  witness  cannot  be  pro- 
duced (§  691);  and  documents  pur- 
porting to  be  made,  issued,  or  written 
Dy  or  under  the  direction  of  the  Board 
of  Trade  (§  719\— are,  by  §  695,  on 
their  production  from  the  proper  cus- 
tody, admissible  in  evidence,  and  a 
copy  of  any  such  document  or  ex- 
tract therefrom  is  also  so  admissible, 
if  proved  to  be  an  examined  copy  or 
extract,  or  if  it  purport  to  be  signed 
and  certified  as  a  true  copy  or  ex- 
tract ;  and  by  §  695,  subs.  2,  of  •*  The 
Merchant  Shipping  Act,  1894  "  (57 
&  58  y.  c.  60),  a  copy  of  or  extract 
from  any  document  declared  by  the 
Act  to  be  admissible  in  evidence  is 
made  also  evidence  when  it  is  proved 
to  be  an  examined  copy  or  extract, 
or  if  it  purports  to  be  signed  and 
certified  as  a  true  copy  or  extract  by 
the  officer  having  the  custody  of  the 
original ;  and  by  §  256,  subs.   1.  of 
"The  Merchant  Shipping  Act,  1894" 
(57  &  58  V.  c.  60),  all  the  documents 
therein  referred  to  are  to  be  deemed 
public  records  of  documents  within 
the  meaning  of  **  The  Public  Record 
Office  Acts,  1837  (1  &  2  V.  c.  94) 
and  1877  (40  &  41  V.  c.  55),"  and 
those  Acts,  where  applicable,  apply 
to  such  documents  m   aU  respects 
as  if  specifically  referred  to  therein. 
The  regulations  for  preventing  col 
lisions  at  sea,  and  the  rules  concern- 
ing lig:hts,  fog  signals,  and  steering 
and  sailing  (as  to  which,  so  far  as 
regards  British  ships  and  boats,  see 
Order  in  Coimcil  of  Uth  Aug.,  1884, 
which  came  into  operation  Ist  Sept.. 
1884,  and,  so  far  as  regards  ships  of 
certain  foreign  countnes.  Order  in 
Council  of  14th  Aug.,  1879,  which 
is  set  out  L.  R.  4  P.  D.  241,  and  49 
L.  J.,  Orders  and  Rules,  p.  1)  may 
be  proved  by  the  production  either 
of  me  Gkizette  in  which  the  Order 
in  Coanoil  concerning  them  is  pub- 
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§§  1602 — 7.  The  mode  of  proof  afforded  in  these  cases  has  "been 
much  simplified  by  the  Documentary  Evidence  Act  of  1845 ;  and 
if  the  certified  copies  respectively  puiyort  to  be  duly  signed  or 
sealed,  or  otherwise  authenticated  in  the  manner  pointed  out  by 
statute,  they  will  in  almost  every  case  be  now  admitted  in  evidence, 
without  proof  of  the  seal,  the  signature,  or  the  official  character  of 
the  party  certifying.' 

§  1608.  There  are  two  cases  in  which  documents  are  allowed 
by  special  legislation  to  be  proved  by  copies  or  extracts  certified  by 
the  persons  who  have  the  custody  of  the  originals. 

§  1  608a.  In  the  first  place  the  inconvenience  caused  to  bankers 
by  constantly  having  their  clerks  subpoenaed  to  produce  the  books 
of  the  firm  in  courts  of  justice  was  felt  to  be  so  great  that  it  is 
now,  by  the  Bankers'  Books  Evidence  Act,  1879,^  in  substance 
enacted  as  follows: — 1.  Subject  to  the  provisions  of  the  Act,  a 
copy  of  any  entry  in  a  banker's  book, — which  term  includes 
ledgers,  day  books,  cash  books,  account  books,  and  all  other  books 


lished,  or  of  a  copy  of  such  regula- 
tions purporting  to  be  signed  by  the 
secretary  or  assistant-secretaries  of 
the  Board  of  Trade ;  and  the  Board 
of  Trade  is  bound  to  furnish  a  copy 
of  the  collision  regulations  to  any 
master  or  owner  of  a  ship  who  ap- 
plies for  it  (see  57  &  58  V.  c.  60, 
5  419).  Stayr  Carriage  Licences  :  see 
I^ublic  Cunvtyauces,  Tithes,  —  All 
agreements,  and  awards,  apportion- 
ments, maps,  or  plans  (Gitfard  v. 
Williams,  1869)  confirmed  by  the 
Tithe  Commissioners,  who,  with  cer- 
tain other  commissioners,  imder  §  42 
of  ''The  Settled  Land  Act,  1882" 
(45  &  46  y.  c.  38),  became  and  were 
styled  the  Land  Commissioners  for 
England,  and  other  instruments  pro- 
ceeding ifrom  their  board,  are  prov- 
able by  copies  purporting  to  be  sealed 
or  stamped  witii  the  seal  of  the  board 
(6  &  7  W.  4,  c.  71  ("  The  Tithe  Act, 
1836  "),  $  64,  amended  by  52  &  53 
V.  c.  30.  The  tithe  commutation 
maps  are  not  made  cTidenoe  by  any 
Act  of  the  boundaries  of  lands  as 
between  two  proprietors:  Wilber- 
force  r.  Hearfield,  1877  (Jeesel, 
M.B.) ;  but  tiiey  may  be  admissible 
sometimes  on  questions  of  general 
public  right.  See  Smith  t*.  Lister, 
1895).     The  powers  and  duties  of 


the  Land  Commissioners  are  now 
transferred  to  the  Board  of  Agricul- 
ture, as  to  proof  of  whose  orders  or 
other  instruments  see  ante,  under 
Inrloaures,  Valuations, — ^The  valua- 
tions of  rateable  property  in  Ireland, 
and  all  field-books  and  documents 
relating  thereto,  are  provable  by 
copies  or  extracts  purporting  to  l>e 
signed  by  the  commissioner  of  valua- 
tions, or  by  his  deputy  f  23  &  24  V. 
c.  4,  §  9,  Ir.);  or,  for  tne  purposes 
of  any  proceeding  in  any  Civil  Bill 
Court,  by  the  clerk  of  the  union  m 
the  rate-book  of  which  the  valuation 
appears  (40  &  41  V.  c.  56,  §  32,  Ir.) ; 
the  valuation  lists  of  property  in  tne 
Metropolis  may,  under  §  64  of  *'  The 
Valuation  (Metropolis)  Act,  1869" 
(32  &  33  V.  c.  67),  be  proved  by 
duplicates  or  copies  certified  by  the 
clerk  of  the  assessment  committee 
that  approved  them.  See,  also,  **The 
Local  Government  Act,  1888"  (51  & 
52  V.  c.  41). 

1  8&9V.c.ll3,§l;  cited ante,57. 

*  42  &  43  V.  c.  11 ;  repealing  (by 
§  2,  now  itself  repealed  by  **The 
Statute  Law  Revision  Act,  1894" 
(57  &  58  V.  c.  56) )  an  earlier  Act  on 
the  same  subject  (39  &  40  Y.  c.  48), 
passed  in  1876. 
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INSPECTION  AND  PROOF  OP  BANKERS'  BOOKS.      [PART  V. 

used  in  tlie  ordinary  business  of  the  bank,^ — shall,  in  all  legal 
proceedings,  oivil  or  oriminal,  including  arbitrations,^  and  for  or 
against  au j  one,'  be  received  as  primft  facie  evidence  of  such  entry, 
and  of  the  matters,  transactions  and  accounts  therein  recorded.^ 
But  such  copy  cannot  be  received  unless  proof  be  given  that  the 
book  was,  at  the  time  of  the  making  of  the  entry,  one  of  the 
ordinary  books  of  the  bank,  and  is  in  the  custody  or  control  of  the 
bank,  and  that  the  entry  was  made  in  the  ordinary  course  of 
business.^  Such  proof  may  be  given  by  a  partner  or  officer  of  the 
bank,  and  either  orally  or  by  affidavit.*  The  copy  must  also  be 
an  examined  copy,  and  proof  of  that  fact  "  shall  be  given  by  some 
person  who  has  examined  the  copy  with  the  original  entry,"  and 
mat/  be  given  either  orally  or  by  affidavit.'  The  statute  also 
enacts,^  that  ''A  banker  or  officer  of  a  bank  shall  not,  in  any  legal 
proceeding  to  which  the  bank  ts  not  a  party^  be  compellable  to 
produce  any  banker's  book,"  or  to  appear  as  a  witness  to  prove  the 
matters  therein  recorded,  unless  by  order  of  a  judge®  made  for 
special  cause. ^^  By  another  section  ^^  the  court  or  judge  is 
empowered,  on  the  application  of  any  party  to  a  legal  proceeding, 
to  order  ^  "  that  such  party  be  at  liberty  to  inspect  and  take  copies 
of  any  entries  in  a  banker's  book  for  any  of  the  purposes  of  such 
proceedings ; "  and  any  such  order  may  be  made  with  or  without 
summoning  the  bank  or  any  other  party,^'  ^*  and  shall  be  served  on 


M2  &  43  V.  c.  11,  §  9. 

»  §  10. 

»  Harding  v.  Williams,  1880  (Fry, 

J.). 

•  §3. 

•  §4. 

•  Id. 
'  §5. 

•  §  6. 

•  This  term  includes  the  judge  of 
a  county  court  with  respect  to  any 
action  in  such  couit :  §  10. 

**^  The  costs  of  such  an  order  are 
•*  in  the  discretion  of  the  court  or 
judge":  §8. 

"  §  7.  As  to  this,  see  Perry  v, 
Phosphor  Bronze  Co.,  1894  (C.  A.). 

"  See  Davios  v.  White,  1884,  as  to 
what  affidavit  will  be  required  in 
Bupport  of  an  application  for  an 
order  under  the  Act.  Such  order  may 


be  for  the  inspection  of  books  relating 
to  an  account  kept  for  a  person  not 
a  party  to  the  action :  Howard  v. 
Boal,  1889.  Generally  speaking,  the 
person  whose  account  is  to  be  in- 
spected must,  however,  be  served 
with  the  order :  Ainott  v,  Hayes, 
1887,  C.  A.  Such  order  ought, 
moreover,  to  be  limited  to  the  time 
which  covers  the  dispute.  See  S.  0. 
(Cotton,  L.J.,  and  Bowen,  L.J.).  A 
person  against  whcim  such  an  order 
nas  been  made  in  entitled  to  seal  up 
such  parts  of  the  books  which  are  the 
subject  of  the  order  as  he  swears  to 
be  irrelevant  to  the  matters  in  iasue : 
Pamell  v.  Wood,  lb92,  C.  A. 

^  An  order  to  inspect  may  be 
granted  ex  parte,  and  without  evi- 
dence, in  any  rivil  proceeding.  See 
Amott  V.  Hayes,  1887,  C.  A. 
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ihe  bank  three  clear  days^  before  the  same  is  to  be  obeyed,  unless 
the  court  or  judge  otherwise  directs."  This  statute  applies  to  all 
ordinary  banks,  savings  banks,  post  office  savings  banks,'  and 
companies  carrying  on  business  as  bankers  to  which  the  Companies 
Acts,  1862  to  1880,  apply,  which  have  duly  furnished  to  the 
registrar  of  joint-stock  companies  the  prescribed  lists  and  sum- 
maries ; '  and  it  endeavours  ^  to  facilitate  the  proof  of  '^  any 
person,  persons,  partnership,  or  company  "  being  included  within 
any  one  of  these  categories. 

§  1609.  The  second  of  the  two  cases  just  referred  to'^  arises 
in  the  case  of  documents  relating  to  friendly  societies.  The 
Friendly  Societies  Act,  1875,*  enacts,^  that  "  every  instrument  or 
document,  copy  or  extract  of  an  instrument  or  document  bearing 
the  seal  or  stamp  of  the  central  office  shall  be  received  in  evidence 
without  further  proof,"  and  it  is  also  provided  that  "  every  docu- 
ment purporting  to  be  signed  by  the  chief  or  any  assistant  registrar, 
or  any  inspector  or  public  auditor  under  this  Act,  shall,  in  the 
absence  of  any  evidence  to  the  contrary,  be  received  in  evidence 
without  proof  of  the  signature."  The  last  provision  relates  only 
to  original  documents,  and  copies  or  extracts  are  not  admissible  as 
evidence  unless  they  are  sealed  in  accordance  with  that  first  quoted. 

§  1610.  Betuming  again  to  the  consideration  of  the  mode  of 
proof  of  documents  under  the  Documentary  Evidence  Acts,  it  may 
be  enquired  what  documents  can  be  regarded  as  certified  copies  or 
extracts  within  the  meaning  of  those  Acts. 


^  Exclusive  of  Sundav,  Christmas 
Day,  Good  Friday,  and  any  Bank 
Holiday:  §11. 

*  $  9. 

*  45  &  46  V.  c.  72,  511,  subs.  2. 

*  By  §  9,  which  is  as  follows: — 
"  In  this  Act  the  expressions  *  bank' 
and  '  banker '  mean  any  person,  per- 
sons, partnership,  or  company  carry- 
ing on  the  business  of  bankers,  and 
having  duly  made  a  return  to  the 
Commissioners  of  Inland  Bevenue, 
and  also  anv  savings  bank  certified 
under  the  Acts  relating  to  savings 
banks,  and  also  any  post  office 
savings  bank.  The  fact  of  any  such 
bank  having  duly  made  a  return  to 
the  Commissioners  of  Inland  Be- 
venue, may  be  proved  in  any  legal 
proceeding,  by  production  of  a  copy 


of  its  return  verified  by  the  affidavits 
of  a  partner  or  officer  of  the  bank, 
or  by  the  production  of  a  copy  of  a 
newspaper  purporting  to  contain  a 
copy  of  such  return  published  by  the 
Commissioners  of  Inland  Bevenue; 
the  fact  that  any  such  savings  bank 
is  certified  under  the  Acts  relating 
to  sayings  banks  may  be  proved  by 
an  office  or  examined  copy  of  its 
certificates;  the  fact  that  any  suc^ 
bank  is  a  post  office  savings  bank 
may  be  proved  by  a  certificate,  pur- 
porting to  be  under  the  hand  of  her 
Majesty's  Postmaster-General,  or 
one  of  the  secretaries  of  the  post 
office." 

»  Supra,  §  1608a. 

•  38  &  39  V.  0.  60. 

'  §39. 
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§  1610a.  a  general  provision^  on  this  subject  exists  to  the  effect  that  docQ- 
ments  which  pwyort  to  be  verified  in  the  manner  required  by  the  statute  ren- 
dering them  admissible  must  be  receiTcd  in  evidence  without  proof  of  the  seal, 
the  signature,  or  the  official  character  of  the  party  verifying  them. 

§  1611.  It  would  be  alike  tedious  and  unprofitable  to  enumerate  in  the  text 
of  this  work  all,  or  even  many,  of  the  cases  in  which  evidence  may  be  given 
by  means  of  certificates,  or  of  certified  copies  of,  or  extracts  from,  documents. 
It  will  suffice,  in  this  place,  to  mention  a  few  of  the  matters  of  most  frequent 
occurrence  which  are  provable  by  certificates  or  by  certified  copies  of,  or 
extracts  from,  documents.' 


*  Contained  in  **  Documentary  Evidence 
Act,  1845"r8  &  9V.C.  113),  §  l,citedante,§  7. 

*  Some  (out  not  all)  of  the  other  matters 
as  to.  which  proof  is  allowed  to  be  given, 
in  the  way  mentioned  in  the  text,  are  the 
following: — Adulteration:  see  The  Sale  of 
Food  and  Drugs  Act,  1875.  Analysts^  Certi- 
ficates :  see  The  Sale  of  Food  and  Drugs  Act, 
1875.  •*  The  Army  Act,  1881 "  (44  &  45  V. 
c.  58),  §§  157,  162,  subs.  6,  provides  that  no 
person  subject  to  mHitarv  law,  who  has 
been  acquitted  or  convicted  of  any  offence, 
either  by  a  court-martial  or  by  a  competent 
civil  court,  is  liable  to  be  tried  again  by 
a  court-martial  in  respect  of  the  same 
offence ;  and  by  §  164,  the  officer  having 
the  custody  of  the  records  of  a  civil  court 
in  which  any  such  person  has  been  tried 
must,  if  required  by  tne  commanding  officer 
of  the  accused,  or  by  any  other  officer, 
transmit  to  him  a  certificate  setting  forth 
the  offence  for  which  the  accused  was  tried, 
together  with  the  judgment,  whether  of 
conviction  or  acquittal  ;  and  any  such 
certificate  is  to  be  **  sufficient  evidence  of 
the  conviction  and  sentence  or  of  the  ac- 

Suittal."  This  section  has  been  applied  to 
le  reserve  forces  by  45  &  46  V.  c.  48,  §  27; 
and  to  the  militia  by  "  The  Militia  Act, 
1882"  (45  &  46  V.  c.  49),  §  44,  subs.  1. 
Birth  Certificates :  see  infra,  '*  Certified  Ex- 
tracts from  Eegisters,'*  Under  **  The  Build- 
ing Societies  Acts,  1874  and  1877  "  (37  &  38 
V.  c.  42,  §  20;  40  &  41  V.  c.  63,  §  6,  and 
Sched.  of  Forms),  any  certificate  of  incor- 
poration or  of  registration,  or  other  docu- 
ment relating  to  a  building  society,  and 
purporting  to  be  signed  by  the  registrar, 
shall,  in  uie  absence  of  anv  evidence  to  the 
oontiury,  be  received  by  all  courts  without 
proof  of  the  signature.  **  The  Cemeteries 
Clauses  Act,  1847  "  (10  &  11  V.  c.  65),  by 
§  7,  empowers  two  justices  to  correct  any 
omission,  misstatement,  or  wrong  descrip- 
tion which  it  shall  appear  to  them  arose 
by  mistake,  respecting  any  lands,  or  the 
owners,  lessees,  or  occupiers  thereof,  which 


shall  be  contained  in  the  special  Act,  or 
in  the  schedule  thereto,  or  in  the  plans  or 
books  of  reference  relating  to  the  under- 
taking; and  the  correction  shall  be  em- 
bodied in  a  certificate  which  shall  state  the 
particulars  of  the  error,  and  shall,  along 
with  the  other  documents  to  which  it  re- 
lates, be  deposited  with  the  clerk  of  the 
peace  for  the  county  where  the  lands  are 
situate;  and  thereupon  the  undertakers  may 
take  the  lands  or  make  the  works  in  accord- 
ance with  such  certificate.  §  8  further  pro- 
vides that  copies  of  the  plans  and  books  of 
reference,  and  of  the  corrections  or  extracts 
therefrom,  certified  by  the  clerk  of  the 
peace  in  whose  custody  the  documents  are, 
shall  be  received  in  all  courts  of  justice  and 
elsewhere  as  evidence  of  their  contents.  See 
further,  post,  §  1637a.  Certified  Eiirads 
from  Registers  of  Births,  Deaths,  or  Mar- 
riages :  As  to  these,  see  ante,  §  1601,  n., 
sub  tit.  *^  Birth,  Marriage, or  Death  Registers.^ 
As  to  what  original  registers  are  them^^elves 
admissible  in  evidence  (in  which  cases  cer- 
tified copies  or  extracts  will,  generally 
speaking,  be  also  evidence),  see  ante, 
§  1595,  n. ;  also  as  to  registers  of  births, 
deaths,  and  burials,  post,  §  1775;  and.  as 
to  registers  of  marriages,  ante,  §§  1592-5. 
Further,  3  &  4  V.  c.  92,  by  §  9,  requires  the 
registrar-general  to  certify  and  seal  with 
his  official  seal  all  extracts  granted  by  him; 
and  makes  all  extracts  purporting  to  be  so 
sealed  receivable  in  evidence  in  all  cai^es; 
by  §  10,  requires  every  extract  to  d&icribe 
the  register,  &c.,  from  which  it  is  taken, 
and  to  express  that  it  is  one  of  those  de- 
posited in  the  General  Register  Office  under 
the  Act;  and  by  §§  11 — 16,  requires  every 
party  intending  to  use  in  evidence  in  ayil 
cases  a  certified  copy  of  a  register,  to  give 
notice  in  writing  to  the  other  side,  at  the 
same  time  delivering  to  him  a  copv  of  the 
extract ;  while  by  §  17,  it  is  provided  that 
in  all  criminal  cases  the  original  registers 
shall  be  produced.  Certified  copies,  sealed 
or  purporting  to  be  sealed  with  the  seal  of 
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the  General  Register  Oifioe,  are  made 
evidence  by  §  38  of  *'  The  Registration  Act, 
1836  "  (6  &  7  W.  4.  c.  86).  The  same  Act, 
by  §  35,  enables  the  clergyman,  superin- 
tendent registrar,  and  other  officers  to  give 
certified  copies  of  local  registers,  and  these 
are  evidence  under  §  14  of  "  The  Evidence 
Act,  1851"  (14  &  15  V.  c.  99,  cited  ante, 
§  1599).  As  to  Scoteh  marriages,  17  &  18 
V.  c.  80,  §  58,  enacts,  that  every  extract 
from  a  renter  book  kept  under  that  Act, 
if  authenticated  and  signed  by  the  registrar- 
j^neral,  when  made  from  registers  kept  at 
the  General  Registry  Office,  or  by  the 
registrar,  if  made  from  any  parochial  or 
district  register,  shall  be  admissible  in 
evidence;  but  as  **The  Documentary  Evi- 
dence Act,  1845,"  does  not  extend  to  Scot- 
land, it  apparently  is  necessary  to  prove 
the  signatures  and  officiid  characters  of  the 
persons  signing  the  extracte.  Similar  pro- 
visions open  to  the  same  remark  are  con- 
tained in  19  A  20  V.  c.  26,  §  2,  as  to  cer- 
tified copies  of  irregular  Scotch  marriages. 
Marriages  of  British  subjects  in  foreign 
countries  have,  since  28th  July,  1849, 
been  kept  by  British  consuls,  and  certified 
copies  of  them  annually  furnished  for  the 
reg:i.strar-general,  and  are  evidence  bv  12 
&  13  V.  c.  68,  §§  11,  12,  18.  And  see 'also 
infra,  sub  tit.  "  Registers:'  **  The  Chari- 
table Trustees  Incorporation  Acty  1872"  (35  & 
36  V.  c.  24),  §§  1,  6,  empowers  the  Charity 
Gonunissioners  to  grant  certificates  of  in- 
corporation to  the  trustees  of  charities  esta- 
blished for  religious,  educational,  literary, 
scientific,  or  public  charitable  purposes; 
and  every  such  certificate  is  conclusive  evi- 
dence that  all  the  preliminary  requisitions 
of  the  Act  have  been  complied  with ;  and 
the  date  of  incorporation  shall  be  deemed 
to  be  that  which  is  mentioned  in  the  certi- 
ficate. Under  *'  The  Chimney  Sweepers  Act^ 
1875  "  (38  &  39  V.  o.  70),  §  14,  any  entry  in 
the  registers  of  master  sweeps,  which  are 
required  by  the  Act  to  be  kept  by  the  chief 
of&cers  of  police,  may  be  proved  by  a  copy 
purporting  to  be  certified  as  true  by  the 
chief  officer;  and  any  statement  purport- 
ing to  be  signed  by  him  **of  the  absence 
of  such  an  entry  in  any  case"  is  *' evidence 
of  the  matters  therein  appearing."  **7'Ae 
Clerical  Disabilities  Act,  1870"  C6'3  &  34  V. 
c.  91). — To  render  a  parson's  aeed  of  re- 
linquishment available  under  this  Act,  first, 
the  deed  must  be  inroUed  in  the  Inrolment 
Department  of  the  Central  Office  (R.  S.  G. 
1883,  Old.  LXI.  rr.  1, 9);  and  next,  an  office 
copy  of  it  must  be  recorded  by  the  bishop. 
The  Act  then  ])rovide8  (§  7)  that  '*a  copy  of 
the  record  in  the  registry  of  the  diocese, 
duly  extracted  and  oertihed  by  the  regis- 


trar of  the  bishop,  shall  be  evidence  of  the 
due  execution,  inrolment,  and  recording  of 
the  deed,  and  of  the  fulfilment  of  all  the 
requiremente  of  the  Act  in  relation  thereto." 
Under  **  The  Colonial  Stock  Act,  1877  "  (40  & 
41  Y.  c.  59),  §  18,  certain  certificates  and 
liste,  furnishing  particulars  of  the  amount 
of  the  debt,  the  numbers  and  names  of  the 
stockholdera,  and  other  matters,  and  au- 
thorised to  be  given  to  any  stockholder  by 
the  registrar  of  colonial  stock,  are  made 
admissible  in  evidence.  **  The  Consular 
Marriages  Act,  1849"  (12  &  13  V.  c.  68),  as 
to  marriages  since  1st  January,  1893,  re- 
pealed and  superseded  by  the  Foreign  Mar- 
riage Act,  1892  (55  &  56  V.  c.  23)  (which 
see),  after  authorising  British  consuls  to 
solemnise  and  register  certain  marriages, 
enacted,  in  §  17,  that  in  every  action  or  suit 
for  forfeiture,  and  upon  every  prosecution 
for  perjury,  **the  declaration  and  ccrt.ficato 
of  the  consul,  under  his  hand  and  consular 
seal,  shall  be  received  and  taken  as  good 
and  valid  evidence  in  the  law  of  all  facts 
and  matters  stated  in  such  declaration  and 
certificate,  without  its  being  necessary  for 
the  said  consul  to  attend  in  person  to  prove 
the  same."  *'  The  Corrupt  and  Illegal  PraC" 
tices  Act,  1883"  (46  &  47  V.  o.  51),  §  53, 
subs.  3,  provides  that  in  any  prosecution 
or  action  for  any  offence  against  the  Act, 
the  certificate  of  the  returning  officer  that 
the  election  was  duly  held,  and  that  the 
person  named  in  the  certificate  was  a  can- 
didate, **  shall  be  sufficient  evidence  of  the 
facts  therein  stated."  Costs  in  Parlia- 
mentary  Proceedings :  see  Parliamentary 
Costs,  &c,  Courts-martiai :  see  The  Army 
Act.  ''  The  Crown  Lands  Act,  1832  "  (2  W. 
4,  c.  1,  §  26;  see,  also,  *'The  Crown  Lands 
Act,  1853,"  §  6),  enacts  with  respect  to  all 
deeds  relating  to  the  possessions  of  the 
Crown,  which  are  inrolled  in  the  Land 
Revenue  Office,  that  a  memorandum  of  in- 
rolment on  the  deed,  purporting  to  be 
signed  by  the  keeper  of  the  records  and 
inrolmeiits,  or  his  deputy  or  assistant,  shall 
be  receivable  as  sufficient  evidence,  not 
only  of  the  inrolment,  but  even  of  the  due 
execution  of  the  deed,  and  that,  too,  with- 
out proof  of  the  signature  attached  to  it. 
The  Act,  11  &  12  V.  c.  83,  §§  6,  14,  contains 
somewhat  similar  enactments  as  to  docu- 
mente  inrolled  in  the  Duchy  of  Cornwall, 
or  in  the  Duchy  of  Lancaster,  since  the 
31st  of  August.  1848,  and  relating  to  the 
lands  or  possessions  of  the  respective 
Duchies.  Death  Registers,  or  Certijicate$ 
from  Registers  :  see  infra,  **  Registers,'*  and 
supra,  **  Certified  Extracts,  <fcc."  *' The 
Diseases  of  Animals  Act,  1894"  (57  &  58  V. 
0.  57),  provides,  by  {  48  (sum.  1),  that 
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"  in  any  proceeding  under  this  Act  no 
proof  snail  be  recjuired  of  the  appoint- 
ment or  handwriting  of  an  inspector 
or  other  officer  of  the  Board  of  Agri- 
oultiiro,  or  of  the  clerk  or  an  inspector 
or  other  officer  of  a  local  authority." 
On  an  inspector  reporting  a  cow" 
shed,  field,  or  other  place,  to  have  been, 
within  ten  days,  infected  with  cattle 
plague,  he  is  to  inform  the  Board  of 
Agriculture,  who  forthwith  inquire 
into  the  subject.  Id.  §  5.  The  cer- 
tificate of  a  veterinary  inspector  that 
an  aniTnal  is  or  was  affected  with  dis- 
ease is,  by  §  46,  subs.  5,  cojiclusive  evi- 
dence, in  all  courts  of  justice,  of  the 
matter  certified.  **  I'ke  Ecclesiastical 
Dilapidations  Act,  1871"  (34  &  35  V. 
c.  43),  §§  27,  46,  50,  makes  the  certifi- 
cate of  the  official  surveyor  of  the  dio- 
cese conclusive  evidence  of  the  due 
execution  of  repairs  directed  by  him 
to  be  executed.  **  The  Elementary 
Education  Acts,  1870  and  1873"  (33  & 
34  V.  c.  75,  §§  64,  83  ;  36  &  37  V.  c.  86, 
$  24,  subs.  5),  contain  special  clauses 
with  respect  to  the  prooi  and  admissi- 
bility of  certificates  granted  either  by 
the  Education  Department  or  by  the 
principal  teacher  of  a  public  elemen- 
tary school.  **  The  Factory  and 
Workshop  Act,  1878"  (41  V.  c.  16).— 
Certificates  of  fitness  for  employment, 

Granted  by  the  "surgeon  for  the 
istrict,"  under  §§  27—30  of  this  Act, 
are  probably  prim&  facie  evidence  of 
the  age  of  the  persons  named  therein, 
and  are,  it  seems,  if  pui'porting  to  be 
duly  signed  by  such  surgeon  (see, 
however,  21  &  22  V.  c.  90,  §  37,  which 
enacts  that  no  medical  or  surgical 
certificate  '*  shall  be  valid,  unless  the 
person  siting  the  same  be  registered 
under  this  Act"),  receivable  in  evi- 
dence without  proof;  and,  whether 
the  law  be  so  or  not,  it  is  clear  that, 
by  §  92,  a  written  declaration  by 
the  certifying  surgeon  **that  he  has 
personally  examined  a  person  em- 
ployed in  a  factory  or  workshop  in 
his  district,  and  believes  him  to  be 
under  the  age  set  forth  in  the  decla- 
ration, shall  be  admissible  in  evi- 
dence of  the  age  of  that  person." 
The  Foreign  Marriage  Act,  1892,  pro- 
vides, §  17,  as  f ollows :— "  All  the 
provisions  and  penalties  of  the  Mar- 
riage Registration  Acts,  relating  to 
any  registrar,  or  register  of  mar- 
riages, or  certified  copies  thereof, 
shall  extend  to  every  marriage  offi- 
oer.  and  to  the  registers  of  marriages 
under  this  Act,  and  to  the  certified 


copies  thereof  (so  far  as  the  same  are 
applicable  thereto),  as  if  herein  re- 
enacted  and  in  terms  made  appli- 
cable to  this  Act,  and  as  if  every 
marriage  officer  were  a  registrar 
under  the  said  Acts."  Under  "  The 
Friendly  Societies  Act,  1875"  (38  & 
39  V.  c.  60),  §  11,  subs.  7  and  10, 
and  Sched.  IV.,  '*an  acknowledg- 
ment of  registry  "  issued  by  the  re- 
gistrar, on  bem^  satisfied  that  a 
society  has  complied  with  the  statu- 
tory requirements,  and  specifying 
the  designation  of  the  society  ac- 
cording to  the  classification  in  the 
Act,  is  conclusive  evidence  that  the 
society  has  been  duly  registered, 
unless  it  be  proved  that  the  registry 
has  been  suspended  or  cancelled ;  and 
under  $  13,  subs.  4,  the  registrar 
shall,  on  being  satisfied  that  any 
proposed  amendment  of  a  rule  of  any 
sucn  society  is  not  contrary  to  the 
provisions  of  the  Act,  issue  to  the 
society  an  acknowledgment  of  re- 
gistry of  the  same,  which  shall  be 
conclusive  evidence  that  the  same 
is  duly  registered.  By  §  15,  subs.  15, 
documents  under  the  Act  are  exempt 
from  stamp  duty.  "  The  Harbours^ 
Docks  and  Piers  Clauses  Act,  1847" 
(10  &  11  V.  c.  27),  contains,  in  SS  7. 
10,  provisions  similar  to  those  in 
§§  7,  8,  of  "The  Cemeteries  CUuses 
Act,  1847,"  mentioned  above,  and 
also,  in  §  26,  provides  that  the  chair- 
man of  quarter  sessions  may  grant 
certificates,  which  shall  be  oonclusive 
evidence  that  the  works  are  com- 

$leted  and  tit  for  public  use.  Highway 
Hstricts :  Justices*  Orders  for  the  for- 
mation of.  See  ante,  §  1571,  n.  In- 
demnity Certificates  are  sometimes 
granted  to  witnesses  who  make  full 
oisclosures  respecting  corrupt  ])rac- 
tices  at  parliamentary  elections, 
gaming,  and  other  illegal  trans- 
actions; and  in  the  event  of  anv 
ulterior  proceedings  a^;ain8t  soidk 
witnesses  the  certificates  constitute  a 
valid  defence,  and  will  be  received  in 
evidence  on  their  inere  production^ 
provided  that  they  be  drawn  up  in 
the  proper  form,  and  that  they  pur- 
port to  be  signed  by  the  persons  who 
are  respectively  authorised  to  grant 
them.  See  the  Acts  noticed  ante, 
§  1455,  n.,  and  8  &  9  V.  c.  113,  §  1, 
cited  ante,  $  7.  Under  "The  Par- 
liamentarv  Elections  Act,  1868*' 
(31  &  32  V.  c.  125),  §  33,  "  the  certi- 
ficate shall  be  given  under  the  hand 
of  the  judge.'^    Under  ''The  in- 
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dustrial  Schools  Act,  1866  "  (29  &  80 
V.  c.  118 ;  see  as  to  Ireland,  31  &  32 
V.  c.  25,  S  24,  Ir.),  S  ^0,  a  certificate 
purportiug  to  be  certified  by  one  of 
tKe  managers  of  such  a  scnool,  or 
the  secretary,  or  by  the  superin- 
tendent or  other  person  in  charge  of 
the  school,  to  tne  effect  that  the 
child  therein  named  was  duly  re- 
ceived into,  and  is  at  the  signing 
thereof  detained  in,  the  school,  or 
has  been  duly  discharged,  or  other- 
wise disposed  of,  shall  be  evidence  of 
the  matters  therein  stated.  In  §$  7, 
9,  46,  of  the  same  Act,  and  in  §§  6,  8, 
36,  of  the  Irish  Act,  are  contained 
provisions  somewhat  similar  to  those 
Delow  stated  to  be  contained  in  §§  4, 
33,  of  "The  Reformatory  Schools 
Act,  1866."  **The  Industrial  and 
Provident  Societies  Act,  1876 "  (39  ft 
40  V.  c.  45),  §  7,  subs.  7,  10,  contains 
provisions  as  to  proof  of  the  due 
registration  of  such  societies  similar 
to  those  in  §  U,  subs.  7,  10,  of  **  The 
Friendly  Societies  Act,  1875."  Judg- 
ments :  see  Registrar  of  Judgments  in 
Ireland,  .  Under  **  The  Judgmettt 
Mortgage  {Ireland)  Act,  1850"  (13  & 
14  V.  c.  29),  §S  6,  7,  in  order  to 
prove  a  judgment  mortgage,  first, 
the  judgment  must  be  proved  in  the 
nsual  way;  next,  the  affidavit  filed 
when  the  judgment  is  entered  must 
be  proved  by  an  office,  or  a  certified, 
or  an  examined,  copy;  and,  lastly, 
the  due  registration  of  an  office  copy 
of  this  affidavit  in  the  office  for 
registering  deeds  and  wills  in  Ire- 
land must  be  proved  either  by  an 
examined  or  a  certified  copy.  It 
seems  doubtful  whether  such  last- 
named  copy  will  be  received  in  evi- 
dence unless  the  notice  required  by 
•*The  Registry  of  Deeds  (Ireland) 
Act,  1832,"  S  32,  bolow  cited,  has 
been  duly  given.  See  Duncan  v, 
Brady.  1860 (Ir.);  13&  14V.C.  72,  §9. 
Under  "  The  Lands  Clatises  Consoli- 
dation Act,  1845"  (8  &  9  V.  c.  18), 
}§  16,  17,  the  fact  that  the  whole 
capital  has  been  subscribed,  until 
which  has  been  done  no  company 
can  put  in  force  its  compulsory 
powers  of  taking  land,  may  be  proved 
oy  a  certificate  under  the  handst  of 
two  justices,  granted  on  the  applica- 
tion of  the  promoters,  and  the  pro- 
duction of  such  evidence  as  such 
justices  think  sufficient.  **  The 
MarheU  and  Fairs  Clauses  Ad,  1847  " 


(10  &  11  V.  c.  14),  contains,  in  §§7, 
8,  clauses  similar  to  those  in  §§  7,  8,  of 
"  The  Cemeteries  Clauses  Act,  1847," 
above  noticed ;  it  also  provides,  in 
$  32,  that  two  justices  may  grant 
certificates,  which  shall  be  conclusive 
evidence  that  the  works  are  com- 
pleted and  fit  for  public  use.  The 
Marriage  Acts  (see  **The  Marriage 
Act,  1836"  (6  &  7  W.  4,  c.  85),  §  37 ; 
"The  Births  and  Deaths  Registration 
Act,  1837  "  (7  W.  4  &  1  V.  c.  22), 
§  5;  "The  Marriages  (Ireland)  Act, 
1844  "  (7  &  8  V.  c.  81),  §  43,  Ir.),  pro- 
vide that  if  any  action  be  brought 
a^inst  a  party  for  having  vexa- 
tiously  entered  a  caveat,  "  a  copy  of 
the  declaration  of  the  Registrar- 
General,  purporting  to  be  sealed  with 
the  seal  of  the  General  Register  Office, 
shall  be  evidence  that  the  registrar- 
general  has  declared  such  caveat  to 
be  entered  on  frivolous  grounds,  and 
that  they  ought  not  to  obstruct  the 
grant  of  the  licence,  or  the  issue  of 
the  certificate ; "  and  the  plaintiff 
thereupon  shall  recover  costs  and 
damages.  **  The  Marriage  and  Regis^ 
tration  Act,  1856"  (19  &  20  V.  c.  1 19), 
contains,  in  §  24,  provisions  some- 
what similar  to  those  in  §  11  of 
"The  Places  of  Worship  Registra- 
tion Act,  1855,"  below  mentioned. 
Marriage  Certificates :  see  supra,  sub 
tit.  Certified  Extracts  /ram  Registers, 
&c,  "  The  Naturalization  Act,  1870  " 
(33  &  34  V.  c.  14),  §  12,  provides  that 
certificates  of  naturalization,  and  of 
re-admission  to  British  nationality, 
as  well  as  all  declarations  authorised 
to  be  made  under  the  Act,  may  be 
proved  by  the  production  of  the  ori- 
ginal documents,  or  of  any  copies 
certified  to  be  true  by  a  Secretary 
of  State,  or  by  some  peraon  autho- 
rised by  such  secretary  to  give  them. 
Under  "  The  Parliamentary  Costs  Act^ 
1865"  (28  &  29  V.  c.  27),  §§  3,  5, 
"  The  House  of  Lords  Costs  Taxation 
Act,  1849"  (12  &  13  V.  c.  78),  §  9, 
and  "The  House  of  Commons  Coats 
Taxation  Act.  1847"  (10  &  1 1  V.  c.  69), 
§  9,  the  Clerk  of  tne  Parliaments, 
or  Clerk- Assistant,  the  Speaker,  and 
the  Taxing  Officer  of  the  Lower 
House,  are  respectively  authorised 
to  issue  certificates  of  the  amount  of 
costs  allowed  on  taxation  in  respect 
of  private  bills;  and  such  certificates 
are  conclusive  evidence  of  the  amount 
of  such  coats  in  all  legal  proceedings, 
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and  operate  on  production  as  war- 
rants of  attorney  to   confess  judg- 
ment, unless  the  defendant  has  in 
his  statement  of  defence  denied  his 
liability  to  make  any  payment  in 
respect  of  them.     The  signatures  to 
such  certificates  need  not  be  proved. 
See  8  &  9  V.  c.  113,  §  1,  cited  ante, 
§  7.     See,  also,  Williams  v.  Swansea 
Canal  Navigation  Co.,  18G8.    Parlia- 
mentary  Faptra. — The  Act   to  give 
Summary  Protection  to  Persons  em- 
ployed in  the  Publication  of  Parlia- 
mentary Papers  (3  &  4  V.  c.  9),  §  1, 
provides  that  all  proceedings,  civil 
or  criminal,  against  any  person  for 
the  publication  of  papers  printed  by 
order  of  Parliament  shall  be  stayed 
upon  the  production  of  a  certificate 
under  the  hand  of  the  Lord  Chan- 
cellor,   the    Lord    Keeper,    or    the 
Speaker  of  the  House  of  Lords  for 
the  time  being,   the    Clerk  of    the 
Parliaments,    the    Speaker    of    the 
House  of  Commons,  or  the  Clerk  of 
the  same  House,  stating  that  such 
papers  were  published  by  order  of 
either  House.     The  affidavit  verify- 
ing such  certificate  required  by  the 
Act  is  not  now  necessary.     See  8  & 
9  V.  c.   113,  §   1,   cited  ante,  §  7. 
*'  The  Patents,   DesignSy   and    Trade 
Marks  Act,  1883"  (46  &  47  V.  c.  67), 
§  31,  provides  that  the  jud^  before 
whom  any  action  for  infringing  a 
patent  shall  be  tried  may  **  certify 
that  the  validity  of  the  patent  came 
in  question;  and  if  the  court  or  a 
judge  so  certifies,  then  in  any  sub- 
sequent action  for  infringement,  the 
plaintiff  in  that  action,  on  obtaining 
a  final  order  or  judgment    in    his 
favour,    shall    have  his   full   costs, 
chnr^s,   and  expenses,  as  between 
solicitor  and  client,  imless  the  court 
or  a  judge  trying  the  action  certifies 
that  he  ought  not  to  have  the  same." 
See  Honiball  v.  Bloomer,  1854.     The 
same  statute  provides,  in  §  96,  that 
any  certificate  purporting  to  be  under 
the  hand  of  the  Comptroller- General 
of  Patents,  Designs,  and  Trade  Marks 
**  as  to  any  entry,  matter,  or  thing, 
which  he  is  authorised  by  that  Act, 
or  any  general  rules  made   there- 
under, to  make  or  do,  shall  be  prim& 
facie  evidence  of  the  entry  having 
been  made,  and  of  the  contents  there- 
of, and  of  the  matter  or  thing  having 
been    done  or  left  undone."      The 
Comptroller  is  further  directed,  in 


§  49,  to  **  grant  a  certificate  of  regis- 
tration to  the  proprietor  of  the  de- 
sign when  registered."     **  Tfie  Place$ 
0/    Worship   Regulation   Ad,    1855" 
(18  &  19  V.  c.  81),  §  11,  provides  that 
a  certificate  of  the  Begistrar-Greneral, 
sealed  or  stamped  with  the  seal  of 
the  General  Register  Office,  that,  at 
the  time  or  times  therein  stated,  any 
place  certified  to  him  as  a  place  of 
meeting  for  religious  worship  was 
duly  certified  and  duly  recorded  as 
required  by  the  Act,  and  that  at  the 
date  of  such  sealed  or  stamped  cer- 
tificate the  record  of  such  certifica- 
tion remained  uncancelled,  shall  be 
received  in  all  judicial  proceedings 
as    evidence    of   the    several    facts 
therein  mentioned  without   further 
or  other   proof.      **  The  Poor   Law 
Amendment  Acts,  1844  and  1848"  (7  & 
8  V.  0.101;  and  11  &  12  V.  c.  110).— 
§  69  of  the  Act  of  1848  authorises 
boards    of    guardians    and    district 
boards  to  make  certificates  of  the 
chargeability  of  any  paupers ;  and  if 
these  documents  substantially  follow 
the  form  given  in  Schedule  C.  of  the 
Act,  and  purport  to  be  si^ed  by  the 
chairmen  of  the  respective  boards, 
to  be  sealed  with  theu*  seals,  and  to 
be    countersigned    by    their    clerk, 
they  are  prima  facie  evidence  of  the 
truth  of    all    statements    contained 
therein ;  and  no  other  proof  of  charge- 
ability  is  required  for  the  purpose 
of  making  any  order  of  removal  or 
other    order,   provided    such    order 
bear  date  within  twenty- one  days 
after  the  day  of  the  date  of  any 
such  certificate.     In  order  to  clear 
up  any  doubt  respecting  the  admis- 
sibility of  these  certificates,  the  Act 
of  1848  further  enacts,  in  §  11,  that 
in  any  court,  and  before  any  justice 
or  justices,  and  for  all  purposes,  a 
certificate  in  the  form  prescribed  in 
Sched.  C.  of  the  Act  of   1844,  and 
purporting   to  have  been  executed 
in  the  manner   prescribed   by  that 
Act,  shall  be  received  within  twenty- 
one  davs  from  the  date  thereof  as 
sufficient    evidence  of  the    charge- 
ability  of  the  person  named  therein, 
unless    the    contrary    be    otherwise 
shown.     **  The  Railway  Ckntses  Con- 
solidfxtion  Act,  1845"  (8  &  9  V.  c.  20), 
authorises  the  grant  of   certificates 
enabling  railway  companies  to  modify 
the  construction  of  roads,   bridges, 
and  other  engineering  works.    Thase 
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certificates  now,  under  14  &  15  Y. 
c.  64,  §  3,  issue  from  the  Board  of 
Trade,  and  are  admissible  in  evi- 
dence if  they  purport  to  be  signed 
by  one  of  the  secretaries  or  assistant- 
secretaries  of  the  board,  or  by  any 
other  officer  appointed  by  the  Doard 
to  sign  documents  relating  to  rail- 
ways. As  to  the  proof  of  certificates 
granted  before  tne  last- mentioned 
Act,  see  **  The  Railways  Clauses  Act, 
1845"  (8  &  9  V.  c.  20),  §§  66.  67; 
and  9  &  10  V.  c.  105,  §§  *2,  4.  "  The 
Railway  Compttnies  Powers  Act,  1864" 
(27  &  28  V.  c.  120,  §§  18,  30);  '»  The 
Railimty  Construction  Facilities  Act^ 
1864"  (27  &  28  V.  c.  121,  §§  20,  60).— 
Certificates  granted  by  the  Board  of 
Trade  under  these  Acts  must  be 
judicially  noticed,  and  are  provable 
by  copies  published  in  the  London, 
or  Edinburgh,  or  Dublin  Gazette. 
See,  also,  "  The  Bail  ways  (Powers 
and  Construction)  Acts,  1 864,  Amend- 
ment Act,  1870"  (33  &  34  V.  c.  19). 
•«  The  Be/ormatory  Schools  Act,  1866" 
(29  &  30  V.  c.  117),  §§  4,  33,  autho- 
rises the  Home  Secretary,  by  writing 
under  his  hand,  to  certify  that  any 
school  is  fitted  for  the  reception  of 
youthful  offenders ;  and  the  giant  of 
every  such  certificate  may  be  proved 
by  the  production  either  of  the  cer- 
tificate itself,  or  of  a  copy  of  the 
same,  purporting  to  be  signed  by 
the  inspector  of  reformatory  schools, 
or  of  the  Gazette  containing  a  notice 
of  such  grant.  The  withdrawal  of 
the  certificate  may  also  be  proved 
by  means  of  the  Gazette.  As  to 
proof  of  the  detention  of  an  offender 
in  such  schools,  see  §  33,  subs.  3,  of 
the  Act.  The  Irish  Act  of  1868  (31 
&  32  y.  c.  59,  Ir.),  contains,  in  §§  6, 
8,  29  and  36,  somewhat  similar  pro- 
visions. The  Act  to  amend  the  Laws 
for  **  Beyistratitm  of  Assurances  of 
Lands  in  Ireland'*  (13  &  14  V.  c.  72, 
Ir.),  provides,  in  §  47,  that  copies  or 
extracts  provided  by  the  I'egiHtrar 
from  any  document  which  has  been 
deposited  in  the  register  office  under 
the  Act,  and  sealed  on  each  sheet 
with  the  seal  of  the  said  office,  and 
having  written  thereon  a  certificate 
purporting  to  be  signed  by  the 
pro^r  officer  of  the  said  office, 
slating   that  such  copy  or  extract 


is  an  examined  copv  of,  or  extract 
from,  a  document  aeposited  in  the 
*  said  register,  and  specifying  the  book 
or  parcel  in  which  such  document  is 
made  up,  and  the  number  of  such 
document  in  such  book  or  parcel, 
ahall  be  evidence  of  the  facts  stated 
in  such  certificate,  and  of  the  con- 
tents of  the  document  deposited  in 
the  register  office,  or  of  such  part 
thereof  as  is  purported  to  be  ex - 
tiacted.  **  The  Rtuisiry  of  Deeds 
[Ireiand)  Act,  1832*^  (2  &  3  W.  4, 
c.  87),  enacts  (§  32],  that  an  office 
copy  of  any  memorial  registered  in 
the  register  office  shall,  upon  being 
proved  in  like  manner  as  an  office 
copy  of  any  other  record,  be  receiv- 
able in  all  judicial  proceedings  as 
evidence  of  the  contents  of  the 
memorial  of  which  it  purports  to 
be  an  office  copy,  without  the  pro- 
duction of  the  original.  But  notice 
in  writing  of  the  production  of  such 
office  copy  must  be  given  to  the  ad- 
verso  party,  who  maj*,  by  a  counter- 
notice  require  production  of  the  ori- 
ginal, the  costs  of  producing  which 
will,  however,  have  to  be  paid  by 
either  party  as  the  court,  or  its  tax- 
ing officer,  may  determine.  The  Act 
for  the  better  Regulation  of  the  Office 
of  the  Registrar  of  Judgmetits  in  Ire^ 
land  {V6  &  14  V.  c.  74,  Ir.),  §  10, 
requires  the  registrar  to  grant  a 
certificate  under  his  hand  of  the 
registry  or  re-entry  of  any  judg- 
ment, or  revival,  decree,  rule,  order. 
Crown  bond,  recognizance,  or  lis 
pendens,  or  of  any  satisfaction, 
vacate,  or  quietus  in  his  office,  and 
this  certificate  is  made  evidence  of 
any  registry  or  re-entry.  An  assign- 
ment of  a  judgment  in  Ireland  may 
be  proved  by  an  examined  copy  of 
the  mrolment  of  the  memorial  (Fitz- 
gerald V.  Fitzgerald,  1849;  Hob- 
house  v.  Hamilton,  1803;  9  G.  2, 
c.  5,  Ir.,  amended  by  "  The  Statute 
Law  Eevision  Act,  1888"  (51  V. 
c,  3);  25  G.  2,  c.  14,  Ir.;  12  G.  3, 
c.  19,  §  3,  Ii*.),  and  a  certified  copy 
of  such  inrolment  would  probably, 
also,  be  admissible  (see  ante,  §  1455). 
*'  The  Sale  of  Food  and  Drugs  Act, 
1875"  (38  &  39  V.  c.  53),  §  21,  renders 
certificates  ^ven  by  analysts  under 
the  Act  admissible  in  evidence  if  thej 
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§§  1612 — 14.  It  BO  frequently,  however,  beoomes  neoeesary  in 
courts  of  justice  to  furnish  proof  of  the  trial,  conyiotion,  or  acquittal 
of  a  person  who  has  been  charged  with  an  indictable  offence,  that 
it  is  worth  while  to  set  out  in  this  place  the  provisions  which  Pajn- 


purport  to  be  mgned  by  the  persons 
eiving  them,  and  they  are  prini& 
laoie  evidence  of  the  result  of  the 
analysis,  unless  the  party  against 
whom  they  are  tendered  in  evidence 
shall  require  that  the  analyst  shall 
be  called  as  a  witness.  **  7  he  Towna 
Improvement  Clausee  Act^  1847"  (10 
&  11  v.  c.  34),  §  20,  contains  similar 
provisions  to  those  in  §  7  of  '*The 
Cemeteries  Clauses  Act,  1847,"  above 
set  out.  "  The  Traclts  Union  Act, 
1871  "  (34  &  35  V.  c  31),  §  13, 
subs.  5,  empowers  registrars  to  issue 
certificates  of  registry  of  trade  unions, 
and  such  certificates  are  **  conclusive 
evidence  that  the  regulations  of  the 
Act  with  respect  to  registry  have  been 
complied  with."  Title. — Certificates 
as  to  title  may  be  given  luider  either 
of  the  following  Acts:— Under  **  The 
Declaration  of  Title  Act,  1862  "  (25 
&  26  V.  c.  67 ;  and  see,  also,  28  &  29 
V.  c.  88,  Ir.),  the  Chancery  Division 
may  (§  22),  after  making  a  declara- 
tion of  title  in  favour  of  any  land- 
owner, grant  him  a  certificate  under 
seal  setting  forth  the  title  so  declared, 
and  further  stating  that  the  time  for 
appealing  has  expired,  which  certifi- 
cate will  be  conclusive  evidence  of 
the  facts  therein  stated.  Under 
"The  Land  Transfer  Act,  1862" 
(25  &  26  V.  c.  53),  which  first  esta- 
blished a  registry  of  title  to  landed 
estates,   the   registrar  was  directed 

isec  §§  70,  71)  to,  upon  request,  de- 
iver  to  every  registered  proprietor  a 
certificate,  called  a  * '  land  certificate," 
under  the  seal  of  the  office,  and  signed 
by  the  registrar,  and  containing  (§  68) 
**  all  such  particulars  as  are  material 
or  useful  for  the  purpose  of  manifest- 
ing the  exact  nature  of  the  owner's 
estate  or  interest,"  which  certificate 
was  made  evidence  of  the  several 
matters  contained  therein ;  and,  under 
particular  circumstances,  such  certifi- 
cate might  be  a  "  special  land  certifi- 
cate," in  which  latter  case  it  was 
made  *  *  conclusive  evidence  of  the  title 


of  the  registered  proprietor  to  the  land 
as  appearing  by  the  record  of  title." 
Under  "The  Land  Transfer  Act, 
1875,"  (38  &  39  V.  c.  87),  certificates 
of  title,  whether  absolute,  qualified,  or 
possessory,  are  made  "  prima  facie 
evidence  of  the  several  matters  there- 
in contained,"  and  office  copies  of  re- 
gistered leasee  are  made  (§  80)  "  evi- 
dence of  the  contents  of  the  lease.** 
"  The  Volunteer  Acts,  1863  and  1869" 
(26  &  27  V.  c.  65,  §  29;  32  &  33  V. 
0.  81,  §  5),  empower  justices  to  re- 
ceive proof  of  a  previous  conviction 
by  means  of  a  certified  copy,  in  the 
event  of  the  offender  being  again 
charged  with  bujing,  selling,  pawn- 
ing, or  taking  m  pawn,  any  arms, 
clothing,  or  other  public  stores  from 
volunteers.  '  *  The  Waterworks  Clauses 
Act,  1847"  (10  &  11  V.  c.  17),  con- 
tains, in  §§  7  and  10,  provisions 
similar  to  lliose  above  stated  to  be 
contained  in  §§  7  and  8  of  "The 
Cemeteries  Clauses  Act,  1847." 
"  The  Weights  and  Measures  Act, 
1878  "  (41  &  42  V.  c.  49:  see  ante, 
§  144a),  requires  an  account  to  be 
kept  by  the  Board  of  Trade  of  all 
local  standards  verified  or  re- verified 
of  weights  and  measures ;  and  by 
§  37  every  indenture  of  verification 
or  indorsement  of  re- verification,  **  if 
purporting  to  be  signed  by  an  officer 
of  the  board,  shall  be  evidence  of 
the  verification  or  re-verification  of 
the  weights  and  measures  therein 
refeiTcd  to."  When  a  local  standard 
has  been  compared,  as  it  may  be,  by 
a  local  authority,  the  justice  in  whose 
presence  the  comparison  is  made  must 
sign  an  indorsement  on  the  indenture 
of  verification  of  that  standard,  which 
indorsement  must  be  recorded  by  the 
Boai*d  of  Trade.  It  will  then  become 
"  evidence  of  the  local  comparison 
and  verification,  and  a  statement  of 
the  record  thereof,  if  purporting  to 
be  signed  by  an  officer  of  the  board, 
shall  be  evidence  of  the  same  having 
been  so  recorded  "  (J  41). 
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liament  has  enacted  to  facilitate  Buoh  proof.  It  is,  hj  Lord 
Brougham's  Evidence  Act  of  1851,^  provided  that  "  whenever,  in 
any  proceeding  whatever,"  (which  term,  it  is  scarcely  necessary  to 
state,  will  include  all  civil  as  well  as  criminal  proceedings,')  "  it 
may  be  necessary  to  prove  the  trial  and  conviction  or  acquittal  of 
any  person  charged  with  any  indictable  offence,  it  shall  not  be 
necessary  to  produce  the  record  of  the  conviction  or  acquittal  of 
such  person,  or  a  copy  thereof,  but  it  shall  be  sufBcient*  that  it  be 
certified  or  purport  to  be  certified  under  the  hand  of  the  clerk  of 
the  court,  or  other  officer  having  the  custody  of  the  records  of  the 
court  where  such  conviction  or  acquittal  took  place,  or  by  the 
deputy  of  such  clerk  or  other  officer,  that  the  paper  produced  is  a 
copy  of  the  record  of  the  indictment,  trial,  conviction,  and  judg- 
ment or  acquittal,  as  the  case  may  be,  omitting  the  formal  parts 
thereof."*  It  is  still  necessary  to  rely  on  the  above  provision 
whenever  it  becomes  requisite  to  formally  prove  an  acquittal.  As 
to  other  cases,  it  is  further  enacted*  as  follows : — "  A  previous  con- 
viction may  be  proved  in  any  legal  proceeding  whatever  against 
any  person  by  producing  a  record  or  extract  of  such  conviction,  and 
by  giving  proof  of  the  identity®  of  the  person  against  whom  the 
conviction  is  sought  to  be  proved  with  the  person  appearing  in  the 
record  or  extract  of  conviction  to  have  been  convicted.  A  record 
or  extract  of  a  conviction  shall,  in  the  case  of  an  indictable  offence, 
consist  of  a  certificate  containing  the  substance  and  effect  only, 
omitting  the  formal  part,  of  the  indictment  and  conviction,  and 
purporting  to  be  signed  by  the  clerk  of  the  court  or  other  officer 
having  the  custody  of  the  records  of  the  court  ^  by  which  such  con- 
viction was  made,  or  purporting  to  be  signed  by  the  deputy  of 
such  clerk  or  officer;  and  in  the  case  of  a  summary  conviction 
shall  consist  of  a  copy  of  such  conviction  purporting  to  be  signed 
by  any  justice  of  the  peace  having  jurisdiction  over  the  offence  in 

»  14  &  15  V.  c.  99  ("The  Evidence  »  By  "The  Prevention  of  Crimes 

Act.  '851 "),  S  13.  Act  1871  *'  (;34  &  35  V.  c.  112),  §  18. 

*  Richardson  v,  Willis,  1872.  •  See  R.  v.  Levy,  1858.     Photo- 

>  See  ante,  §  1573,  ad  fin.  graphy  affords  an  easy  mode  of  esta- 

^  See  28  &  29  V.  c.  18,  §  6,  cited  blisliing  this  identity.     See  Beamish 

ante,  §   1437,  which   regulates  the  v.  Beamish,  1876  (Ir.);  R.  v.  Tolson, 

proof   of   certificates  of  conviction,  1804. 

when  produced  for  the  purpose  of  ^  See  B.  v.  Parsons,  1866. 

discrediting  witnesses. 
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respect  of  which  such  conviction  was  made,  or  to  be  signed  by  the 
proper  officer  of  the  court  by  which  such  conviction  was  made,  or 
by  the  derk  or  other  officer  of  any  court  to  which  such  conviction 
has  been  returned.  A  record  or  extract  of  any  conviction  made 
in  pursuance  of  this  section  shall  be  admissible  in  evidence  without 
proof  of  the  signature  or  official  character  of  the  person  appearing 
to  have  signed  the  same.  A  previous  conviction  in  any  one  part 
of  the  United  Kingdom  may  be  proved  against  a  prisoner  in  any 
other  part  of  the  United  IQngdom ;  and  a  conviction  before  the 
passing  of  this  Act  shaU  be  admissible  in  the  same  manner  as  if  it 
had  taken  place  after  the  passing  thereof.  A  fee  not  exceeding 
five  shillings  may  be  charged  for  a  record  of  a  conviction  given 
in  pursuance  of  this  section.  The  mode  of  proving  a  previous 
oonviction  authorised  by  this  section  shall  be  in  addition  to,  and 
not  in  exclusion  of,  any  other  authorised  mode  of  proving  such 
conviction."  * 

§§  1615 — 20.  Justices  in  petty  sessions  are  empowered  by 
**  The  Summary  Jurisdiction  Act,  1879,"  *  to  deal  summarily 
with  many  indictable  offences,  provided  the  persons  accused 
consent  to  such  a  mode  of  trial ;'  and  if,  in  any  such  case, 
the  court  think  fit  to  dismiss  the  information,  '^  they  shall,  if 
required,  deliver  to  the  person  charged  a  copy  certified  under 
their  hands  of  the  order  of  such  dismissal,  and  such  dismissal 
shall  be  of  the  same  effect  as  an  acquittal  on  a  trial  on  indict- 
ment for  the  offence."^  A  certificate  of  dismissal  in  pursuance 
either  of  the  provisions  of  the  above  Act,  or  of  very  similar  pro- 
visions contained  in  the  Act  of  1848,^  which  regulates  the  duties 
of  justices  out  of  sessions  with  respect  to  summary  convictions  and 
orders,  is,  however,  merely  intended  to  afford  a  convenient  mode 
of  proving  the  dismissal  of  a  charge  with  which  justices  have 
power  to  deal  summarily,  and  the  party  acquitted  may  still 
establish  the  fact  of  his  discharge  by  any  other  species  of  legal 

1  The  principal  Acts  here  allxided  V.  c.  112,  g^9,  20;  and  Lond.  School 

to  are,  7  &  8  G.  4,  c.  28,  §  11 ;  14  &  15  Board  v.  Harvey,  1879,  cited  ante, 

V.  c.  100  (**The  Criminal  Procedure  §  1572. 
Act,  1851 "),  §  22 ;   24  &  25  V.  c.  96  *  42  &  43  V.  c.  49. 

("The  Larceny  Act,  1861"),  §  116;  >  §§  10—14. 

24  &  25  V.  c.   99  (**The  Coinage         *§  27,  subs.  4. 
Offences  Act,   1861"),  §  37;  and  5         »  11  <&  12  V.  c  43  ("The  Summary 

G.  4,  c.  84,  S  24.    See.  also.  34  &  35  Jurisdiction  Act,  1848  "),  $  14. 
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eyidence.^  Two  justioes  are-bj  statute^  empowered  to  hear  oaaes  of 
common  assault  or  battery  ;  and  also  oases  of  aggravated  assaults  on 
boys  not  exceeding  fourteen  years  of  age,  and  on  females  ;  and  if 
upon  the  hearing  of  any  such  case  they  ^'  shall  deem  the  offence 
not  to  be  proved,  or  shall  find  the  assault  or  battery  to  have  been 
justified,  or  so  trifling  as  not  to  merit  any  punishment,  and  shall 
accordingly  dismiss  the  complaint,  they  shall  forthwith  make  out  a 
certificate  under  their  hands  stating  the  fact  of  such  dismissal,  and 
shall  deliver  su'h  certificate  to  the  party  against  whom  the  com- 
plaint was  preferred."'  It  is  declared*  that  the  person  obtaining 
such  certificate  hhall  be  released  from  all  proceedings,  civil  ^  or 
criminal,^  for  the  same  cause.  It  seems  that  a  certificate  under 
this  Act  should  specify  the  ground  of  dismissal,^  and  should  be 
given  within  a  reasonable  time  after  the  hearing,^  if  not  before  the 
justices  separate ;  ^^  and  it  has  also  been  held,  that,  in  order  to  take 
advantage  of  the  certificate,  the  defendant  must  plead  it  specially.^^ 

§  1621.  In  the  course  of  many  legal  proceedings  it  becomes 
necessary  to  prove  the  fact  of  a  marriage  having  been  duly 
solemnized.  The  usual  ^^  mode  of  proving  the  fact  of  a  marriage 
is  by  putting  in  a  certificate  certified  to  be  an  extract  from  such  a 
register  as  is  itself  legal  evidence  of  that  fact.^'  The  mode  of 
proving  the  fact  of  a  marriage  by  a  certified  extract  from  such  a 
register  has  already  been  considered.^* 

§  1621a.  a  great  many  marriages — and  this  has  been  more 
especially  the  ca^e  in  comparatively  recent  years — are  solemnized 


1  B.  r.  Hutching,  1880. 

•  *  *  The  Offences  aguinst  the  Person 
Act,  1861"  (24  &  25  V.  0.  100), 
§§  4-2,  43. 

3  Id.  §  44. 

•  Id.  §  45. 

•  See  TimniclifPe  v.  Tedd,  1848. 
There,  the  complainant,  after  sum- 
mons, declined  tu  proceed,  saying  he 
meant  to  biing  an  action,  and  the 
justioes  dismissed  the  complaint, 
stating  in  the  certificate  that  they 
did  so  as  the  complainant  offered  no 
evidence.  The  court  held  thai  the 
certificate  was  a  bar  to  the  action : 
8.  P.,  Vaughton  r.  Bradshaw,  1860. 

'  See  post,  5  1710. 

•  Skuse  V,  Davis,  1839 ;  Holden  v. 


King,  1876. 

•  See  Hancock  v.  Somes,  1859 ; 
Coster  v.  Hotherington,  1859;  Christie 
v.  Richardson,  1842. 

^®  Compare  E.  v.  Bobinson,  1840, 
with  Thompson  v.  Gibson,  1841. 

"  Harding  v.  King,  1834  (Gumey, 
B.).  See,  also,  Skuse  v,  Davis,  1839; 
and  R.  v,  Sidney  Westley,  1868. 

"  Of  course,  a  certificate,  though 
the  usualf  is  not  the  only,  mode  of 
proof  in  which  the  fact  of  a  mar- 
riage can  be  established ;  for  instance, 
it  can  be  shown  by  **  reputation,"  as 
to  which  see  ante,  §  172  and  §  578. 

^  As  to  such  registers,  see  ante. 

1591  et  seq. 

^«  See  ante,  §  1600  and  n. 


1073 


PROOF  OF  CERTIFICATE  OF  MARRIAGE.  [PART  V- 

in  Nonoonfonnist  places  of  worship.  As  regards  these,  it  has, 
since  1855,^  been  directed  that  the  Begistrar-Greneral  shall,  *^  with 
respect  to  any  place  certified  to  him  as  a  place  of  meeting  for 
religious  worship,  the  record  whereof  remains  uncancelled,  give  to 
anj  person  demanding  the  same  a  certificate,  sealed  or  stamped 
with  the  seal  of  the  General  Begister  Ofiice,  that,  at  the  time  or 
respective  times  in  such  certificate  in  that  behalf  stated,  the  place 
therein  described  was  duly  certified  and  duly  recorded  as  required 
by  this  Act,  and  that,  at  the  date  of  such  sealed  or  stamped 
certificate,  the  record  of  such  certification  remained  uncancelled; 
and  every  such  sealed  or  stamped  certificate,  if  tendered  in  evi- 
dence upon  any  trial  or  other  judicial  proceeding  in  any  civil  or 
criminal  court,  shall  be  received  as  evidence  of  the  said  several 
facts  therein  mentioned ;  without  any  further  or  other  proof  of  the 
same."  The  Marriage  Eegistration  Act,  1856,  contains  provisions 
somewhat  similar.^ 

§  1622.  Foreign  marriages,  too,  have  not  unfrequently  to  be 
proved  in  a  court  of  law.  The  proof  of  a  foreign  marriage 
which  took  place  some  years  ago  is  often  a  matter  of  considerable 
difficulty,  and  can,  indeed,  .often  only  be  proved  by  reputation. 
Foreign  registers  are  comparatively  seldom  admissible  in  evidence, 
and  when  they  cure  not,  certified  extracts  from  them  are,  of  course, 
equally  inadmissible;  and  the  few  cases  in  which  such  foreign 
registers  are  admissible  have  already  been  mentioned.'    From  the 


1  By  **  The  Places  of  Worship 
Registration  Act,  1855"  (18  &  19  Y. 
c.  81). 

«  19  &  20  V.  o.  119,  §  24.  These 
are  as  follow: — **  The  Eogistrar- 
General,  on  payment  to  him  of  the 
several  fees  hereinafter  mentioned, 
shall  allow  searches  to  be  made  in 
the  returns  so  made  to  him  as  afore- 
said, and  shall  give  to  any  person 
demanding  the  same  a  certified  copv 
thereof,  or  extract  therefrom,  with 
respect  to  any  place  of  meeting  for 
religious  worship  contained  therein; 
and  every  such  cei-tified  copy  or 
extract  shall  be  sealed  or  stamped 
with  the  seal  of  the  General  Register 
Office,  and  when  so  sealed  or  stamped 
as  aforesaid,  if  tendered  in  evidence 
upon  any  trial  or  other  judicial  pro- 


ceeding in  any  civil  or  criminal  court, 
shall  be  received  as  evidence  of  the 
place  of  meeting  therein  mentioned 
or  described  having  been  at  the  time 
in  that  behalf  therein  stated  duly 
certified  and  registered  or  recorded 
as  by  law  required,  without  any 
further  or  other  proof  of  the  same; 
and  the  Eegistrar-Oeneral  shall  be 
entitled  to  demand  and  receive  for 
every  search  in  the  said  returns  ex- 
tending oyer  a  period  of  not  more 
than  ten  years,  the  sum  of  one 
shilling,  and  for  every  additional 
period  of  ten  years  the  sum  of  six- 
pence, and  the  further  sum  of  two 
shillings  and  sixpence  for  every 
single  certified  copy  or  extract.*' 
*  See  ante,  §  1593. 
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year  1892  the  law  as  to  foreign  marriages  has,  however,  been 
consolidated  in  the  Foreign  Marriage  Act,  1892.^  By  this  Act' 
"  any  book,  notice,  or  document "  which  is  directed  by  the  Act  to 
be  kept  or  preserved  by  a  marriage  officer  under  the  Act,  '^  shall 
be  of  such  a  public  nature  as  to  be  admissible  in  eyidence  on  its 
mere  production  from  the  custody  of  the  officer."  The  same 
section  of  the  Act  also  directs  that  '^  a  certificate  of  a  Secretary  of 
State  as  to  any  house,  office,  chapel,  or  other  place  being  or  being 
part  of  the  official  house  of  a  British  ambassador  or  consul  shall  be 
conclusive." 

§§  1623 — 30.  Proof  of  certain  documents  connected  with  shipping 
also  frequently  becomes  essential  in  the  course  of  legal  proceedings. 
The  Merchant  Shipping  Act,  1894,  renders  certain  documents 
purporting  to  be  issued  by  the  Board  of  Trade  under  the  Act, 
admissible  in  evidence.  These  provisions  have  already  been  set  out.' 
By  the  same  statute,  every  certificate  of  registry  of  any  British 
ship  purporting  to  be  signed  by  the  registrar  or  other  proper  officer, 
is  receivable  in  evidence  as  prim&  facie  proof  of  all  the  matters 
either  contained  in  or  indorsed  on  it,  provided  they  purport  to  be 
authenticated  by  the  signature  of  a  registrar.^  So,  all  certificates, 
whether  of  competency  or  of  service,  granted  to  the  masters  or 
mates  of  British  ships,  or  to  the  engineers  of  British  steam- 
vessels,^  are  provable  not  only  by  the  production  of  the  originals 
as  issued  by  the  Board  of  Trade,  but  also  prim&  facie  by  copies, 
purporting  to  be  certified  by  the  Registrar- General  of  Seamen,  or 
his  assistant,  or  by  such  other  person  as  the  Board  of  Trade 
appoints  for  that  purpose.* 

>  55  &  56  y.  c.  23.  that  *'  (1.)  All  certificates  of  com- 

'  §  16.  potency  shall  be  made  in  duplicate, 

'  57  &  58  Y.  0.  60,  §  719 ;  set  out  one  part  to  be  delivered  to  the  person 

in  note  to  §§  1596-7,  title  *' Merchant  entitled  to  the  certificate,  and  the 

Shipping  Documents.*'  other  to  be  preserved.      (2.)   Such 

*  57  &  58  y.  c.  60,  §  64,  subs.  2,  last-mentioned  part  of   the  certifi- 

cited   ante,    note    to    §   1601,    title  oate  shall  be  preserved,  and  a  record 

"Ships."   Seepost, §  1778-80  n.,  title  of   certificates  of   competency,   and 


'*  The  Merchant  Shipping  Act."  As  the  suspending,  canceUing,  or  alter- 
to  certificates  of  desertion  from  any  ing  of  the  certificates,  and  any  other 
ahip,  see  §  229  of  the  Act.  matter  affecting  them,  shaU  be  kept 

*  57  &  58  V.  c.  60  f**  The  Merchant  in  such  manner  as  the  Board  of  Trade 
Shipping  Act,  1894 "},  §§  10,  92,  93,  direct  by  the  Eegistrar-Oeneral  of 
96,  99,  101, 103, 104,  272,  subs.  4  (f),  Shipping  and  Seamen,  or  by  such 
and  471.  other  person  as  the  Board  of  Trade 

*  67  &  58  y.  0.  60,  S  100,  enacts,  direct      (3.)  Any   such  certificate, 
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§§  1631 — 7.  The  Companies  Aots  render  various  certificates  as  to 
matters  connected  with  companies  admissible  in  evidence.  Thus 
certificates  of  incarpof'ation,  under  the  Companies  Act,  1862,  are  of 
common  occurrence,  and  therefore  of  practical  importance.  Every 
such  certificate  must  set  forth  under  the  hand  of  the  registrar,  or, 
in  his  absence,  under  the  hand  of  such  person  as  the  Board  of 
Trade  shall  for  the  time  being  authorise,^  and  in  either  event,  as  it 
-would  seem,  under  the  seal  of  the  registrar's  office,'  that  the 
company  is  incorporated,  and  in  the  case  of  a  limited  company, 
that  the  company  is  limited ;  •  and  it  will  then,  without  proof  of 
the  seal,  or  of  the  signature,  or  of  the  official  character  of  the 
person  signing  it,^  be  "  conchmre  evidence  that  all  the  requisitions 
of  the  Act  in  respect  of  registration  have  been  complied  with."* 
Where  the  certificate  purports  to  have  been  signed  by  a  person 
whom  the  Board  of  Trade  has  authorised  to  act  for  the  registrar, 
the  court,  on  its  being  tendered  in  evidence,  will  presume  that  the 
registrar  himself  was  absent  when  it  was  signed,  and  it  is  not 
necessary  that  that  fact  should  either  be  stated  on  the  face  of  the 
document,  or  be  proved  aliunde.^  The  certificate  will  be  equally 
admissible  in  evidence  to  whomsoever  it  may  have  been  given,  and 
the  registrar,  on  payment  of  58.,  is  bound  to  issue  one  to  any 
person  who  may  apply  for  it.'  Moreover,  any  copy  "  certificate  of 
the  incorporation  of  any  company  given  by  the  registrar,  or  by  any 
assistant  registrar  for  the  time  being,  shall  be  received  in  evidence 
as  if  it  were  the  original  certificate."  *  Every  certificate  of  the 
proprietorship  of  shares  or  stock  in  any  company  registered  under 
the  same  Act  of  1862,  must  be  under  the  common  seal  of  the 
company,  and  must  specify  the  shares  or  stock  held  by  any 
member ;  and  it  will  then  be  admitted  as  primft  faoie  evidence  *  of 
the  title  of  the  member  to  the  shares  or  stock  therein  specified.'* 


and  any  record  under  this  section, 
shall  l>e  admissible  in  evidence  in 
manner  provided  by  this  Act."  See, 
aifio,  §§  101,  103,  and  104. 

»  2o  &  26  V.  c.  89,  S  174,  r.  8. 

»  §  174,  r.  4. 

»  §  18. 

«  8  &  9  y.  0.  113,  S  h  cited  ante, 

»  25  &  28  V.  c.  89,  S5  IR,  192;  In 
re  Bamed's  Banking  Co.,  Peers  case, 


1867  (Ld.  Oaims),  H.  L. ;  Oakes  v. 
Turquand,  1867,  H.  L. 

•  Baker  v.  Cave,  1857. 

»  25  &  26  V.  c.  89,  §  174,  r.  6. 

•  40  &  41  V.  c.  26,  S  6. 

•  See  Shropshire  Union  Bails.  A 
Can.  Co.  V.  R.,  1876,  H.  L.  See, 
also,  Be  British  Fanners  Pure  Lina 
Cake  Co.,  1878,  C.  A. 

">  25  &  26  V.  0.  89,  $  31. 
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Yeiy  similar  proyisions  are  oontained  in  the  Companies  Clauses 
Consolidation  Act^  as  to  the  certificates  of  the  proprietorship  of 
shares  in  undertakings  subject  to  that  Act,  and  it  is  only  necessary 
that  these  last  certificates  should  be  sealed  with  the  seal  of  the 
company,  and  should  specify  the  share  to  which  the  holder  is 
entitled. 

§  1637a.  In  connection  with  companies,  certain  proceedings  may 
be  proved  by  certificates  of  Justices  of  the  Peace.  Thus,  by  the 
Companies  Clauses  Act,*  where  by  its  special  Act  a  company  is 
restricted  from  borrowing  money  on  mortgage  or  bond  until  a 
definite  portion  of  their  capital  has  been  subscribed  or  paid  up, 
any  justice,  upon  production  to  him  of  the  books  of  the  company, 
and  of  such  other  evidence  as  he  shall  think  sufficient,  may  grant 
a  certificate  that  such  capital  has  been  subscribed  or  paid  up,  and 
this  certificate  will  be  sufiicient  evidence  of  the  fact  stated  therein.' 
Again,  under  the  Jjands  Clauses  Consolidation  Act,  1845,*  no 
company  can  put  in  force  their  compulsory  powers  of  taking  land 
until  the  whole  capital  has  been  subscribed ;  but  their  compliance 
with  this  requisite  may  be  proved  by  a  certificate  under  the  hands 
of  two  justices,  who  are  authorised  to  grant  it  on  the  application  of 
the  promoters,  and  the  production  of  such  evidence  as  they  think 
sufficient.* 


»  8  &  9  V.  c.  16.  It  is  by  §  11  of 
this  Act  provided,  that  '*  on  demand 
of  the  holder  of  any  share,  the  com- 
pany shall  cause  a  certificate  of  the 
proprietorship  of  such  share  to  be 
delivered  to  such  shareholder,  and 
such  certificate  shall  have  the  com- 
mon seal  of  the  company  affixed 
thereto;  and  such  bertificate  shall 
specif^  the  share  in  the  undertaking 
to  which  such  shareholder  is  entitled, 
and  the  same  may  be  according  to 
the  form  in  the  Schedule  A.  to  this 
Act  annexed,  or  to  the  like  effect ; 
and  for  such  certiticate  the  company 
may  demand  any  sum  not  exceed- 
ing the  prescribed  amount,  or,  if  no 
amount  be  prescribed,  then  a  sum 
not  exceeding  two  shillings  and  six- 
pence.*' It  IS  by  §  12  of  the  Act 
enacted,  that  *'  the  said  certificate 
shall  be  admitted  in  all  courts  as 
prim&  facie  evidenoe  of  the  title  of 
such  shareholder,  his  executors,  ad- 


ministrators, successors,  or  assigns, 
to  the  share  therein  specified;  never- 
theless, the  want  of  such  certificate 
shall  not  prevent  the  holder  of  any 
share  from  disposing  thereof."  The 
form  of  certificate  provided  by  Sche- 
dule A.  to  the  above  Act  is  as  fol- 
lows : — 

Form  of  Certificate  of  Share, 

'*No.         .  The        Co. 

**This  is  to  certify,  that  A.  B., 
of  ,  is  the  proprietor  of  the  share 
No.  ,   of   *The  Company,' 

subject  to  the  regulations  of  the  said 
company.  Given  under  the  common 
seal  of  tne  said  company,  the  day 
of       ,  in  the  year  of  our  Lord        . 

•  8  &  9  V.  c.  16. 
>  Id.  §  10. 

*  8  &  9  V.  c.  18. 

»  Id.  §§  16,  17.  See  Ystalyfera 
Iron  Co.  V.  Neath  and  Brecon  HaiL 
Co.,  1873. 
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§  1638.  It  is  frequently  neoessarj  (especially  in  actions  by  them 
for  their  fees)  to  prove  the  qualifications  of  medical  men,  dentists, 
and  veterinary  surgeons.  This  proof  may,  in  the  ease  of  medical 
practitioners,  falling  within  the  Medical  Act  of  1858,  be  proved  by 
a  copy  of  the  "  Medical  Register  "  for  the  time  being,  purporting 
to  be  printed  and  published  by  or  at  the  instance  of  the  Registrar 
of  the  G-eneral  Council  of  Medical  Education  and  Registration  of 
the  United  Kingdom,  under  the  direction  of  such  council,  or,  '^  in 
the  case  of  any  person  whose  name  does  not  appear  in  such  copy," 
by,  ^'a  certified  copy  under  the  hand  of  the  Registrar  of  the 
General  Council,  or  of  any  branch  council,  of  the  entry  of  the 
name  of  such  person  on  the  general  or  local  register."^  The 
registration  of  dentists  is  provable,  under  the  Dentists  Act,  1878,* 
in  a  similar  manner.  Again,  the  registration  of  ''  pharmaceutical 
chemists  and  of  chemists  and  druggists  "  is  provable  by  printed 
copies  of  the  registers  purporting  to  be  published  by  the  registrar 
appointed  under  the  Pharmacy  Acts  of  1852  or  1868,  and  counter- 
signed by  the  president  or  two  members  of  the  Council  of  the 
Pharmaceutical  Society.'  And  here  also  *'  the  absence  of  the  name 
of  any  person  from  such  printed  register"  is,  in  most  oases,* 
evidence,  till  the  contrary  is  made  to  appear,  that  such  person  is 
not  duly  registered.*  Similar  provisions  with  respect  to  the  proof 
and  admissibility  of  the  printed  copies  of  the  register  of  Veterinary 
Surgeons  are  contained  in  the  Veterinary  Surgeons  Act,  1881.* 

§  1638a.  The  position  of  military  or  naval  officers  is  again,  in 
practice,  often  needed  to  be  proved.  With  regard  to  this,  it  is 
provided  by  the  Army  Act,  1881,  that  "  an  army  list  or  gazette 
purporting  to  be  published  by  authority,  and  either  to  be  printed 
by  a  Government  printer,  or  to  be  issued,  if  in  the  United  King- 
dom, by  Her  Majesty's  Stationery  Office,  and  if  in  India,  by  some 


»  21  &  22  V.  c.  90,  §  27.  This  sec- 
tion further  enacts,  that  '*the  ab- 
sence of  the  name  of  any  person  from 
the  printed  copy  of  the  medical  re- 
gister shall  be  evidence,  until  the 
contrary  be  made  to  appear,  that 
such  person  is  not  registered  accord- 
ing to  the  provisions  of  this  Act." 

^  41  A  42  y.  c  33,  S  29.  See, 
also,  §  11. 


»  15  &  16  V.  0.  56  ("The  Phar- 
macy Act,  1852  "),  S  7 ;  31  &  32  V. 
0.  121,  §  13.  The  same  lawpreTuls 
in  Ireland.  See  38  &  39  V.  c  57» 
§  27,  It. 

«  But  see  32  ft  33  v.  0.  117,  S  1- 

•  31  ft  32  y.  0.  121,  $  13.  See, 
also,  38  ft  39  y.  o.  57,  $  27,  Lr. 

•  44  ft  45  y.  0.  62,  S  3,  subs.  2, 
and  §  9. 
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ofiScer  under  the  Qovemor-General  of  India,  or  the  Governor  of 
any  Presidency  in  India,  shall  be  evidence  of  the  status  and  rank 
of  the  officers  therein  mentioned,  and  of  any  appointment  held  by 
such  officers,  and  of  the  corps,  or  battalion,  or  arm,  or  branch,  of 
the  service  to  which  such  officers  belong."  ^ 

§  1639.  It,  further,  is  frequently  necessary  to  show  that  a 
solicitor  is  duly  certificated.  A  certificate  authorising  a  solicitor 
to  practise  must  follow  the  form  given  by  the  Solicitors  Act,  1877,' 
must  be  signed  by  the  secretary  of  the  Incorporated  Law  Society, 
and  must  have  the  annual  stamp  duties  denoted  thereon,  with  the 
date  of  the  payment  of  such  duties  certified  by  the  proper  officer  of 
the  Inland  Revenue  Office,  "by  writing  under  his  hand,  or  by 
other  sufficient  means."  Certificates  complying  with  the  above 
requirements  will  "be  deemed  the  proper  stamped  certificates 
required  by  law  to  be  taken  out "  by  solicitors ; '  and  will,  it  is 
presumed,  be  admissible  in  evidence  without  further  proof.*  The 
Law  List,  which  purports  to  be  published  by  the  authority  of  the 
Commissioners  of  Inland  Bevenue,  is  also  made^  prima  facie 
evidence  in  all  courts,  and  before  all  justices  and  others,  that  the 
persons  named  therein  as  solicitors,  or  conveyancers,  are  duly 
certificated ;  and  the  absence  of  the  name  of  any  person  from  such 
list  is  evidence,  until  the  contrary  be  made  to  appear,®  that  such 
person  is  not  qualified  to  practise  for  the  current  year.'  An  extract 
from  the  roll  of  solicitors  kept  by  the  registrar,®  certified  under  the 
hand  of  the  secretary  of  the  Incorporated  Law  Society,  is  also 
evidence  of  the  facts  appearing  in  such  extract.® 

§  1640—5.  Under  the  Factory  and  Workshop  Act,  1878,  a  child 
or  young  person  imder  sixteen  may  not  be  employed  in  a  factory 
subject  to  the  Act  for  more  than  seven,  or,  if  the  certifying  surgeon 
of  the  district  reside  more  than  three  miles  from  the  factory,  for 
more  than  thirteen  days,  unless  the  proprietor  of  the  factory  has 
obtained  a  certificate  from  the  "  surgeon  for  the  district."     Such 

»  44  &  45  V.  c.  68,  §  163,  subs.  1  {d).  »  By  §  22  of  **  The  Solicitors  Act, 

»  40  &  41  V.  0.  25,  S  16,  Sched.  I.  1860  *^  (23  &  24  V.  c.  127). 

Form  A.  •  E.  v.  Wenham,  1866. 

>  23  &  24  V.  c.  127,  5  18.  »  23  &  24  V.  c.  127. 

*  See,  also,  29  &  30  V.  c.  84  (Jr.),  •  See  36  &  37  V.  c.  66,  §  87 ;  38  ft 

H  28,   32,  and  Sched.  IL  of  Act,  39  Y.  c  77,  §  14 ;  40  &  41  Y.  c.  57, 

Form  A.  §  78,  Jr. 

•  23  &  24  Y.  0.  127,  {  22. 
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a  oertificate  will  probably  be  regarded  as  primft  fade  eyidenoe  of 
the  age  of  the  persons  named  therein,  of  the  fitness  of  such  child 
or  young  person  for  suoh  employment.  Certifioatee  of  fitness 
given  under  this  Aot  are  probably  reoeiyable  in  evidence  without 
proof,  provided  they  purport  to  be  duly  signed  by  the  person 
granting  them.^  Whether  this  be  so  or  not,  it  is  expressly  pro- 
vided that  a  written  declaration  by  the  certifying  surgeon  *^  that 
he  has  personaUy  examined  a  person  employed  in  a  factory  or 
workshop  in  his  district,  and  believes  him  to  be  under  the  age  set 
forth  in  the  declaration,  shall  be  admissible  in  evidence  of  the  age 
of  that  person."  * 

§  1646.  Inrolment  of  them  is,  it  will  be  recollected,'  necessary 
to  perfect  certain  transactions,  while  it  \r  pennissihle  with  regard  to 
others.^  The  principal  transactions  of  this  description  appear  to  be 
about  eleven  in  number,  and  are  as  follow,  viz. : — (i.)  Conveyances 
and  Leases  of  Grown  Lands,  including  lands  of  the  Crown  in  the 
Duchy  of  Lancaster,^  and  those  of  the  Heir  Apparent  to  it,  as 
Prince  of  Wales,  of  lands  in  Cornwall;*  (ii.)  Bargains  and 
Sales ;  ^  (iii.)  Conveyances  in  Mortmain  or  under  the  Charitable 
Trusts  Act,  1855 ;  *  (iv.)  Disentailing  Deeds ;  •  (v.)  Aunuity  Deeds ; 
(vi.)  Judgments  against  land  in  England  or  Ireland ;  '^  (vii.)^  Deeds 
as  to  lands  in  Yorkshire ;  ^^  (viii.)  Deeds  as  to  lands  in  Middle- 
sex ;  ^^  (ix.)  Deeds  executed  under  the  Clerical  Disabilities  Removal 
Aot,  1870,  relinquishing  Holy  Orders ;  *'  (x.)  Articles  of  Clerk- 
ship ;  ^^  and  (xi.)  Bills  of  Sale  ^^  and  Warrants  of  Attorney  and 
Cognovits.^* 

§  1647.  Inrolments  may  in  most  cases — ^probably  in  all — be 
proved,  where  it  is  necessary  to  do  so,  by  the  production  of  office 
copies ;  and,  as  will  be  seen  below,  by  several  Acts  of  Parliamenty 
such  copies  are  expressly  made  evidence  not  only  of  the  inrolment 

1  41  V.   0.   16,  S§  27—30.      See,  »  Ante,  §  1121. 

however,  21   &  22  V.  c.  90,  §  »7,  •  Id. 

which  enacts,  that   no  medical  or  ^  Ante,  §  1120. 

surgical  certificate  </  shall  be  valid,  >  Ante,  §  1119  and  S  11S7. 

unless  the  person  signing  the  same  *  Ante,  $  1122. 

be  registered  under  this  Act."  ^  Infra,  §  1652. 

»  41  V.  c.  16,  §  92.  "  Ante,  5  1127. 

»  See  ante,  §  1119,  as  to  what  docu-  "  Id. 

ments  generally  require,  and  what  "  Ante,  $  1119. 

permit,  of  inrolment.  "  Ante,  5  1126.      . 

*  See  ante,  S  1127.  "  Ante,  §  1120. 


»  Ante,  f  1116iu 
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itself,  but  of  the  contents  of  the  mstniments  inrolled.  Where- 
ever  deeds,  memorials,  or  other  instruments  are  required  by 
statute  to  be  inrolled  or  registered,  the  exact  mode  of  proving  such 
inrolment  or  registration  of  course  depends  upon  the  language  of 
such  statute.  Under  such  statutes,  however,  as  a  general  rule, 
where,  in  pursuance  of  the  uniform  practice  of  the  office  in  which 
the  inrolment  or  registration  is  made,  the  officer,  at  the  time  of 
making  the  proper  entry  in  his  books,  returns  to  the  party  the 
original  instrument,  with  a  certiBcate  or  memorandum  of  inrol- 
ment or  registration  endorsed  thereon,  such  certificate  or  memo- 
randum will  be  evidence  both  of  the  fact  and  date  of  inrolment  or 
registration,  without  proof  being  given  of  the  signature  or  official 
character  of  the  person  signing  it.^  This  general  rule  has,  by 
statute,^  been  expressly  made  applicable  to  the  Inrolment  Depart- 
ment of  the  Central  Office.  By  the  same  Act,  copies  of  documents 
which  are  inrolled  in  this  office  are  also  made  evidence.' 


>  See  Doe  v.  Lloyd,  1840 ;  Kin- 
nersley  v.  Orpe,  1779  (Buller,  J.); 
Compton  V.  Chandless,  1801  (Ld. 
Kenvon). 

'  gee  12  &  13  V.  c.  109 ;  §  18  of 
which  is  as  follows : — **  The  Clerk  of 
the  said  Inrolment  Office,  or  his 
deputy  or  assistant,  shall,  upon  re- 
quest, and  payment  of  the  proper 
fees  payable  in  respect  thereof,  m- 
dorse  or  write  upon  every  deed, 
specification,  instrument  in  writing, 
and  document,  which  at  any  time 
heretofore  has  been,  or  at  any  time 
hereafter  shall  be,  Inrolled  m  the 
said  Inrolment  Office,  a  certificate 
that  such  deed,  specification,  instru- 
ment in  writing,  or  document,  has 
been  or  was  inrolled  in  Chancery, 
and  the  day  on  which  such  inrol- 
ment was  made,  and  shall  cause  such 
certificate  to  be  sealed  or  stamped 
with  the  said  seal  of  the  Chancery 
Inrolment  Office;  and  every  such 
certificate  puiporting  or  appearing 
to  be  so  sealed  or  s&mped  snail  be 
admitted  and  received  in  evidence 
by  all  courts  and  other  tribunals, 
judges,  justices,  and  others,  without 
further  proof,  and  as  sufficient  prim& 
fade  evidence  that  the  deed,  specifi- 
cation, document,  or  instrument  in 
writing,  therein  meoitioned  was  duly 


inrolled  in  the  Court  of  Chancery  on 
the  day  and  at  the  time  mentioned 
in  such  certificate.'*  Sect.  12  of  the 
statute  is  to  the  same  effect,  with 
slight  verbal  alterations,  the  most 
important  of  which  are  that  the  offi- 
cer spoken  of  is  called  *'  the  Clerk  of 
the  Fetty  Bag,"  with  no  mention  of 
his  deputy  or  assistant,  and  that  an 
inrolment  is  made  evidence  **  as  well 
before  either  House  of  Parliament,  as 
also  before  any  committee  thereof,  as 
before  all  courts,"  &c.  It  will  be 
recollected  that  the  seal  of  the  Petty 
Bag  Office  is  judicially  noticed  (ante 
5  fij.  Both  the  Chancery  Inrolment 
Office  and  the  Petty  Bag  Office  are 
now  parts  of  "The  Inrolment  De- 
partment of  the  Central  Office."  See 
k  S.  C.  1883,  Ord.  LXI.  r.  1,  as  to 
Inrolment  Office,  and  R.  S.  0.  Jan. 
1889,  as  to  Petty  Bag  Office. 

»  By  12  &  13  V.  c.  109,  5  17, 
"Every  document  or  writing  sealed 
or  stamped,  or  purporting  or  appear- 
ing to  1^  sealed  or  stamped,  witn  the 
said  seal  of  the  Chancery  Inrolment 
Office,  and  purporting  to  be  a  copy 
of  any  inrolment  or  other  record,  or 
or  of  any  other  document  or  writing 
of  nny  description  whatsoever,  in- 
cluding any  drawings,  maps,  or  plans 
thereunto  annexed  or  indorsed  tnere- 
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§  1647a.  The  provisions  which  have  been  made  affording  special 
facilities  for  giving  proof  of  inrolment  in  certain  particular  oases 
may  be  now  shortly  mentioned. 

§  1648.  In  the  first  place,  as  regards  all  deeds  relating  to  the 
possessions  of  the  Crown,*  which  are  inroUed  in  the  Land  Revenue 
Office^  it  is  enacted  that  a  memorandam  of  inrolment  on  the  deed, 
purporting  to  be  signed  by  the  Keeper  of  the  ^Records  and  Inrol- 
ments,  or  his  deputy  or  assistant,  shall  be  receivable  as  sufficient 
evidence,  not  only  of  the  inrolment  but  even  of  the  due  execution 
of  the  deed,  and  that,  too,  without  proof  of  the  signature  attached 
to  it.*  The  inrolment  of  deeds  relating  to  lands  belonging  to 
either  the  Duchy  of  Lancaster  or  that  of  Cornwall  may  also  be 
proved  in  the  manner  prescribed  by  an  Act,'  which  relates,  among 
other  things,  to  the  mode  of  proving  documents  inrolled  in  the 


on,  shall  be  deemed  to  be  a  true  copy 
of  such  inrolment,  record,  document, 
or  writing,  and  of  such  drawing,  map, 
or  plan,  if  any,  thereunto  annexed, 
and  shall,  without  further  proof,  be 
admissible  and  admitted  in  evidence 
as  well  before  either  House  of  Parlia- 
ment, as  also  before  any  committee 
thereof,  and  also  by  and  before  all 
courts,  tribunals,  judges,  justices, 
officers,  and  other  persons  whomso- 
ever, in  like  manner  and  to  the  same 
extent  and  effect  as  the  original  in- 
rolment, record,  document,  or  writing, 
could  or  might  be  admissible  or  ad- 
mitted in  evidence,  as  well  as  for  the 
purpose  of  proving  the  contents  of 
such  inrolment,  record,  document,  or 
writing,  and  the  drawing,  map,  or 
plan,  if  any,  thereunto  annexed,  as 
also  proving  such  inrolment,  record, 
document,  or  writing,  to  be  an  inrol- 
ment, record,  document,  or  writing, 
of  or  belonging  to  the  said  Court  of 
Chancery ;  and  that  such  inrolment, 
record,  document,  or  writing,  was 
made,  acknowledged,  prepared,  filed, 
or  entered,  on  the  day,  and  at  the 
time,  when  the  original  inrolment, 
record,  document,  or  writing  shall 
purport  to  have  been  made,  acknow- 
ledged, prepared,  filed,  or  entered." 

1  As  to  what  documents  as  to 
Crown  lands  (including  those  in  the 
Duchies  of  Cornwall  or  Lancaster) 
need  to  be  inrolled,  see  ante,  §  1121. 


*  By  2  W.  4,  c.  1,  S  26,  "where 
any  deed  or  certificate,  receipt,  or 
other  instrument,  which  shall  appear 
to  have  been  made,  given,  or  executed 
under  the  authority  of  this  Act,  or 
of  any  Act  heretofore  passed  relating 
to  the  possessions  of  land  revenues  of 
the  Crown,  shall  have  written  thereon 
a  memorandum  of  its  having  been 
inrolled  in  the  said  office  of  records 
and  inrolments,  and  such  memo- 
randum shall  purport  to  be  signed 
by  the  Keeper  of  the  Records  and 
Inrolments,  or  by  any  person  acting 
as  his  deputy  or  assistant,  such 
memorandum  shall,  in  the  absence 
of  evidence  to  the  contraiy,  be  suffi- 
cient proof  of  the  deed,  certificate, 
receipt,  or  other  instrument,  having 
been  duly  made,  granted,  given,  or 
executed  by  the  party  or  pai-ties  by 
whom  the  same  snail  purport  to  have 
been  signed  or  executed,  and  of  its 
having  been  duly  inrolled  as  stated 
by  such  memorandum,  and  of  the 
provisions  of  the  Act,  under  which 
the  same  shall  appear  to  have  been 
made,  granted,  given,  or  executed, 
having  been  duly  complied  with ; 
and  such  memorandum  shall  be  re- 
ceivable in  evidence  without  proof  of 
the  handwriting  of  the  signature 
thereto."  See  16  A  17  V,  <)•  66, 
§6. 

>  Viz.,  11  ft  12  y.  0.  83. 
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respective  Duohies  of  Cornwall  and  Lancaster.  That  Act  ^  enacts 
that  ^^  where  any  deed,  certificate^  receipt,  or  other  instrument 
relating  to  the  lands  or  possessions  of  the  Duchy  of  Cornwall,  shall 
have  been  duly  inroUed  in  the  office  of  the  said  Duchy,  the  inrol- 
ment  in  the  books  of  the  said  office,  or  an  examined  copy  of  such 
inrolment,  or  a  certificate  purporting  to  set  forth  a  true  copy  of  the 
whole  or  part  thereof,  and  purporting  to  be  signed  and  certified  by 
the  Keeper  of  the  Records  of  the  Duchy  for  the  time  being,  shall, 
in  the  absence  of  evidence  to  the  contrary,  and  without  producing 
the  original,  or  calling  any  attesting  witness,  and  (in  the  case  of  a 
certified  copy)  without  proof,  other  than  the  production  of  such 
certificate,  that  such  certified  copy  is  in  fact  a  true  copy,  be  ad- 
mitted by  and  before  all  courts  and  justices,  and  in  all  legal 
proceedings,  to  be  proof  of  such  original  instrument  or  inrolment 
theriBof ,  or  of  so  much  thereof  as  the  said  certified  copy  purports  to 
set  forth,  and  that  the  original  was  duly  made,  granted,  given,  or 
executed  by  the  parties  thereto."  The  same  Act^  extends  the  pro- 
visions just  set  out  to  all  instruments  inroUed  in  the  Duchy  of 
Lancaster  since  the  31st  of  August,  1848.  Inrolments  of  land  in 
the  same  Duchies '  may  probably  also  be  proved  in  the  manner 
authorised  by  the  general  rule  already  set  out.^ 

§  1649.  In  the  next  place,  every  bargain  and  sale  passing  an 
inheritance  or  freehold  must  be  inrolled  in  the  Inrolment  Depart- 
ment of  the  Central  Office,  as  already  mentioned.  Proof  of  such 
inrolment  is  given  in  the  way  already  pointed  out. 

§  1650.  Thirdly,  inrolments  of  conveyances  of  lands  in  mort- 
main,^ whether  they  have  been  made  previously  to,  or  under  the 
provisions  of,  the  Mortmain  and  Charitable  Uses  Act,  1888,* 
require  inrolment.  Inrolments  of  conveyances  of  lands  in  mortmain ' 
may  be  proved  in  the  manner  indicated  in  the  general  rule  set  out 


»  By  S  0. 

•  §14. 

•  See  Kiimersley  tf.  Orpe,  1779. 

•  §  1647. 

'  As  to  whicli,  see  ante,  §  1119. 

•  61  &62V.  0.42,  §4(1). 

^  As  to  which,  toe  ante,  §  1119. 
In  Doe  V.  Lloyd,  1840,  a  deed,  re- 
quiring inrolment  under  the  Mort- 
main Act,  was  produced  at  the  trial, 
and  bore  the  following  indorsement : 
—•<  Inrolled  in  the  High  Ooiirt  of 


Chancery  the  17th  of  December,  1836, 
being  first  duly  stamped,  according 
to  the  tenor  of  the  statutes  made  for 
that  purpose.  D.Drew."  The  court 
held  that,  without  proving  the  signa- 
ture or  official  character  of  Mr.  Drew, 
the  memorandum  was  evidence  that 
the  deed  was  inrolled  on  the  day 
stated,  it  having  been  certified  to  the 
court  by  an  officer  of  the  inrolment 
office,  that  the  memoitindum  was  in 
the  usual  form.    See  ante,  §  21* 
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already.^  They  may  also  be  proved  in  aooordance  with  the  stata- 
tory  provisions  relating  to  the  old  Ohanoery  Inrolment  Offioe 
(now  the  Inrolment  Department  of  the  Central  Office).^  We  have 
already  seen  '  how  deeds  inrolled  with  the  Charity  CommissionerB, 
under  the  provisions  of  the  Charitable  Trusts  Act,  1855,^  may  be 
proved. 

§  1650a.  Fourthly,  it  being  by  the  Fines  and  Beooveriee  Act, 
1833,^  required  *  that  all  disentailing  deeds  shall  be  inroHed  in  the 
Inrolment  Department  of  the  Central  Offioe ;  proof  of  the  inrol- 
ments  of  such  deeds  may  be  made  in  aooordanoe  with  the  general 
principles  already  indicated.' 

§  1651.  Fifthly,  similar  observations  apply  to  proof  of  the  inroU 
ment,  in  the  same  office,  of  an  annuity  deed.^ 

§  1652.  Judgments  against  land  generally  require  what  modem 
Acts  term  ^^  Eegistration,"  rather  than  *^  Inrolment,"  but  the 
general  efFect  of  such  judgments  against  land  must  now  be 
considered.  Judgments  against  land  in  England  bind  land  therein 
by  force  of  the  Judgments  Act,  1838,'  if  they  were  obtained 
before  23rd  July,  1860,  and  re-registered  every  five  years,^*  but  by 
the  Law  of  Property  Amendment  Act,  1860,^*  judgments  obtained 
between  23rd  July,  1860,  and  29th  Jidy,  1864,  do  not  bind  such 
land  in  the  hands  of  a  purchaser  (whether  at  the  time  of  his 
purchase  he  had  notice  of  them  or  not)  unless  a  writ  of  execution 
has  been  issued  and  registered  before  his  conveyance  or  mortgage, 
and  execution  put  in  force  within  three  calendar  months  from  the 
registration  of  the  writ.  By  the  Judgments  Act,  1864,**  judg- 
ments entered  up  since  29th  July,  1864,  do  not  affect  land  until  it 
has  been  actually  delivered  in  execution  under  lawful  authority." 
When  a  judgment  is  against  land  in  Ireland,  if  it  was  entered  up 
previously  to  15th  July,  1850,  it  operates  as  a  charge  on  the  lands 
of  the  debtor,  and  is  subsequently  binding  on  him  and  all  persons 
-claiming  under  him,  and  the  creditor  has  a  similar  charge  to  that 
which  he  would  have  had  if  the  debtor  having  power  to  so  charge 

»  Supra,  §  1647.  *  See  ante,  §  1122. 

»  See  12  &  13  V.  c  109,  §  18,  set  '  See  supra,  §  1647. 

out  ante,  §  1647  n.,  and  also,  §  17,  set  *  As  to  which,*  see  ante,  {  112A. 

out  ante  §   1647  n.,  making  ofilce  *  1  &  2  V.  c.  110. 

copies  evidence.  *»  2  &  3  V.  c.  11,  §  4. 

»  See  ante,  §  1127.  "  23  &  24  V.  c  38. 

.    *  18  &  19  V.  c.  87.  »  27  &  28  Y.  0.  112. 

•  8&4W.  4,  0.74.  I'ld.Sl. 
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the  land,  had  done  it  hy  writing  under  his  hand  ;^  but  the  above 
provisions  do  not  apply  to  lands  purchased  bj  a  judgment  debtor 
after  iSth  July,  1850 ;  against  which,  by  the  Judgments  Mortgage 
(Ireland)  Act,  1850,  a  judgment  creditor  has  the  same  rights  as  a 
judgment  creditor  under  a  judgment  obtcdned  after  the  last- 
mentioned  date.'  *  And  by  the  Judgments  Mortgage  (Ireland) 
Act,  1850,  the  judgment  creditor,  on  a  judgment  obtained  since 
loth  July,  1850,  may,  at  any  time  after  such  judgment  was 
obtained,  file  in  the  court  in  which  it  was  obtained  an  affidavit  of 
ownership  of  land  by  the  debtor,  and  may  register  the  same  in  the 
office  for  registering  deeds,  conveyances,  and  wills,  in  Ireland,  and 
such  registration  will  operate  to  vest  in  the  creditor  all  the  estate 
and  interest  of  the  debtor  in  the  lands  mentioned  in  such  affidavit, 
subject,  however,  to  redemption  on  payment  of  the  debt ;  and  the 
creditor  has  all  such  rights,  powers,  and  remedies,  as  if  an  effectual 
assurance  to  him  had  been  made  when  the  affidavit  was  registered.* 
In  order  that  a  purchaser  of  such  lands  may  be  affected,  there  must 
be  a  re-registration  every  five  years.*  The  sum  of  the  mattei 
consequently  is,  that,  to  affect  Irish  land  by  a  judgment,  there 
must  be  a  chain  of  evidence  consisting  of  three  links.  First,  the 
judgment  must  be  proved  in  the  usual  way ;  next,  the  affidavit, 
which  has  been  filed  in  the  court  when  the  judgment  was  entered, 
must  be  proved  by  an  office,  or  a  certified,  or  an  examined,  copy ; 
and,  lastly,  the  due  registration  of  an  office  copy  of  this  affidavit  in 
the  office  for  registering  deeds  and  wills  in  Ireland,  must  be  proved 
either  by  an  examined  or  by  a  certified  copy.^  It  seems,  too,  to 
be  still  a  question  of  doubt  ^  whether  such  last-nam^  copy  will 
be  received  in  evidence,  unless  a  notice,  such  as  is  required  by  the 
Begistry  of  De^ds  (Ireland)  Act,  1832,^  has  been  duly  given. 


1  5  &  6  W.  4.  c.  65 ;  3  &  4  V. 
c.  105  (**The  Debtors  (Ireland)  Act, 
1840"). 

»  13  &  14  V.  c.  29,  $  6. 

»  13  &  14  V.  c*  29,  §  7  ("The 
Judgment  Mortgage  (Ireland)  Act, 
18oU"). 

*  Id.  S  4. 

*  See  Duncan  v.  Brady,  (Ir.)  1860 ; 
13  &  14  V.  0.  72.  $  9. 

*  2  &  3  W.  4,  c.  87,  S  32,  which 
enacts  as  follows,  **in  all' proceedings 


before  any  court  of  justice,  for  all 
purposes  whatsoever,  an  office  copy 
of  any  memorial  registered  in  tne 
said  office  shall,  upon  such  office 
copy  being  proved  in  like  manner 
as  an  office  copy  of  any  other  record, 
be  received  and  taken  as  evidence  of 
the  contents  of  the  memorial  of  which 
it  purports  to  be  an  office  copy,  with- 
out tne  production  of  the  original 
memorial :  provided  always,  that  the 
party  producing   such    office    copy 
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§  16o2a.  In  the  sixth  place,  there  exist  special  provisions  as  to 
the  mode  of  proof  which  may  be  given  of  the  inrolment  of  deeds 
relating  to  lands  in  Yorkshire.  The  Yorkshire  Registries  Act, 
1884,^  which  now  authorises  the  registration  of  deedsy  conveyances, 
wills,  incumbrances,  and  other  matters  affecting  lands  in  York- 
shire, provides  that  the  registrar,  or  his  deputy,  shall  indorse  on 
each  instrument  registered  a  certificate  stating  the  date  of  regis- 
tratioDy  and  the  volume,  page,  and  number  in  the  register  in  which 
it  is  inrolled;  that  this  certificate  shall  then  be  signed  by  the 
registrar  and  sealed  with  the  office  seal ;  and  that  after  this  it  shall 
be  evidence,^  and  the  signature  and  seal  judicially  noticed.'  The 
registrar  must  also,  at  the  instance  of  any  person,  cause  an  official 
search  to  be  made  in  the  office  books,  and  furnish  a  certificate  of 
the  result  imder  his  hand  and  the  office  seal ;  and  every  certificate 
so  signed  and  sealed,  shall  be  receivable  in  evidence.^  By  the 
same  Act,  it  is  also  provided  ^  that  any  person  shall  be  authorised — 
subject  to  the  provisions  of  the  Act,  and  to  any  rules  made  there- 
imder — ^to  require  a  certified  copy  of,  or  extract  from,  any  docu- 
ment inrolled  iu  the  register,  or  of  or  from  any  entry  in  the  register, 
or  any  book  or  index  kept  at  the  office,  or  any  rule  made  imder  the 
Act,  and  such  Act  then  proceeds  to  enact,  that  '^  thereupon  a  cer- 
tified copy  or  extract,  signed  by  the  registrar  and  sealed  with  the  seal 
of  the  register  office,  shall  be  given  to  such  person ;  and  every  such 
copy  or  extract,  so  signed  and  sealed,  shall  be  receivable  as  evidence 
of  the  contents  of  such  document  or  entry,  in  every  case  where  such 
contents  may,  under  the  rules  of  evidence,  be  proved  by  means  of 
any  copy  or  extract ;  but  nothing  in  this  section  contained  shall  be 
taken  to  dispense  with  the  production  of  any  original  document, 


shall,  if  out  of  Dubl^ji  ten  days,  and 
if  in  Dublin  eight  days,  before  pro- 
ducing the  same,  give  notioe  in  writ- 
ing to  the  adverse  party  thereof; 
and  provided  also,  that  such  adverse 
pai-tv  shall  not  within  four  days  after 
receiving  such  notice,  demand  by  a 
counter  notice  that  the  original 
memorial  shall  be  produced ;  and  in 
ever)'  case  in  which  such  counter 
notice  shall  be  given,  the  costs  of 
producing  the  original  memorial  shall 
be  paid  by  either  party,  as  the  court 
in  which  the  proceeding  shall  take 


place,  or  the  taxing  officer  of  such 
court,  may  determine." 

»  47  A  48  V.  c.  54,  amended  bv  48 
V.  c.  4.  The  first-named  Act  repeals 
the  old  statutes  relating  to  registra- 
tion in  Yorkshire,  cited  ante,  ^  1127, 
and  establishes  throe  register  offices 
— at  Northallerton,  Beverley,  and 
Wakefield,  §  31.  AJs  to  inrolment  of 
deeds  relating  to  lands  in  Yorkshire, 
see  ante,  §  1127 

»  §9. 

»  §32. 

*  §§  20,  21. 

M22. 
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in  any  case  in  whioh  the  production  thereof  might  otherwise  be 
required,  nor  to  dispense  with  any  proof,  whioh  might  otherwise 
be  required,  as  to  the  due  making  and  execution  thereof."  By 
another  section  of  the  Act,  all  copies  of  inrolments  of  bargains  and 
sales  inroUed  in  the  old  registries,  and  of  the  entries  or  inrolments 
of  deeds,  wills,  writings,  or  conveyances  registered,  at  full  length 
in  the  old  registry  for  the  North  Biding,  shall  be  signed  by  the 
registrar  and  sealed  with  the  seal  of  the  office ;  and  all  copies  so 
signed  and  sealed  shaU  be  as  good  evidence  as  attested  copies  under 
the  old  law.^ 

§  1652  b.  Seventhly,  an  Act  of  the  reign  of  Queen  Anne,^  autho- 
rises the  registration  of  every  "  deed,  conveyance,  will,  or  probate 
of  the  same  "  relating  to  lands  in  Middlesex.  This  Act  has,  how- 
ever, been  partially  repealed  by  the  Land  Eegistry  (Middlesex 
Deeds)  Act,  1891.'  This  latter  Act  contains^  enactments  by 
which  the  registration  and  inrolment  of  deeds  as  to  lands  in 
Middlesex  are  now  governed.  Those  as  to  certificates  of  inrol- 
ment,^ and  of  searches,®  are,  generally  speaking,  the  same  as  under 
the  Yorkshire  Registries  Act,  1884;  but  these  certificates  need 
only  be  signed  "  by  an  officer  of  the  registry,"  and — ^unlike  those 
in  Yorkshire — require  no  official  seal.  Certificates  of  searches 
are  now  directed®  to  be  given  by  the  registrar.'- 

§  1653.  In  the  eighth  place,  to  render  a  parson's  deed  of  relin- 
quishment available  under  the  Clericcd  Disabilities  Act,  1870,® 
first,  the  deed  must  be  inrolled  in  the  Inrolment  Department  of 
the  Central  Office,®  and  next,  an  office  copy  of  it  must  be  recorded 
by  the  bishop.  The  statute  then  provides  ^®  that  "  a  copy  of  the 
record  in  the  registry  of  the  diocese,  duly  extracted  and  certified 
by  the  registrar  of  the  bishop,  shall  be  evidence  of  the  due  execu- 


*  §  45.  The  old  statutes,  repealed 
bv  this  Act,  required  the  copies  to  be 
attested  by  ''two  credible  witnesses." 
See  ante,  §  1645,  ad  fin.;  also  6  A. 
c.  18,  §  2 ;  6  A.  o.  35,  $  17  ;  and  8 
Geo.  2,  0.  6,  §  21. 

'  7  A.  c.  20,  partly  repealed  by 
<*the  Land  Registry  (Middlesex 
Deeds)  Act,  1891 "  (54  &  55  Y.  C  64). 
See  ante,  §  1127. 

•  54  &  55  V.  0.  64. 
«  Id.  Sched.  L 


•  Sched.  I.  to  54  &  66  V.  c  64, 
r.  7. 

•  Id.  r.  11. 

^  The  registrar's  signature  does  not 
require  to  be  proved  in  any  way. 
See  8  &  9  V.  0.  113,  "The  Docu- 
mentary Evidence  Act,  1845,"  §  1, 
cited  ante,  §  7. 

«  33  &  34  V.  0.  91 ;  cited  ante, 
§1119. 

»  E.  S.  0.  1883,  Ord.  LXI.  ir.  1,  ft. 
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tion,  inrolment,  and  leoording  of  the  deed,  and  of  the  fulfilment  of 
all  the  requirements  of  the  Act  in  relation  thereto."  The  above 
section  must  be  read  in  oonnection  with  the  Documentary  Evidence 
Act,  1845,  and  when  this  is  done,  the  mode  in  which  proof  of  the 
execution  and  inrolment  of  such  a  deed  must  be  proved  is  plain. 

§  1653a.  The  inrobnent  of  articles  of  clerkship,  which  we  have 
seen  ^  is  required  to  be  made  in  the  Inrolment  Department  of  the 
Central  Office,  may  be  proved  in  the  manner  pointed  out  in  a 
previous  paragraph  as  to  the  proof  of  documents  inrolled  in  that 
office,  or  in  the  old  Petty  Bag  Office.* 

§  1654.  In  the  tenth,  and  last,  place,  there  are  various  provisions 
in  force  imder  which  bills  of  sale,  warrants  of  attorney,  and  cogno- 
vits are  required  to  be  inrolled.  As  regards  bills  of  sale,  under  the 
Bills  of  Sale  Acts,  1878  and  1882,*  the  certificate  of  registration  of 
a  bill  of  sale  in  the  Bills  of  Sale  Department  of  the  Central  Office,^ 
even  though  it  state  that  the  affidavit  of  execution  has  been  duly 
filed,  as  required  by  those  statutes,  is  not  sufficient  evidence  of  the 
bill  of  sale ;  but  an  authenticated  or  office  copy  of  the  document 
registered,  must,  in  strict  law,  be  actually  produced.^  Warrants 
of  attorney,  cognovits,  and  judge's  orders  being  inrolled  in  the 
Bills  of  Sale  Department  of  the  Central  Office,  proof  of  such 
inrolment  may  be  given  in  the  usual  way,^  and  copies  of  the  docu- 
ments may  be  given  in  evidence,  under  the  Documentary  Evidence 
Act,  18i5.» 

§  1654a.  There  are  many  cases  in  which  it  is  necessary  to  give 
proof  of  Bye-laws.  In  two  of  these,  which  are  of  frequent  occur- 
rence, the  bye-laws  may  be  proved  by  the  production  of  certified 
copies  thereof. 

§  1655.  In  the  first  of  these  cases  the  Companies  Clauses  Con- 
solidation Act,  1845,®  empowers  every  company  to  which  that  Act 
applies,  to  make  bye-laws  for  the  purpose  of  regulating  the  con- 
duct of  their  officers  and  servants,  and  of  providing  for  the  due 
maDagement  of  their  affairs ;  ^  and  enacts  that  the  production  of 
a  written  or  printed  copy  purporting  to  have  the  9eal  of  the  cof/i" 

I  See  ante,  J  1126.  Mason  v.  Wood,  1876. 
«  See  supra,  §  1647.  •  See  Fupra,  §  1647, 

»  41  &  42  V.  0.  31,  §  10;  46  ft  46         '  See  ante,  5§  7.  8. 
V.  c.  43,  S  8.  •  8  &  9  V.  c  16. 

*  E.  S.  C.  1883,  Ord.  LXI.  r.  1.  »  Id.  §§  124—6. 

i  See  Halkett  v.  Emmott,  1878 : 
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panjf  affixed  thereto,  '^  shall  be  suffioient  eyidenoe  of  such  bye-laWs 
in  all  cases  of  prosecution  under  the  same."  ^ 

§  1656.  The  second  of  such  cases  is  where  proof  of  the  bye-laws  of 
a  railway  company  is  required  in  a  court  of  law.  A  railway  company 
have  power  to  make  bye-laws  for  regulating  the  travelling  upon  or 
using  and  working  their  railway,  by  which  penalties  may  be  imposed 
upon  persons  other  than  the  railway  company's  servants.  Before 
such  bye-laws  can  be  enforced,  however,  the  company  must  produce 
either  the  book  containing  the  original  bye-laws  purporting  to  be 
under  its  seal,  or  an  examined  or  certified  copy  of  such  bye- 
laws  ;^  it  must  also  probably  (although  this  is  not  altogether  clear) 
show  that  a  certified  copy  of  such  bye-laws  has,  in  cases  where 
they  were  made  between  the  9th  of  November,  1846,^  and  the  10th 
October,  1861,*  been  sent  to  the  old  Commissioners  of  Railways,  and 
in  other  cases  to  the  Board  of  Trade,  and  that  such  bye-laws  have 
not  been  disallowed ;  ^  and  it  further  must  prove  such  bye-laws  to 
have  been  duly  published.^  Due  publication  is  at  least,  on  the 
hearing  of  an  information  before  justices  charging  a  railway  pas- 
senger with  a  violation  of  railway  bye-laws,  suflSciently  proved  by 
showing  that  copies  of  such  bye-laws  were  affixed  at  each  of  the 
two  stations  at  which  the  defendant  entered  and  left  a  train.' 
The  present  law  does  not  require  any  further  proof.® 

§§  1657 — 8.  The  mode  of  proof  of  bye-laws  in  other  cases, 
however,  varies,  according  to  the  language  of  the  particular  statute 

^  Id.  127.    See,  also,  Id.  §  1,  cited  of    Trade,    see    id.;    and   see    also 

ante,  §  7 ;  and  query  whether  the  §  1527. 

same  proof  would  suflice  if  the  com-  '  Motteram   v.   Eastern    Counties 

pany  offered  the  bye-laws  in  evidence  Bail.  Co.,  1859. 

in  defending  an  action  for  false  im-  "^  Motteram    v.    Eastern   Counties 

prisonment.  Bail.  Co.,  1859  (diss.  Williams,  SX 

3  Motteram  v.  Eastern  Counties  ^^  By  §  10  of  3  &  4  V.  c.  97  (**  The 
Bail.  Co.,  1859.                                      '  *  Bailway    Begulation    Act,    1840 "), 

*  See  9  &  10  V.  c.  105,  J  2;  and  **  so  much  of  every  clause,  provision, 
Gazette,  6th  Nov.  1846.  and  enactment  in  any  Act  of  Parlia- 

*  The  date  when  the  Act  appoint-  ment  heretofore  passed  as  may  re- 
ing  Commissioners  of  Bailways  was  quire  the  approval  or  concurrence  of 
repealed,  viz.,  14  &  15  V.  c.  64,  §  1.  any  justice  of  the  peace,   court  of 

*  Compare  3  &  4  V.  c.  97,  §§  7—  9 ;  quarter  sessions,  or  other  person  or 
and  8  &  9  V.  c.  20,  §§  108 — 11.  As  persons,  other  than  members  of  the 
to  proof  of  order  by  old  Commis-  said  companies  to  give  validity  to 
sioners  of  Bailways,  allowing  the  any  bye-laws,  orders,  rules,  or  regu-> 
bye-laws,  see  ante,  note  to  §§  1596 — 7,  lations  made  by  any  such  [i.e.,  rail- 
title  **  Bailway  Documents  \  "  and  as  way]  company  shall  be  repealed." 

to  proof  of  aimilar  order  by  Board 
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cr  charter  under  the  authority  of  whidi  the  bye-laws  have  been 
made.^ 


^  Stated  in  alpliabetical  order,  the 
following  examples  may  be  usefully 
instanced  :  —  **  The  Uommissioners 
Clauses  Ad,  1847"  (10  &  11  V.  c.  16), 
contains,  in  §§  96 — 98,  provisions  as 
to  the  making  and  proof  of  bye- 
laws  under  that  Act.  *'  The  Common 
Lodqing  Houses  [Ireland)  Ads  "  (29  & 
30  V.  c.  44,  §§  21,  23,  Ir.;  35  &  36 
V.  c.  69,  §§  2,  5,  It.)  enable  bye- laws 
made  thereunder  to  be  proved  by 
copies  signed  or  sealed  by  the  proper 
local  authority,  and  countersigned 
by  some  person  or  x>6rsons  duly 
representing  the  local  government, 
which  would  seem  to  be  either  the 
under-secretary  to  the  lord  lieu- 
tenant or  the  president  or  vice- 
president  of  the  board,  or  any  two 
other  members  of  the  board,  **  both 
executing."  See  35  &  36  V.  c.  69, 
§  4,  Ir.  Dublin  Corporation  bye- 
laws  may,  under  12  &  13  V.  c.  97, 
§  20,  Ir.,  be  proved  by  a  copy  under 
the  corporate  seal,  provided  it  con- 
tain a  declaration  signed  by  the  lord 
mayor  that  the  bye-law  has  been 
duly  made,  published,  and  allowed, 
ancf  is  still  in  force.  '  *  The  Explosives 
Act,  1875"  (38  &  39  V.  c.  17),  though 
it  contains  in  §§  34—38,  and  84,  several 
elaborate  provisions  for  the  making 
and  publication  of  bye-laws  with 
respect  to  the  loading  and  conveyance 
of  gunpowder,  has  no  clause  to  ref- 
late or  simplify  the  mode  of  provmg 
ruch  rules.  **  The  Harbours,  Docksy 
and  Piers  Clauses  Act,  1847"  (10  & 
11  V.  c.  27),  also  provides  for  the 
making  and  proof  of  bye -laws.  See 
§§  83-  90.  London  Corporation  bye- 
laws,  made  in  pursuance  of  1 0  G.  4, 
c.  cxxiv. ;  1  &  2  W.  4,  c.  Ixxvi. ;  1  &  2 
V.  c.  ci. ;  and  8  *&  9  V.  c.  101,  for 
regulating  the  port  of  London  and  the 
vending  and  delivery  of  coals,  may, 
under  §§  6  and  7  of  the  last-men- 
tioned Act,  and  8  &  9  V.  c.  113  (**  The 
Documentary  Evidence  Act,  1845"), 
§  1  (cited  ante,  §  7),  be  proved  by  the 
production  of  a  printed  or  written 
copy  purporting  to  be  signed  by  the 
town  clerk  of  the  city  of  London; 
and  such  copy  *' shall,  without  any 
other  proof,  be  admitted  sis  evidence 
of  such  bye-laws,  and  of  the  making, 


submission,  allowance,  and  publica- 
tion thereof,  unless  the  contrary  shall 
be  proved."  **  The  Markets  and  Fairs 
Clauses  Ad,  1847"  (10  &  11  V.  c.  14), 
§§  42 — 49,  also  contains  provisiond 
respecting  the  making  and  proof  of 
bye-laws.  **  2'he  Merchant  Shipping 
Ad,  1894  "  (57  &  58  V.  c.  60),  §  362, 
enables  harbour  authorities,  with,  the 
approval  of  a  secretary  of  state,  to 
make  bye- laws  for  regulating  the 
embarkation  and  landing  of  emi- 
grants, and  for  licensing  emigrant 
porters  ;  but, '  unlike  the  repealed 
"  Passengers  Act,  1855"  (18  &  19  V. 
c.  119,  §  82),  contains  no  provisions 
for  proving  such  bye-laws.  **  The 
Metropolis  Local  Management  Ad, 
1855  "  (18  &  19  V.  c.  120),  by  §  203. 
provides  that  the  production  of  a 
printed  copy  of  the  bye-laws  made 
by  the  Metropolitan  Board  of  Works 
(whose  powers  and  duties  are  now 
vested  in  the  London  County  Council), 
or  by  a  district  board  or  vestry,  under 
that  Act,  "if  authenticated  by  the 
seal  of  the  board  or  vestry,  shall  be 
evidence  of  the  existence,  and  of  the 
due  making,  confirmation,  and  pub- 
lication of  such  bye -laws,  in  all 
prosecutions  under  the  same,  with- 
out adducing  proof  of  such  seal, 
or  of  the  fact  of  such  confirmation 
or  publication  of  such  bye-laws." 
Mines. — Under  **The  Coal  Mines 
Regulation  Act,  1872  "  (35  &  36  V. 
c.  76),  §  59,  and  ''The  Metalliferous 
Mines  Regulation  Act,  1872 "  (35  & 
36  V.  c.  77),  §  30,  the  special  rules 
which  are  established  in  any  mine 
under  either  of  those  Acts  may  be 
proved  by  a  copy  certified  under  the 
hand  of  one  oi  the  government  in- 
spectors ;  and  such  copy  is  also  evi- 
dence that  the  rules  have  been  duly 
established.  See,  also,  27  &  28  V. 
c  48,  §  5.  Under  "  The  Municipal 
Corf»orations  Ad,  1882  "  (45  &  46  V. 
o.  50),  §  24,  the  production  of  a 
written  copy  of  a  bye-law,  made  by 
the  council  under  that  Act,  or  under 
any  former  or  present  or  future 
general  or  local  Act  of  Parliament, 
if  authenticated  by  the  corporate 
seal,  shall,  until  the  contraiy  is 
proved,  be  sufficient  evidence  of  the 
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§  1659.  In  some  oases  the  validity  of  bje-laws  may,  as  we  have 
Been,  be  inferred  from  long  usage.^ 

§  1660.^  The  admissibility  and  effect  of  public  documents,  as 


due  making  and  existence  of  the 
bye-law,  and,  if  it  is  so  stated  in  the 
copy,  of  the  bye-law  having  been 
approved  and  confirmed  by  the 
authority  whose  approval  or  con- 
firmation is  required  to  the  making, 
or  before  the  enforcing,  of  the  bye- 
law.  As  to  pleading  such  bye-laws, 
see  Elwood  v.  Bullock,  1844.  8ee,  also, 
•'  The  Irish  Municipal  Corporation 
Ad,  1840"  (3  &  4  V.  c.  108),  §§  125— 
127.  **  The  Public  Health  Act,  1875" 
(38  &  39  V.  c.  55),  §§  182—188,  pro- 
vides that  bye-laws  made  under  that 
Act  by  any  local  authority  other 
than  the  council  of  a  borough, — 
whether  they  relate  to  scavenging 
and  cleansing  (§  44^,  or  to  the  keeping 
of  animals  (§  44),  or  to  common 
lodging-houses  (§§  80,  90),  or  to 
offensive  trades  (§  113),  or  to  mor- 
tuaries (§  141),  or  to  new  buildings 
(5  157),  or  to  public  pleasure  grounds 
(5  164),  or  to  markets  (§  167),  or  to 
slaughter-houses  (§  169),  or  to  the 
licensing  of  horses,  boats,  &c.,  for 
hire  (§  172),  or  to  hop  pickers  (§  314). 
— may  be  proved  by  copies  signed 
and  certified  by  the  derk  of  such 
authority  to  be  true  copies,  and  to 
have  been  duly  confirmed ;  and  every 
such  copy  is  to  be  evidence  until  the 
contrary  is  proved  in  all  legal  pro- 
ceedings of  the  due  making,  con- 
firmation Tas  to  which  see  47  V. 
0.  12),  and  existence  of  such  bye- 
laws  without  further  or  other  proof ; 
and,  by  §  326,  all  bye-laws  made 
under  any  of  the  Sanitary  Acts,  not 
inconsistent  with  this  Act,  *'  shall  be 
deemed  to  be  bye-laws  under  this 
Act."  "  The  Public  Health  {Ireland) 
Ar^,  1878"  (41  &  42  V.  c.  52,  Ir.). 
§  223,  adopts  the  same  mode  of  proof 
witii  respect  to  all  bye-laws  made  by 
any  sanitary  authority  under  that 
statute.  See,  also,  §§  41,  54,  91,  100, 
103,  105,  129,  of  same  Act.  '*  The 
Public  Parka  (Scotland)  Act,  1878" 
(41  y.  c.  8),  §  20,  also  adopts  that 
mode  of  proof  with  respect  to  bye- 
laws  maae  under  it  by  any  local 
authority.  **  The  Salmon  FisJien'es 
Act,  1873"  (36  &  37  V.  c.  71),  oon- 
tainSi  in  {  45,  proyiaums  for  facili- 


tating the  proof  of  bye-laws  made 
by  any  board  of  conservators  for  a 
fishery  district.  **  The  Slaughter 
Houses,  <fcc.  {Metropolis)  Act,  1874" 
(37  &  38  V.  c.  67),  §  8,  enables  any 
bye-law  or  order  made  by  a  local 
authority  under  the  Act  to  be  proved 
by  a  printed  copy,  purporting  to  be 
certified  by  the  clerk  of  the  local 
authority  to  be  a  true  copy,  or  pur- 
porting to  be  sealed  by  the  seal  of 
the  local  authority ;  and  any  such 
bye-law  or  order  shall,  until  the 
contrary  is  proved,  be  deemed  to 
have  been  duty  made  and  confirmed. 
Thames  Conservancy  bye-laws,  made 
by  the  conservators  since  the  com- 
mencement of  the  year  1865,  are,  by 
27  &  28  V.  c.  113,  §  33,  provable  by 
copies  purporting  to  be  printed  by 
direction  of  the  conservators,  and 
authenticated  by  the  common  seal 
and  by  the  signature  of  their  secre- 
tary ;  and  every  such  copy  is  conclu- 
sive evidence  of  such  bye-law,  and 
of  the  due  making  and  aUowance 
thereof,  without  proof  of  such  seal 
or  signature.  **  The  Towns  Improve- 
ment Clauses  Act,  1847  "  (10  &  11  V. 
c.  34),  §§  200—207,  and  **  The  Toijon 
Police  Clauses  Act,  1847  "  (Id.  0.  89), 
§71,  also  contain  provisions  as  to 
the  making  and  proof  of  bye-laws. 
Under  **  The  Metropolis  Water  Act, 
1871"  (34  &  35  V.  c.  113),  §  25,  a 
printed  copy  of  the  regulations  made 
Dy  any  metropolitan  water  company, 
for  the  purpose  of  preventing  the 
waste,  misuse,  or  contamination  of 
water,  if  dated,  and  purporting  to  be 
made  as  in  that  Act  is  pointed  out, 
and  to  be  authenticated  by  the  seal 
of  such  company,  is  **  conclusive 
evidence  of  the  existence,  and  of  the 
due  making,  confirmation,  and  pub- 
lication of  such  regulations  in  all 
prosecutions  or  proceedings  under 
the  same,  without  adducing  proof  of 
such  seals,  or  of  the  fact  of  such 
confirmation  or  publication  of  such 
regulations,  or  of  any  of  the  require- 
ments of  the  Act  relative  thereto 
having  been  complied  with." 

1  See  ante,  §  128. 

*  Qt.  Ey.  %  491,  in  some  parit 
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insisiimeiits  of  evidence,  mufit  next  be  confiidered.  SiaiuteSy  State 
Papers^  and  other  writings  of  a  oognate  oharaeter,  will  generally 
be  admiflfiible,  either  as  prim&  fade  or  as  oonolnsiye  proof  of  the 
facts  directly  stated  in  them,  if  duly  authenticated  in  some  one  of 
the  modes  before  stated,  and  if  their  contents  be  pertinent  to  the 
issue.  In  many  oases  they  will  even  be  received  as  primft  facie 
evidence  of  matters  stated  in  them  by  way  of  introductory  recital. 
Thus,  where  certain  public  statutes  recited  that  great  outrages  had 
been  committed  in  a  particular  part  of  the  country,  and  a  public 
proclamation  was  issued,  with  similar  recitals,  and  offering  a  reward 
for  the  discovery  and  conviction  of  the  perpetrators,  these  recitals 
were  held  admissible  and  su£5cient  evidence  of  the  existence  of  those 
outrages,  to  support  the  averments  to  that  effect  in  an  information 
for  a  libel  on  the  Government  in  relation  thereto  ; '  and  a  recital  of 
a  state  of  war,  in  the  preamble  of  a  public  statute,  is  good  evidence 
of  its  existence,  and  the  war  will  be  taken  notice  of  without  further 
proof,  whether  this  nation  be  or  be  not  a  party  to  it.*  But  even 
the  recitals  in  a  public  Act  are  not  conclusive  evidence.  Therefore, 
where  the  Schedule  of  the  Municipal  Corporation  Act  described 
a  place  as  an  existing  borough,  proof  was  admitted  to  show  that 
this  description  was  false.'  Formerly  a  recital  used  never  to  be 
inserted  in  a  private  Act,  imless  its  truth  had  first  been  ascertained 
by  the  judges,  to  whom  the  bill  had  been  referred.^  And  conse- 
quently, when  this  was  the  practice,  a  recital  of  relationship,  even 
in  a  private  Act,  was  received  as  cogent  evidence  of  pedigree.  The 
evidence  in  support  of  private  bills  is,  however,  no  longer  submitted 
to  the  judges  for  approval,  and,  therefore,  recitals  inserts  in  them 
since  this  change  in  the  practice  appear  to  be  now  inadmissible.' 
And,  as  a  general  rule,  a  local  or  private  statute,  though  it 
contains  a  clause  requiring  it  to  be  judicially  noticed,  is  not,  as 
against  strangers^  any  evidence  of  the  facts  recited ; '  neither  does 
it  affect  the  public  with  a  knowledge  of  its  contents.^ 

§  1661.'  The  Speech  of  the  Sovereign  in  opening  Parliament,  and 

»  R.  V.  Sutton,  1816.  Parry,  1840;  D.  of  Beaufort  v.  Smith, 

•  E.  v.  De  Berenger,  1814.  1849;    CJowell  v.   Chambers,    1856; 

•  E.  V,  Greene,  1837.  Mills  v.  May.  of  Colchester,    1867 

•  Wharton  Peer.,   1845,    H.  L.;      (Willes,  J.);    Polini  v.  Gray,  and 
Shrewsbury  Peer.,  1857,  H.  L.  cturla  v.  Freccia,  1879,  0.  A. 

»  Shrewsbury  Peer.,  1857  (Ld.  St.  '  Ballard  v.  Way,  1836  (Ld.  Abin- 

Leonards),  H.  L.  8®^)* 

•  Brett  V.  Beales,  1^29;  Taylor  v.         •  Gr.  Ey.»  S  491,  slightly. 
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the  Address  of  either  House  to  the  Crown,  would  seem  to  be 
eyidenoe,  in  the  nature  of  reputation,  of  the  public  matters  they 
redte.^  The  Journals^  also,  of  either  House  are  the  proper 
eyidence  of  the  action  of  that  House  upon  all  matters  before  it, 
whether  legislative,  ministerial,  or,  in  the  Lords'  House,  judicial.^ 
Acoordinglj,  a  Lords'  Committee  of  Privileges  has  even  admitted 
an  entry  in  their  Journals  as  evidence  of  the  limitations  in  a 
patent  of  peerage,  without  requiring  the  production  of  the  patent; ' 
a  foreign  declaration  of  war,  transmitted  by  the  British  Ambassador 
to  the  Secretary  of  State's  office,  and  produced  by  a  clerk  from  that 
office,  is  sufficient  evidence  to  prove  the  date  of  the  commencement 
of  hostilities  between  two  foreign  states.^  How  far  diplomatic 
correspondence  establishes  the  facts  recited,  does  not  in  England 
dearly  appear.^  In  America,  such  correspondence,  communicated 
by  the  President  to  Congress,  is  sufficient  proof  of  the  acts  of  foreign 
governments  and  functionaries  therein  narrated ;  ^  and  would  seem 
to  be  there  generally  admissible,  whenever  the  facts  recited  are 
not  the  prindpal  points  in  issue,  but  are  required  to  be  proved, 
merely  in  order  to  support  some  introductory  averment  in  the 
pleadings.' 

§  1662.  The  Government  Gazette  is,  as  already  pointed  out,  at 
common  law  evidence  of  various  acts  of  state,  such  as  addresses 
received  by  the  Crown,  and  the  like.®  But  in  regard  to  the  acts 
of  public  functionaries,  which  have  no  relation,  or  only  a  slight 
relation,  to  the  affairs  of  government, — such  as  the  appointment  of 
an  officer  to  a  commission  in  the  army,®  or  the  Queen's  grant 
of  land  to  a  subject,'® — ^the  Gazette,  unless  rendered  admissible  by 
statute,  cannot  in  general  be  read  in  evidence.  Nevertheless,  the 
Gazette  is,  by  the  Documentary  Evidence  Act,  1868,"  as  already 
pointed  out,'^  prim&  facie  evidence  of  any  proclamation,  order. 


»  B.  V.  Pranoklin,  1731.  •  B.  v.  Holt,  1793 ;  Att.-Gen.  v. 

*  Jonee  v.  Bandall,  1774 ;  Boot  v.  Theakstone,    1820  ;    Picton's    case, 
Bong,  1827  (Am.).  1806 ;  Van  Omeron  v.  Dowick,  1809 ; 

'  Ld.  Dufferin^B  case,  1837,  H.  L. ;  ante,  §  15. 

Saye  and  Sele  Peer.,  1848,  H.  L.  •  B.  v.  GaTdner,  1810  (Ld.  Ellen- 

*  ThelluBon  v.  Coeling,  1803.  borough)  ;    Kirwan    v,    Cockbum, 

*  See  B.  V.  Fiuncklin,  1731.  1805.     fiut   see   now,    by    statute, 

*  Badcliffe  v.  Un.  Ins.  Co.,  1810  ante,  §  1638a. 

(Am.);  Talbot  v,  Seeman,  1801.  »«  B.  v.  Holt,  1793  (Ld.  Kenyon), 

^  BadcUffe  v.  Un.  Ins.  Co.  (Am.),  "  31  A  32  Y.  o.  37,  {  6. 

sapra  (Kent,  O.J.).  »  Ante,  $  1527. 
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or  regulation  issued  by  her  Majesty,  or  by  the  Privy  Counoil,  or 
by  any  of  the  principal  departments  of  the  government.^ 

§  1663.  In  one  instance,  at  least,  the  GFovemment  Grazette  has 
been  made  by  statute  "  sufficient  proof  ^^  of  certain  facts  which  aie 
directed  to  be  published  in  it.^ 

§§  1663a — 4.  In  some  other  cases  the  Gazette  is,  by  statute, 
made  conclusive  evidence.  The  most  important  of  such  cases  afe 
enumerated  in  alphabetical  order  in  the  footnote.' 


1  31  &  32  V.  c.  37,  S  2. 

«  See  29  &  30  V.  c.  117,  §  33 ;  and 
31  &  32  V.  c.  59,  §  29,  Jr.,  cited 
ante,  §  1611  n.,  title  ^'Reformatory 
Schools  Act:' 

'  Thus,  as  regards  Bank  notes,  it  is 
provided  by  the  statutes  7  &  8  V. 
c.  32,  §  15,  and  8  &  9  V.  c.  37,  §  10, 
Ir.,  which  respectively  regulate  the 
issue  of  bank  notes  in  England  and 
Ireland,  and  require  the  Commis- 
sioners of  Stamps  and  Taxes  to 
publish  in  the  London  and  Dublin 
Gazettes  respectively  certificates  con- 
taining certain  particulars,  that  the 
Gazette  in  which  such  publication 
shall  be  made  shall  be  conclusive 
evidence  in  all  courts  of  the  amount 
of  bank  notes  which  the  banker 
named  in  the  certiiicato  is  by  law 
authorised  to  issue  and  have  in  circu- 
lation; the  Irish  Act  adding,  "ex- 
clusive of  an  amount  equal  to  the 
monthly  average  amount  of  the  gold 
and  silver  coin  held  by  such  banker 
as  herein  provided."  Bankruptcy 
proceedings  may,  as  already  stated 
(ante,  §  1549),  be  also  oonclusively 
proved  by  production  of  the  copy  of 
the  Gazette  in  which  they  were  pub- 
lished. Under  ''The  Citif  of  London 
Parochial  Charities  Act.  1883"  (46  & 
47  V.  c.  36,  §  36),  an  Order  in  Council 
approving  a  scheme  for  the  manage- 
ment of  charity  property,  and  duly 
gazetted,  is  conclusive  that  the  scheme 
was  one  within  the  Act,  and  neither 
such  scheme  nor  the  order  can  be 
further  questioned  in  any  legal  pro- 
ceeding. Under  *'  The  Extradition 
Act,  1870"  (see  33  &  34  V.  c.  52), 
§  5,  an  Order  in  Council,  on  bein^ 
published  in  the  London  Gazette,  is 
made  *'  conclusive  evidence  that  the 
arrangement  therein  referred  to  com- 
plies with  the  requisitions  of  the  Act, 
and  that  the  Act  applies  in  the  case 
ol  the  foreign  State  mentioned  in  th'^ 


order."  Again,  similar  provisions 
are  contained  in  several  statutes 
with  regard  to  Ireland.  Thus,  by 
**  7'he  County  Boundaries  {Ireland) 
Act,  1872  "  (35  &  36  V.  c.  48),  §  3, 
the  Dublin  Gazette  is  conclusive  evi- 
dence of  any  order  published  in  it, 
which  purporte  to  have  been  made 
by  the  Lord  Lieutenant  in  Council 
under  the  provisions  of  the  Irish 
County  Boundaries  Acte.  Under 
*'  The  General  Fristms  {Ireland)  Ad, 
1877  "  (40  &  41  V.  c.  49,  §  57,  Ir.),  all 
rules  and  special  rules  as  to  prisons 
(which  are  proved  in  England  as 
shown  ante,  §§1527,  1595,  and  1596-7, 
and  notes,  titles  **  Public  Prisons,") 
may  be  conclusively  proved  by 
the  nroduction  of  a  Dublin  Gazette 
in  which  they  have  been  publi^^hed. 
Under  **  The  Latuis  Drainage  {IrC" 
land)  AcU  of  1842,  1846,  and  1847." 
I'espectively  (being  5  &  6  V.  c.  89, 
Ir.;  9  &  10  V.  c.  4,  Ir. ;  10  &  11 
V.  c.  79,  Ir.),  by  the  last-mentioned 
Act  (§  4),  final  notices  under  such 
Acts  may  be  conclusively  proved  by 
the  production  of  the  Dublin  Gazette 
in  which  they  are  published.  And 
under  **  The  Peace  Preservatum  Arts" 
for  Ireland  (19  &  20  V.  c.  36,  Ir.; 
28  &  29  V.  0.  118,  Ir. ;  38  V.  c.  14, 
Ir.),  the  production  of  the  Dublin 
Gazette,  "purporting  to  be  printed 
and  published  by  the  Queen's  autho- 
rity, '  and  containing  any  proclama- 
tion, warrant,  order,  or  notice  imder 
*  *  The  Irish  Peace  Preservation  Acte," 
is  made  (by  28  &  29  V.  c.  113,  §  2; 
34  &  35  V.  c.  25,  §  5 ;  and  see,  also, 
*'  The  Criminal  Law  and  Procedure 
(Ireland;  Act,  1887"  (50  &  51  V. 
c.  20,  especially  §  12,  subs.  3) )  con- 
clusive evidence  of  all  the  facte  and 
circumstences  necessary  to  authorise 
the  issuing  of  any  such  instrument ; 
and  every  such  instrument  shall  be 
Heemed  m  all  oourte  to  hare  beoa 
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CHAP.  IV.]  WHEN  EVIDENCE  OF  NOTICE, 

§  1665.  Gazettes,  even  when  they  are  not  ccnelurive  evidence, 
are,  in  common  with  all  other  newspapers^  frequently  offered  in 
evidence  with  the  view  of  fixing  an  adversary  with  knowledge  of 
certain  facts  advertised  therein;  but  h^e  it  is  always  advisable, 
and  sometimes  necessary, — ^unlees  the  case  is  governed  by  a  special 
Act  of  Parliament, — to  funiish  some  evidence,  from  which  the  jury 
may  infer  that  the  party  sought  to  be  affected  by  the  notice  has 
read  it.  This  doctrine  applies  even  to  cases  where  the  notice 
published  in  the  Grazette  relates  to  some  public  matter,  as,  for 
instance,  the  blockade  of  a  foreign  port ;  for,  although,  as  between 
nation  and  nation,  the  notification  of  a  blockade  may,  from  the 
moment  it  is  made  by  one  State  to  the  government  of  another, 
bind  all  the  subjects  of  the  latter,^  this  rule  will  not  extend  to 
suits  between  private  individuals.  Therefore,  where,  in  an  action 
on  a  ship  policy,  the  underwriters  urged  in  defence,  that  the 
voyage  was  to  a  port  which  the  master  knew  was  blockaded,  and 
that  consequently  the  policy  was  void,  the  jury  were  held  justified 
in  negativing  any  knowledge  on  the  part  of  the  master,  though  it 
was  proved  that  he  was  in  this  country  some  time  after  the 
publication  of  the  Gazette  in  which  the  blockade  was  notified.' 

§  1666.  A  Gazette  containing  a  notice  of  dissolution  of  partnership 
will,  however,  be  admissible  without  any  additional  proof,  as 
6ufi[icient  evidence  that  they  were  aware  of  it,  against  all  persons 
who  have  had  no  previous  dealings  with  the  firm.*  It  will  be 
admissible  evidence  to  show  that  the  partnership  has  been  openly 
dissolved,  even  against  persons  who  have  had  previous  dealings 
with  the  firm,  after  formal  proof  of  the  actual  dissolution,  by 
producing  the  deed.*  But  to  deprive  the  old  correspondents  of  a 
firm  of  their  right  of  action  against  a  retiring  partner,  further 
evidence  must  be  given  than  the  mere  production  of  the  Gazette 
in  which  notice  of  dissolution  has  been  inserted;*  and  if  the 
defendant  be  not  in  a  Condition  to  prove  that  a  circular  was  sent 
in  due  course  to  the  plaintiff,  he  must  at  least  show  facts,  from 

issued    in    oonformity    with    such  1811  (Ld.  EUenborough) ;  Wright  v. 

Acta.  Palham,  1816;    Hart  v.  Alexander, 

I  The   Neptunua,    1799    (Sir   W.  1837  (Ld.  Abinger). 

Scott);  The  Adelaide,  1799  (Id-).  *  Hart  v.    ^exander,    1837   (Ld. 

*  Harratt  v.  Wise,  LS29.  Abinger). 

»  Godfrey     v.     Tumbull,      1796  »  Graham    v.    Hope,     1793    (Ld. 

(Ld.  Kenyon);  Newsome  v.  Coles,  Kenyon).        , 
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which  an  inferenoe  may  be  drawn  that  the  plaintiff  has  seen  the 
notioe.  This  may  be  done  in  a  yariety  of  ways,  as  by  proving 
that  the  plaintiff  has  been  in  the  habit  of  taking  in  the  Gazette  or 
other  newspaper,  or  has  attended  a  reading-room  where  it  was 
taken  in,  or  has  shown  himself  acquainted  with  other  articles  in 
the  number  containing  the  notice,  or^  has  evinced  an  unusual 
interest  in  the  affairs  of  the  partnership,  and  the  like.^  It  seems 
not'  to  be  enough  to  prove  that  the  newspaper  was  circulated  in 
the  immediate  neighbourhood  of  the  plaintiff's  residence.' 

§  1667.  The  admiasibiKty  and  effect  of  judicial  records  and 
documents  must  be  considered  in  connection  with  this  subject. 
The  general  principle  is  that  the  mere  existence  of  a  judgment^  its 
date,  and  its  legal  consequences  are  conclusively  proved,  as  against 
all  the  world,  by  the  production  of  the  record,  or  the  proof  of  an 
examined  copy,  for  a  judgment  being  a  public  transaction  of  a 
solemn  character,  must  be  presumed  to  be  faithfully  recorded,  but 
that  it  furnishes  no  proof  whatever  of  collateral  facts,  even  though 
as  between  the  parties  to  such  judgment  themselves  such  facts 
must  have  been  proved.  On  these  principles,  in  an  action  for 
malicious  prosecution,  the  record  is  only  conclusive  to  establish 
the  fact  of  acquittal' ;  a  judgment  against  a  master  or  principal 
for  the  negligence  of  his  servant  or  agent,  is,  as  against  the 
servant  or  agent,  nothing  more  than  conclusive  evidence  of  the 
fact,  that  the  master  or  principal  has  been  compelled  to  pay  the 
amount  of  damages  awarded^ ;  and  a  judgment  recovered  against 
a  surety  will  not  be  evidence  on  his  behalf  to  show  anything  more 
than  the  amount  which  he  has  been  compelled  to  pay  for  the  prin- 

'  (Godfrey  v.  Macauley,  1795 ;  Jen-  fendant  was  the  prosecator — even 
kins  V,  Blizard,  1816  (Ld.  Ellen-  though  his  name  appear  on  the  bick 
borough) ;  Hart  v.  Alexander,  1837 ;  of  the  bill  (3  B.  N.  P.  14]— nor  of 
Leeson  v.  Holt,  1816.  As  to  notices  either  his  malice,  or  the  aosenoe  of 
by  carriers  restricting  their  liability,  reasonable  and  probable  cause  (Pur- 
see  11  G.  4  &  1  W.  4,  c.  68  (''The  cell  v.  Macnamara,  1808;  Incledon 
Carriers  Act,  1830");  Munnv.Baker,  v.  Berry,  1805),  nor  does  the  yerdict 
1817;  Rowley  v.  Home,  1825.  As  preclude  defendant  from  proving  that 
to  notices  ^ven  by  railway  or  canal  plaintiff  was  in  truth  guilty.  (See 
oompaiiies  in  the  Gazette,  see  17  &  18  B,  N.  P.  15). 
V.  c.  31,  §  7.  *  Green  v.  New  Biver  Co.,  1792; 

•  Norwich  and  Lowestoft  Nayig.  Ftitchard  v.  Hitchcock,  1843  (Cress- 
Co.  V.  Theobald,  1828  (Ld.  Tenter-  well,  JJ;  Tyler  v.  Ulmer,  1815 
den).  (Am.)  (Parker,  C.J.).     But  it  is  nci 

>  Leggatt  V.  ToUervey,  1811.    It  evidence  of  the  seryaiit^s  misconduct 

b  no  evidence  whatever  that  the  de-  See  id. 
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dpal  debtor.^  Similar  prinoiples  are  applicable  to  other  oases  where 
the  party  has  a  remedy  over,  as  for  ooutribution,  or  the  like.' 
Thns,  in  an  action  against  a  surety,  who  set  up  the  defence  that 
the  plaintiff  had  received  certain  moneys  from  the  principal  in 
satisfaction  of  his  damages,  on  a  traverse  of  this  defence,  the 
plaintiff  was  allowed  to  put  in  evidence  a  judgment  recovered 
back  from  the  plaintiff  by  the  assignees  of  the  principal  for  the 
very  moneys  which  he  was  said  to  have  received  in  satisfaction,  as 
being  money  had  to  their  use,  not  indeed  as  being  conclusive  against 
the  surety,  but  as  being  explanatory  of  the  whole  transaction.' 

§  1668.  Judgments  inter  alios  are  admissible  as  evidence  where 
the  record  is  matter  of  inducement^  or  merely  introductory  to  other 
evidence.  Thus,  where  it  is  proposed  to  discredit  a  witness,  by 
proving  that  he  gave  different  testimony  on  a  former  trial,  the  judg- 
ment in  the  former  cause  will  (notwithstanding  that  the  parties  to 
it  were  strangers  to  the  subsequent  suit)  be  admissible  for  the  purpose 
of  laf/ing  the  foundation  for  the  evidence  of  the  former  statements.^ 
Accordingly,  upon  an  indictment  for  perjury  committed  on  a  trial 
of  an  action  in  the  High  Court,  the  production  by  the  officer  of  the 
filed  copy  of  the  writ '  and  of  the  pleadings  ®  will  sufficiently  prove 
the  existence  of  the  action ; '  if  a  party  be  indicted  for  aiding  the 
escape  of  a  felon  from  prison,  the  production  of  the  record  of  con- 
viction from  the  proper  custody,  will  be  conclusive  evidence  that 
the  prisoner  was  convicted  of  the  crime  stated  therein ;  ^  on  an 
ejectment  by  an  heir-at-law,  who,  to  establish  his  legitimacy,  had 
called  his  mother  to  prove  her  marriage  before  his  birth,  a  state- 
ment by  her  on  cross-examination,  that  she  had  never  been  before 
oertain  magistrates  to  affiliate  her  son,  was  allowed  to  be  con- 
tradicted by  the  production  of  a  bastardy  order,  which  purported 
to  have  been  made  on  her  complaint  in  regard  to  the  plaintiff  by 
the  magistrates  in  question ;  ^  in  an  action  against  a  sheriff  ^®  for 

^  King  V.  Norman,  1847.    And  it  »  Filed  under  R.    S.   C.  Ord.  V. 

famishes  no  proof  that  plaintiff  was  r.  7. 

legally  liable  to  pay   tnat  amount  *  Filed  tmder  E.  S.  0.  Ord.  XLI. 

owing  to  the  principal's  default.     Id.  r.  1. 

>  Powell  V.  Layton,  1806  (Mans-  ^  E.  v.  Scott,  1877. 

field,  C.J.);   Kip  v.  Brigham,  1810  *  B.  v.  Shaw,  1823.     A  certificate 

(Am.) ;  Griffin  v.  Brown,  1824  (Am.),  of  the  conviction  would  also  be  evi- 

»  Pritchardv.  Hitchcock,  1843.  dence.     See  ante,  §§  1612— 1614, 

*  Clarges     v.    Sherwin,     1698-9;  »  Watson  v.  Little,  1860. 

Foster  v.  Shaw,  1821  (Am.)«  ^®  A  sheriff  is  no  longer  liable  to 
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neglect  in  regard  to  an  execution,  it  was  nsnal  to  give  in  evidence 
judgments  against  third  persons,  to  show  the  character  in  which 
the  plaintiff  claimed,  and  the  amount  of  damage  he  had  sustained  ^ ; 
if  A.  sue  the  sheriff  for  trespass  to  his  goods,  the  latter  may  give 
in  evidence  a  judgment  against  B.,  and  show  that  he  seized  the 
goods  by  virtue  of  a  fieri  facias  upon  that  judgment,  and  that  the 
goods  belonged  to  B  ^ ;  a  record,^  where  it  constitutes  one  of  the 
muniments  of  a  party's  title  to  land  or  goods, — as  where  a  deed 
was  made  under  a  decree  in  Chancery,*  or  where  goods  were 
purchased  at  a  sale  made  by  a  sheriff  upon  an  execution,' — may  be 
given  in  evidence  against  a  party  who  is  a  stranger  to  it ;  and,  in 
an  action  to  recover  lands,  a  decree  in  a  suit  between  the  defen- 
dant's father,  and  other  persons  unconnected  with  the  plaintiff, 
which  directed  that  defendant's  father  should  be  let  into  possession 
of  the  estate  as  his  own  property,  is  admissible,  not,  indeed,  as  proof 
of  any  of  the  facts  therein  stated,  but  to  explain  in  what  character 
the  father,  through  whom  defendant  claimed,  had  taken  possession 
of  the  estate.®  Many  other  instances  of  the  same  principle  might 
be  given. 

§  1069.  Adjudications  are  sometimes  tendered  in  evidence  for 
the  purpose  of  protecting  the  magistrates  who  pronounced  them, 
and  the  officers  who  enforced  them,  against  an  action  of  trespass. 
"Here  the  rule  of  law  is,  that  if  the  adjudication,  when  read  in 
connexion  with  the  other  proceedings,  shows,  either  expressly  or  by 
fair  and  necessary  inference,  that  a  judicial  authority  pronouncing 
it  had  jurisdiction  over  the  subject-matter,  it  will  furnish  conclu- 
sive .Qvidence  of  the  truth  of  the  facts  stated  in  it,  even  if  those 
facts  are  necessary  to  give  such  authority  jurisdiction ;  ^  or,  per- 
haps, the  doctrine  may  be  more  correctly  stated  as  being  that  the 
production  of  the  judgment,  and  of  the  proceedings  on  which  it 
is  fouuded,  will  be  a  bar  to  all  inquiry  respecting  the  truth  or 


an  action  for  an  escape :  50  &  51  Y. 
C.  55,  §  16;  40  &  41  V.  c.  49,  §  43,  Ir. 

^  Da  vies  v.  Lowndes,  1835  (Tindal, 
C.J.);  Adams  v.  Balch,  1827  (Am.). 

»  1  St.  Ev.  255. 

*  Gr.  £y.  §  539,  as  to  three  lines. 

*  Barr  v.  Gratz,  1819  (Am.). 

*  1  St.  Ev.  255;  Witmer  v. 
Sclilatter,  1830  (Am.);  Jackson  v. 
Wood,  1829  (Am.);  Fowler  v.  Sayage, 


1819  (Am.). 

'  Daviesv.  Lowndes,  1843. 

"*  See  and  compare  Taylor  v.  Clem- 
son  (Tindal,  C.J.,  deliyering  the 
judgment  of  Ex.  Ch.);  Basten  v. 
Carew,  1825  (Ld.  Tenterden) ;  Brit- 
tain  V.  Xinnaird,  1819  (Dallas,  C.J., 
and  Hichardson,  J.);  Betts  v.  Bagley, 
1832  (Am.)  (Shaw,  O.J.}. 
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falsehood  of  those  faots  on  the  question  which  must  have  been 
in  oontroversy  before  the  adjudicating  tribunal  which  are  stated 
in  it)  and  will  conclusiyely  establish  the  immunity  of  eyery  person 
who  has  acted  judicially  with  regard  to  such  matters.^  This  doo- 
trine  is  essential  to  the  administration  of  the  law, — since,  without 
it,  who  would  be  found  so  bold  as  to  act  as  a  magistrate  P  It  is 
even  occasionally  prayed  in  aid  for  the  protection  of  judges  of 
courts  of  record ;  for  although  by  an  excellent  law  of  very  great 
antiquity,  no  action  will  lie  against  such  personages  for  an  erroneous 
judgment,  or  for  any  other  act  done  by  them  in  the  exercise  of 
their  judicial  functions,  and  within  the  general  scope  of  their  juris- 
diction,^ the  protection  thus  given  does  not  extend  to  cases  where 
a  judge,  either  wilfully,  or  under  a  mistake  not  of  fact  but  of  law, 
acts  wholly  without  jurisdiction.^  But  such  doctrine  is  best  illus- 
trated by,  and  is  usually  applied  to,  cases  in  which  justices  of  the 
peace  are  sued  by  parties  who  imagine  themselves  wronged  by  a 
conviction  or  order. 

§  1670/ A  leading  authority*  on  this  subject  was  an  action  of 
trespass  against  magistrates  for  taking  and  detaining  a  vessel  which 
had  been  seized  by  them,  as  magistrates,  under  the  now  repealed 
Bum-boat  Act,^  in  which  the  plaintiff  sought  to  prove  that  such 
vessel  was  not  a  boat  within  the  meaning  of  the  Act ;  but  was  not 
permitted  to  do  it,  on  the  ground  that  the  conviction  was  the  only' 
evidence  of  what  the  magistrates  had  determined  and  such  convic- 
tion having  been  put  in  ;  and  calliug  the  vessel  a  boat  was  held  to 
constitute  a  conclusive  defence  to  the  action.  On  a  motion  for  a 
new  trial,  it  was  asked  whether  a  justice  could  seize  a  seventy^foui; 
gun  vessel,  and  then  justify  the  legal  detention  by  describing  it  in 
the  conviction  as  a  boat,  to  which  the  court  answered  that  even 
supposing  such  a  thing  done,  the  conviction  would  still  be  oon- 
olusive,  and  the  party  would  be  without  civil  remedy,  though  so 


^  Aldridge  v.  Haines,  1831  (Parke, 
J.),  1  St.  Ev.  255. 

•  Garaett  v.  Ferrand,  1827 ;  Floyd 
V,  Barker,  1607 ;  Fray  v,  Blackburn, 
1863;  Scott  V.  Stanafield,  186S. 

■  Anderson  v.  Gorrie,  (1894)  C.  A. ; 
Hoiildcn  V.  Smith,  1850.  Calder  v. 
Halket,  1839,  P.  C. 

*  firittain  v,  Kinnaird,  1819.    In 


Mould  V.  Williams,  1844,  Coleridge, 
J.,  observed,  **Bnttain  v.  Kinnauxl 
has  been  oftener  recognised  than 
almost  any  modern  oase."  See 
Ayrton  v.  Abbott,  1849. 

*  2  G.  3,  c.  28 ;  repealed  by  2  &  3 
V.  c.  47  (*»The  Metropolitan  Police 
Act,  1839  "),  S  24. 
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gross  a  decision  would  undoubtedly  be  good  ground  for  a  criminal 
proceeding  against  the  justice ;  ^  Bichardson,  J.,  observing, 
''  whether  the  vessel  in  question  were  a  boat  or  not,  was  a  fact  on 
which  the  magistrate  was  to  decide,  and  the  fallaoj  is  in  assuming 
that  the  fact  which  the  magistrate  has  to  decide  is  that  which 
constitutes  his  jurisdiction.  If  a  fact  decided,  as  this  has  been, 
might  be  questioned  in  a  civil  suit,  the  magistrate  would  never  be 
safe  in  his  jurisdiction."  ^ 

§  1671.  Further  examples  of  the  doctrine  stated'  and  illua- 
trated  in  the  preceding  paragraph  are  that  where  a  justice,  acting 
under  the  Highway  Act,  1835,^  issued  an  order  for  the  removal  of 
certain  timber  encumbering  the  highway,  in  an  action  for  trespass 
brought  against  him  by  the  owner  of  the  timber,  the  plaintiff  was 
not  allowed  to  prove,  in  contradiction  to  the  order,  that  the  place 
where  the  wood  was  lying  was  no  part  of  the  highway  f  and  also  that 
where  two  magistrates  were  sued  in  trespass  for  having  given  the 
plaintiff's  landlord  possession  of  a  farm  as  a  deserted  farm,  under 
statutory  powers,  the  production  of  the  record  of  their  proceedings 
setting  forth  the  facts  necessary  to  give  them  jurisdiction,  was  held 
conclusive,  and  the  plaintiff  was  not  permitted  to  prove  that  the 
farm  was  in  fact  not  deserted.^  Many  other  cases  support  the 
general  proposition,  that  where  (supposing  the  facts  alleged  to  be 
true)  a  magistrate  or  other  judicial  personage  has  jurisdiction,  his 
jurisdiction,  and  consequent  immunity  from  an  action,  cannot  be 
made  to  depend  upon  the  truth  or  falsehood  of  those  facts,  or  on 
the  sufficiency  or  insuffidenoy  of  the  evidence  adduced  for  the 
purpose  of  establishing  them.' 

§  1672.  It  will,  however,  be  noted  that  the  doctrine  under  dis- 
cussion^ only  protects  justices  and  others  who  have  acted  in  eijudicitU 
capacity.  Therefore,  at  common  law,  in  an  action  of  trespass 
against  magistrates  for  issuing  a  warrant  of  distress  to  enforce 

1  1  B.  &  B.  438,  439;  cited  with  •  Basten  v.  Carew,  1825. 

approbation  by  Coleridge,  J.,  in  B.  ^  Cave  v.  Mountain,    1840,  cited 

V.  Buckinghamshire  JJ.,  1843.  with  approbation  in  B.  v.   Bolton, 

>  1   B.   &  B.   442,   cited   by  M.  1841 ;   In  re  Clarke,  1847 ;    Anon., 

Denman  as  an  admirable  judgment  1830 ;  B.  v.  Walker,  1843  (Goltman, 

inB.  V.  Bolton,  1841.  J.);  Gray  v.  Cookson,  1812;  B.  «• 

*  Supra,  §  1669.  Hickling.  1845. 

A  5  &  6  W.  4,  0.  50,  5  73.  •  Set  out  supra,  4  1669. 

•  Mould  V.  Williams,  1844. 
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payment  of  a  rate,  they  have  no  defence  should  the  rate  prove 
invalid ;  for  the  rate  must  be  good  in  order  to  give  them  jurisdic- 
tion, but  they  cannot  themselves  give  judicially  any  conclusive 
decision  as  to  its  validity,  and  consequently  their  warrant  is  not 
any  evidence,  still  less  conclusive  evidence,  of  any  fact  on  which 
the  validity  of  the  rate  depends;  and  this  whether  the  rate 
was  a  highway  rate^  or  a  borough  rate,  for  which  a  warrant  of 
distress  has  been  issued.^  As  to  distress  warrants  issued  by 
justices  to  compel  the  payment  of  a  poor-rate,  it  is  provided  that 
*'  where  any  poor-rate  shall  be  made,  allowed,  and  published,  and 
a  warrant  of  distress  shall  issue  against  any  person  named  and 
rated  therein,  no  action  shall  be  brought  against  the  justice  or 
justices  who  shall  have  granted  such  warrant,  by  reason  of  any 
irregularity  or  defect  in  the  said  rate,  or  by  reason  of  such  person 
not  being  liable  to  be  rated  therein."* 

§  1673.  A  judgment  is  often  tendered  in  evidence,  not  merely 
to  prove  its  existence  and  legal  consequences,  or  to  protect  the 
party  who  pronounced  it  against  legal  proceedings,  but  also  to 
conclude  an  opponent  upon  the  facts  determined.  For  this  purpose, 
the  rules  which  govern  its  effect  will  vary  according  to  the  nature 
of  the  judgment.  If  it  be  a  judgment  in  rem^  it  will  bind  all 
persons  whomsoever ;  and  this  too,  probably,  although  it  has  not 
been  pleaded.*  If  it  be  a  judgment  inter  partes^  it  will,  in  generaly 
bind  only  parties  and  privies  thereto  ;^  and  even  as  against  them, 
it  will  not,  as  it  seems,  be  regarded  as  absolutely  conclusive 
evidence,  unless  it  be  specially  pleaded  by  way  of  estoppel.® 

§  1 674.  The  best  definition  of  Ajudgnhetit  in  rem  is  that  it  is  '^  an 
adjudication  pronounced,  as  its  name  indeed  denotes,  upon  the  status 
of  some  particular  subject-matter,  by  a  tribunal  having  competent 
authority  for  that  purpose."'  This  definition  would  seem,  how- 
ever, to  include  convictions  on  criminal  prosecutions,  inquisitions 

>  Mould  v.Williama,  1884  (Ld.  Den-  *  See  2  Smith,   L.   0.   854.   855; 

man);  Weaver  v.  Price,  1832;  Mor-  Hannaford  v.  Hunn,   1825  (Abbott, 

rell  V.  Martin,  1841  (Tindal,  C.J.);  C.J.) :     Cammell  v.    Sewell,    1860; 

I/d.  Amherst  v.  Ld.  Somers,  1788;  Magrath  v.    Hardy,    1838   (Tindal* 

NichoUs  V.  Walker,  1634.  C.J.). 

»  Femley  v.   Worthington,    1840.  »  2  Smith.  L.  0.  841. 

See  Newbould  v.  Coltman,  1851.  *  Ante,  §  91 ;  post,  §  1684. 

»  11  &  12  V.  c.  44  f "  The  Justices  '  2  Smith,  L.  0.  838. 
Protection  Act,  1848  %  J  41. 
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in  Itmaoy,  inquisitions  post  mortem,  and  several  other  species  of  judi- 
cial determinations,  which,  if  they  are  judgments  in  rem  at  all,  are 
at  least  not  governed  by  the  same  rules  of  evidence  as  are  generally 
applicable  to  adjudications  of  that  nature.  In  general,  a  judgment 
in  rem  furnishes  conclwtire  proof  of  the  facts  adjudicated,  as  well 
against  strangers  as  against  parties  ;  but  this  rule  does  not  extend 
either  to  criminal  convictions,  which  are  subject  to  the  same  rules 
of  evidence  as  ordinary  judgments  inter  partes,'  or  to  inquisitiona 
in  lunacy,  inquisitions  post  mortem,  or  other  inquisitions,  which 
though  regarded  as  judgments  in  rem,  so  far  as  to  be  admissible  in 
evidence  of  the  facts  determined  against  all  mankind,  are  not  con- 
sidered as  conclusive  evidence.'  An  inquisition  in  lunacy,  for 
instance,'  though  admissible  against  strangers,  is  not  conclusive 
proof  of  what  was  the  state  of  mind  of  the  supposed  lunatic  at 
the  time  of  the  inquiry.^  A  similar  rule  also  applies  to  most  other 
inquisitions.* 

§  1675.  For  the  reasons  above  appearing,  the  definition  of  a 
judgment  in  rem,  which  has  just  been  given,  cannot  be  considered 
as  absolutely  perfect.  Yet  it  would  be  extremely  difScult,  if  not 
impossible,  to  enunciate  another  which  would  be  open  to  fewer 


1  R.  V,  Turner,  1832 ;  R.  v.  Rat- 
difFe,  1832 ;  R.  r.  Blakemore,  1852 ; 
Keable  v.  Payne,  1838;  Blakemore 
V.  Glamorg.  Can.  Co.,  1835  (Parke, 
B.,  explaining  Smith  v,  Rummens, 
1807)  ;  and  Hathaway  v.  Barrow, 
1807.     See  post,  §  1693. 

*  The  Irish  Society  v.  Bp.  of  Deny, 
1846,  H.  L. 

»  See  53  V.  c.  5  ("The  Lunacy 
Act,  1890 ''),  Part  III. 

*  Faulder  v.  Silk,  1811  (Ld.  EUen- 
boTough) ;  Hassard  v.  Smith,  1872 
(It.)  ;  Dane  v.  Kiikwall,  1838  (Pat- 
teson,  J.);  Frank  v,  Frank,  1840; 
Sargeson  v,  Sealy,  1742 ;  Banna- 
tyne  v.  Bannatyne,  1852  ;  Hume  v. 
Surton,  1785,  P.  C. ;  Den  v.  Clark, 
1828  (Am.);  Hart  v.  Deamer,   1831 

(Am.).  See  Prinsep  and  E.  India 
)o.  V.  Dyce  Sombre,  1856,  P.  C. ; 
and  the  comparatively  recent  case  of 
Roe  V.  Nix,  1892,  as  reported  at  Nisi 
Prius,  Times  Newspaper,  2nd  De- 
cember, 1892,  and  following  days. 

*  Stokes  v.  Dawes,  1826  (Am.) 
(Story,    J.).      In    Johee    v.   White, 


1717,  the  court  was  divided  as  to 
whether  a  coroner*8  inquest,  findingr 
a  person  who  had  destroyed  himseU 
lunatic,  was  admissible  at  aQ  as 
evidence  of  his  insanity  on  an  issue 
on  that  fact.  An  inquisition  by  a 
sheriff's  jury,  taken  prior  to  "The 
Interpleader  Act "  (1  &  2  W.  4,  c,  58), 
for  tne  purpose  of  ascertaining  to 
whom  goods  seized  under  a  fi.  fa. 
belonged,  has  been  held  wholly  in- 
admissible, as  not  being  an  inquisi- 
tion under  the  Queen^s  writ,  but 
merely  a  proceeding  by  the  sheriff 
of  his  own  authority:  Glossop  v, 
Pole,  1814 ;  Latkow  v.  Eamer,  1795. 
See  Read  v,  Victoria  St.  and  Piinlioo 
Rail.  Co.,  1863;  Horrocks  v.  Metro- 
pol.  Rail.  Co.,  1863 ;  Chapman  v. 
Monmouths.  Rail,  and  Can.  Co., 
1857 ;  and  R.  v,  Lond.  &  N.  West. 
Rail.  Co.,  1854,  as  ^  the  effect  of  an 
inquisition  before  a  sheriff^s  jury 
under  §  68  of  "  The  Lands  Clauses 
Consolidation  Act,  1845  "  (8  &  9  Y. 
c.  18). 
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objectionB.  Without,  therefore,  attempting  a  hopeless  task,  saoh 
definition  will  be  sufficient  for  all  practical  purposes,  espeoially 
when  supplemented  by  the  list  in  the  footnote.^ 

§  1676.  Judgments  in  rem  are  so  far  oonolusive,  not  only  againat 
the  parties  who  were  the  actual  litigants  in  the  cause,  but  against 
all  others,  that,  unless  it  can  be  shown,  either  that  the  court  had 


^  Judgments  in  rem  include  the 
following  :  —  Administration    grants 
(Bouchier  r.  Taylor.   1776;    Proseer 
V,  Wagner,  1856);  ^dA/<ira/<y  adjudi- 
cations on  the  subject  of  prize  (Le 
Caux   V.    Eden.    1781    (BuUer,   J.); 
Lindo  V.  Rodney,  1782  (Ld.  Mans- 
field^), or  for  the  enforcement  of  a 
maritime  lien  (The  City  of  Mecca, 
1880,  the  original  action  in  which 
case  was  to  recover  damages  for  col- 
lision), and  in  some  other  proceed- 
ings IB  rem  in  the  Court  of  Admi- 
ralty (see   Ilarmer    v.   Bell,    1851  ; 
and  see,   also,  Cammell  v.   Sewell, 
18()0;  Simpson  v,  Fogo,  1860;  Cas- 
trique  v.  Imrie,  1869  ;  and  Imrie  v. 
Castrique,  1860  (Ex.  Ch.),  oveniiling 
Castrique  v.   Imrie,    1860) ;     Bank- 
ruptcy adjudications  (see  post,  §  1747); 
CtmdemtiatioTts  of    property   as   for- 
feited, whether  such  judgments  were 
pronounced  by  the  old  Court  of  Ex- 
chequer (Gej'er  t\  Aquilar,  1798  (Ld. 
Kenyon) ;  Scott  v.  Shearman,  1775  ; 
Cooke  V,  ShoU,  179;5),  or  now  by  the 
Queen's  Bench  Division  on  the  Re- 
venue side,  or  by  the  Commissioners 
or  sub-commissioners  of  Excise,  In- 
land Revenue  ri2  &  13  V.  c.  1,  §  3), 
or  Customs  (as  to  which  latter,  see 
Maingay  v.  Gahan,    1793  (Ex.  Ch. 
It.),  expressly  overruling  Henshaw 
V,  rleasance,  1777,  a  decision  which, 
according     to    Fitzgibbon,    C.    (see 
Maingay  v.  Gahan,  1793),  was  re- 
probated by  Ld.  Mansfield  in  an  un- 
dated case  of  Dixon  v.   Cock,   and 
was  frequently  condemned  by  Lif- 
ford,  C,  while  Roberts  v.  Fortune, 
1742  (Lee,  C.J.) ;  Ten-y  v.  Hunting- 
ton, 1669 ;  and  Fuller  v,  Fotch,  1695, 
are  also  at  variance  with  it);  Court- 
martini  sentences  (see  2  Smith,  L.  C. 
681  ;  R.  V.  Suddis,  1801 ;  Hannaford 
V.   llunn,    1825 ;     Grant  v,   Gould, 
1792) ;     Dejfrivation   and    Expulsion 
gentences.  whether  delivered  by  the 


Spiritual  Court,  a  visitor  of  a  college 
(Phillips  V.  Bury,  1788  (Ld.  Holt), 
as  to  which,  see  It.  v.  Grundon,  1775 

gjd.  Mansfield));  ^*  The  Legitimacy 
eclaration    Acty     1858 "  :     decrees 
made  under  that  Act  (21  &  22  V. 
c.  93),  (as  to  which,  see  Shedden  &. 
Att.-Gen.,andPatrick,1860);  Mairi- 
monial  suits  judgments,  in  which  are 
included  sentences  of  divorce  a  mensA 
et  thoro  under  the  old  law  (R.  v. 
Grundon,  1775  ;  Day  v.  Spread,  1842 
(Ir.) ) ;  decrees  of  judicial  separation 
under  the  existing  law  (20  &  21  V. 
c.  85  (**  The  Matrimonial  Causes  Act, 
1857  "),  §§  7  and  16),  decrees  dissolv- 
ing marriage  (id.  §§  27  and  31),  and 
also    other  decrees  in  matrimonial 
suits  (Da  Costa  v.  Villa  Real,  1734  ; 
Bunting's  case,  1585 ;  Kenn's  case, 
1607;  Perry  v,  Meadowcroft,   1846; 
Harrison  v,  Corp.  of  Southampton, 
1853 ;     but  see   Goodin    v.    Smith, 
1831),   provided  that  the  status  of 
the  parties  be  affected  thereby  (Need- 
ham  V.  Bremner,   1866;  Conradi  v. 
Conradi,    1868),  but  not  decrees  in 
suits  for  jactitation  of  marriage,  un- 
less, perhaps,  in  cases  where  the  de- 
fendant pleads  a  marriage,  and  the 
court  decides  on  the  truth  of  that 
plea   (R.   V.   Duchess  of    Kingston, 
1776) ;  Outlawry  judgments  (Co.  Lit. 
352,  b.),  which  in  civil  proceedings 
are  now  abolished  by    **The   Civil 
Procedure  Acts  Repeal  Act,   1879  " 
(42  &   43  V.   c.    59),   §   3 ;    Probate 
grants  (Noel  v.  Wells,   1669 ;  Allen 
V,  Dundas,  1789);  Road  orders  made 
by  justices  for  dividing  roads,  under 
the  Act  of  34  G.  3,  c.  64  (R.  v.  Hick- 
ling,    1845) ;  and  Seftieinent  adjudi- 
cations made  by  an  oider  of  justices, 
whether  unappeulod   o  gainst  (R.   v, 
Kenilworth,    1788   (BuUer,  J.)),  or 
oonfirmed    by   a  Court  of    Quarter 
Sessions  on  appeal  (R.  r.  Wick  Sti 
Lawrence,  1833  (Ld.  Deuman)), 
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no  jurisdiction,^  or  that  the  judgment  was  obtained  by  fraud  or 
collusion,'  no  eyidence  oan  be  generally  admitted,  at  least,  in  any 
oivil  cause,'  for  the  purpose  of  disproving  the  facts  adjudicated. 
This  rule  rests  partly  upon  the  ground  that  every  one  who  can 
possibly  be  affected  by  the  decision  has  an  opportunity  of  appear- 
ing and  asserting  hiB  own  rights,  by  becoming  an  actual  party  to 
the  proceedings ;  ^  partly,  upon  the  ground  that  judgments  in  rem 
not  merely  declare  the  status  of  the  subject-matter  adjudicated 
upon,  but,  ipso  facto,  render  it  such  as  they  declare  it  to  be ;  ^  and 
partly,  perhaps  (if  not  principally),  upon  the  broad  ground  of 
public  policy,  that  the  social  relations  of  every  member  of  the 
community  should  not  be  left  doubtful,  but  that,  after  huving  been 
once  clearly  defined  by  solemn  adjudication,  they  should  ever  €ifter 
remain  at  rest. 

§  1677.  A  judgment  in  rem  is  accordingly  binding  upon  all  the 
world  as  to  the  precise  point  directly  decided,  and  cannot  be 
impeached  by  showing  that  the  facts  on  which  it  immediately  rests 
are  false.  Yet,  where  these  facts  are  themselves  put  directly  in 
issue  in  a  subsequient  suit,  the  judgment  does  not, — ^with  one 
exception,  which  will  be  presently' mentioned,® — ^furnish  concluske 
evidence  of  their  truth,  however  necessary  it  may  have  been  for 
the  court  proceeding  in  rem  to  have  determined  that  question 
before  it  adjudicated  upon  the  principal  point.^  For  instance,  the 
Ecclesiastical  Courts  were  not,  and  the  existing  Probate  Division 
of  the  High  Court  is  not,  authorised  to  grant  letters  of  admims- 
tration,  unless  the  intestate  be  dead.  But  such  letters  are  not, 
in  another  court,  conclusive  evidence  of  the  death.®    But  since 


»  Poet,  §§  1714  et  seq. 

»  R.  V,  Duch.  of  Kingston,  1776, 
H.  L.    See  post,  §  1713. 

'  As  to  tne  effect  of  judgments 
in  rem  in  criminal  trials,  see  post, 
}  16»S0. 

*  1  St.  Ev.  286.  Yet  this  is  not 
essential  for  the  rule,  since  a  sentence 
of  nullity  of  marriage  will  be  binding 
upon,  and  bastardize,  a  child  of  the 
partio.s,  who  at  the  time  when  the 
sentence  was  pronounced  was  en 
ventre  sa  mere :  Perry  v.  Meddow- 
oroft.  1M6. 

•  2  Sm.  L.  C.  829,  859. 


•  Post,  §  1678. 

'  See  Bailey  v.  Harris,  1849. 

*  See  Thompson  v.  Donaldson, 
1800;  Moons  v.  De  Bemalee,  1856; 
French  v.  French,  1755.  They  even 
were,  on  one  or  two  of  the  above 
occasions,  held  (sed  qy.)  not  to  be 
prima  facie  evidence  of  the  death. 
But  the  grant  of  probate  by  a 
foreign  court  of  competent  jurisdic- 
tion m  the  Probate  Division  in  Ene* 
land  raises  a  sufficient  presnmp* 
tion  of  death  for  the  English  court 
to  grant  probate.  See  In  the  goods 
of    Spenceley,    1892.     And   in    an 
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probate  cannot  be  granted  until  the  Probate  DiTision  is  satisfied  of 
the  genuineness  of  the  will,  the  title  of  the  executor,  to  whom 
probate  has  been  granted,  cannot  be  impeached  in  a  civil  court,  by 
showing  that  the  will  was  forged.^  If,  however,  a  party  be  indicted 
for  forging  a  will,  the  probate  of  it  will  not  be  conclusive,  if  indeed 
it  be  prim&  facie,  evidence  in  his  favour.^  Neither  will  the  pro- 
duction of  a  probate  preclude  a  party  from  showing  in  a  civil 
court,  either  that  the  testator  was  insane  at  the  time  when  he 
executed  the  will,'  or  that  his  domioil  was  not  then  in  England,^ 
although,  if  the  object  of  this  evidence  were  to  impeach  the  title 
of  the  executor,  it  would  be  inadmissible.^ 

§  1678.  An  exception  to  the  rule  that  a  judgment  in  rem  does 
not  in  general,  in  a  subsequent  and  distinct  action  in  a  civil  court, 
conclusively  prove  the  truth  of  the  facts  on  which  such  judgment 
in  rem  was  founded,  exists  in  cases  where  it  appears  on  the  face  of 
the  proceedings  in  rem  that  the  very  fact  in  dispute  in  the  subse- 
quent civil  action  was  the  one  chiefly  in  dispute  in  the  former  suit, 
and  that  it  was  actually  decided  in  such  former  proceedings.  For 
if  the  same  fact  be  again  controverted  between  the  same  partiesy  or 
persons  claiming  under  them,*  whether  in  the  same  or  in  a  different 
court,  the  judgment  in  rem  will,  almost  universally,'  be  conclusive 
upon  the  question.  For  instance,  if,  in  a  suit  for  administration, 
the  sole  question  be,  which  of  two  parties  is  next  of  kin  to  the 
intestate,  the  sentence  of  the  Probate  Division,  declaring  '^  that,  as 
far  as  appears  by  the  evidence,  the  defendant  has  proved  himself 
next  of  kin,"  and  directing  that  administration  be  granted  to  him 
as  such,  will,  in  a  subsequent  action  between  them  for  distribution, 
instituted  in  the  Chancery  Division,  be  conclusive  evidence  of  the 
relative  relationship  of  the  parties.*    The  judgment  in  such  a  case 


Irish  court,  where  the  question  was 
whether  a  child  had  been  bom  alive 
or  dead,  Sugden,  L.O.,  held,  that  a 
grant  of  letters  of  administration  to 
its  effects  was  a  fact  from  which,  in 
the  absence  of  evidence  to  the  con- 
trary, he  was  bound  to  presume  that 
the  diild  was  bom  alive :  Beilly  v. 
Fitzgerald,  1843  (Ir.). 

»  Noel  v.  Wells,  1666-7. 

*  R.  V,  Buttery,  1818;  B.  v.  Gibson, 
1802  (Ld.  Ellenborough,  overruling 


R.  V.  Vincent,  1771-2). 
"  Harriot  v.  Harriot,  1726-6. 

*  Whicker  v.  Hume,  1858,  H.  L. 
(Ld.  Cran worth) ;  Bradford  v.  Young, 
1884  (Pearson,  J.). 

^  See  cases  in  last  two  notes. 

*  See  Spencer  v,  Williams,  1871. 
"*  See  post,  §  1685. 

*  Barrs  v.  Jackson,  1845  (Ld* 
Lyndhurst);  Bouchier  v.  Taylor, 
1776;  Doglioni  v.  Crispin,  1866. 
H.L, 
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would  be  equally  conclusive  on  the  parties,  even  if  the  question  of 
kindred  had  been  determined  by  the  oourt  as  a  point  of  law,  not  as 
a  matter  of  fact.^  On  similar  principles^  the  dismissal  of  a  wife's 
petition  for  judicial  separation  charging  onielty,  is  a  bar  to  a  sub- 
sequent petition  for  a  dissolution  of  the  marriage  charging  the 
same  cruelty  coupled  with  adultery ; '  on  appeal  against  an  order 
removing  three  paupers  as  the  children  of  A.  and  B.,  an  ord^  for 
the  removal  of  "  A.  and  his  mfe  B."  from  the  respondent  to  the 
appellant  parish,  which  had  been  previously  confirmed  on  appeal, 
was  held  to  conclusively  estop  the  appellants  from  showing  that 
the  children  were  illegitimate,  in  consequence  of  A.  having  oom- 
mitted  bigamy  in  marrjring  B. ;  ^  and,  in  general,  orders  of  removal 
unappealed  against,  or  confirmed  on  appeal,  are  not  merely  evi- 
dence, but  are  conclusive,  as  to  all  the  facts  mentioned  in  them, 
which  are  necessary  steps  to  the  decision.^ 

§  1679.  If  there  be  two  judgments  or  orders  which  would  be 
inoonslBtent  if  the  same  facts  existed  at  the  time  when  each  of 
them  was  pronounced,  the  one  which  is  founded  upon  the  later 
state  of  facts  will  prevail.^  In  the  case  in  which  this  was  estab- 
lished, subsequently  to  an  order  having  been  made  for  the  removal 
of  a  pauper  and  his  wife  and  their  six  children,  and  confirmed  on 
appeal,  the  Spiritual  Court  had  declared  the  marriage  of  these 
paupers  void  as  incestuous.®  The  Court  of  Queen's  Bench  decided 
that  a  new  state  of  facts  had  arisen  since  the  earlier  order,  inasmuch 
as  the  marriage  which,  when  that  was  made,  was  only  voidable,  had 
since  been  declared  by  competent  authority  to  be  void. 

§  1680.  A  judgment  in  rem  of  a  competent  court  is  strong 
prim&  facie  evidence  in  a  criminal  case,  on  behalf  of  the  person  in 
whose  favour  such  judgment  was  given :  but  it  is  not  conclusive. 
Such  a  judgment  was,  indeed,  at  one  time  thought  to  be  conclusire 
evidence  in  such  person's  favour,  and  it  was  considered  that  it 
oould  not  be  impeached  even  on  the  grounds  of  fraud  or  collusion.' 

1  Thomas  v.  Ketteriche,  1749  (Ld.  *  B.  v.  Wye,  1838  (Ld.  Denman); 

Hardwicke,  recognised  by  Ld.  Lytid-  B.  v.  Hartington,  1855. 

hurst  in  Barrs  v,  Jackson,  1845).  •  B.  v.  Wye,  1838. 

•  Finney  v.  Finney,  1868.  •  See  now  6  &  6  W.  4,  o.  64  {*«The 

•  B.  V,  Woodchester,  1742-8;   B.  Marriage  Act,  1835"). 

9.  St.  Mary,  Lambeth,  1796.  ^  See  note  to  2  Strange,  961,  citing 

a  case  of  Frudam  v,  Phillips,  1737-& 
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Several  old  cases  decided,  for  instance,  that  the  probate  of  a  will 
being  produced  from  the  proper  court,  afforded  a  oonoluaive  defence 
against  an  indictment  for  forgery  of  that  will;^  and  that  a 
sentence  of  a  competent  ecclesiastical  court  as  to  whether  a  marriage 
had  taken  place  or  not,  must  be  regarded  as  similarly  conclusive.' 
In  the  latter  half  of  the  last  century,  however,  the  notorious 
Duchess  of  Kingston  having  succeeded  in  obtaining  from  a  proper 
ecclesiastical  court  a  sentence  declaring  a  marriage,  which  was  said 
to  have  been  contracted  by  her  in  early  life,  to  be  invalid, 
triumphantly  put  it  in  evidence  as  being  conelimve  against  the 
Crown,  when  she  was  subsequently  indicted  for  committing 
bigamy  by  another  marriage  later  in  life.  But  in  1776,  all  the 
judges  unanimously  advised  the  House  of  Lords  that  the  judg^ 
ment  in  rem  of  a  competent  court,  even  if  it  be  not  impeachable 
on  groimds  of  fraud  or  collusion,  is  not  conclusive  in  a  criminal 
case ;  and  that  even  if  it  were  otherwise  conclusive,  it  might  be 
impugned  for  fraud  or  collusion.  This  having  been  the  very  point 
for  decision  in  the  case,  neither  can  the  actual  decision  be  doubted 
or  disregarded,  nor  can  any  expressions  of  opinion  as  to  the 
reasons  for  the  conclusion  established  by  the  judgment  be  regarded 
as  merely  obiter  dicta.  The  decision  in  the  Duchess  of  Kingston's 
case  no  doubt  overruled  the  earlier  cases  to  which  we  have  referred, 
so  far  as  they  were  authorities  for  regarding  a  judgment  in  rem  to 
be  conclusive  in  a  subsequent  criminal  case,  and  not  to  be  liable  to 
be  impugned  for  fraud  or  collusion.  Such  decision  was  followed 
by  Lord  Ellenborough,  some  twenty-seven  years  later,  in  a  case 
which  arose  at  the  Lancaster  Summer  Assizes,  1802,'  when  a  man, 
who  was  indicted  for  forging  a  will,  having  tendered  in  evidence 
the  probate  of  that  will  as  establishing  a  defence  to  the  indictment, 
it  was  held  not  to  be  conclusive,  and  the  man  was  convicted ;  and  a 
like  conclusion  was  come  to  by  nine  of  the  judges,  in  a  similar  case, 
which  arose  some  sixteen  years  later.^    At  first  sight,  however,  the 

>  B.    V,    Yincent,    1720-1  (King,  may  be  contended  that  the  case  does 

C.  JA  not  support  the  decision  in  the  Duchess 

»  Da  Costa  v.  Villa  Beal,  1733-4.  of  Kingston's  case,  on  the  eround  that 

•  B.  V.  Gibson,  1802.  the  production  of  the  prooate  would 

*  B.  V.  Battery,  1818.  The  general  not  be  condusiTe,  even  in  a  dyil 
effect  of  this  case  would  appear  to  be  action  in  which  it  was  not  sought  to 
as  stated  in  the  text ;  but  it,  perhaps,  dispute  the  title  of  the  executor. 
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judgment  in  a  much  later  case  than  any  of  these  appears  to  be 
inoonsistent  with  the  Duchess  of  Kingston's  case,  as  when,  in 
.1845,  the  inhabitants  of  a  parish  were  indicted  for  not  repairing  a 
road,  an  order  of  justices  apportioning  part  of  the  locus  in  quo  to 
the  parish  represented  by  the  defendants  for  the  purposes  of  repair, 
and  made  in  pursuance  of  the  statutory  form  for  that  purpose  pro- 
vided by  a  Highway  Act  then  in  f orce,^  was  held  to  be  conclusice 
of  the  liability  of  the  defendant  parish  to  repair  the  locus  in  quo, 
and  to  prevent  them  from  proving  that  it  in  fact  was  not  within 
their  parish.^  But  this  last  case  appears  entitled  to  no  great 
weight,  since,  besides  being  apparently  not  in  accord  with  the 
decision  in  the  Duchess  of  Kingston's  case,  it  assumes  to  follow 
the  principle  of  the  *^  Bumboat  case,"  which  has  been  already  re- 
ferred to  on  a  previous  page ; '  but  the  fact  that  the  **  Bumboat 
case"  was  an  instance  of  a  civil  action  and  not  of  a  criminal 
proceeding,  was  entirely  overlooked. 

§  1681.  No  case,  at  any  rate,  has  suggested  that  a  previous 
judgment  in  rem  deciding  the  substantial  point  again  in  issue,  wiQ 
not  afford  strong  presumptive  evidence  in  favour  of  the  party 
for  whose  benefit  it  operates,  or  that  if  it  be  left  unanswered,  a 
jury  will  not,  in  the  great  majority  of  cases,  certainly  act  upon  it 
At  the  same  time,  the  majority  of  the  cases  previously  referred  to,  as 
establishing  a  previous  judgment  in  rem  to  be  "conclusive"  on  a 
subsequent  criminal  trial,  are  for  the  most  part  only  reported  very 
shortly,  and  may  probably  be  explained  as  instances  in  which  a  jury 
were,  in  point  of  fad ^  driven  by  the  circumstances  to  a  conclusion, 
which  the  language  of  the  reporter  \&  capable  of  being  construed 
to  have  been  a  coucluBion  of  laic  instead  of,  as  it  really  was,  a  mere 
finding  of  fact,  which  had  been  rendered  inevitable  by  the  circum* 
stances.  Another  case,^  where  on  an  indictment  for  an  assault  on 
a  Cambridge  undergraduate,  by  turning  him  out  of  the  College 
garden,  the  production  of  a  previous  sentence  of  expulsion  from 
the  College  by  the  College  Visitor,  was  held  to  constitute  a  con- 
clusive defence,  may  also  be  explained  in  the  same  way. 


»  Vi«.,  34  G.  3,  0.  W. 
•  B.  V.  Hickling,  1845. 


*  Brittain  v,  Einnaird,  1819,  cited 
ante,  §  1670. 
«  B.  V.  Grundon,  1776. 
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§  1682.  Judgments  inter  partes,  or,  as  they  are  sometimes  oalled, 
judgments  in  personam,  are  not, — vnih.  one  exception, — ^admissible 
either  for  or  against  strangers  in  proof  of  the  facts  adjudicated.^ 
They  are  not  admissible  against  them,  because  it  is  an  obvious 
principle  of  justice,  that  no  man  ought  to  be  bound  by  proceedings 
to  which  he  was  a  stranger,  and  over  the  conduct  of  which  he  could, 
therefore,  have  exercised  no  control ;  or,  to  express  the  same  senti- 
ments in  technical  language,  res  inter  alios  actee  alteri  nocere  non 
debent;'  and  they  cannot  be  received  in  favour  of  strangers  even 
as  against  a  party  thereto,  because  it  is  thought,  with  very  ques- 
tionable propriety,  that  a  rule  that  they  should  afford  any  evidence 
might  work  injustice,  unless  its  operation  were  mutual,^ 

§  1C83.  The  one  exception,  that  judgments  are  not  evidence 
against  strangers,  which  has  just  been  referred  to,  arises  in  the  case 
of  adjudications,  such  as  verdicts,  judgments,  and  others,  upon 
subjects  of  a  public  nature,^  like  customs,^  prescriptions,*  tolls,' 
boundaries  between  parishesj  counties,  or  manors,'  rights  of  ferry,* 
liabilities  to  repair  roads  ^^  or  sea-walls,^^  moduses,^^  and  similar 
things.  In  all  cases  of  this  nature,  evidence  of  reputation  being 
admissible,  adjudications, — which  for  this  purpose  are  regarded  as 
a  species  of  reputation, — will  also  be  received,  whether  the  parties 
in  the  second  suit  be  those  who  litigated  the  first,  or  be  utter 
strangers.^'  If  the  litigants  in  the  second  suit  be  strangers  to  the 
parties  in  the  first,  the  judgment,  however,  will  not  be  conclusive. ^^ 
If  the  parties  be  the  same  to  both  suits  the  result  of  the  first  suit 
will,  of  course,  bind  them  in  the  second. 

§  1684.  A  judgment  inter  partes  is  always, — save  in  one  rare 
case,  which  will  be  mentioned  in  the  next  section, — admissible  for 


>  See  Shedden  v.  Att.-Qen.  and 
Patrick,  1861. 

>  B.  N.  P.  232. 

*  Smith  V.  Rummens,  1807 ;  Hath- 
away V,  Barrow,  1807 ;  Blakemore 
V.  Glamorganshire,  &c.  Co.,  1835 
(Parke,  B.) ;  Go.  lit.  dd2a,  cited  and 
approyed  in  Oaunt  v.  Wainman,  1836 
(Tindal,  C.J.) ;  and  in  Doe  v.  Erring- 
ton,  1839  (id.);  ante,  §  99.  See,  also, 
Qreely  v.  Smith,  1846  (Am.). 

*  MulhoUand  v.  KiUen,  1874  (Ir.). 

*  Bead  v.  Jackson,  1801  ^Ld.  Ken- 
yon)  ;  Berry  v.  Banner,  1792. 


•Id. 

^  B.  N.  P.  233. 

•  Brisco  V.  Lomaz,  1838;  Evans 
V,  Bees,  1839. 

•  Pirn  V.  Curell,  1840 ;  Hemphill 
V.  M*Kenna,  1845  (Ir.). 

^  E.  v.  St.  Pancras,  1794 ;  E.  v. 
Haughton,  1853. 

"  E.  v.  Leigh.  1840. 

»  Croughton  v.  Blake,  1843. 

^  Cases  cited  in  last  nine  notes; 
ante,  §§  624—627. 

^*  Eeod  V.  Jackson,  1801 ;  Crough- 
ton V'  Blake,  1843. 
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or  agiunst  parties  or  prmesj  where  the  same  sabjeot-matter  is  a 
aeoond  time  in  oontroyerey  hetween  the  same  parties  or  perBons 
claimiDg  under  them.^  When  it  states  a  debt  it  is  prim&  &cie  eyi- 
denoe  of  snoh  debt,  but  if  there  are  oircamstanoes  of  suspicion  attend- 
ing it,  the  court  may  require  the  person  alleging  it  to  prove  such 
debt.*  Probably,  in  no  case  will  it  be  regarded  as  quite  oonclusiYe 
of  the  rights  in  dispute  unless  perhaps  where  it  is  pleaded  as 
matter  of  estoppel;'  but  certainly  it  will  furnish  highly  cogent 
evidence,  which  cannot  be  disregarded  by  a  jury,  excepting  upon 
good  and  substantial  grounds.^  The  conclusive  effect  of  judgments 
respecting  the  same  cause  of  action,  and  between  the  same  parties, 
rests  upon  the  just  and  expedient  axiom,  that  it  is  for  the  interest 
of  the  community  that  a  limit  should  be  opposed  to  the  continuance 
of  litigation,  and  that  the  same  cause  of  action  should  not  be 
brought  twice  to  a  final  determination. 

§  1685.  The  one  rare  case  referred  to  in  the  preceding  section 
in  which  a  judgment  in  a  suit  inter  partes  is  not  admissible  in 
another  suit  against  one  who  was  a  party  to  the  original  suit, 
arises  in  the  unfrequent  event  of  two  suits  being  tried  on  principles 
which  are  different  so  far  as  relates  to  the  admissibility  of  evidence. 
When  this  has  occurred,  the  judgment  obtained  in  the  first  suit, 
whether  it  be  one  inter  partes  or  in  rem,  cannot  be  received  as  any 
evidence  of  the  facts  adjudicated  thereby  when  they  are  again  in 
dispute.  For  example,  in  a  suit  by  a  husband  for  dissolution  of 
marriage  on  the  ground  of  his  wife's  adultery,  the  wife  could  not, 
prior  to  the  9th  of  August,  1869,*  in  support  of  her  answer 
charging  cruelty  and  desertion,  rely  on  a  decree  of  judicial  separa- 
tion which  she  had  already  obtained  on  these  grounds,  after  having 
been  examined  herself  as  a  witness.®    For  in  the  second  suit  her 


*  Duch.  of  Kingston's  case,  1776 ; 

B.  N.  P.  232;  Ferrers  v,  Arden, 
1699 ;  Sopwith  v.  Sopwith,  1861  ; 
Houston  V,  Marquis  of  Sligo,  1885, 

C.  A.,  showing  the  report  of  a 
judge  in  an  Irish  suit  to  he  admis- 
sible. 

*  In  re  Tollemache,  Ex  parte 
Anderson,  1885. 

»  Ante,  §  91,  §  1673 ;  Joly  v.  Swift, 
1847  (Ir.);  Nowlan  v.  Gibson,  1847, 
(Ir.)  (Pigot,  C.B.). 

*  Outram  v.  Morewood,  1803  (Ld. 


Ellenborough) ;  £.  v.  Blakemore^ 
1852. 

»  When  **The  Evidence  Further 
Amendment  Act,  1869,"  32  &  33  V. 
c.  68,  passed.     See  ante,  §  1355. 

«  Stoate  u.Stoate,  1861;  Bancroft  t'. 
Bancroft  and  Rumney,  1865.  But  in 
Sopwith  V.  Sopwith,  1S61,  the  Judge 
Ordinary,  while  verbally  recognising 
the  exception  as  above  stated,  prao- 
ticaUy  set  it  at  nought.  See,  also. 
Bland  v.  Bland,  1866. 
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testimony  was,  under  the  old  law,  inadmissible ;  and  to  admit 
a  decree  which  might  have  been  obtained  by  the  aid  of  such 
evidence,  would  in  effect  have  been  to  admit  the  wife's  evidence 
at  second  hand,  and  thus  do  indirectly  what  the  law  forbade  to 
be  done  directly. 

§  1686.  When  the  term  "  parties  "  is  used  in  this  connexion,  the 
law  includes  under  it  ail  those  as  **  parties  "  who  are  individually 
named  in  the  record^  and  consequently  entitled  to   prosecute  or 
defend  the  cause,  to  adduce  testimony,  to  cross-examine  witnesses 
called  on  the  other  side,  and  to  appeal  from  the  judgment,  should 
an  appeal  be  allowable  by  law.'     Even  a  party,  sued  as  the  public 
officer  of  a  corporation,  is  amenable  to  this  rule,  though  the  judg- 
ment relied  on  was  obtained  en  autre  droit.^     However,  a  prochein 
amy  or  next  friend  is  not  such  a  party,  being  considered  simply  as 
a  person  appointed  by  the  court  to  look  after  the  interests  of  the  in- 
fant or  lunatic,  and  to  manage  the  suit  for  him.'     But  the  infant 
himself  is  in  such  cases  a  party,  and  consequently  bound  by  the 
judgment  in  any  action  brought  in  his  name  by  any  duly  appointed 
prochein  amy,  even  though  the  suit  may  have  been  instituted  and 
conducted  without  his  authority  or  knowledge.^    Neither  will  the 
law,  in  such  a  case,  recognise  any  distinction  between  infants  of 
tender  and  of  mature  years.     Therefore,  where  the  wife  of  a  minor 
committed  adultery,  whilst  her  husband  was  abroad  in  the  East 
Indies,  and  his  father,  having  procured  himself  to  be  appointed 
prochein  amy,  without  his  knowledge,  commenced  an  action  of 
crim.   con.  in  the  son's  name,  it  was  held  that  the   son  would 
be  bound  by  the  judgment  in  this  action.*     Generally,  however, 
a  person  sui  juris  who  has  been  made  a  party  to  a  suit  with- 
out his  knowledge  or  consent,  will  not  be  bound  by  the  proceed- 
ings.    Therefore,  if  a  plaintiff,  instead  of  serving  a  defendant  with 
process,  thinks  fit  to  accept  the  appearance  of  an  unauthorised 
solicitor  for  him,  he  runs  the  risk  of  having  the  judgment  subse- 
quently set  aside  as  irregular,  with  costs ;  ^  and  a  debtor,  who,  on 
action  brought  against  him,  pays  his  debt  to  a  solicitor  who  was 

^  Bach,  of  Kingston's  case,  1776.  ^  Morgan  v.  Thome,  1841. 

»  Spencer  v,  Thompson,  1856  (Ir.).  »  Id. 

*  Sinclair  v.  Sinclair,  1846;  Vivian  *  Bayley  v.  Bodkland,  1847. 
V.  Little,  1883. 
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niing  bim  in  the  name,  but  without  the  authority,  of  the  oreditor, 
will  not  be  thereby  difioharged,^ — ^though  the  court  will^  on  applica- 
tion by  the  debtor,  stay  an  aotion  brought  without  the  authority 
of  the  plaintifiP,  and  will  compel  the  solicitor  who  has  brought  it 
to  pay  the  costs  incurred  in  the  defence.^ 

§  1687.  Whether  the  term  parties  will  also  include  persons  not 
named  in  the  record,  but  in  tchose  immediate  and  individual  behalf 
the  action  has  been  brought  or  defended^  admits  of  some  doubt.  In 
an  old  case,'  where  an  action  was  brought  to  reoover  penalties  from 
a  servant  of  one  Cotton  for  fishing  in  the  plaintiff's  fisheiy,  and 
the  plaintiff  produced  no  proof  in  support  of  his  right  to  the  fishery 
other  than  the  record  of  a  verdict  and  judgment  recovered  by 
him  against  another  servant  of  Cotton,  in  a  former  aotion  for  a 
trespass  committed  on  the  same  fishery,  and  both  in  the  former 
action  and  in  that  then  before  the  court  the  defendants  had 
justified  as  servants  acting  by  the  orders  of  their  master,  who 
claimed  a  right  to  the  fishery  in  question,  Perryn,  B.,  at  Nisi 
Prius,  considering  Cotton  as  the  real  defendant  in  both  actions, 
held  the  record  to  be  conclusive,  and  directed  the  juiy  to  find 
for  the  plaintiff.^  A  new  trial  was,  however,  subsequently  granted, 
the  court '  intimating  that  the  record,  though  admissible  evidence, 
was  not  concluBive.  Lord  Ellenborough,  too,  in  a  well-considered 
judgment,^  expressed  astonishment  that  an  estoppel  in  such  a  case 
could  ever  have  been  supposed  possible ;  and  (in  the  shape  of  a 
doubt)  intimated  a  tolerably  clear  opinion  that  the  record  was  wholly 
inadmissible,  as  the  defendant  was  no  party  to  the  former  action. 

§  1688.  Nevertheless,  under  the  old  law  of  ejectment  (and  it  was 
probably  on  a  supposed  analogy  to  this  principle  that  the  decision 
of  Perryn,  B.,  at  Nisi  Prius,  in  the  case  just  cited,  was  founded), 
the  lessor  of  the  plaintiff  and  the  tenant  in  possession  were  regarded 
as  having  been  the  real  parties.  Consequently,  any  judgment  in 
snch  a  case,  whether  upon  verdict,  or  by  def  atdt  against  the  casual 

^  Bobson  V.  Eaton,  1785.  parties  are  really  the  same."    See,' 

*  Hubbart  v,  Phillips,  1845.  also,  2  Ph.  Ev.  9 ;  and  Doe  v.  £.  of 
»  Kinnersley  r.  Orpe,  1780.                  Derby,  1834  (Littledale,  J.). 

*  In  Simpson  v.  Pickerings  1834,  ^  Buller,  J.,  being  a  member  of  it 
Alderson,    &.,   says    obiter,    **Kin-  '  In  Outram  v.  Morewood,  1803. 
nersley  v.  Orpe  shows  that  the  verdict  See  Case  v.  Beeve,  1817  (Am.), 
may  be  given  in  evidence  where  the 
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ejeotor,  would  be  oogent,  if  not  oonclufiive,  eyidence  in  any  sub- 
sequent aotion  to  recover  land  between  the  same  parties,  brought 
respecting  iihe  same  property.^  So,  in  replevin,  the  landlord,  or 
other  person,  in  whose  right  a  defendant  has  made  cognizance,  has 
been  held  to  be  a  party  to  that  suit.'  It  woidd  certainly  bo 
convenient  and  reasonable  if  the  rule, — ^in  conformity  with  that 
which  governs  admissions,' — were  extended  to  all  persons  who 
were  suhstantialli/  parties  to  the  former  action.  Indeed,  it  is 
thought  that,  notwithstanding  the  absence  of  direct  authority,  the 
oourts  would  now  determine  in  favour  of  such  extension,  and  the 
more  so,  as  the  rule  undoubtedly  applies  to  every  person  who 
daims  under,  or  in  privity  with,  the  original  parties. 

§  1689.*  The  term  ptivit^  denotes  mutual  or  successive  relation- 
ship to  the  same  rights  of  property ;  and  the  reason  why  persons 
standing  in  this  relation  to  a  litigant  can  rely  upon,  and  are  bound 
by,  the  proceedings  to  which  he  has  been  a  party,  is,  that  they  are 
identified  with  him  in  interest.^  Hence  aU  privies,  whether  in 
blood,  in  estate,  or  in  law,  are  estopped  themselves,  and  can  estop 
others,  from  litigating  that  which  would  be  conclusive  either  . 
against  or  in  favour  of  him  with  whom  they  are  in  privity.* 
Thus,  where  a  general  right  has  been  fairly  contested,  and  esta- 
blished against  a  representative  class,  persons  included  in  the  class 
represented,  though  not  actual  parties  to  the  suit,  will  be  still 
bound  by  the  decision.^  Consequently,  a  verdict  and  judgment 
for  or  against  the  ancestor  may  be  pleaded  in  bar,  or  will  furnish 
cogent  evidence,  for  or  against  the  heir,  the  tenant  in  dower,  the 
tenant  by  the  curtesy,  the  legatee,  the  devisee,  or  any  other  person 
claiming  under  the  ancestor ; '  if  several  successive  remainders  are 
limited  in  the  same  deed,  a  judgment  for  one  remainderman  is 
eyidence  for  the  next  in  succession ;  *  a  judgment  of  ouster  in  a 


^  Doe  V,  Huddart,  1835 ;  Doe  v. 
Beaton,  1835 ;  Wright  v.  Doe  d.  Tat- 
ham,  1835 ;  Doe  t;.  Wellsman,  1848 ; 
Armstrong  r.  Norton,  1839  (Ir.) ; 
AsHn  V,  Parkin,  1758 ;  Nowlan  v, 
Gibson,  1847  (ir.);  Litchfield  v. 
Beady,  1850;  Matthew  v,  Osborne, 
1853;  Doe  v.  Ghallis,  1851.  See 
post.  S  1696. 

>  Hancock  v.  Welsh,  1816. 

•  Ante,  S  756. 


*  Gr.  Ev.  in  part,  as  to  first  eight 
lines. 

»  Ante,  §  90,  §  787. 

*  Ante,  §  90. 

"^  Comm.  of  Sewers  of  London  v, 
Gellatly,  1876  (Jessel,  M.B.)- 

*  Lock  V.  Norbome,  1687;  Outram 
V,  Morewood,  1803;  Whittaker  v, 
Jackson,  1864. 

»  Pyke  V.  Crouch,  1696 ;  Doe  v» 
Tyler,  1830. 
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quo  wairanto,  against  the  inonmbent  of  an  offioe,  is  oondusive 
against  those  who  derive  their  title  to  offioe  under  him ;  ^  the 
oonviotion  of  a  former  owner  of  lands  on  an  indictment  for  non- 
repair of  a  road  ratione  tennrse,  is  cogent,  if  not  conolnBive, 
eyidence  of  liability  to  repair,  as  against  a  subsequent  purchaser  of 
the  same  lands ;  ^  an  executor  or  administrator  will  be  bound  bj 
a  verdict  recovered  against  the  testator  or  intestate  ; '  a  trustee  in 
bankruptoj  by  a  judgment  against  the  bankrupt ;  ^  a  husband  and 
wife  by  a  verdict  recovered  against  the  wife  before  her  marriage  ;• 
and  the  same  as  to  all  grantees,  mortgagees,  and  assignees,  whose 
title  has  accrued  since  the  judgment  was  pronounced.* 

§  16'^0.  On  the  same  principle,  where  a  man  brought  an  action 
against  several  persons  for  diverting  water  from  his  works,  and 
had  judgment;  and  afterwards  he  and  another  sued  the  same 
defendants  for  a  similar  injury  to  the  same  works;  the  former 
judgment  was  held  cogent  evidence  for  the  plaintijffs,  whose  privity 
in  estate  with  the  former  plaintiff  was  presumed  from  the  fact 
that  they  were  in  possession  of  the  property.' 

§  1691.  In  all  the  instances  of  privity  above  given,  the  privy 
has  claimed,  or  been  liable,  under  or  through  the  original  party ; 
but  the  same  rules  of  law  apply,  where  two  or  more  persons  are 
subject  to  a  joint  or  concurrent  liability.  For  instance,  if  one  be 
sued  alone  upon  a  joint  note,  debt,  or  tort,  the  judgment  against 
him,  even  tcithout  satisfaction,  may  be  pleaded  and  proved  in  bar 
of  a  second  suit  for  the  same  cause  of  action,*  whether  brought 
against  the   other  debtor  or  wrong-doer,   or  against   the  joint 

^  B.  V,  May.  of  York,  1792  ;  R.  v.  Where  the  parties  married  since  the 

Hebden,  1738-9.  last-named  date,  37  &  38  V.  c.  50 

'  R.  V.  Blakemore,  1852.  has  again  imposed  on  the  husband  a 

'  R.  V,  Hebden,  1 738.  limited  liability,  in  the  event  of  his 

*  In  re  ToUemache,  Ex  parte  An-  wife  having  brought  him  any  fortune, 
derson,  1885.  As  to  their   respective  rights    and 

*  Outram  v.  Morewood,  1803.  But  liabilities,  where  the  parties  hare 
see  33  &  34  V.  c.  93  (**  The  Married  manned  since  31st  December,  1882, 
Women's  Property  Act,  1870"),  §12;  see,  also,  45  &  46  V.  c.  75  ("The 
and  37  &  38  V.  c.  50  (**  The  Married  Married  Women's  Property  Act, 
Women'sProperty Act  (1870) Amend-  1882"),  §§  14,  15. 

ment  Act,  1874"),§§  1  and2.  Wherethe  •  Doe  v.  E.  of  Derby,  1834  (Little- 
parties  manied  between  9th  August,  dale,  J.) ;  Doe  v,  Webber,  1834  ; 
1870,  and  3()th  July,  1874,  the  former  Adams  v.  Barnes,  1821  (Am.). 
Act  protects  the  husband  from  lia-  '  Blakemore  v.  Glamorg.  4kc.  Co., 
bility  **  for  the  debts  of  his  wife  con-  1835;  Sti-utt  v.  Bovingdon,  1803 
tracted  before  marriage  "  (see  Conlon  (Ld.  Ellen  borough). 
V.  Moore,  1875  (Ir.)),  and  renders  »*  See  Briusmead  v.  Harriaon,  1871» 
the  wife  responsible  for  such  debts. 
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debtprs  or  wzong-doen.  The  original  oaiise  of  action  has  been 
changed  into  matter  of  record,  which  is  of  a  Mgher  nature,  and 
the  inferior  remedy  is  thus  merged  in  the  Mgher.^  Thus,  where 
a  party,  having  concurrent,  that  is,  joint  and  several  remedies 
against  several  persons,  has  obtained  judgment  against  one,  he,  if 
the  damages  have  been  received,  will  certainly,^  and,  even  if  the 
judgment  has  not  been  satisfied,  will  probably,^  be  estopped  £rom 
proceeding  against  the  others,  for,  otherwise,  he  might  recover 
damages  twice  over  for  the  same  thing,  which  would  be  repugnant 
to  natural  justice;'  and  in  an  action  on  a  joint  contract  or 
trespass  against  two  defendants,  one  of  them  may  possibly  be 
allowed  to  plead  the  pendency  of  another  action  agwist  him  for 
the  same  cause.^  But  if  A.  be  sued  on  a  contract,  the  pendency 
of  an  action  against  B.  for  the  same  cause  cannot  be  pleaded,  for 
in  such  case  A.  is  not  twice  vexed;  and,  therefore,  his  proper 
course  is  either  to  plead  the  non-joinder  of  B.,  if  B.  is  within  the 
jurisdiction,  or  to  apply  to  the  court  for  a  stay  or  consolidation  of 
proceedings.^ 

§  1692.  Upon  somewhat  similar  principles,  any  payment  made 
by,  or  execution  levied  upon,  a  garnishee  under  any  proceeding  for 
the  attachment  of  debts  owing  or  accruiug  from  him  to  a  judgment 
debtor  is  made  a  valid  discharge  to  the  garnishee  as  against  the 
judgment  debtor,  to  the  amount  paid  or  levied,  although  such 
proceeding  may  be  set  aside  or  the  judgment  reversed.^ 


*  King  V.  Hoare,  1844 ;  Kendall  v. 
Hamilton,  1879,  H.  L. ;  Lechmere 
V.  Fletcher,  1833  (Bayley,  B.); 
Broome  v.  Wootton,  1606 ;  Ward  v. 
Johnson,  1807  (Am.) ;  OTemiling 
dictum  (Ld.  Tenterden)  in  Watters 
V.  Smith,  1831. 

*  Buckland  v.  Johnson,  1854.  See 
Phillips  v.  Ward,  1863. 

*  Birdv.  Bandall,  1762 ;  recognised 
in  Cooper  v.  Shepherd,  1846 ;  King 
V.  Hoare,  1844  (Farke,  B.);  Lech- 
mere v.  Fletcher,  1833  (Bayley,  B.)  ; 
U.  8.  V,  Cushman,  1836  (Am.)  (Story, 
J.) :  FarweU  v.  Hitiiard,  1825  (Am.). 
Bee  Godson  v.  Smith,  1818. 

*  E.  of  Bedford  v.  Bp.  of  Exeter, 
1616-17;  Rawlinson  v.  Oriel,  1688; 
Henry  v,  Gbldney,  1846  TAlderson, 
B.).     Formerly  tms  was  aone  by  a 


plea  in  abatement;  but  such  pleas 
are  now  abolished:  E.  8.  0.  1883, 
Ord.  XXI.  r.  20. 

•  Henry  v.  Goldney,  1846;  over- 
ruling dictum  (Ld.  Ellenborough)  in 
Bovce  V,  Douglas,  1807.  In  Newton 
V.  Blunt,  1846,  two  actions  having 
been  brought  against  two  joint-con- 
tractors in  respect  of  the  same  de- 
mand, and  the  debt  and  costs  in 
one  having  been  paid,  it  was  held 
that  a  judge  at  chambers  might  stay 
the  proceedings  in  the  other  without 

•  R.  8.  C.  Ord.  XLV.  r.  7 ;  17  &  18 
V.  c.  125,  §  65,  which,  although  re- 
pealed generally,  is  still  appUcable 
to  the  County  Courts  by  Order  in 
Council  of  18  Nov.  1867.  See  Oy. 
Ct  B.  O.  &  F.  of  1892,  Form  166, 
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§  1693.  Judgments  inter  partes  being  generally  rejected  as 
e^dence  either  for  or  against  strangers  to  prove  the  facts  adjudi^ 
cated.  a  judgment  in  a  criminal  prosecution^ — ^unless  admissible  as 
evidence  in  the  nature  of  reputation,^  or,  taken  in  oonjonction  with 
the  prosecution,  as  an  act  of  ownership,' — cannot  be  received  in  a 
civil  action,  to  establish  the  truth  of  the  facts  on  which  it  was 
rendered ;  *  and  a  judgment  in  a  civil  action,  or  an  award,^  cannot 
be  given  in  evidence  for  such  a  purpose  in  a  criminal  prosecution.^ 
Again,  a  verdict  for  or  against  a  tenant  for  life,  will  not  be 
evidence  for  or  against  the  reversioner,  because  the  reversioner 
does  not  claim  through  the  tenant  for  life,  bat  enjoys  an  inde- 
pendent title.*  So,  a  judgment  obtained  by  or  against  a  lessee, 
cannot,  it  is  submitted, — ^notwithstanding  some  authorities  to  the 
contrary,^ — be  made  available  in  a  subsequent  action  by  or  against 
the  lessor.*  On  the  same  principle,  the  record  of  the  conviction  of  a 
principal  cannot  be  received  as  any  proof  of  his  guilt  on  the  trial 
of  a  subsequent  indictment  against  the  accessory.*  But  where,  on 
an  indictment  for  receiving  stolen  goods,  a  witness  for  the  Crown 
who  had  said  that  he  was  the  principal  and  had  stolen  the  goods, 
admitted  on  cross-examination  that  he  had  been  acquitted  of  the 
theft,  the  Irish  judges  held,  that  his  acquittal,  though  not  con- 


and  also  C.  C.  E.  of  1892, 0.  XXVIa, 
and  EandaU  V.  lith^ow,  1884.  The 
same  principle  applies,  even  by  com- 
mon law,  in  the  Mayor's  Court : 
Westoby  v.  Day,  1853.  See,  also, 
Matthey  v,  Wiseman,  1865. 

^  See  Fetrie  v.  Nuttall,  1856;  ante, 
}624. 

«  Brew  V.  Haren,  1877  (Ir.). 

'  Smith  V,  Kummens,  1807 ;  Hatha- 
way r.  Barrow,  1807,  both  explained 
(Parke,  B.)  in  BIsdsLemore  v.  Glamor- 
ganshire Can.  Co.,  1835,  as  reported 
2  C.  M.  &  R.  139 ;  Justice  v.  Gosling. 
1852 ;  Jones  v.  White,  1717-18  (Eyre 
and  Pratt,  JJ.);  B.  N.  P.  233;  Hill- 
yard  V,  Grantham,  cited  (Ld.  Hard- 
wicke)  in  Brownsword  v.  Edwards, 
1750;  Gibson  V.  M'Carty,  1736;  Hel- 
sham  v.  Blackwood,  1851 ;  Wilkinson 
V,  Gordon,  1824  (Sir  J.  Nicholl); 
Jameson  v.  Leitch,  1842  (Ir.).  See, 
also,  24  &  25  V.  c.  96  (**  The  Larceny 
Act,  1861*'),  $  86,  cited  ante,  §  1455. 


^  B.  t;.  Fontaine  Moreau,  1848. 

•  See§  1680,  supra,  and  E.  v.  Duch. 
of  Kin^^ton,  1776;  Acta  facta  in 
causa  civili  non  probant  in  causa 
criminali.    Masc.  de  Prob.  Concl.  34. 

•  B.  N.  P.  232.  See  ante,  §§  757, 
758. 

'  Com.  Dig.  Ev.  A.  5 ;  2  Ph.  Er. 
13.  The  passage  in  Oomyn  seems  to 
apply  to  the  old  action  of  ejections 
firmse. 

^  Wenman  v.  Mackenzie,  1855; 
Bees  v.  Walters,  1838 ;  Bush  worth  v. 
Countess  of  Pembroke,  1668.  See 
ante,  §  789. 

»  See  B.  v.  Turner,  1832 ;  B.  v.  Eat- 
diffe,  1832  (Parke,  J.);  Keable  v. 
Pa^e,  1838  (Patteson,  J.);  B.  v. 
Smith,  1783;  which  do  not,  indeed, 
directly  establish  the  proposition  in 
the  text.  But  its  soundne^  is  dear 
on  principle,  unless  a  conviction  be 
a  judgment  in  rem,  which  it  iB  sub- 
mitted it  is  not. 
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elusive,  was  a  fact  which  it  was  right  to  leave  to  the  jury,  together 
with  the  fact  of  his  subsequent  statement  in  court.  ^ 

§  1694.*  A  record  is,  however,  sometimes  admitted  in  evidence, 
in  favour  of  a  stranger  against  one  of  the  parties,  as  containing  a 
ffolemn  admmion  by  such  party  in  a  judicial  proceeding,  with 
respect  to  a  certain  fact.  But  this  is  no  real  exception  to  the  rule 
requiring  mutuality,  because,  in  such  cases  as  these,  the  record  is 
admitted,  not  as  a  judgment  conclusively  establishing  the  fact,  but 
as  the  deliberate  declaration  or  admission  of  the  party  himself  that 
the  fact  was  so.  It  is  therefore  to  be  treated  according  to  the 
principles  governing  admissions,  to  which  class  of  evidence  it 
properly  belongs.*  Thus,  in  an  action  brought  by  the  owner  of 
lost  goods  against  a  carrier,  the  record  in  an  action  of  trover 
previously  brought  by  the  same  carrier  against  a  person  to  whom 
he  had  misdelivered  such  goods,  was  held  admissible,  as  amounting 
to  a  confession,  by  the  carrier,  in  a  court  of  record,  that  he  had 
had  the  goods  ;^  and  a  record  of  judgment  in  a  criminal  case,  upon 
a;j/m  of  guilty^  is  admissible  in  a  civil  action  against  the  party,  as 
a  solemn  judicial  confession  of  the  fact.^ 

§  1695.  A  judgment,  to  bind  parties  and  privies,  must  have 
direct  it/  decided  the  point  which  is  in  iasue  in  the  necond  action  ;  ®  and 
therefore,  whenever  it  is  pleaded  by  way  of  estoppel,  or  is  offered 
in  evidence,  the  question  of  the  identity  of  the  question  in  issue  in 
it,  and  in  the  then  present  cause  of  action,  must  be  determined  by 
the  Judge,  or,  if  the  facts  are  disputed,  by  the  jury,  upon  the  evi- 
dence. For  the  purpose  of  determining  it,  not  only  may  the 
pleading  in  the  former  action  be  looked  at,'  but  the  actual  words 
of  the  judgment  may  be  proved  by  a  shorthand  note,  verified  by 
the  affidavit,*  either  of  the  shorthand  writer  who.  took  it,  or,  where 
such  person  is  dead,  of  some  one  employed  in  the  suit  who  can 


»  E.  V,  M'Oue,  1831  (Jr.). 

*  Gr.  Ev.  §  527  a,  in  part. 
»  Ante,  §$  772,  7vS3,  821. 

*  Tiley  J.  Cowling,  1701  (Holt, 
C.J.) ;  fiobinson  u.  Swett,  1825 
(Am.). 

*  Anon.,  1808  (Wood,  B.),  cited  2 
Ph.  Ev.  29 ;  B.  v.  Fontaine  Moiejiu, 
1848  (Ld.  Denman) ;  Bradley  v. 
Bradley,  1834  (Am.). 

*  Bicardo  v.  Garcias,  1845,  H.  L. ; 


Bainbrigge  v.  Baddeley,  1847 ;  Toul- 
miu  u,  Copland,  1848;  Hunt^^r  w, 
Stewart,  1S61 ;  Langmead  v.  Maple, 
1865 ;  Mobs  v,  Anglo-Eg^^ptian 
Navig.  Co.,  1865;  Dolphin  v,  Ayl- 
ward,  1864  (Ir.) ;  Flitters  v.  Allfreyp 
1874. 

^  Hunter  v.  Stewart,  1861. 

^  Houston  V.  Marquis  of  Sligo, 
1885,  C.  A. 
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verify  tlie  oorreotness  of  the  note.^  This  question  of  the  identity 
of  the  subject-matter  of  the  dispute  in  each  of  the  two  oontro- 
versies,  however,  always  requires  careful  consideration ;  hut  if  the 
questions  in  dispute  are  really  the  same  it,  on  the  one  hand,  is  not 
necessary  that  the  actions  should  be  in  the  same/oriTs,^  and  on  the 
other  hand,  it  is  not  sufficient  that  the  writs  should  be  identical^  if 
the  issues  raised  by  the  pleadiogs  are  different. 

§  1696.^  Such  being  the  broad  rules,  a  recovery  in  an  action  for 
trespass  against  one  who  has  wrongfully  taken  another's  horsQ  and 
Bold  it,  and  applied  the  money  to  his  own  use,  is  a  bar  to  a  subse- 
quent action  against  the  same  person  for  the  money  received,  or 
for  the  price,  since  the  causes  of  action  would  be  substantially  the 
Bame;^  if  two  wrong-doers  jointly  convert  goods  to  their  own 
use  by  selling  them,  a  judgment  in  trover  recovered  against  one 
constitutes  a  bar  to  a  subsequent  action  against  the  other  for 
money  had  and  received — and  this,  even  though  the  proceeds  of 
the  sale  exceeded  the  amount  of  the  damages  awarded  in  the  first 
action  ;^  a  verdict  for  the  defendant  in  trover,  on  a  plea  denying 
the  plaintiff's  title  to  goods,  is  a  bar  to  an  action  for  the  money 
arising  from  the  sale  of  them,  since  here  again,  in  both  these  actions, 
the  same  question  of  property  must  necessarily  arise  ;•  the  recovery 
of  judgment  in  replevin  is  a  bar  to  an  action  of  trespass  in  respect 
of  the  same  taking  of  the  same  goods — since,  although  the  damages 
actually  recovered  in  replevin  are  usually  assessed  at  the  cost  of 
the  replevin  bond,  no  law  exists  to  deprive  the  plaintiff  of  the 
right  to  recover  special  damages  in  that  form  of  action ;'  and  a 
judgment  in  favour  of  a  farmer  in  an  action  brought  against  him 
in  the  coimty  court  by  a  servant,  for  discharging  such  servant 
without  reasonable  cause,  is  a  bar  to  a  subsequent  summons  before 
justices  against  him  to  there  recover  the  servant's  wages — ^and  this 


»  De  Mora  v.  Concha,  1885,  C.  A. 

•  Krishna,  &c.  v.  Brojeswari,  &c., 
1875,  P.  0.  See,  also,  Symons  v,  Eeos, 
187H ;  Priestman  v.  Thomas,  1884, 
0.  A. 

'  Gr.  Ev.  §  532,  as  to  first  five 
lines. 

*  17  Pick.  13  (Am.)  (Putnam,  J.) ; 
Yonng  V.  Black,  1813  (Am.);  Liver- 
more  V,  HerschoU,  1825  (Am.), 
Whether  parol   evidence  would   be 


admissible  in  such  case  to  prove  that 
the  damages  awarded  in  trespass 
were  given  merely  for  the  tortious 
taking,  without  including  the  value 
of  the  goods,  to  which  no  evidenco 
had  been  offered,  quaere;  and  see 
Loomis  V.  Green,  1831  (Am.). 

•  Buckland  v.  Johnson,  1854. 

«  Hitchin  v.  Campbell,  1771-2. 

7  Gibbs  V.  Cruikshank,  1873. 
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though  the  jurisdiotion  of  the  two  courts  is  totally  distinct,  and 
the  claim  made  in  the  one  be  different  from  that  preferred  in  the 
other.^  It  is,  however,  doubtful  whether  in  an  action  for  mesne 
profits,  in  which  the  defendant  relies  on  non-possession  by  the 
plaintifP,  the  latter  may  reply,  by  way  of  estoppel,  a  judgment  for 
the  recovery  of  land  in  his  favour,  obtained  either  by  verdict  or  by 
default,  and  whether  it  has  or  has  not  been  followed  by  the  issue 
and  execution  of  a  writ  of  possession.'  On  the  principle  that, 
where  the  question  raised  in  a  second  action  is  substantially  the 
same  as  that  which  was  raised  in  a  previous  one,  the  parties  are 
boimd  by  the  result  of  the  first  action,  a  finding  in  previous 
proceedings  in  the  County  Court  that  a  tenancy  is  yearly,  estops 
every  party  to  such  proceeding  from  subsequently  asserting,  in  an 
action  in  the  High  Court,  that  such  tenancy  is  weekly;'  in  an 
action  of  replevin,  if  those  claiming  the  goods  deny  that  they 
were  tenants  to  the  landlord,  a  verdict  against  them  binds  them 
to  admit  the  tenancy  in  a  subsequent  action  against  them  for  rent 
of  the  same  premises  ;^  and,  under  the  usury  laws,^  a  verdict  of 
acquittal  in  an  action  for  penalties  for  usury  on  the  same  bond, 
between  the  same  parties,  was  evidence  for  the  plaintiff  on  a 
defence  alleging  usury.*  Moreover,  a  party  who  has  either  ob- 
tained a  decree  for  a  divorce^  or  whose  suit  for  that  purpose  has 
been  dismissed,  cannot  afterwards  maintain  a  fresh  suit  for  mere 
Judicial  separation  on  the  same  grounds.' 

§  1697.  On  the  other  hand,  where  the  questions  substan- 
tially in  dispute  in  the  two  actions  are  not  identical,  the  finding 
in  the  first  action  will  have  no  effect  on  the  second.  Thus,  the 
recovery  of  damages  for  injury  to  plaintiff's  carriage  through 
defendant's  negligent  driving,  will  not  bar  any  second  action 


1  Routledge  v.  Hislop,  1860.  But 
see  Hiudloy  v.  Haslam,  1878. 

'  See  Wilkinson  v.  Kirby,  1854; 
and,  also,  Pearse  v.  Coaker,  1869; 
and  Kenna  v.  Nugent,  1873  (Ir. ),  as 
to  whether  a  judgment  by  default  in 
ejectment  is  an  estoppel,  and,  in  an 
action  for  mesne  profits,  conclusive 
as  to  the  time  at  which  the  plaintiff's 
title  accrued.    See,  also,  ante,  §  1688. 

•  Flitters  v.  AUtrcy,  1874. 

«  Hancock  v.  Welbh,  1816. 


»  Eepealed  by  17  &  18  V.  c.  90, 
which  came  into  operation  10th 
August,  18o4. 

•  Cleve  V,  Powel,  1832  (Ld.  Den- 
man).  For  other  examples,  see 
Whittaker  v.  JackBon,  IbM;  New- 
ington  V.  Levy,  1870. 

'  Ciocci  V.  Ciocci,  1860  (Cresswell, 
J.O.).  See  Green  v.  Green,  1873; 
and  Evans  v.  Evans  and  Bobinsoo, 
1868. 
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olaiming  compensation  for  personal  injurieB  oaosed  by  the  same 
accident, — for  the  plaintiff,  althoagh  he  may  have  had  an  oppor- 
tunity  of  recovering  in  the  first  action  the  damages  claimed  in  the 
second,  was  not  obliged  to  avail  himself  of  it,  but,  in  strict  law, 
was  entitled  to  discriminate  between  the  damage  done  to  hii 
property,  and  that  done  to  his  person,  and  to  treat  each  injury  as  a 
separate  and  distinct  cause  of  action;^  the  prior  recovery  of 
damages  in  an  action  for  false  imprisonment,  cannot  be  pleaded  in 
bar  to  a  subsequent  action  for  malicious  prosecution,  even  where, 
on  the  first  trial,  the  jury  were  wrongly  directed  to  take  into  their 
oonsideration  the  malicious  conduct  of  the  defendant  ;^  a  judgment 
recovered  by  a  widow  for  compensation,  under  Lard  CampbeiPi 
Act,^  for  the  death  of  her  husband,  will  not  be  a  bar  to  a  subse- 
quent action  by  her,  as  his  administratrix,  to  recover  damages  from 
the  same  defendants  for  an  injury  caused  by  the  same  accident  to 
his  personal  property;^  and  where  damage  has  been  done  by 
ooUision  at  sea,  a  proceeding  in  rem  in  the  Admiralty  Division 
will  not  be  any  bar  to  a  proceeding  in  personam  in  the  Queen's 
Bench  Division.'  However,  in  an  action  for  detention  of  goods  a 
verdict  for  the  defendant  on  a  defence  setting  up  an  authorised 
sale,  will  not  prevent  him  from  being  liable  to  the  plaintiff  for  the 
proceeds  of  the  sale  in  an  action  for  money  had  and  received ;  * 
in  an  action  for  obstructing  a  watercourse,  where  the  plaintiff 
obtains  a  verdict  on  a  defence  denying  the  obstruction,  the 
defendant  is  not  thereby  precluded  from  disputing  the  plaintiff's 
right  to  the  watercourse  in  a  second  action ;  ^  and  a  tenant,  sued 
for  rent,  who  allows  judgment  to  go  by  default,  is  not  thereby 
estopped,  in  an  action  for  subsequent  rent,  from  pleading  a  de- 
fence, which,  if  pleaded  in  the  first  action,  would  have  barred  the 
then  claim.® 

§  1698.  On  the  same  principle,  if  in  an  action  for  trespassing  on 

*  Brunsden  v.  Humphrey,    1884,  •  Hitchin  v.  Campbell,  1771 ;  as 
C.  A.                                                           explained  in  Bucklaud  v.  Johnjson 

a  Guest  v.  Warren,  1854.  1854. 

»  9   &   10  V.  0.  93;  27   &  28  V.  ^  Evelyn  v.    Haynes,    1782    (TA 

o.  95.  Mansfield);  cited  and  explained  (Ld. 

*  Barnett  v.  Lucas,  1872  (Ir.  Ex.  Ellenborough)  in  Outram  v.  More- 
Ch.).  wood,  1803. 

»  Nelson    v.    Couch,    1863 ;    The  ^  Hewlett   v.    Tarte,    1861.     See 

Bengal,  1859 ;  The  John  and  Mary,  another  illustration,  Hall  v.  Levy, 
1859 ;  Harmer  v.  Bell,  1851,  P.  0.  1875. 
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a  dose,  however  described,  the  defendant  states  that  the  spot  then 
in  dispute  is  his  own  freehold,  and- obtains  a  verdict,  this  record  will  ' 
not  estop  the  plaintifiP  from  bringing  a  second  action  for  a  trespass 
committed  on  the  same  close,  unless,  indeed,  it  were  proved  (bj 
the  particulars  or  otherwise)  that  the  trespasses  alleged  in  each 
action  were  committed  on  the  same  spot;  for  otherwise,  for  all 
that  appears,  the  defendant  may  not  in  the  first  action  have  proved 
his  title  to  the  tchok  close,  but  may  have  rested  satisfied  with  show- 
ing that  the  j;a/-/  on  which  the  trespass  was  committed  belonged  to 
him,  so  that  the  effect  of  the  record  in  the  first  action  in  a  sub- 
sequent 8U)tion  is  only  to  prove  that  some  part  of  the  dose  was 
the  defendant's  property ;  *  and  where  a  defendant  was  indicted  for 
causing  a  nuisance  by  keeping  furnaces,  his  former  suinmary  con*' 
viction  by  justices  for  an  offence  againut  a  Smoke  Consumption  Act^ 
committed  at  the  same  place  and  in  the  course  of  the  same  trade, 
was  rejected,  as  the  statutable  offence  was  not,  of  necessity,  the 
doing  any  act  which  would  constitute  an  indictable  nuisance  at 
common  law.^ 

§  1699.  A  judgment  is,  however,  conclusive  inter  partes  irrespec- 
tively  of  whether  the  plaintiff  in  the  second  action  was  the  plaintiff 
or  defendant  in  the  first,  provided  the  point  in  dispute  be  t/w  same 
in  both  suits.  Therefore,  a  verdict  negativing  any  right  which  a 
defendant  sets  up  in  his  defence,  will  estop  him  from  asserting 
that  right  as  plaintiff  in  a  subsequent  action  against  his  former 
opponent;'  if,  to  an  action  for  a  breach  of  contract,  the  defen- 
dant relies  on  a  set-off  or  counterclaim,  and  the  issue  thereon  is 
found  against  him,  he  cannot  afterwards  sue  the  plaintiff  for  the 
demand  specified  in  that  statement  of  defence  ;^  and  if  in  an  action 
for  goods  sold  and  delivered  with  a  warranty,  or  for  work  and 
labour  done,  or  for  goods  supplied,  under  a  contract,  the  defendant 
elect  (as  he  may  do)  to  show  how  much  less  the  subject-matter  of 
the  action  was  worth,  by  reason  of  a  breach  of  the  warranty  or 
contract,  he  will  be  considered  as  having  recovered  satisfaction  for 
the  breach,  to  the  extent  that  he  obtained,  or  was,  after  such 

>  Smith  V.  Royston,  1841  (Alder-  »  2  Smith,  L.  0.  666. 

8on.  B.).     See  Whittaker  V.  Jackson,  ^  Eastmure  v.  Laws,  1839.     See 

1864.  Stanton  v.  Styles,  18d0. 

s  £.  V.  f  airie,  1867. 
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election,  capable  of  obtaining,  an  abatement  of  price  on  its  aooonnt^ 
and  will  to  that  extent  (but  no  further)  be  precluded  from  re- 
covering in  another  action.^ 

§  1700.  Care  must,  however,  be  taken  to  distinguish  between 
cases  where  the  points  in  issue  are  idefiticaly  and  those  where  both 
suits  merely  relate  to  the  same  transaction  ar  property.  In  the  latter 
case  the  recovery  of  a  yerdict  by  the  plaintiff  in  one  action  will 
not  estop  the  defendant  from  bringing  a  subsequent  action  against 
him.  Thus,  if  the  purchaser  of  articles,  on  being  sued  for  the 
stipulated  price,  pays  it  into  court,  and  it  is  accepted  in  satisfaction 
of  the  cause  of  action,  he  is  not  estopped  from  suing  the  maker  for 
damages  (if  otherwise  recoverable)  arising  from  the  construction  of 
the  articles.'  He  was  not  bound  (though  he  might  have  done  so) 
to  claim  these  in  the  first  action,  and  having  omitted  to  do  so,  has 
a  perfect  right  to  maintain  a  separate  action  for  the  damage.' 
Moreover,  in  running  down  cases,  it  frequentiy  happens  that  both 
parties  commence  proceedings  against  each  other ;  but  a  verdict  on 
the  first  trial  is  not  necessarily  (it  depends  on  the  pleadings) 
evidence  on  the  second,^  and  it  sometimes  happens  that  different 
juries  find  verdicts  in  favour  of  both  plaintiffs.' 

§  1701.  A  convenient  and  safe  test  for  ascertaining  whether  or 
not  the  judgment  in  one  action  should  be  a  bar  to  another,  is  to 
consider  whether  the  same  evidence  would  or  would  not  sustain  both  ;* 


1  Mondel    v.    Steel,     1841.      See 
Thornton  v.  Place,  18:J2. 
»  Rig^e  V.  Burbidge,  1846. 

*  Davis  V,  Hedges,  1871. 

*  See  The  Calypso,  1856. 

*  In  a  case  of  collision,  in  the  old 
Court  of  Admiralty,  where  cross 
actions  had  been  brought.  Dr.  Lush- 
ington, — after  observing  that  the 
records  of  that  court  showed  that 
scarcely  ever  was  a  case  of  collision 
tried  in  which  a  true  statement  of 
facts  was  m.ade  on  both  sides, — con- 
fessed that  he  was  unable  to  come  to 
any  satisfactory  decision  on  the  con- 
flict of  evidence;  and  the  Trinity 
Masters,  being  equally  incapable  of 
coming  to  a  conclusion,  the  result 
was  that  both  actions  were  dismissed : 
In  re  Maid  of  Auckland,  1848.  The 
general  rule  of  the  Admiralty  Divi- 
sion in  cases  of  collision,  when  both 


parties  are  blamable  in  not  having 
taken  necessary  precautions,  is  to 
apportion  the  damages  equally  be- 
tween them  :  Yaux  v.  ShefTer,  1852, 
P.  C. ;  The  Milan.  1861 ;  The  Sylph, 
1843-4.  This  rule,  however,  does 
not  apply  when  the  collision  has  in 
part  been  caused  by  the  plaintifTs 
non-compliance  with  the  regulatioxu 
for  preventing  oollieion  made  under 
••The  Merchant  Shipping  Acta " ; 
for  bv  §  419,  subs.  4,  of  •*  The  Mer- 
chant Shippmg  Act,  1894"  (57  ft  oS 
Y.  0.  60),  the  plaintiff  in  such  case 
cannot  maintain  his  suit :  The  James, 
1856.  See  ante,  §  206;  also,  as  to 
the  present  regulations,  ante,  §  16(H, 
n. 

•  Hitchin  v.  CampbeU,  1771-2  (De 
Grey,  C.J.);  Martin  v,  Kennedy, 
1800  (Ld.  Eldon);  Wadsworth  ». 
Bentley,     1854      (Ci'ompton,    J.}; 
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but  if  the  statements  of  claim  be  framed  in  snob  a  manner,  tbat 
the  causes  of  action  may  be  identical  in  the  two  suits,  the  party 
bringing  the  second  action  must  show  that  they  are  not  the  same, 
for  he  has  no  right  to  leave  the  question  of  identity  to  be  deter* 
mined  on  a  nice  investigation  of  the  facts  and  pleadings.^  Where 
a  plaintifp  has,  in  a  previous  action,  omitted  to  press  a  part  of  his 
claim,  but  has  done  no  act  showing  that  he  voluntarily,  or  even 
negligently,  abandons  it,  he  has  sometimes,  and  under  special  cir- 
cumstances, been  allowed  to,  in  a  second  action,  both  sue  for  and 
rcoover,  the  subject-matter  of  the  claim  which  was  not  pressed  on 
the  former  occasion,  and  on  the  merits  of  which,  therefore,  the 
court  has  pronounced  no  decision.* 

§  1702.  On  the  other  hand,  it  is  a  general  rule,  recognised  in  all 
courts  alike,  that,  "  where  a  given  matter  becomes  the  subject  of 
litigation  in,  and  of  adjudication  by,  a  court  of  competent  juris- 
diction, the  court  requires  the  parties  to  that  litigation  to  bring 
forward  their  whole  case,  and  will  not,  except  under  special  cir- 
cumstances, permit  the  same  parties  to  open  the  same  subject  of 
litigation  in  respect  of  matter,  which  might  have  been  brought 
forward  as  part  of  the  subject  in  contest,  but  which  was  not 
brought  forward,  only  because  they  have,  from  negligence,  inad- 
vertence, or  even  accident,  omitted  part  of  their  case.  The  plea  of 
res  judicata  applies,  except  in  special  cases,  not  only  to  points  upon 
which  the  court  was  actually  required  by  the  parties  to  form  an 
opinion  and  pronounce  a  judgment,  but  to  every  point  which  pro- 
perly belonged  to  the  subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have  brought  forward  at  the 
time."» 

§  1703.  There  are  many  cases  in  Chancery  which  illustrate  the 
above  rule.^    It  is  also  illustrated  by  common  law  decisions  to  the 


Ilunter  r.  Stewart,  1861;  Dolphin 
r.  Aylward,  1864  (Ir.). 

1  Ld.  Bagot  V.  Williams,  1824 
(Abbott,  C.J.);  Seddon  v.  Tutop, 
1796  (Ld.  Kenyon). 

«  Seddon  v.  Tutop,  1796;  recog- 
nised (Bayley,  J.)  m  Ld.  Bagot  v, 
Williams,  1824;  and  (Best,  G.J.)  in 
Thorpe  v.  Cooper,  1828 ;  Hadley  v. 
Qreen,  1832.    See,  also,  Preston  v. 


Peeke,  1858;  cited  ante,  §  85.  See 
ace.  Bridge  v.  Gray,  1833  (Am.); 
Webster  v,  Lee,  1809  (Am.);  Phillips 
V,  Berrick,  1819  (Am.). 

'  Henderson  v.  Henderson,  1843 
(Wigram,  V.-C).  See,  also,  Srimut 
V.  Katama,  1866,  P.  0. 

*  Farqnharson  v,  Seton,  1828; 
Partridge  v,  Usbome,  1828;  Chamlev 
V.    Ld.    Dunsany,   1807    (Ir.)  (Lei. 
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effect  that  if  a  plaintiff  obtains  an  interlocutory  judgment  for  his 
whole  claim,  but  afterwards,  to  avoid  delay,  on  attending  before 
the  officer  of  the  court  has  his  damages  assessed  on  one  item  only^ 
and  enters  a  nolle  prosequi  as  to  the  others,  this  will  bar  any 
future  axjtion  for  the  last-mentioned  items — a  nolle  prosequi  as  to 
part,  entered  up  after  judgment  for  the  whole,  being  equivalent  to 
a  retraxit;^  that  if,  on  a  reference  of  all  matters  in  difference  le- 
tween  two  parties,  one  of  them  declines  to  bring  before  the  arbi- 
trator some  claim  which  is  included  within  the  scope  of  the  refer- 
ence, he  cannot  make  this  claim  the  subject  of  a  fresh  action  ;^  that 
if  a  plaintiff,  who  has  declared  on  several  causes  of  action,  fails  to 
establish  some  of  them  at  the  trial  for  want  of  evidence,  he  cannot 
bring  a  second  action  to  recover  damages  for  these  last,  unless  he 
either  be  nonsuited,'  or  can  induce  the  court,  on  the  ground  of 
mistake,  surprise,  or  accident,  to  set  aside  the  verdict  he  has  ob- 
tained;^ and  that  if  a  plaintiff  sue  for  part  only  of  an  indivisible 
claim  it  is  a  bar  to  his  subsequently  claiming  the  whole,^  so  that  if 
one  serves  another  for  a  year  under  an  hiring,  and  then  brings  an 
action  for  a  month's  wages,  or  if  a  plaintiff,  knowing  that  he  has 
an  unliquidated  claim  against  a  defendant  for  a  large  amount, 
chooses  to  sue  him  for  a  less  sum  than  is  due,  or  if,  having  a 
demand  for  60/.,  in  three  sums  of  20/.^  he  consents  at  Nisi  Frius 
to  take  a  verdict  for  40/.,  a  second  action  for  the  residue  cannot 
afterwards  be  brought.® 

§  1 704.  The  County  Court  Act,  1888,'  contains  an  important 
olause  relative  to  this  subject;  for  it  enacts,  '4t  shall  not  be 
lawful  for  any  plaintiff  to  divide  any  cause  of  action  for  the  purpose 
of  bringing  two  or  more  actions  in  any  of  the  [County]  Courts,* 
but  any  plaintiff,  having  cause  of  action  for  more  than "  50/.,  "for 


Eldon) ;  M.  of  Breadalbane  v,  M.  of 
Chandos,  1837  (Ld.  Cottenham). 

^  Bowden  v.  Home,  1831. 

^  Smith  V,  Johnson,  1812 ;  Dunn  v, 
Murray,  1829.  See  Eavee  v.  Farmer, 
1791. 

»  See  post,  §  1719. 

«  Stafford  v.  Qarke,  1824  (Best, 

C.J.}. 

»  Miller  v.  Covert,  1828. 

•  Ijd.  Bagot  V.  Williams,  1824. 

^  51  &  62  V.  c.  43,  §  81.  The  Act 
of  14  &  15  V.  c.  57  ("The  Civil  Bill 


Courts  (Ireland)  Act,  1851 "),  which 
regulates  the  practice  in  Iri,sh  Civil 
Bill  Courts  contains  similar  provi- 
sions in  §  36. 

*  "  These  words  do  not,  in  terms, 
prohibit  the  splitting  a  demand,  for 
the  purpose  ot  bringing  one  suit  in 
the  County  Court,  and  another  in 
the  Superior  Court "  (Maule.  J.,  in 
Vines  v.  Arnold,  1849).  Snob  a 
course  would,  however,  probably  be 
punished  by  the  way  the  oo&ts  were 
dealt  with. 
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wliicli  a  plaint  miglit  be  entered  if  not  for  more  than "  60/.,  "may 
abandon  the  excess,  and  thereupon  the  plaintiff  shall,  on  proving 
his  case,  recover  to  an  amount  not  exceeding "  50/. ;  "  and  the 
judgment  of  the  court  upon  such  plaint  shall  be  in  full  discharge 
of  all  demands  in  respect  of  such  cause  of  action,  and  entry  of  the 
judgment  shall  be  made  accordingly.*'  The  term  "cause  of 
action,"  here  employed,  is  one  of  indefinite  import ;  but  the  courts 
have  fixed  its  meaning  to  a  certain  extent,  by  holding,  first,  that  it 
is  not  limited  to  a  cause  of  action  on  one  separate  entire  contract^ 
but  that  it  extends  to  tradesmen's  bills,  where  the  dealing  is 
intended  to  be  continuous,  and  where  the  items  are  so  far  connected 
with  each  other,  that  if  they  be  not  paid,  they  form  one  entire 
demand ;  ^  and  next,  that  it  does  not  preclude  the  plaintiff  from 
bringing  distinct  plaints,  whenever  the  claims  are  of  such  a  nature 
as  would  justify  the  introduction  of  two  or  more  counts  in  the 
statement  of  claim,  if  the  action  were  brought  in  the  High  Court.^ 
In  conformity  with  this  last  rule,  a  landlord  has  been  allowed  to 
sue  his  tenant  in  one  plaint  for  rent,  and  in  another  for  double 
value,  in  consequence  of  the  premises  being  held  over  after  the 
expiration  of  a  notice  to  quit ; '  and  it  appears  that  the  holder  of 
a  promissory  note,  whereby  the  maker  has  specially  undertaken  to 
pay  a  particular  rate  of  interest,  may  first  sue  for  the  interest,  and 
afterwards  recover  the  principal  in  a  second  action.* 

§  1705.  The  rule  that  for  an  adjudication  in  prior  litigation  to  be 
conclusive,  there  must  be  an  identity  in  the  points  at  isme^  in  the 
first  and  second  litigation,  although  there  may  be  a  diversity  in  the 
forms  of  proceeding,  has  hitherto  been  illustrated  by  referring  to 
civil  cases,  where  a  judgment  recovered  in  one  action  has,  or  has 
not,  been  regarded  as  a  bar  to  a  second  action.  The  same  rule,  how- 
ever, also  prevails  in  criminal  prosecutions.  Here  again,  although,  to 
warrant  a  prisoner  in  pleading  autrefois  acquit,  or  autrefois  convict, 
the  form  of  the  two  indictments,  or  even  the  nature  of  the  charges 
need  not  be  identical,  yet,  unless  the  first  indictment  were  one 
upon  which  the  prisoner  might  have  been  convicted  by  proof  of 
the  facts  necessary  to  support  the  second  indictment,  an  acquittal 

'  Inre  Aykroyd,  1847.  *  Moreanv.Rowlands,  1872 (Black- 

«  Wickham  v.  Lee,  1848  (Erie,  J.),      buin,  J.). 

»Id. 
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or  conviction  on  the  first  trial  will  be  no  bar  to  the  second.^  Thus, 
if  a  prisoner,  indicted  for  burglariouslj  breaking  and  entering  a 
house,  and  stealing  therein  certain  goods  of  A.,  be  acquitted,  he 
cannot  plead  this  acquittal  in  bar  of  a  subsequent  indictment  for 
burglariouslj  breaking  and  entering  the  same  house,  and  stealing 
the  goods  of  B. ;  ^  a  prisoner's  acquittal  on  a  charge  of  burglary 
and  stealing  will  not  avail  him  as  a  defence  against  an  indictment 
for  burglary  with  intent  to  steal ;'  if  a  prisoner  be  indicted*  for 
unlawfully  uttering  counterfeit  coin  after  a  previous  conviction  for 
a  like  offence,  and  acquitted  of  that  felony,  such  acquittal  cannot 
be  pleaded  in  bar  if  he  be  afterwards  indicted  for  the  simple  mis- 
demeanor of  uttering  counterfeit  coin ; '  and  an  acquittal  for  the 
larceny  of  goods  would  seem  to  be  no  bar  to  an  indictment  for 
obtaining  the  same  goods  under  false  pretences.* 

§  1706.  Further  examples  of  the  principle  that  a  previous  ac- 
quittal will  not  afford  a  defence  unless  the  prisoner  could,  on  his 
trial  upon  the  first  indictment,  have  lawfully  been  convicted  of 
the  offence  with  which  he  is  charged  by  the  second  indictment,  are 
as  follow: — ^Upon  an  indictment  for  the  statutable  felony  of 
administering  poison  with  intent  to  murder,  a  previous  acquittal 
on  an  indictment  for  murder,  founded  on  the  same  facts,  cannot 
be  pleaded  in  bar ;  ^  an  acquittal  upon  an  indictment  for  wounding 
with  intent  to  kill,  will  not  protect  the  accused  from  being  subse- 
quently indicted  for  murder  upon  the  death  of  the  person  assaulted  ;* 
a  prisoner,  who  has  been  acquitted  upon  a  charge  of  rape,  may 
still,  should  the  facts  warrant  such  a  course,  be  indicted  either  for 
an  assault  with  intent  to  commit  that  crime,'  or  for  a  common 


>  R.  V.  Gilmore,  1882. 

*  Per  Buller,  J.,  delivering  the 
opinion  of  all  the  judges  in  R.  v. 
Vandercomb,  1796;  and  overruling 
Turner's  case,  16iJ4;  and  Jones  and 
Beaver's  case,  IGOo. 

*  R.  V.  Vandercomb,  1796. 

*  Under  "The  Coinage  Offences 
Act "  (24  &  25  V.  c.  99),  §  12. 

»  R.  V,  Thomas,  1875. 

*  This  latter  point  is  not  free  from 
doubt,  as  under  either  of  the  Acts  of 
14  &  15  V.  c.  100  ("  The  Criminal 
Procedure  Act,  1851"),  §  12,  cited 
post,  S  1707,  n.,  or  24  &  25  V.  c  96 


("The  Larceny  Act,  1861 "),  §  88,  the 
prisoner  might  be  convicted  of  the 
misdemeanor  on  the  second  indict- 
ment, though  the  evidence  were  to 
establish  the  fact  that  a  felony  had 
been  committed.  See  R.  v.  Ilender- 
son,  1841. 

^  R.  v.  Connell,  1853  (Williama 
and  Talfourd,  JJ.). 

®  R.  V.  de  Salvi,  1857,  referred  to 
in  R.  V.  Morris,  1867.  C.  C.  R. 

»  R.  V.  Gisson,  1847  (Pollock, 
C.6.).  But  not  for  an  €U(empt  to 
commit  the  crime.    See  ante,  §  269. 
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assault;^  where  two  or  more  persons  have  committed  suoeessive 
rapes  upon  the  same  woman,  though  one  of  them  be  acquitted 
when  charged  as  a  principal  in  the  first  degree,  he  may  still  be 
indicted  for  being  present  aiding  and  abetting  the  others  to  commit 
the  crime ;  ^  although  a  prisoner  be  acquitted  of  receiving  stolen 
goods  from  A.  B.,  knowing  them  to  have  been  so  feloniously  stolen, 
he  may  still,  as  it  seems,  be  indicted  for  the  substantive  felony  of 
receiving  stolen  property  with  a  guilty  knowledge,  and  the  record 
of  his  former  acquittal  will  not  avail  him,  unless  it  be  proved  that 
the  goods,  if  received  by  him  at  all,  were  received  from  A.  B.,  by 
whom  they  were  taken  from  the  original  owner ; '  and  the  acquittal 
or  conviction,  upon  that  charge,  of  a  bankrupt  who  has  been 
indicted  for  omitting  certain  goods  out  of  his  schedule,  will  be  no 
bar  to  a  second  prosecution  against  him  for  omitting  other  goods, 
though  as  such  a  course  of  proceeding  savours  of  oppression,  it 
would  under  ordinary  circumstances  be  discountenanced  by  the 
judge.^  In  the  cases  previously  mentioned,  however,  and  in  many 
others  of  a  similar  nature,  the  ancient  maxim  of  the  common  law, 
that  no  man  shall  be  twice  brought  into  jeopardy  for  the  same 
orime,^  is  in  no  respect  contravened  by  the  second  trial. 

§  1707.  Where,  however,  a  prisoner  might  on  the  first  indict- 
ment have  been  lawfully  convicted  of  the  charge  made  against  him 
by  the  second,  an  acquittal  on  the  first  indictment  affords  a  defence 
against  the  second.  Thus,  an  acquittal  on  an  indictment  charging 
the  prisoner  as  a  principal  felon,  will  now  ^  be  a  bar  to  an  indict- 
ment against  him  as  an  accessory  before  the  fact,  because,^  "  who- 
soever shall  become  an  accessory  before  the  fact  to  any  felony, 
whether  the  same  be  a  felony  at  common  law,  or  by  virtue  of  any 
Act  passed  or  to  be  passed,  may  be  indicted,  tried,  convicted,  and 
punished  in  all  respects  as  if  he  were  a  principal  felon ; "  a  person 
tried  for  any  misdemeanor  is  not  liable,  unless  the  jury  have  been 


*  B.  V.  Dungey,  1864.  *  B.  v,  Champneys,  1837  (Patte- 

•  See  B.  v.  Parry,  1837.  son,  J). 

«  B.  V.  Woolford,  1834  fPatteson,  •  See  B.  v.  Murphy,  1859. 

J.) ;  B.  V.  Dann,  1835.   But  see  24  &  *  The  law  was  formerly  otherwise. 

26  V.  o.   96  ("The   Larceny  Act,  See  B.  r.  Plant,  1836. 

1861"),   J  91,  which  throws  much  ^  Under  24  &  25  V.  c.  94  (**Th© 

doubt  on  this  law.    See,  also,  B.  v.  Accessories  and  Abettors  Act,  1861"). 

HunUey,  I860.  §  1. 
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discharged  from  giving  a  verdict,  to  be  afterwards  prosecuted  for 
felony  on  the  same  facts,^  because,  as  stated  in  a  former  section,^ 
he  may  be  convicted  of  the  misdemeanor,  though  a  felony  be 
proved ;  a  person  tried  for  obtaining  by  any  false  pretence  any 
chattel,  money,  or  valuable  security,  is,  for  a  similar  reason,  not 
liable  to  be  afterwards  prosecuted  for  larceny  upon  the  same 
facts;'  a  person  tried  for  embezzlement,  or  fraudulent  application 
or  disposition,  as  a  clerk  or  servant,  or  as  a  person  employed  in 
either  of  those  capacities,  or  as  a  person  employed  in  the  public 
service,  or  in  the  police,  or  as  a  partner,  or  a  joint  beneficial  owner,^ 
cannoc  be  afterwards  indicted  for  larceny  upon  the  same  facts ; 
and  no  person  tried  for  larceny  is  liable  to  a  second  prosecution 
for  embezzlement,  or  for  fraudulent  application  or  disposition.^ 

§  1708.  On  principles  similar  to  those  which  we  have  just  been 
considering,  a  man  who  has  been  indicted  for  a  compound  crime, 
and  wholly  acquitted,  cannot  be  afterwards  indicted  for  any  minor 
offence  identical  with  one  which  was  included  in  such  crime,  of 
which,  though  acquitted  of  the  more  serious  charge,  he  might  have 
bben  found  guilty  on  such  indictment.*^     For  instance,  one  who 


»  14  &  15  V.  c.  100  (**The  Cnminal 
Procedure  Act,  1851"),  §  12,  enacts, 
that,  "If  uj)oii  the  tiial  of  any  person 
for  any  misdemeanor,  it  shall  appear 
that  the  facts  given  in  eridence 
amoimt  in  law  to  a  felony,  such 
person  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted  of  such  mis- 
demeanor ;  and  no  person  tried  for 
such  misdemeanor  shall  be  liable  to 
be  afterwards  prosecuted  for  felony 
on  the  same  facts,  unless  the  court 
before  which  such  trial  may  be  had 
shall  think  fit,  in  its  discretion,  to 
discharge  the  jury  from  giving  any 
yei*dict  upon  such  trial,  and  to  direct 
such  person  to  be  indicted  for  felony, 
in  which  case  such  person  may  be  ' 
dealt  with  in  all  respects  as  if  he  had 
not  been  put  upon  nis  trial  for  such 
misdemeanor."  In  K.  v,  Shott,  1851, 
where  a  prisoner  was  indicted  for  the 
misdemeanor  of  carnally  knowing  a 
girl  between  the  ages  of  ten  and 
twelve,  and  it  turned  out  at  the  trial 
that  the  girl  was  under  ten,  and  that 
consequently  a  felony  had  been  com- 
mitted, Maiile,  J.,  is  reported  to  have 


held  that  the  above  section  did  not 
apply,  and  that  the  prisf>uer  was 
entitled  to  an  accxuittal.  According 
to  his  lordship's  view,  '■*  the  section 
only  applies  tu  cu^esof  vntTijrr  ;  e.ff., 
the  case  of  fal!^e  pretences,  where  tne 
facts  prove  that  the  false  pretences 
have  ueen  effected  by  a  forgery." 
Sed  qusere,  as  this  seems  to  be  a 
very  unwaiTantable  limitation  of  the 
language  of  the  Legislature.  The 
proper  course  in  such  a  case  would 
appear  to  be,  to  discharge  the  jury 
from  giving  any  verdict  upon  the  trial 
for  the  misdemeanor,  and  to  direct  a 
fresh  bill  to  be  preferred  for  felony. 
»  Ante,  §  1705,  ad  fin. 

•  24  &  25  V.  c.  96  ("The  Larceny 
Act,  1861"),  §88. 

*  30  &  31  V.  c.  116,  §!;».•. 
Rudge,  1874. 

»  24  &  25  V.  c.  96  (*•  The  Larceny 
Act,  1861 "),  §  72.  For  other  illustra- 
tions of  this  rule,  see  **  The  Corrupt 
and  Illegal  Practices  Pravention  Act, 
1883"  (46  &  47  V.  c.  51),  §  52. 

'  But  the  offence  must  be  the  same: 
consequently,  if  a  man  be  acquitted 
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has  been  acquitted  on  an  indictment  for  murder,  is  protected  against 
a  second  prosecution  for  manslaughter;^  if  a  party  charged  with 
any  felonj  or  misdemeanor  be  wholly  acquitted,  he  cannot  be 
subsequently  indicted  for  an  attempt  to  commit  the  same  crime, 
since  the  jury  may  now,  on  the  first  indictment,  acquit  of  the 
felony  or  misdemeanor  therein  charged,  and,  if  the  evidence  shall 
warrant  such  finding,  find  a  verdict  of  guilty  of  the  attempt;^  an 
acquittal  on  a  charge  of  administering  poison,  so  as  to  endanger 
life,  or  to  inflict  grievous  bodily  harm,  is  a  bar  to  an  indictment 
for  administering  poison  with  intent  to  injure,  aggrieve,  or  annoy 
any  one;'  an  acquittal  of  a  person  on  an  indictment  for  robbery, 
for  stealing  in  a  dwelling-house,  for  burglary  in  breaking  into  a 
house  and  stealing  goods,  for  larceny  as  a  servant,^  or  for  stealing 
from  the  person,  will  be  a  bar  to  a  subsequent  indictment  against 
him  for  the  simple  larceny;^  and  a  man  who  has  been  tried  for 
robbery,  and  acquitted,  will  be  protected  from  a  second  prosecution 
for  assaulting  with  intent  to  rob.* 

§  1709.  The  rule  that  a  previous  acquittal  on  a  charge  of  a 
composite  crime  is  a  defence  to  any  subsequent  indictment,  for  a 
crime  of  which  the  prisoner  might  have  lawfully  been  convicted 
on  the  first  indictment,  also  holds  good  in  the  converse  case — 
that  is,  when  an  accused  has  been  convicted  of  an  offence  which, 
though  a  less  serious  one,  forms  an  essential  ingredient  in  a  graver 
offence  with  which  he  is  subsequently  charged.  Thus,  to  explain 
a  little :  all  killing  of  a  human  being  is  in  itself  felonious.  To  kill 
another  by  negligence  is  manslaughter ;  to  kill  another  of  ^'  malice 
aforethought"  is  murder;  but  in  both  cases  the  killing  is  a  neces- 
Bary  ingredient  of  the  offence.  Therefore,  if  a  prisoner  be  acquitted 
or  convicted  of  manslaughter,  or  of  simple  larceny,  he  cannot  be 
afterwards  indicted  for  the  murder  of  the  same  person,^  or  for  com- 

of  a  burglary  in  which  it  is  laid  that  *       *  24  &  25  V.c.  100,  §  25. 

he  intended  to  steal  the  goods  ot  A.  *  R.  v.  Jennings,  1858. 

aiKJ  ^.  (i.e.,  their  joint  jproperty),  he  *  See  1  Buss.  0.  &  M.  837,  838, 

may  be   subsequently  indicted    for  n.    by    Mr.    Greaves.      See    B.    v. 

stealing  the  goods  of  A.    See  2  Hale,  Compton,  1828. 

P.  0.  302.  •  24  &  25  V.  c.  96  ("The  Laroeny 

1  2  Hale,  246.  Act,  1861 "),  §  41.    See  R.  v.  Mitchell, 

•  14  t&  15  V.  c.  100  ("The  Criminal  1852. 

Procedure  Act,  1851"),  §9,  cited  ante,  ^  2  Hale,   246;    Holtcroft's  case, 

$  269.    See,  also,  14  &  15  V.  c  19  1577-8 ;  Fost.  0.  L.  326.    See  R.  v. 

("The  Prevention  of  Offences  Act,  Tancock,  1876. 
1851"),  S  5;  also  R.  V.  Miller,  1879. 
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pound  laroenj  with  respeot  to  the  same  property.^  Consequently, 
if  through  mistake,  ignorance,  or  inattention,  a  hill  he  preferred 
for  manslaughter  or  laroenj,  and  it  come  out  in  evidence,  that  the 
ofFence  amounted  to  miurder,  rohhery,  hurglary,  stealing  in  a 
dwelling-house,  or  stealing  from  the  person,  the  judge  should  not 
direct  the  jury  to  acquit ;  hut  if  the  circumstances  he  of  an  aggra- 
vated nature,  he  should  discharge  the  jury  of  that  indictment,  and 
order  a  fresh  one  to  he  preferred.^ 

§  1710.  The  doctrine  embodied  in  the  above  rules  has  been 
recognised  and  adopted  by  the  Legislature  on  several  occasions. 
For  instance,  a  summaiy  conviction  in  respect  of  any  offence  thus 
punishable  imder  the  Acts  of  1861,  respectively  relating  to  lar- 
cenies, and  to  malicious  injuries  to  property,'  or  under  the  Seamen's 
Clothing  Act,  1869,*  is  a  bar  to  any  other  proceeding  for  the  same 
cause ;  a  person  who  has  been  convicted  of  a  common  assault 
on  a  married  woman  and  has  paid  the  penalty  imposed,  cannot 
afterwards  be  sued  by  the  husband  of  the  woman  for  the  loss  which 
he,  as  such  husband,  has  sustained  by  the  assault  on  his  wife  ;*  if 
a  magistrate,  on  hearing  a  summons  against  a  cabman  for  furious 
driving,  award  compensation  to  the  party  aggrieved,  such  party  is 
barred  by  such  award  from  bringing  any  subsequent  action  in 
respect  of  any  injury  sustained  by  him,  either  against  the  cabman 
or  his  employer,  unless,  indeed,  he  had,  from  the  first,  refused  to 
submit  himself  to  the  magistrate's  jurisdiction  ;•  and  a  person,  who 
has  been  charged  before  justices  with  a  common  assault,  or  with 
an  aggravated  assault  on  a  woman  or  child,  and  has  obtained 
either  a  certificate  of  dismissal,  or  been  summarily  convicted,  is 
released  "  from  all  further  or  other  proceedings,  civil  or  criminal, 
for  the  same  cause."  ^  A  divided  court  has,  however,  determined 
that,  in  spite  of  this  latter  Act,  a  summary  conviction  for  assault 


»  B.  v.  Berigan,  1841  (Ir.)  (Cramp- 
ton,  J.)* 

>  See  Fost.  0.  L.  327,  328. 

»  24  &  25  V.  c.  96  (**The  Larceny 
Act,  1861  "),  §  109  ;  24  &  25  V.  c.  97 
('*  The  Malicious  Damage  Act,  1861"). 

$67. 

•  32  &  33  V.  c.  67,  §  6. 

•  Masper  v.  Brown,  1875. 

•  Wright  r.  Lond.  Omnibus  Co., 
1877;  6  &  7  V.  0.  86  (**The  London 


Hackney  Carriages  Act,  1843  "),  §  28. 
'  24  &  25  V.  c.  100("TheOtfence8 
against  the  Persons  Act,  1861 "  j,  §45. 
Tne  word  '* cause"  here  used  is 
sufficiently  ambiguous,  as  it  may 
mean  either  "act"  or  "charge,"  and 
its  legal  effect  will  materially  vary 
according  to  which  of  these  two  in- 
terpretations shall  prevaiL  See,  also^ 
ante,  %  1610. 
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ia  no  bar  to  an  indictment  for  manfilaughter^  when  the  party 
assaulted  has  subsequently  died  from  the  effects  of  the  blows.^  On 
the  other  hand,  a  man  who  has  been  either  acquitted  or  convicted 
before  justices  of  an  assault,  cannot  afterwards  be  indicted  for 
felonious  wounding  in  the  same  transaction.'  A  conviction,  to 
satisfy  the  statute,  must  be  followed  by  fine  or  imprisonment,  and 
be  proved  by  the  record  or  an  examined  copy.* 

§  1711.  The  distinction  which  exists  between  the  admissibility 
and  e£Fect  of  judgments  in  rem  and  of  judgments  inter  partes 
having  now  been  pointed  out,  it  will  be  expedient  to  refer  shortly 
to  some  rules  which  equally  govern  them  both.  And  first,  it  is 
an  unquestionable  rule  of  law,  that  neither  a  judgment  in  rem,  nor 
a  judgment  inter  partes,  is  evidence  of  any  matter  which  may  or  may 
not  have  been  controverted^  or  which  came  collaterally  in  question  or 
which  was  incidentally  cognizable^  or  which  can  only  be  inferred  by 
argument  from  the  judg^ent.^  For  instance,  on  an  appeal  against 
an  order  of  removal,  where  the  respondents  relied  on  a  derivative 
settlement  from  the  pauper's  father,  they  were  not  allowed  to  put 
in  a  previous  order  for  the  removal  of  the  pauper's  brother  to  the 
appellant  parish,  together  with  the  examinations  on  which  it 
was  founded,  though  these  examinations  clearly  proved  that  the 
brother's  settlement  was  derived  from  the  father  ;*  the  actual  order 
for  removing  the  brother  being  silent  as  to  the  ground  of  reAioval 
and  the  examinations,  being  no  part  of  the  record.® 

§  1712.  Further  examples  of  the  same  principle  are,  that  where 
in  an  action  of  trover  against  a  woman's  administrator,  by  a  man 
who  claimed  to  be  her  widower,  the  defendant  relied  on  the  letters 
of  administration,  insisting  that  they  could  only  have  been  granted 
to  him  upon  the  supposition  that  the  plaintiff  and  the  intestate 
had  never  been  married,  it  was  held  that  it  could  not  be  in- 
ferred, from  the  grant  of  administration,  that  the  parties  were 


>  B.  V.  Morris,  1867  (Martin,  B.,  *  B.  v.  Duch.  of  Kingston,  1776. 

and  Byles,  Keating,  and  Shoe,  J  J. ;  See  B.  v.  Hutchins,  1880,  C.  A. 

Kelly,  C.B.,  diss.).  *  B.  v.  Sow,  1843;  B.  v.  Knaptoft, 

*  B.  V.  Walker,  1843 ;  B.  v,  Stan-  1824 ;  explained  in  B.  v.  Hartington, 

ton,   1861;    B.  v,  Ebrington,    1862.  1855. 

See,  also,  Wemvss  v.  Hopkins,  1875.  «  4  Q.   B.   98  (1843).    See  ante, 

s  Hartley  v.  Hindmarah,  1866.  §  809,  ad  fin. 
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unmarried  ;  ^  the  probate  of  a  will,  purporting  to  have  been  made 
by  a  married  woman  in  pursuance  of  a  power,  furnishes  no  evidence 
whatever  that  the  power  has  been  duly  executed — ^the  Probate 
Di\ision  having  simply  to  determine  on  the  validity  of  the  in- 
strument as  an  ordinary  will  of  an  ordinary  person,  and  to 
grant  probate  of  it  in  case  no  valid  objection  can  be  taken  to  it, 
when  regarded  in  this  light, — leaving  the  question  whether  or 
not  the  power  has  been  duly  executed  to  be  decided  by  the 
Chancery  Division ;  ^  and  where— before  usury  was  legalised* — a 
defendant  had,  on  being  sued  upon  a  bond,  pleaded  that  the  bond 
was  given  in  pursuance  of  a  usurious  agreement  between  the 
plaintiff  and  himself,  and  had  succeeded  in  that  action  in  esta- 
blishing the  defence,  the  plaintiff  was  not  estopped,  in  a  subse- 
quent action  on  a  collateral  security  for  the  same  debt,  from 
disproving  the  usurious  agreement,  inasmuch  as  the  existence  of 
such  agreement  had  not  been  directly  in  issue  in  the  action  on 
the  bond.* 

§  1713.  Wherever  a  judgment  is  offered  in  evidence  against  a 
stranger^  he  may  avoid  its  effects,  by  furnishing  distinct  proof  that 
it  was  obtained  by  fraud  or  collmion.  To  borrow  the  language  of 
Lord  Chief  Justice  De  Grey,  "  Fraud  is  an  extrinsic,  collateral  act, 
which  vitiates  the  most  solemn  proceedings  of  courts  of  justice. 
Lord  Coke  says,  it  avoids  all  judicial  acts,  eoolesiastical  or  tem- 
poral."* In  applying  this  rule,  it  matters  not  whether  the 
judgment  impugned  has  been  pronounced  by  an  inferior  tribunal, 
or  by  the  highest  court  of  judicature  in  the  realm ;  but  in  all  cases 
alike  it  is  competent  for  every  court,  whether  superior  or  inferior, 
to  treat  as  a  nullity  any  judgment  which  can  be  clearly  shown  to 
have  been  obtained  by  manifest  fraud.^    Fabula,  non  judicium, 

1  Blackham's case,  1708 (Ld. Holt);  •  B.  v.  Duch.  of  Kingston,  1776; 

cited  and  explained  (Ld.  Lyndhurst)  Browusword  v.  Edwards,  1750-1  (Ld. 

in  Barrs  v.  Jackson,  1845.  £[ardwicke) ;  Philipson  v.  Ld.  Ei^re- 

'  Barnes  v.  Vincent,  1846;  Chate-  mont,  1844  (Ld.  Denman);  Me<ld<»w- 

lain  v.  Pontigny,  1859 ;  Parkinson  v,  croft  v,  Huguenin,  1844,  P.  C. ;  Porry 

Townsend,  1875.    See  Ward  v.  Ward,  v.  Meddowcroft,   1846 ;  Harrison  ». 

1848;  Noble  v,  Phelps  and  Willock,  Corp.  of  Southampton,  1853;  Ochsen- 

1871.  bein  v.  Papelier,  1873. 

»  By  17  &  18  V.  c.  90.  •  Shedden  v.  Patrick,  1854,  H.L. 

^  Carter  v.  James,  1844.  See  Eyre  v.  Smith,  1877,  C.  A. 
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lioo  est ;  in  8oen&,  non  in  foro,  res  agitur.^  Whether  an  innocent 
party  would  be  allowed  to  prove  in  one  court  that  a  judgment 
against  him  in  another  oourt  was  obtained  by  fraud,  is  a  question 
not  equally  clear,  as  it  would  be  in  ^»  power  to  apply  directly  to 
the  oourt  which  pronounced  the  judgment  to  vacate  it;'  but, 
however  this  point  may  be  ultimately  determined,  thus  much  is 
evident,  that  a  ffui/ff/  party  would  not  be  permitted  to  defeat  a 
judgment,  by  showing  that,  in  obtaining  it,  he  had  practised  an 
imposition  on  the  court ;  for  it  would  be  an  outrage  to  justice  and 
common  sense,  if  a  person  could  thus  avoid  the  consequences  of  his 
own  fraudulent  conduct.' 

§  1714.  Again,  every  species  of  judgment  will  be  rendered  in- 
admissible in  evidence,  on  proof  being  given  that  the  court  which 
pronounced  it  had  no  jur Miction,^  For  instance,  a  probate  or 
administration  might  formerly  have  been  defeated  by  •showing 
that  the  metropolitan,  and  not  the  ordinary  who  purported  to  do 
so,  had  jmisdiction  to  grant  it,^  though  it  cannot  now  be  defeated 
on  this  ground.*  But  it  may  still  be  defeated  by  proving  that 
the  supposed  testator  or  intestate  is  alive,  since,  in  this  event,  the 
Probate  Division  can  have  had  no  jurisdiction,  nor  its  sentence 
any  effect ;  ^  and  if  a  prisoner  be  tried  before  Quarter  Sessions,  on 
a  day  to  which  the  court  was  not  duly  adjourned,'^  or  for  an  offence 
which  the  justices  or  recorders  are  by  statute  restrained  from 
trying,^  his  acquittal  or  conviction  would  be  no  bar  to  a  future 

*  Per  Wedderbum,  S.  G.,  in  R.  v,  •  Marriot     v.    Marriot,     1725-6; 

Duch.  of  Kingston.  1776;  cited  (Ld.  Stokes    v.   Bate,    1826.     See,    al«K>, 

Cranworth)  in  Shedden  v.  Patrick,  Huthwaite  v.  Phaire,  1840;  Whyte 

1854,  H.  L.  V.    Rose,    1842;   Easton    v.   Carter, 

«  Prudham    v.    Phillips,    1737-8;  1850. 

R.    V.    Duch.   of   Kingston,    1776;  •  20  &  21  V.  c.  77  ("The  Couit  of 

Shedden  v.  Patrick,  1854.  H.  L.    See  Probate  Act,  1857  "),  §  86 ;  20  &  21 

Ex  parte  White  v.  Tommey,  1853,  V.  c.  79,  §  91,  Ir. 

H.  L.  "^  Allen  v,  Dundas,  1789  (Ashhurst 

»  Prudham    v.    Phillips,    1737-8.  and  BuUer,  JJ.). 

See  Doe  v.  Roberts,  1819;  Bes^iey  v.  ^  R.  v.  Bowman,  1834. 

Windham,  1844.  •  The  Act  5  &  6  V.  c.  38,  gives  a 

<  R.  i\  Bp.  of  Chester,  1747-8  (Lee,  list  of  offences  not  triable  at  quarter 

C.J.),  as  to  sentences  of  visitors;  R.  sessions.     In  the  following  list  that 

t\  Washbrook,  1825,  as  to  awards  by  enactment  must,  unless  some  other 

public  commissioners;  Mann  V.Owen,  statute  is  specifically  mentioned,  be 

1829,  as  to  sentences  of  courts-mar-  taken  to  be  that  containing  the  pro- 

tial.     See,  also,  Briscoe  v.  Stephens,  hibition   against   trying   at  quarter 

18'J4;  Abp.  of  Dublin  v.  Ld.  Trim-  sessions,  even  if  no  express  mention 

leston,    IH49   (L:.);   and  Linnell   v.  of  it  be  made  (as  has  in  cases  lall- 

Ouuu,  1867.  ing  under  it  for  the  most  part  beea 
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done).  Moreover,  in  constrains  5  & 
6  V.  c.  3H,  it  must  be  remembered 
that,  althouprh  the  Act  speaks  of 
**  transportation  for  life,"  and  at 
the  time  when  it  was  passed  fl842) 
man}'  oflFences  were  punishable  by 
such  transportation,  some  fifteen 
years  later,  penal  servitude  was 
(by  "  The  Penal  Servitude  Act, 
1857  "  (20  &  21  V.  c.  3),  amended  by 
65  &  56  V.  c.  19  ("The  Statute  Law 
Revision  Act,  1892'')),  substituted 
for  transportation.  The  offences  not 
triable  at  quarter  sessions  are  the 
following: — Abduction  of  women  and 
girls  (5  &  6V.  c.  38).  Ahortion.— 
Administering  drugs  or  using  instru- 
ments to  procure  miscarriage  (24  & 
25  V.  c.  1(K)  (''The  Offences  against 
the  Person  Act,  1861"),  §  58). 
Agtnts,  frauds  by,  see  Frauds, 
^r«on.— Unlawfully  and  maliciously 
setting  fire  to  any  place  of  divine 
worship  (24  &  25  V.  c.  97  ("The 
Malicious  Damage  Act,  1861"),  §  1); 
or  to  any  dwelling-house,  any  person 
being  therein  (id.  §  2);  or  to  any 
house,  stable,  outhouse,  shop,  &c., 
with  intent  to  injure  or  defraud  any 
person  (id.  §  3) ;  or  to  any  i^uilding 
oelonging  to  any  railway,  dock, 
harbour,  or  canal  (id.  §  4) ;  or  to  any 
public  building  (id.  §  5) ;  or  to  any 
stacks  of  com,  coal,  wood,  &c.  (id. 
§  17) ;  or  to  any  coal  mine  (id.  §  26) ; 
or  to  any  ship  (id.  §  42) ;  or  to  the 
same  with  intent  to  prejudice  the 
owner  or  underwriters  (id.  §  43) ;  or 
to  crops  of  com,  grain,  or  pulse,  or 
to  any  part  of  a  wood,  coppice,  or 
plantation  of  trees,  or  to  any  heath, 
gorso,  furze,  or  fern  (5  &  6  V.  c.  38); 
burning  or  otherwise  destroying  ships 
of  war,  dockyards,  arsenals,  military 
or  naval  stores,  &c.  (12  G.  3,  c.  24 
("The  Dockyards,  &c.  Protection 
Act,  1772")).  ^waw//.— Attempting 
to  choke,  &c.  in  order  to  commit  any 
indictable  offence  (24  &  25  V.  c.  100 
("The  Offences  against  the  Person 
Act,  1861").  §  21);  using  or  attempt- 
ing to  use  chloroform,  &c.  to  commit 
any  indictable  offence  (id.  §  22) ;  un- 
lawfully wounding,  or  shooting  or 
attempting  to  shoot  any  person  with 
intent  to  do  giievous  bodilv  harm 
or  prevent  lawful  arrest  (id.  §  18). 
Bankerdf  frauds  by,  see  Frauds, 
Bigamy    and   offences    against    the 


laws  relating  to  marriage  (5  &  6 
V.  c.  38).  Blasphemy  and  offences 
against  religion  (id.).  Bribery  (id.); 
corrupt  practices  within  the  meaning 
of  "The  Corrupt  and  Illegal  Prac- 
tices Prevention  Act,  1883"  (46  &  47 
y.  c.  51),  §  3,  not  triable  at  quarter 
sessions  under  id.  §  53,  and  "The 
Corrupt  Practices  Pi-evention  Act, 
1854"  (17  &  18  V.  c.  102),  $  10. 
Burglary  (24  &  25  V.  c.  96  ("The 
Larceny  Act,  1S61 "),  §§  51,  52); 
breaking  and  entering  or  breaking 
out  of  a  church  or  chapel,  and  com- 
mitting any  felony  (id-  §  50).  Coin. — 
Counterfeiting  gold  or  silver  current 
coin  (24  &  25  V.  c.  99  ("  The  Coinage 
Offences  Act,  1861").  §  2);  colouring 
coin  or  metal  with  intent  to  make 
them  pass  for  gold  or  silver  coin,  or 
for  a  higher  coin  (id.  §  3) ;  buying  or 
selling,  &c.,  counterfeit  gold  or  silver 
coin  for  lower  value  than  its  denomi- 
nation (id.  §  6) ;  importing  counterfeit 
coin  from  beyond  the  seas  (id.  §  7) ; 
making,  mending,  or  having  posses- 
sion of  any  coining  tools  (id.  §  24) ; 
and  conveying  tools  or  moneys  out 
of  the  Mint  without  authority  (id. 
§  25).  Comhintitious  and  Cojtsjyiracifs^ 
unlawful^  except  conspiracies  or  com- 
binations to  commit  any  offence, 
which  the  justices  or  recorder  re- 
spectively have  or  has  jurisdiction  to 
try  when  committed  by  one  person 
(5  &  6  V.  c.  38).  Concealment  of 
Birth  (id.).  DireciorSy  frauds  by, 
see  Frauds.  Embezzl^mtent  by  officers 
of  the  Bank  of  En<;land  or  Ireland 
(24  &  25  V.  c.  96  ("  The  Larcenv  Act, 
1861"),  §  73).  Escape.— Rescuing 
murderers  (4  G.  2,  c.  37,  §  9 ;  7  W.  4 
&  1  v.  c.  91);  assisting  escape  of 
prisoners  of  war  (56  G.  3,  c.  156). 
Explosives. — Causing  bodilv  injurv 
by  explosion  (24  &  25  V.  c.  100 
("The  Offences  against  the  Person 
Act,  1861"),  §  28);  causing  gun- 
powder to  explode,  or  sending  to  any 
person  any  explosive  substance,  or 
throwing  at  any  person  any  corrosive 
or  explosive  8ubj»tance  witK  intent  to 
do  grievous  bodily  harm  (id.  §  29); 
destroying,  &c.,  house  or  building 
by  gunpowder,  &c.,  so  as  to  endangei 
life  (24  &  25  V.  c.  97  ('*The  Mali- 
cious Damage  Act,  1861"),  §  9): 
causing  explosion  likely  to  endanger 
life  or  property  (46  V,  o.  3  ("  The 
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Explosive  Substances  Act,  1883"), 
§  2).  ExUtrtion, — Letter  demanding 
money,  &c.,  with  menaces  (24  &  25 
V.  c.  96  (**The  Larceny  Act,  1861"), 
§  44) ;  sending  letter  threatening  to 
accuse,  or  accusing  or  threatening  to 
accuse,  of  crime,  with  intent  to  extort 
(id.  §§  46,  47);  inducing  person  by 
violence  or  threats  to  execute  deeds, 
&c.,  with  intent  to  defraud  (id.  §  48). 
Factors,  frauds  by,  see  Frauds,  Firing 
dwelling-houses.  &  c. .  see  A  raon .  For^ 
gery  (5  &  6  V.  c.  38).  Fra  uda  by  agents, 
bankers,  directors,  factors,  trustees, 
&c.,  under  §§  75— 8G  of  *'The  Larceny 
Act,  1861 "  (24  &  25  y.  c.  96^ ;  not 
triable  at  quarter  sessions  under  id. 
§  87.  Libel. — Composing,  printing, 
or  publishing  blasphemous,  seditious, 
or  defamatory  libels  (5  &  6  V.  c.  38). 
Malicious  Injury, — Destroying  goods 
in  process  of  manufacture,  certain 
machinery,  Ac.  (24  &  25  V.  c.  97 
(**  The  Malicious  Damage  Act, 
1861 "),  §  14) ;  destroying  any  sea  or 
river  bank,  &c.  (id.  §  30);  m juries 
to  bridgesVid.  §  33).  Manslaughter 
(24  &  25  V.  c.  100  ("The  Offences 
against  the  Person  Act,  1861"),  §  5. 
Murder  (5  &  6  V.  c.  38) ;  attempts  to 
murder  (24  &  25  V.  c.  100  (*'The 
Offences  against  the  Person  Act, 
1861"),  §§  11—15).  Mutiny,  in- 
citing to  r37  G.  3,  c.  70,  §  1) ;  as  to 
the  punisnment,  see  7  W.  4  &  1  V. 
c.  91,  §  52.  Oaths, — Administering 
or  taking  unlawful  oaths  (5  &  6  V. 
c.  38).  Parliament, — Offences  against 
either  House  of  Parliament  (id.). 
Perjury  or  subornation  of  perjury 
(id.);  making  or  suborning  any  other 
person  to  make  a  false  oatn,  affirma- 
tion, or  declaration,  punishable  as 
perjury  or  as  a  mifidemeanour  (id.). 
Personation,  —  Fal  sely  personating 
any  person,  or  the  heir,  executor, 
administrator,  wife,  widow,  next  of 
kin.  or  relation  of  any  person,  with 
intent    fraudulentlj'  to  obtain    any 


False  Personation  Act,  1874  ")) ;  not 
triable  at  quarter  sessions  (id.  §  3), 


property  (37  &  38  V.  c.  36  (*'The 

;,  1874*;)); 
sions  (id. 
except  in  cases  within  44  &  45 
c.  58  (**  The  Army  Act.  1881 "),  §  142, 
Bubs.  3.  Piracif. — This  offence  is 
created  bv  1 1  &  12  W.  3,  c.  7,  §§  8—10; 
8G.  1,  c.'24.  §  1;  180.2,  c.  30;  and 
7  W.  4  &  1  V.  c.  88  (**The  Piracy 


Act,  1837"),  §2;  as  to  punishment  (id. 
§§2,3);  piratical  slave  trading  (5  G.  4, 
c.  113  ("The  Slave  Trade  Act,  1824"), 
§  9),  and  is  not  triable  at  quarter  ses- 
sions. Poach ing, — Three  or  more  per- 
sons entering  land  by  night  to  take 
game, being  armed (9  G.  4,  c. 69  ("The 
Night  Poaching  Act,  1828"),  §9); 
not  triable  at  quarter  sessions  (id.). 
Post  Office. — Stealing  post  letter- 
bags,  or  stealing  post  letters  from 
post  letter-bags,  or  post  offices,  or 
from  a  mail,  or  stealing  any  chattels, 
monev,  or  valuable  securities  from 
or  out  of  a  post  letter,  or  stopping  a 
mail  with  intent  to  rob  or  search  the 
same  (7  W.  4  &  1  V.  c.  36  ("The 
Post  Office  (Offences)  Act,  1837"), 
§§  27,  28,  41,  42).  Probmunire,— 
Offences  subject  to  the  penalties  of 
praemunire  (5  &  6  V.  c.  38).  Queen, 
— Offences  against  the  Queen's  title, 
prerogative,  person,  or  government 
fid.).  Bailways. — Acta  done  with 
intent  to  obstruct  or  injure  any 
engine,  &c.,  using  railway  (24  &  25 
V.  c.  97  ("The  Malicious  Damage 
Act,  186r*),  §  35);  acts  done  with 
intent  to  injure  passengers  (24  &  25 
V.  c.  100  ("  The  Offences  against  the 
Person  Act,  1861 "),  §§  32,  33}.  Rajie 
(id.  §  48) ;  defilement  of  girls  under 
age  of  thirteen  years  (48  &  49  V. 
c.  69  ("The  Criminal  Law  Amend- 
ment Act,  1885  "),  §  4).  Records, — 
Stealing  or  fraudulently  taking  or 
injuring  or  destroying  records  or 
documents  belonging  to  any  court  of 
law  or  equity,  or  relating  to  any 
proceeding  therein  (5  &  6  v.  c.  38). 
Riot, — Preventing  reading  of  procla- 
mation, and  continuing  to  riot  after 
proclamation  (1  G.  1,  st.  2,  c.  5  ("The 
Riot  Act"),  §§  1,  5);  riotous  demoli- 
tion of  housfts.  &c.  (24  &  25  V.  c.  97 
("The  Malicious  Damage  Act, 
1861*/),  §  11).  Robbery  or  assault 
with  intent  to  rob  by  a  person  armed, 
or  by  two  or  more,  or  robbery  with 
violence  (24  &  25  V.  c.  96  ("The 
Larceny  Act,  1861 "),  §  43).  Ship.— 
Burning,  casting  away,  or  otherwise 
destroying  any  ship  (24  &  25  V. 
c.  97  ("The  Malicious  Damage  Act, 
1861  n,  §§  42,  43);  acts  tending  to 
immediate  loss  or  dcstmction  of  any 
ship  (id.  §  47).  Sofhrniy  (24  &  25  V. 
c.  100  ("The  Offences  against  the 
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indictment  for  the  same  offence,  because  the  former  proceedings, 
being  coram  non  judice,  would  be  a  mere  nullitj. 

§  1715.  Questions  of  jurisdiction  most  frequently  arise  with 
regard  to  summary  convictions  by  magistrates,  orders  of  justices, 
inquisitions  found  by  sheriff's  juries,  and  other  judicial  proceedings 
of  inferior  tribunals ;  and  here, — ^although,  as  already  explained,^ 
an  adjudication  of  this  kind  cannot  be  impeached  by  disproving  the 
facts  stated  in  it,  not  excepting  those  which  are  necessary  to  give 
jurisdiction, — yet  still,  the  parties  against  whom  it  is  offered  in 
evidence  may  establish  its  invalidity,  either  by  proving  any  ex- 
trinsic facts,  which  show  that  the  person  or  court  pronouncing  it 
had  no  authority  to  enter  itdo  the  inquiry^^  or  by  pointing  out  the 
circumstance  that  the  adjudication  itself  does  not  disclose  facts 
sufficient  to  give  jurisdiction.'  Thus,  the  fact  that  they  have  done 
so  may  be  shown  by  evidence,  but  the  order  will  be  bad  if  justices 
have  acted  in  a  matter  not  regularly  before  them,  as  if,  for  example, 
they  have  proceeded  to  remove  a  pauper  without  any  complaint  being 
made  by  the  parish  officers.^  Where,  too,  a  justice  had  convicted  a 
baker  by  four  separate  convictions  of  selling  bread  upon  the  same 
Simday,in  an  action  for  trespass  subsequently  brought  against  him  in 
consequence,  it  was  held  that  he  could  not  rely  upon  the  convictions 
as  a  defence,  since  he  had  exceeded  his  authority  in  imposing  more 
than  one  penalty  for  the  same  day,  and,  therefore,  three  of  the 
convictions  were  of  necessity  void.*  Every  order  made  in  pur- 
suance of  a  statutory  authority  must  contain,  on  the  face  of  it, 
a  statement  of  all  facts  which  are  requisite  to  show  jurisdictioD, 


Person  Act,  1861 "),  §  61.  Solicitors, 
frauds  by,  soe  Frauds,  TWe  Deeds, 
— Stealing  or  fraudulent!)'  desjtroying 
anv  document  or  written  instrument 
being  or  containing  evidence  of  the 
title  to  any  real  estate  or  any  interest 
in  lands,  tenements,  or  hereditaments 
(5  &-6  V.  c.  38).  Tr&t8on  (id.); 
misprision  of  treason  (id.);  treason- 
able felonies  (11  V.  c.  12).  Trustees, 
frauds  by,  see  Frauds,  Wills, — 
Stealing  or  fraudulently  destroying 
anv  wills  or  testamentary  papers 
(6  &  6  V.  c.  38). 

»  Ante,  §§  lti69— 1672. 

•  li.  V.  Bolton,  1841;  B.  V.Somer- 


setshire JJ.,  1826;  cited  (Patteson, 
J.)  in  In  re  Clarke,  1842. 

«  In  re  Clarke,  1842  (Patteeon,  J.); 
ante,  §  147.  See  Ayrton  v.  Abbott, 
1849;  Branwell  v.  Penneck.  1827; 
£z  parte  Bailey,  and  Ex  parte  Col- 
lier, 1854 ;  R.  u.  St.  George,  Blooms- 
bury,  1855 ;  Staverton  v,  Aahbuiton, 
1855. 

^  R.  V,  Buckinghamshire  JJ.,  1843 
(Ld.  Denman,  explaining  R.  v.  Bol- 
ton, 1841);  Welch  v.  Nash,  1807. 

•  Crepps  V.  Durden,  1776-7  ;  re- 
cognised (Dallas,  C.J.)  in  Brittain  v. 
Kinnaird,  1819. 
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C.  IV.]      SETTING  FORTH  FACTS  TO  SHOW  JURISDICTION. 

and  this  whether  the  order  be  made  by  a  magistrate  or  by  the  Lord 
Chancellor.^ 

§  1716.  The  judicial  proceedings  of  inferior  tribunals  have  been 
quashed  or  otherwise  treated  as  nullities,  because  they  did  not  set 
forth  sufficient  facts  to  found  jurisdiction  in,  amongst  others,  the 
following  cases  : — where  justices  had  jurisdiction  only  if  the  ser- 
vant was  a  servant  in  husbandry,  an  order  of  justices  discharging 
a  servant  from  her  service  was  held  bad,  because  it  did  not  state 
that  she  was  a  servant  in  husbandry;'  convictions  have  been 
quashed'  for  not  showing  that  the  justices  were  of  a  certain  district, 
where  an  Act  gave  jurisdiction  only  to  the  magistrates  of  such 
district ;  where  magistrates  only  possess  jurisdiction  over  a  dispute* 
when  the  applicant  is  a  member  of  a  friendly  society  entitled  to 
money,  and  the  party  against  whom  the  application  is  made  was  an 
officer  of  the  society,  if  these  facts  be  not  mentioned  in  it,  an 
order  as  to  the  dispute  is  bad  ;*  and  inquisitions  have  on  several 
occasions  been  quashed  where  certain  preliminary  notices,  which 
it  was  the  duty  of  the  sheriff  or  the  trustees  to  give,  did  not  appear 
on  the  face  of  the  proceedings  to  have  been  given.^ 

§  1717.  In  all  the  cases  just  cited,  the  facts,  the  omission  of  aver- 
ments of  which  on  the  face  of  the  proceedings  was  held  to  make 
the  order  bad,  were  preliminary  matters  cognizable  by  the  authority 
whence  the  proceedings  emanated.  Had  not  this  been  the  case,  it 
would  seem  Ihat  no  objection  on  the  ground  of  their  omission 
could  have  prevailed.  This  at  least  has  been  intimated  by 
Cottenham,  L.C.® 

§  1718.  The  case,^  in  which  this  opinion  was  expressed,  at  all 
events  distinctly  decides  that  no  judicial  proceeding  of  an  inferior 
tribunal  shall  be  deemed  defective  for  not  stating  facts  that  are 
necessarily  implied  from  those  which  are  alleged.     In  the  case  in 


»  Christie   v.    TJnwin,    1840  fLd. 
Denman,  C.J.,  and  Coleridge,  J.). 
«  R.  V.  Hulcott,  17m>. 

•  Kite  and  Lane's  case,  1822.  See, 
also,  R.  V.  All  Saints,  Southampton, 
1828. 

•  Day  V.  King,  1836. 

•  E.  V.  May.  of  Liverpool,  1768; 
E.  v.  Bagshaw,  1 797 ;  R.  v.  Norwich 
Boad  Trustees,  1836.    See,  also,  E. 


V.  Worcestershire  JJ.,  1854,  though 
that  case  would  set'm  to  be  overruled 
by  E.  V.  Harvey,  1874. 

•  In  Taylor  v.  Clemson,  1844, 
H.  L.,  questioning  a  contrary  doc- 
trine suggested  (Ld.  Mansfield^  in 
E.  V.  Croke,  1774,  and  (Ld.  I)en- 
man)  in  E.  v.  South  Holland  Drain- 
age, 1838. 

'  Taylor  v.  Clemson,  1844,  H.  L. 
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question — a  Hallway  Act  having  directed  that  if  any  landowner 
should  not  agree  with  the  company  as  to  the  purchase-money,  or 
should  refuse  to  accept  the  sum  offered  by  the  company,  or  should, 
after  notice,  neglect  to  treat,  or  should  not  agree  with  the  company 
for  the  sale  of  his  interest,  the  company  might  issue  a  warrant  to 
the  sheriff  to  summon  a  compensation  jury — ^a  warrant  was  issued, 
purporting  to  be  under  the  Act^  a  jury  was  summoned,  and  an  in- 
quisition was  recorded  which  purported  to  be  taken  '^  pursuant  to 
the  Act,  on  the  oaths  of  jurors,  duly  impanelled  in  pursuance  of 
the  warrant  to  the  inquisition  annexed,  who  assessed  the  sum  to 
be  paid,  &c. ; "  but  neither  the  warrant  nor  the  inquisition  stated 
that  the  owner  had  neglected  to  treat,  or  had  had  notice  served  on 
him,  or  had  not  agreed  to  sell.  It  was  contended  that  these  omis- 
sions were  fatal  to  the  proceedings;  but  the  House  of  Lords 
(affirming  the  Exchequer  Chamber)  held  that  the  warrant  and 
inquisition  stated  sufficient  facts  to  show  the  jurisdiction  of  the 
sheriff  and  jury ;  for  the  impanelling  a  jury  and  the  assessment 
by  them,  being  facts  inconsistent  with  an  agreement  between  the 
company  and  the  landowner,  necessarily  implied  non-agreement. 

§  1719.^  A  judgment  in  a  prior  suit  or  legal  proceeding  is, 
moreover,  a  bar  to  a  second  suit  or  legal  proceeding  only  where  the 
point  in  issue  has  been  actually  determined  in  the  first.  Therefore, 
if  an  action  has  been  discontinued  or  withdrawn,^  or  has  ended 
in  a  nonsuit,'  either  prior  to  the  2nd  November,  1875,*  or  dnce  the 
23rd  October,  1883,^  or  if  between  those  dates  the  plaintiff  has 
been  nonsuited,  with  the  special  leave  of  the  court  to  proceed  again,* 
or  if  an  action  has  been  dismissed  for  want  of  prosecution  under 
E.  S.  C,  1883,  Ord.  XXXVI.,  r.  12,^  or  if  for  any  other  cause  *  no 


»  Gr.  Ev.  §§  529,  530,  in  some  part. 

*  R.  S.  C.  1883,  Ord.  XXVI.  r.  1 ; 
8  Bl.  Com.  296. 

'  A  judge  cannot  nonsuit  upon  tlie 
opening  of  counsel  and  without  hear- 
ing evidence.  See  Fletcher  v.  L.  & 
N.W.  Rail.,  1892,  C.  A. 

*  When  the  Judicature  Acts  came 
into  operation.  See  3  Bl.  Com.  296, 
376,  377;  R.  v,  St.  Anne,  West- 
minster, 1847  (Ld.  Denman);  Greely 
V.  Smith.  1846  (Am.) ;  Beyan  v. 
Bevau,  1860. 


*  On  the  next  day  after  this  the 
Rules  of  1883  came  into  operation. 

•  As  to  this,  see  R.  S.  C.  1875, 
Ord.  XLI.  r.  6  (tacitly  ignored  in  the 
Rules  of  1883,  so  that  the  old  prac- 
tice again  prevails).  See  51  &  52  Y. 
c.  43,  §§  88,  93,  as  to  costs  on  suing 
in  a  second  action  after  a  nonsuit  in 
the  County  Courts. 

^  Re  Orrell  Colliery  Co..  1879 
(Jessel,  M.R.) ;  Joly  v.  Swift,  1847 
(Ir.). 

^  See  Langmead  v.  Maple,  1865. 
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y 


final  judgment  of  the  court  has  been  pronounced  upon  the  matter 
in  issue,  the  proceedings  are  not  conclusive.^  The  withdrawal  of 
a  juror,  or  the  discharge  of  a  jury,  by  consent,  would  seem  to 
constitute  no  legal  defence  to  a  second  action.^  Yet  this  is  so  far 
regarded  as  putting  a  final  end  to  the  litigation,  that,  if  the 
plaintiff  were  to  sue  again  for  the  same  cause,  the  court,  on  the 
application  of  the  defendant,  would  stay  the  proceedings,  and 
make  the  plaintiff  pay  the  costs  incurred.' 

§  1719a.  a  judgment  is,  moreover,  not  conclusive  if  it  appears 
that  the  decision  did  not  turn  upon  the  meriU ;  ^  as,  for  instance,  if 
the  trial  went  off  on  a  technical  defect,^  or  for  faults  in  the 
pleadings,®  or  because  the  action  was  misconceived,^  or  because  the 
debt  was  not  then  due,®  or  because  of  a  temporary  disability  of 
the  plaintiff  to  sue,*  or  the  like. 

§  1720.  In  some  cases  the  question,  what  constitutes  a  decision 
upon  the  merits,  may  be  one  which  it  is  difficult  to  determine.  It 
was  at  one  time  frequently  before  the  Court  of  Queen's  Bench,  in 
oases  of  appeals  against  orders  ofremovak  being  allowed  by  Quarter 
SessioDS.^^  In  these  cases,  if  the  order  has  been  quashed  for  in* 
formality,"  or  merely  because  the  pauper  was  not  chargeable  ^  or 
removable"  at  the  time  when  it  was  made,  the  allowance  of  the 
appeal  will  not  preclude  the  respondent  parish  from  obtaining  a 
second  order  of  removal.  Moreover,  unless  it  appear  on  the  face 
of  the  former  proceedings  that  the  order  of  justices  was  quashed 
"  not  on  the  merits,"  parol  evidence  will  be  admissible  to  explain  the 
particular  ground  upon  which  it  was  quashed.^^    In  the  absence  of 


»  Knox  V.  Waldoborough,  1827 
(Am.);  Hull  v.  Blake,  1816  (Am.); 
8weigartv.Berk,  1822 (Am.);  Bridge 
V,  Sumner,  1823  (Am.). 

'  Sanderson  v,  Nestor,  1826; 
Everett  v.  Youells,  1832. 

>  Gibbs  V.  Balph,  1845. 

•  See  Gillespie  v.  Ruseel,  1859, 
H.  L. ;  Commiss.  of  Leith  Hr.,  &c. 
V.  Inspector,  &c.,  1866,  H.  L. 

^  Lepping  v.  Eedgewin,  1675 ;  Lane 
V.  Harrison,  1820  (Am.);  McDonald 
V.  Rainor,  1811  (Am.). 

•  Hitchin  v.  Campbell,  1771-2  (De 
Grey,  C.J.). 

'Id. 

•  New  Eng.  Bank  v.  Lewis,  1829 


(Am.). 

•  Uixon  V,  Sinclear,  1832  (Am.). 

"  See  R.  v.  Lancashire,  1843 ;  K.  r, 
Evenwood  Barony,  1843;  R.  v.  Charl- 
bury,  1843 ;  R.  v.  Kingsclere,  1843 ; 
Ex  parte  Pontefract,  18-13 ;  Ex  parte 
Ackworth,  1843;  R.  v.  Perrenza- 
buloe,  1844;  R.  v.  Clint,  1841 ;  R.  v. 
St.  Mary,  Lambeth,  1845;  R.  v. 
EUel,  1845. 

"  R.  V.  Penge,  1793 ;  R.  r.  Cotting- 
ham,  1834 ;  R.  r.  Great  Bolton,  1845. 

"  Osgathorpe v.  Diseworth,  1745-6: 
R.  V.  Wheelock,  1826. 

*»  R.  v.  Wick  St.  Lawrence,  1833. 

"  R.  v.  Wheelock,  1826;  R.  «. 
Wiok   St   Lawrence,   1833;    B.  v. 
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such  evidenoe  it  will,  however,  he  presumed  that  the  order  of  Quarter 
Sessions  for  quashing  it  was  an  adjudication  upon  the  settlement.^ 
If,  however,  the  Quarter  Sessions,  in  quashing  an  order  of  re- 
moval, make  an  entry  that  it  is  quashed  '^not  on  the  merits," 
this  will  conclusively  prevent  such  order  from  operating  as  an 
estoppel  hetween  the  parishes ;  and,  on  the  hearing  of  an  appeal 
against  a  subsequent  order  respecting  the  same  settlement,  the 
appellants  will  not  be  allowed  to  show  that  the  former  order  was, 
in  fact,  quashed  on  the  merits.^  Where  an  application  is  made  to 
justices  out  of  sessions  and  dismissed,  such  dismissal  is  seldom,  if 
ever, — unless  the  case  be  governed  by  some  special  statute,' — 
regarded  as  a  final  adjudication,  so  as  to  operate  as  a  bar  to  further 
inquiry.* 

§  1721.  A  party,  against  whom  a  judgment  is  offered  in  evidence, 
may,  of  course,  always  defeat  its  effect  by  showing  that  it  has  been 
reversed.^  This  rule  applies  to  all  courts  alike.  Therefore  the 
title  of  an  executor  or  administrator  may  be  successfully  disputed, 
by  proof  that  the  probate  or  letters  have  been  revoked ; '  and  a 
prisoner  who  has  been  found  guilty  upon  an  indictment,  which,  on 
a  case  reserved  for  the  judges,  has  been  pronounced  bad  in  law, 
may  again  be  put  upon  his  trial  for  the  same  offence,  because  he 
has  never  yet  been  in  real  jeopardy.^  The  pendency  of  proceedings 
in  error  or  an  appeal  will  not,  however,  prevent  a  judgment  from 
operating  as  a  bar.^  It,  a  fortiori,  follows  that  no  objection  can  be 
taken  to  the  binding  effect  of  a  judgment  as  evidence,  on  the 
ground  that  the  statement  of  claim  is  so  defective  that  it  would 
have  been  adjudged  bad  had  the  point  of  law  been  raised  by  the 
pleading.' 


Widecombe-in-the-Moor,  1847;  B. 
i;.  Leeds,  1847;  B.  v.  Macclesfield, 
1849. 

1  R,  V,  Wick  St.  Lawrence,  1833 
(Parke,  J.);  E.  v.  Yeoveley,  1838 
(Ld.  Denman). 

2  B.  t;.  St.  Anne,  Westminster, 
1847. 

'  As  to  thejB£fect  of  a  dismissal  of 
an  information  by  a  ootirt  dealing 
Bummarily  with  an  indictable  offence, 
0ee  ante,  §§  1615—20. 

«  £.  V.  MacLen,  1849 ;  B.  v.  Hut- 


chins,  1881,  C.  A.  See  post,  §  1757. 
»  2  Smith,  L.  C.  659 ;  Hvnde's 
case,  1592-3,  cited  in  Doe  v.  Wright, 
1839;  Nowlan  v.  Gibson,  1847  (fr.); 
B.  V,  Drury,  1849;  Wood  v.  Jackson, 
1831  (Am.). 

•  B.  N.  P.  247. 

^  B.  V.  Beader,  1830 ;  cited  in  B.  v. 
Bowman,  1834. 

•  Doe  V.  Wright,  1839 ;    Scott  v. 
Pilkington,  1862. 

.  •  Hughes  V.   Blake,    1818  (Ajbl) 
(Story,  J,). 
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C.  IV.]    JUDGMENT  WHEN  CONCLUSIVE  OR  INCONCLUSIVE. 

§  1722.  In  some  few  cases  the  effect  of  a  judgment  mil  materially 
vary^  according  as  it  has  been  pronounced  in  favour  of  the  one  or  the 
other  party.  Thus,  an  order  of  Sessions  confirmttig  an  order  of 
remoyal  is  conclusive  against  all  the  world,  that  the  pauper,  at  the 
date  of  the  first  order,  was  settled  in  the  parish  to  which  he  was 
sent;  but  an  order  of  Sessions  quashing  an  order  of  removal  is 
only  conclusive  between  the  contending  parties,  and  only  as  to 
the  exact  point  thereby  decided,  namely,  that  at  the  time  when 
it  was  made,  the  appellant  parish  was  not  bound  to  receive  the 
pauper.*  If,  too,  the  inhabitants  of  a  parish  be  indicted  for  the 
non-repair  of  a  road,  and  convicted^  this  will  furnish  conclusive 
evidence  of  their  liability  to  do  the  repairs,  on  a  subsequent  indict- 
ment against  them ;  but  an  acquittal  on  such  an  indictment  will 
not  establish  the  non-liability  of  the  defendants,  because  it  might 
have  proceeded  on  the  ground  that  the  road  was  not  out  of  repair, 
and  thus  the  question  of  liability  might  not  have  been  decided.' 
It  has  never  been  expressly  decided  whether  an  acquittal  on  an 
information  in  rem  on  the  Hevenue  side  of  the  Queen's  Bench 
Division  will  be  conclusive  proof  of  the  illegality  of  the  seizure  as 
against  strangers,  in  the  same  way  as  a  judgment  of  condemnation 
is  conclusive  in  favour  of  its  legality.  Lord  Kenyon  seems  on  one 
occasion,  however,  to  have  considered  that  it  was  conclusive.*  As 
an  acquittal  does  not,  like  a  conviction,  ascertain  any  precise  fact, 
but  may  be  occasioned  by  the  laches  of  the  prosecutor,  it  would 
certainly  seem  reasonable  to  contend  that  strangers  should  not 
thereby  be  conclusively  bound.* 

§  1723.  In  an  action*  brought  for  necessaries  supplied  to  the 
defendant's  wife,  while  living  separate  from  her  husband,  in 
support  of  the  plaintiff's  claim,  witnesses  were  called  to  prove  that 
the  separation  was  justifiable  on  the  wife's  part,  as  it  was  owing  to 
the  cruel  and  violent  treatment  of  her  husband,  and  it  was  held 
that  the  defendant,  to  rebut  this  case,  and  also  to  prove  that  the 


£ 


1  B.  V.  Wick  St.  Lawrence,  1833  Hallam,  1854. 

Ld.  Denman);  Id.  (Parke,  J.);  Hes-  •  Cooke  v.  Sholl,  1793. 

n  V.  St.  Bride.  1853.  *  B.  N.  P.  246 ;  2  Ph.  Ev.  38,  39, 

*  B.  V.  St.  Pancras,  1793-4 ;   B.  *  Day  v.  Spread,  1842  (Xr.)  (diss 

V,  Haughton,   1853;   B.  v.  Nether  Perrin,  J.)« 
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wife  had  been  guilty  of  adultery,  might  give  in  evidence  a 
sentence  of  the  Ecclesiastical  Court,  dismissing  a  suit  instituted  by 
the  wife  against  her  husband  for  a  divorce  on  account  of  cruelty, 
in  which  suit  the  husband  had  made  a  counter  allegation  of 
adultery,  but  that  it  was  entitled  to  very  little  weight ;  whereas^ 
had  the  Ecclesiastical  Court  divorced  the  parties,  its  sentence 
would,  doubtless,  have  been  conclusive  in  favour  of  the  plaintiff. 

§  1724.  The  rules  which  generally  govern  the  admissibility  and 
effect  of  foreign  judgments  are,  in  many  respects,  similar  to  those 
which  prevail  on  the  same  subject  with  regard  to  home  judg- 
ments. Foreign  judgments  include  judgments,  decrees,  and  other 
adjudications,  whether  strictly  of  record  or  not,  emanating  from 
Irish,  Scotch,  colonial,  or  foreign  tribunals.^  Foreign  judg- 
ments, like  home  judgments,  are  always  admissible,  whether  for 
or  against  strangers  or  parties,  in  proof  of  their  existence;' — 
they  are  divisible  into  judgments  in  rem  and  judgments  inter 
partes,  and  the  former  are  evidence  of  the  facts  adjudicated  as 
against  all  the  world,  while  the  latter  are  only  admissible  for  and 
against  parties  and  privies;' — they  furnish  no  evidence  whatever 
of  matters  collaterally  or  incidentally  noticed  in  them,  still  less  of 
matters  to  be  inferred  by  argument  from  them ;  * — they  must,  in 
order  to  be  received,  finally  determine  the  points  in  dispute,  and 
be  adjudications  upon  the  actual  merits;* — and  they  are  open  to 
be  impeached  on  the  groimd,  either  of  fraud  •  or  collusion,^  or  of 
want  of  jurisdiction,  whether  over  the  cause,  over  the  subject- 
matter,  or  over  the  parties.' 


*  Houlditch  v.  M.  of  Donegal, 
1834,  H.  L.  (Ld.  Brougham) ;  Fer- 
guson V.  Mahon,  1839 ;  Harris  v. 
Saunders,  1825,  as  to  Iiish  judg- 
ments; Cowan  V.  Braid  wood,  1840; 
Russell  v.  Smvth,  1842,  as  to  Scotch 
judgments;  Henderson  v.  Hender- 
son, 1848,  as  to  colonial  decrees. 

'  Tarleton  v.  Tarleton,  1815;  ante, 
§1667. 
»  See  ante,  §  1673. 

*  See  ante,  §  1711. 

»  Plummer  v,  Woodbume,  1825; 
Smith  v.  NicoUs,  1839  (Tindal, 
C.J.);     Sadler    v.    Bobius,     1808; 


Garcias  v.  Eicardo,  1844 ;  Bicardo  v. 
Garcias,  1845,  H.  L. 

•  Ochsenbein  v.  Papelier,  1873; 
Abouloff  V.  Oppenheimor,  1882, 
C.A. 

'  Price  V,  Dewhurst,  1838  (Shad- 
well,  V.-C),  S.  C.  on  appeal  (I A. 
Cottenham);  Don  v.  Lippmann,  1837, 
H.  L.  (Ld.  Brouo^ham) ;  Magoun  v, 
N.  Engl.  Ins.  Co.,  1840  (Am.); 
Bradstreet  v.  Neptune  Ins.  Co.,  1838 
(Am.). 

*  Price  V,  Dewhurst,  1838  (Ld. 
Cottenham);  Bose  v.  Himely,  I8U8 
(Am.)  (Marshall,  C.  J.)« 
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C.  IV.]     PROOF  OF  JURISDICTION  OF  FOREIGN  TRIBUNALS. 

§  1725.  In  an  action  brought  upon  a  foreign  judgment,  a 
plaintiff  need  not  allege  in  his  statement  of  claim,  either  that  the 
foreign  court  had  jurisdiction  over  the  parties  or  the  cause,^  or 
tiiat  the  proceedings  had  been  properly  conducted.'  A  defettdantj 
however,  when  he  pleads  such  a  judgment  by  way  of  estoppel 
or  of  justification,^  is  apparently  bound  to  state  all  these  par- 
ticulars. 

§  1725a.  The  cases  in  which  foreign  judgments  have  been 
rejected  as  having  emanated  from  a  court  having  no  jurisdiction 
are  very  numerous.  Thus,  sentences  of  foreign  pHzc  courts  have 
repeatedly  been  held  invalid  by  English  judges,  as  having  been 
pronoimced  by  a  court  having  no  jurisdiction,  when  it  appeared 
that  the  court  had  sat  in  a  neutral  country  under  a  commission 
from  a  belligerent  power,* — a  country  being,  for  this  purpose,  con- 
sidered neutral,  where  its  independence  was  only  preserved  in 
form,  since  one  of  the  belligerents  had  poured  into  it  such  a  body 
of  troops,  as  to,  in  reality,  possess  the  sovereign  authority.* 

§  1726.  With  regard  to  marriages,  the  principle  would  seem 
to  be  that  the  courts  of  a  country  have  no  jurisdiction  over 
marriages,  except  they  derive  such  jurisdiction  either  from  both 
(or  possibly  from  one*)  of  the  parties  to  the  marriage,  having, 
at  the  time  when  a  divorce  is  sought,  been  domiciled  within 
the  territorial  limits  over  which  such  courts  exercise  control, 
or  from  both  (or  possibly  one  ®)  of  the  parties  having  acquired  a 
bon&  fide  domicile  within  such  limits  subsequently  to  the  marriage. 
At  all  events  (and  the  decision  would  appear  to  rest  upon  some 
such  principle  as  that  just  stated)  no  foreign  court  has  jurisdiction 
to  dissolve  a  marriage  of  persons,  who  are  of  English  domicile 
and  who  were  married  in  England,^  unless,  at  the  date  when 


1  Robertson  v.  Struth,  1844. 

*  Cowan  v.  Braidwood,  1840 
(Maule,  J.). 

»  CoUett  r.  Ld.  Keith,  1802 ;  Gen. 
St.  Navig.  Co.  V,  Guillou,  1843.  See 
Bicardo  w.  (Jarcias,  1 845,  H.  L. 

*  The  Flad  Oyen,  1799 ;  Havelock 
V.  Bockwood,  1799.  These  cases 
virtually  overrule  a  doubt  thrown 
out,  by  lid.  Kenyon,  in  Smith  v,  Sur- 


ridge,  1801. 

*  Donaldson  v.  Thompson,  1808 
(Ld.  Ellenborough). 

•  See  infra,  note  »  to  §  1726a. 

'  Shawv.  Att.-Gen.,  1870;  B.  v, 
LoUey,  1812;  Briggs  v,  Brigga, 
1880;  Tovey  v.  Lindsay,  1813;  in 
re  Wilson's  Trusts,  1865.  See  Har- 
vey V.  Famie,  1880. 


1143 


PROOF  OF  JURISDICTION  OF  FOREIGN  TRIBUNAM.    [PT.  V. 


its  courts  pronounce  a  judgment  (either  of  dissolution  or  other- 
wise) with  regard  to  such  a  marriage,  both  parties  are  (or  one 
at  least  of  them  is^)  bonll  fide  domiciled  in  the  foreign  state' 
On  this  principle  it  would  seem  that  two  American  citizens,  who 
were  married  in  America,  cannot  become  validly  divorced  by  a 
court  in  Rome  merely  by  going  to  that  city  for  the  purpose  of 
obtaining  such  a  divorce.' 

§  1726a.  Domicile,  however,  would  appear  to  always  confer 
jurisdiction  over  parties.^  Therefore,  parties  domiciled  in  Scotland, 
who  have  been  married  in  England,  may  always  be  lawfully 
divorced  by  a  Scotch  court,  and  this  even  though  the  woman  prior 
to  the  wedding  was  an  English  subject,  and  was  divorced  on 
grounds  which  in  England  would  not  have  justified  a  dissolution 
of  the  marriage.^  Apparently  a  divorce  by  the  tribunals  of  any 
coimtry  in  which  the  parties  are  domiciled  would  be  good.^ 

§  1726b.  Whether  a  foreign  tribunal  has  jurisdiction  to  pro- 
nounce a  decree  which  would  be  binding  in  an  English  court,  with 
regard  to  a  marriage  celebrated  within  the  limits  of  the  territorial 
jurisdiction  of  such  court,  between  strangers  to  such  jurisdiction. 


*  See  infra,  note  *. 

*  CJonway  v,  Beazley,  1831  (Dr. 
Lushington) ;  ToUemache  v.  Tolle- 
macbe,  1861 ;  Robins  v.  Dolphin, 
1838;  Dolphin  v.  Robins,  183i^, 
H.  L. ;  Shaw  v.  Gould,  1868,  H.  L. ; 
Dorsey  v.  Dorsey,  1838  (Gibson, 
C.J.) ;  Story,  Confl.  §  230  a. 

3  See  this  discussed  in  Connelly  v, 
Connelly,  1850. 

*  The  domicile  of  the  husband  will 
always  give  jurisdiction  to  the  courts 
of  the  country  in  which  it  exists  to 
dissolve  a  marriage.  The  domicile 
of  the  wife,  as  a  rule,  necessarily 
follows,  and  is  the  same  as  that  of 
her  husband.  But  after  a  judicial 
separation  between  the  husband  and 
wife  has  been  formally  pronounced, 
the  wife  becomes  capable  of  acquir- 
ing a  separate  domicile  for  herself  : 
Dolphin  V.  Bobins,  1859;  Le  Sueur 
V,  Le  Sueur,  1876.  But  whether  a 
separation  de  facto  by  mutual  consent^ 
even  for  a  lon^  period,  is  sufficient 
to  enable  the  wife  to  acquire  a  s^a- 
rate  domicile  is  not  dear.    Ld.  £o- 


milly,  in  Re  Daly*8  Settlement,  1858, 
held  that  such  a  separation,  even  for 
thirty  years,  was  insufficient  to  con- 
fer an  independent  domicile  on  a 
married  woman.  But  Ld.  Cran- 
worth,  in  Dolphin  v.  Robins,  1859, 
said: — "There  may  be  exceptional 
cases  to  which,  even  without  judi- 
cial separation,  the  general  rule 
would  not  apply — as,  for  instance, 
where  the  husband  has  abjured  the 
realm,  has  deserted  his  wife,  and 
established  himself  permanenUy  in 
a  foreign  country,  or  has  committed 
felony  and  been  transported.  It 
may  be  that  in  these  and  similar 
instances  the  nature  of  the  case  may 
be  considered  to  give  rise  to  neces- 
sary exceptions."  See,  also,  Tovey 
v.  Lindsay,  1813,  H.  L. ;  and  Le 
Sueur  V.  Le  Sueur,  1876. 

*  Harvey  v.  Pamie,  1882,  H.  L. 
This  case  overrules  M'Carthy  v.  De 
Caix,  1831.  See  Warrender  v.  War- 
render,  1834;  and  Geils  v.  Geils, 
1852,  H.  L. 

*  See  Ryan  v,  Ryan,  1816. 
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or  celebrated  outside  those  limits^  between  parties  only  one  of 
whom  is  subjeot  to  its  jurisdiction,  depends  upon  whether  such 
court  can  or  cannot  be  considered  to  have  jurisdiction  with  regard 
to  the  marriage  which  is  the  subject-matter  find  foundation  of 
the  proceedings  by  reason  merely  of  its  having  taken  place  within 
their  territorial  jurisdiction.^  This  is  an  undetermined  and  diffi- 
cult question,  which  depends  upon  principles  of  international  law 
respecting  jurisdiction  which  have  not  been  yet  definitely  settled.^ 
On  principle,  however,  a  judgment  with  regard  to  any  given  mar- 
riage ought  either  to  be  wholly  inadmissible,  or  else  conclusive,  in 
other  countries,  according  to  whether,  when  the  facts  are  investi- 
gated, the  tribunal  which  pronounced  it  appears  to  have  possessed 
jurisdiction  or  no  jurisdiction  with  regard  to  the  marriage.'  The 
doctrines  applicable  to  judgments  of  divorce  pronounced  by  the 
court  of  a  foreign  country,  when  the  marriage  had  not  been  cele- 
brated, and  the  parties  were  not  domiciled,  in  that  country,  would 
be  similar.^ 

§  1727.  It  is  very  doubtful  whether  a  foreign  court  can  exercise 
any  jurisdiction  over  real  property  situate  in  another  coimtry,  even 
by  a  judgment  inter  partes.  Clearly,  it  cemnot  exercise  any  such 
jurisdiction  immediately y  since  its  judgment  cannot  directly  bind 
the  land.^  Accordingly,  a  decree  by  the  Court  of  Chancery  in 
Ireland,  after  verdict  upon  an  issue  devisavit  vel  non,  that  the 
instrument  set  up  as  a  will  was  not  an  operative  devise  of  certain 
Irish  estates,  cannot  be  pleaded  in  bar  to  a  suit  between  the  same 
parties  in  the  Court  of  Chancery  in  England,  instituted  for  the 
purpose  of  establishing  the  will,  so  far  as  it  related  to  English 
property.*  But  a  foreign  court  may  apparently  indirectly  affect 
land  in  this  country  by  acting  in  personam,  that  is,  through  the 
medium  of  its  power  over  the  person  entitled  to  the  property.  If, 
therefore,  an  Irish,  colonial,  or  foreign  court  were,  by  a  valid 
decree,  to  appoint  a  receiver  in  this  country,  the  party,  on  whose 
behalf  the  appointment  was  made,  might  probably,  by  action  in 

^  See  Doglioni  v.  Orespin,  1866,  *  See  Doglioni  v,  Crespin,  1866. 

H.  L,  •See  Story,  Confl.  §§  203  et  seq. 

>  Sinclair   v,  Sinclair,   1798  (Ld.  •  Bumham  v.  Webster,  1846  (Am.^. 

Stowell).    See  Connelly  v.  Connelly,  *  Boyse  v.  Coldough,  1854  (Wood, 

1850.  V.-C). 
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the  English  Chancery  Division,  get  his  foreign  decree  carried  into 
execution.  At  any  rate,  the  converse  of  this  was  decided  by  the 
House  of  Lords  a  few  years  back.^ 

§  1728.  If  a  party  liable  upon  a  foreign  judgment  was  not,  at 
the  time  of  the  proceedings  against  him,  either  resident  within  the 
territories  of  the  foreign  state,  or  the  subject  of  such  state,  such 
foreign  court  has  no  jurisdiction.  To  establish  such  want  of  juris- 
diction first,  the  statement  of  defence  must  contain  every  allegation 
which  is  necessary  to  render  the  judgment  invalid,  and  must,  in 
short,  be  good  in  omnibus  :*  next,  such  defence  must  contain  alle- 
gations that  the  defendant  was  not  a  subject  of  the  foreign  state, 
or  resident,  or  even  present,  in  it,  at  the  time  when  the  proceedings 
were  instituted,  so  that  he  could  not  be  bound,  by  reason  of  allegi- 
ance, or  domicil,  or  temporary  presence,  by  the  decision  of  its 
courts : '  and  it  must  further  state  that  the  defendant  is  not  the 
owner  of  real  property  in  such  state,  for  otherwise,  since  his  pro- 
perty would  be  under  the  protection  of  its  laws,  he  might  be  con- 
sidered as  virtually  present,  though  really  absent.*  It  will  also 
generally  be  advisable,  if  not  necessary,  to  add,  that  the  defendant 
has  had  no  notice  or  knowledge  of  the  proceedings.* 

§  1729.  Besides  the  rules  which  have  been  stated  in  a  preceding 
paragraph,^  to  govern  foreign  as  well  as  domestic  judgments, 
there  are  other  rules  which  are  far  more  frequently  applied  by 
our  courts  to  judgments  of  foreign  tribunals  than  to  judgments 
of  courts  in  this  country, — though  all  tribunals  are  equally  bound 
to  observe  these  latter  rules.  For  instance,  the  effect  of  a  foreign 
judgment  will  be  wholly  neutralized  if  it  be  apparent  either  upon 
the  face  of  the  proceedings,  or  by  extrinsic  proof,  that  such  foreign 
judgment  is  contrary  to  the  law  of  nations,^  or  is  repugnant  to 


»  Houlditch  V.  Donegal,  1834,  H. 
L.  (L<i.  Brougham). 

•  Cowan  V.  Braid  wood,  1840;  Bec- 
quet  V,  MacCarthy,  1831 ;  explained 
in  Don  v.  Lippmann,  1837,  H.  L. 
(Ld.  Brougham);  Maubourquet  v, 
Wyse,  1867  (Ir.). 

'  Gen.  St.  Navig.  Co.  v.  Guillou, 
1843;  Cowan  v,  Braidwood,  1840 
(Tindal,  C.J.) ;    Euseell  v.  Smyth, 


1842;    Eeynolds   v.  Fenton,   1846; 
Rousillon  V.  Rouedllon,  1880  (Fry,  J.). 

*  Cowan  V, Braidwood,  1 840 ;  Doug- 
las V.  Forrest,  1828. 

*  Cowan  V,  Braidwood,  1840;  see 
Maubourquet  v.  Wyse,  1867  (Ir.). 

*  Ante  §  1724. 

'  Baring  v.  Cl'agett,  1802  (Ld.  Al- 
vanley);  Wolff  v,  Oxholm,  1817; 
Simpson  v.  Fogo,  1862. 


1146 


C-  IV.]      POKEIGN  JUDGMENTS  REPUGNANT  TO  JUSTICE. 

natural  justice,^  or  ib  founded  on  a  mistaken  notion  of  the  court's 
jurisdiction,'  or  is  obviously  or  admittedly  *  opposed  to  the  law  of 
the  country  where  it  was  pronounced,^  or  is  so  grossly  defective  as 
to  render  it  doubtful  what  point,  if  any,  was  actually  determined,* 
or  is  manifestly  erroneous,  as  professing  to  be  made  upon  particular 
grounds,  which  plainly  do  not  warrant  the  decision.® 

§  1730.  Examples  of  the  meaning  of  the  statement  that  a  judg- 
ment must  be  disregarded  whenever  it  is  repugimnt  to  natural 
justice^  are  afforded  by  a  case  ^  in  which  a  judgment  pronounced  in 
the  Danish  island  of  St.  Croix  was  disregarded  on  it  appearing 
that  one  of  the  litigating  parties  had  himself  acted  as  judge,  and 
had  decided  the  dispute  in  his  own  favour ;  and  by  several  cases 
(American  as  well  as  English)  in  which  a  defendant  has  defeated 
the  effect  of  a  foreign  judgment  by  pleading  and  proving,  that  in 
the  court  from  which  it  proceeded  no  suit  can  be  instituted  without 
issuing  process,  and  yet  that  he  was  never  arrested,  or  served  with, 
or  had  notice  or  knowledge  of,  any  process.  The  common  justice 
of  all  nations  requires  that  no  condemnation  should  be  pronounced 
behind  the  back  of  a  man,^  who  has  had  no  opportunity  to  appear 
and  defend  his  interest,  either  personally  or  by  his  proper  repre- 
sentatives.* 


1  Ferguson  v.  Mahon,  1839  (Ld. 
Denman,  citing  Becquet  v.  Mac- 
Carthy,  1831);  Henderson  v.  Hender- 
son, 1844  (Ld.  Denman] ;  Buchanan 
V,  Rucker,  1808  (Ld.  Ellenborough) ; 
Cowan  v.  Braid  wood,  1840(Maule,  J.); 
Sims  V.  Thomas,  1841  (Ir.)  (Brady, 
C.J.);  Messina  v.  Petrococchino, 
1872   P.  0. 

»  Schibsby  v.  Westenholz,  1870; 
'  Novelli  V.  Rossi,  1831 ;  as  explained 
in  Castrique  v,  Imrie,  1870  (Black- 
bum,  J.),  in  answer  to  the  House  of 
Lords.  See,  also,  Godard  v.  Gray, 
1870,  deciding  that  a  foreign  judg- 
ment could  not  be  impugned  as  pro- 
ceeding on  a  mistake  as  to  English 
la'w 

»  Meyer  v.  Ralli,  1876. 

«  Sims  V,  Thomas,  1841  (Ir.). 

»  Obicini  v.  Bligh.  1832. 

•  Calvert  v.  B«vill,  1798;  Pollard 
V.  Bell,  1800;  Reimers  v.  Druce, 
1857 ;  Simpson  v.  Fogo,  1862 ;  Mes- 


sina V.  Petrococchino,  1872,  P.  C. 

'  Price  V.  Dewhurst,  1838.  See 
Gd.  Junct.  Can.  Co.  v.  Dimes,  1850. 

^  Where  a  man  had  been  expelled 
from  a  club  without  bein^  heard  in 
his  own  defence,  the  court,  consider- 
ing that  the  committee  of  the  club 
had  been  exercising  quasi -judicial 
functions  improperly,  declared  their 
resolution  void,  and  granted  an  in- 
junction :  Fisher  v.  Keane,  1880 
(Jessel,  M.R.).  See,  also,  Dawkins 
V,  Antrobus,  1879. 

•  Ferguson  v.  Mahon,  1839 ; 
Buchanan  v.  Rucker,  1808;  Cavan  r. 
Stewart,  1816;  Houlditt'h  v,  Done- 
gal, 1834,  H.  L.  (Ld.  Brougham); 
R.  V.  Abp.  of  Canterbury,  1859 ; 
Vallee  v.  Dumerque,  1849 ;  In  re 
Brook  and  De'oomyn,  1864;  Copin 
V.  Adamson,  1875,  C.  A. ;  Story, 
Confl.  §  592 ;  Sawyer  v.  Maine  Fire 
and  Mar.  Ins.  Co.,  1815  (Am.); 
Bradstreet  v.  Neptune  Imu  Co.,  1839 
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§  1731.  A  statement  of  defence,  seeking  to  get  rid  of  the  efiEeck 
of  a  judgment,  on  the  ground  that  it  is  oontrary  to  the  principles 
of  natural  justice,  must  carefully  negative  every  combination  of 
facts  on  which  the  judgment  can  be  supported.  If  it  merely  deny 
that  defendant  has  had  notice  of  any  process,  and  do  not  allege  that 
without  process  the  suit  in  a  foreign  court  would  be  a  nullity,  such 
allegation  will  be  bad ;  unless,  perhaps,  in  the  event  of  its  contain- 
ing a  distinct  averment  that  he  has  had  no  notice  or  knowledge 
whatever  of  the  suiL^ 

§  1732.  The  most  difficult  point  connected  with  foreign  judg- 
ments is,  to  determine  when  they  are  conciuswey  and  when  merely 
primd,  facie  evidence  of  the  facts  adjudicated  by  them. 

§  1733.  First,  we  must  consider  when  foreign  judgments  in  rem 
will  be  conclusive.     The  most  important  of  these  are  sentences 


(Am.);  Magoun  v.  New  Eng.  Ins. 
^o.,  1840  (Am.);  Rangeloy  v. 
Webster,  1840  (Am.),  recognised  in 
Burnham  v.  Webster,  1846  (Am.). 
In  Dr.  Bentley's  case,  lTUo-6,  For- 
tescue- Aland,  J.,  says,  *' I  have  heard 
it  observed  by  a  very  learned  man, 
**  that  even  God  himself  did  not  pass 
sentence  upon  Adam,  before  he  was 
called  upon  to  make  his  defence. 
•  Adam,*  says  God,  *  where  art  thou  P 
Hast  thou  eaten  of  the  tree  whereof 
I  commanded  thee  that  thou  shouldst 
not  eat?*  And  the  same  question 
was  put  to  Eve  also."  The  above 
passage  was  cited  with  approbation 
by  Maule,  J.,  in  Abley  v.  Dale, 
1850 ;  and  by  Byles,  J.,  in  Cooper  v. 
Wands.  Bd.  of  Works,  1863.  The 
author  observed  that  it  was  not 
strictly  in  point ;  for  that,  though  our 
first  parents  were  certainly  asked 
what  they  had  to  say  why  judgment 
should  not  pass  against  them,  the 
same  question  was  as  certainly  not 
put  to  the  serpent ;  and  that  as  he  was 
at  that  time  endowed  with  miraculous 
powers  of  speech,  it  seems  strange 
that,  before  he  was  **  cursed  above 
all  cattle,'*  and  was  sentenced  to  *'  go 
upon  his  belly,  and  eat  dust,**  he 
was  not  asked  whether  he  had  really 
*•  beguiled  Eve*'  for  the  alleged 
offence.  The  Editor  would  add 
that  the  passage  certainly  is  neither 
«« strictly  in  point,**   nor   even   at 


all  apposite,  because,  as  the  Fathers 
pointed  out  centuries  ago  (see,  e.  g,, 
S.  IrenaBus  [a.d.  176],  Aav.  Haer. 
lib.  iii.,  cap.  xxzv.  §  2),  while  a 
human  tribunal  only  acts  upon  an 
accumulation  of  evidence,  and  eren 
after  it  has  obtained  this,  only  ac- 
quires a  knowledge  which  is  but 
imperfect  and  uncertain,  the  Divine 
Tribunal  possesses  an  absolute,  com- 
plete, and  infallible  knowledge;  so 
that  God,  being  omniscient,  put  His 
questions  to  our  first  parents,  not 
to  obtain  knowledge,  but  for  their 
own  sakes,  and  in  order  that  they, 
by  urging  how  they  had  been  **  be- 
guiled,** might  obtain  the  promise 
of  the  Hedemption ;  but  did  not 
question  the  serpent,  because  He 
knew  the  latter  to  possess  no  excuse, 
and  to  have  transgressed  deliberately 
and  wilfully. 

*  Reynolds  v.  Penton,  1846; 
Sheehy  r.  The  Profess.  Life  Assur. 
Co.,  1853;  Maubourquet  v.  Wyse, 
1867  (Ir.  Ex.  Ch.).  The  decision 
in  Ferguson  v.  Mahon,  1839,  in 
which  a  defence  of  this  nature  was 
held  good,  though  it  merely  denied 
notice  of  any  proceaSf  must  be  sup- 
ported (if  it  can  be  at  all)  on  tne 
ground  that  an  English  court  will 
take  judicial  notice  that  an  action  in 
an  Irish  court  mifst  be  commenced 
by  process. 
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of  condemnation  by  foreign  Courts  of  Admiralty  on  questions  of 
prize.  Lord  Thurlow  and  Lord  EUenborough  thought  that  the 
practice  of  receiving  these  in  evidence  at  all  rested  upon  an  over- 
strained comity,  and  was  often  productive  of  cruel  injustice.^  But 
it  is  now  too  late  to  dispute  the  rule,  which  is,  that  such  sentences, 
if  not  impeachable  upon  some  one  of  the  grounds  before  stated,' 
will  be  conclusive  against  all  persons,  and  in  all  countries,  as  to  the 
fact  upon  which  the  condemnation  proceeded,  where  such  fact  is 
stated  on  the  face  of  the  sentence,  free  from  ambiguity.*  But  the 
ground  of  condemnation  may  be  contested  in  an  English  court  of 
law,  when  the  language  of  the  sentence,  by  setting  out  several 
reasons  for  the  judgment,  leaves  it  uncertain  whether  the  ship  was 
oondemned  upon  a  ground  which  would  warrant  its  condemnation 
by  the  law  of  nations,  or  upon  another  ground,  which  amounts 
only  to  a  breach  of  the  municipal  regulations  of  the  condemning 
country.* 

§  1734.  Lord  Mansfield,  and  several  other  eminent  judges  of  the 
last  century,  thought  that  a  sentence,  which,  without  stating  any 
ground  of  decision,  should  condemn  a  vessel  as  lawful  prize,  would 
be  conclusively  presumed  to  have  been  pronounced  on  some  just 
ground.*  But  subsequently,  Tindal,  C.  J.,  declared  that,  in  order 
to  bind  strangers,  the  ground  of  the  decision  must  appear  clearly 
upon  the  face  of  the  sentence,  and  that  it  will  not  suffice  for  it  to 
be  oollected  by  inference  only.^  At  all  events,  if,  in  an  action  upon 
a  policy  of  insurance  containing  a  warranty  of  neutrality,  the 
underwriter  were  to  rely  upon  a  general  sentence  of  condemnation, 
the  assured  might  still  show  that  in  fact  the  judgment  had  pro- 
ceeded upon  some  ground  other  than  that  of  an  infraction  of 
neutrality;'  although,  in  the  absence  of  such  proof,  the  court 


1  Fifiher  v.  Ogle,  1808 ;  Donaldson 
tP.  Thompeon,  18U8. 

»  Ante,  S$  n24,  1726,  1729. 

>  Dalgleish  v.  Hodgson,  1831  (Tin- 
dal C.J.) ;  Bolton  v,  Gladstone,  1804 
gid.  EUenborough);  Lothian  t;. 
enderson,  1803  (Lb  Blanc,  J.); 
Kindersley  v.  Chase,  undated.  See 
Cammell  t;.  Sewell,  1860. 

*■  Dalgleish  v.  Hodgson,  1831 ; 
Hobbs  V.  Henning,  1864;  Bemardi 
V,  Motteox,  1781 ;  Calvert  v.  Boyill, 


1798  ;  Baring  v.  Clagett,  1802. 

*  Saloucci  v.  Woodmass,  undated 
(Ld.  Mansfield) ;  recognised  (Ld.  Al- 
vanloy)  in  Baring  v.  Clagett,  1802 ; 
and  (Lawrence,  J.)  in  Lothian  v. 
Henderson,  1803;  Pollard  v.  Bell, 
1800  (Grose  and  Le  Blanc,  JJ.). 

•  Dalgleish  v.  Hodgson,  1831 ; 
Fisher  v.  Ogle,  1808  (Ld.  Ellen- 
borough). 

'  Calvert  v.  Bovill,  1793  (Law- 
rence, J.). 
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would  oertainlj  feel  bound  to  pronounce  that  the  ship  was  con* 
demned  as  enemies'  property.^ 

§  1735.  Sentences  concerning  marriage^  and  sentences  of  divorce^ 
form  another  important  class  of  foreign  judgments  in  rem.^  These, 
when  pronounced  in  the  country  where  the  marriage  was  solemn- 
ised, or  (probably)  where  the  parties  are  bon&  fide  domiciled,  will 
be  regarded  in  the  courts  of  England  as  conclusiye  of  the  facts 
adjudicated,  unless  they  be  open  to  some  of  the  objections  before 
stated;'  for  otherwise,  as  Lord  Hardwicke  once  obaeryed,  ^'the 
rights  of  mankind  would  be  very  precari(  u<."  ^ 

§  17^6.  Foreign  jurists  strongly  contend,  that  a  similar  doctrine 
should  prevail  in  favour  of  all  judgments  in  rem ;  and  that  the 
decree  of  a  foreign  court,  declaring  the  status  of  a  person,  and 
placing  him  under  guardianship  as  an  idiot,  or  a  minor,  or  a 
prodigal,  should  be  of  universal  authority  and  obligation.  So  it 
doubtless  would  be  deemed,  in  regard  to  all  acts  done  within  the 
territories  of  the  sovereign  whose  tribunal  pronounced  the  sentence. 
But,  in  this  country,  as  also  in  America,  the  rights  and  powers  of 
guardians  are  considered  as  strictly  local ;  and  no  guardian  is  here 
admitted  to  have  any  right  to  receive  the  profits,  or  to  assume  the 
possession,  of  the  real  estate  of  his  ward,  or  to  control  his  person, 
or  to  maintain  any  action  for  his  personalty,  without  having 
received  a  due  appointment  £rom  the  proper  English  authority.^ 

§  1737.  The  decisions  of  foreign  courts  of  banh^ptcy  and  t/i^/- 


*  For  American  authorities  respect- 
ing proceedings  in  rem  in  foreign 
Courts  of  Admiralty,  see  Croudson 
v.  Leonard,  1808  (Am.);  Williams 
V.  Armroyd,  1813  (Am.) ;  Hudson  w. 
Guestier,  1848  (Am.);  The  Mary, 
1815  (Am.);  Bradstreet  v.  Neptune 
Ina.  Co.,  1839  (Am.);  Grant  v, 
M'Lachlin,  1809  (Am.);  Bumham 
V,  Webster,  1846  (Am.). 

*  The  whole  subject  of  foreign 
divorce  is  ably  discussed  in  Story, 
Confl.  §§  200—230  b. 

»  Ante,  §§  1724,  1725,  1729. 

*  Roach  V,  Garvan,  1748;  Ex 
parte  Cottington,  1678;  cited  in 
Boucher  v.  Lawson,  undated;  Sin- 
clair V.  Sinclair,  1798. 

*  Dawson  v.  Jay,  1854  ;  Ex  parte 
Watkins,  1762 ;  Story,  Confl.  §5  499, 


504,  504a,  594 ;  Morrell  v.  Dickey, 
1814  (Am.);  Kraft  v,  Wickey,  1832 
(Am.).  In  Grimwood  v.  Bart«ls, 
1877,  Hall,  V.-C,  however,  allowed 
a  foreign  curator  ad  bona  of  a  lunatic 
to  receive  the  income  from  the  luna- 
tic's real  estate  in  this  country, 
though  he  would  not  allow  the  es- 
tate itself  to  be  conveyed  to  him 
See,  also.  In  re  Garnier,  1872 
(Malins,  V.-C.) ;  and  Scott  t».  Bent- 
ley,  1855,  where  Wood,  V.-C, — 
apparently  misled  by  an  erroneous 
reference  (see  (1877)  46  L.  J.  Ch. 
789) — held,  that  a  curator  bonis  of 
a  lunatic's  estate  appointed  by  a 
Scotch  court  might  sue  in  England 
for  debts  due  to  the  lunatic  Sed 
qu. 
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reney  must  be  regarded  in  the  same  way  aa  decrees  appointing 
guardians.  Therefore,  although  the  discharge  of  a  debtor  under 
the  bankrupt  or  insolvent  laws  of  a  foreign  State  will  so  far  be 
recognised  in  this  country,  that  it  will  be  held  of  binding  authority 
with  respect  to  all  contracts  made  in  such  State,  it  cannot  be 
pleaded  here  to  an  action,  brought  on  a  contract  made  or  to  be 
performed  in  any  other  State.* 

§  1738.  A  similar  rule  also  applies  to  executors  and  adminis" 
trators.  In  order  to  sue  or  be  sued  in  any  court  in  England,  in 
respect  of  the  personal  rights  or  property  of  a  testatpr  or  intestate, 
the  plaintiff,^  or  defendant,'  as  the  case  may  be,  must  appear  to 
have  obtained  a  probate,  or  letters  of  administration,  in  the  proper 
court  of  this  country.  A  foreign  or  colonial  probate  or  letters, 
granted  by  the  court  of  the  country  where  the  deceased  was 
domiciled,  may,  indeed,  be  brought  under  the  notice  of  the  English 
Court  of  Probate,  with  the  view  of  inducing  that  tribunal  to  clothe 
the  foreign  executor  or  administrator  with  proper  English  powers ; 
but  until  he  be  so  clothed,  an  executor,  under  either  a  foreign  or 
colonial  probate,  cannot  sue  in  this  coimtry.^  But  a  man  who  is 
so  clothed  may  sue  without  showing,  in  addition  to  his  English 
title,  that  any  probate  or  letters  have  been  granted  to  him  by  the 
foreign  court.^  If,  however,  an  executor  or  administrator,  under  a 
valid  foreign  probate  or  grant,  has  received  and  given  a  release  for 
a  debt  due  to  the  deceased  in  that  foreign  country,  this  will  bar 
any  demand  against  the  debtor  on  the  part  of  an  executor  or 
administrator  appointed  in  England ;  since,  to  this  extent,  and  for 
this  purpose  only,®  the  English  tribunals  will  recognise  and  give 
effect  to  foreign  probates  and  grants.' 

§  1739.  Secondly,^  we  must  consider  the  question  as  to  when 


»  Towne  v.  Smith,  1845  (Am.) 
(Woodbury,  J.,  fully  discusamg  this 
question). 

«  Whyte  v.  Rose,  1842 ;  Spratt  v. 
Harris,  1833;  Price  v,  Dewhurst, 
1838  (Ld.  Cotteuham) ;  Lasseur  v. 
Tyrconuel,  1846.  But  see  M^Mahon 
V.  Bawlings,  1848.  See,  also,  Van- 
quelin  v.  Bouard,  1863. 

»  Silver  v.  Stein,  1852  (Eindersley, 
V.-C). 

«  Price  V.  Dewhurst,  1838 ;  Enohin 


V.  Wylie,  1862,  H.  L. ;  Miller  v. 
James,  1872;  Limehouse  Board  of 
Works,  Ex  parte  Vallance,  1883. 

»  Whyte  V.  Eose,  1842 ;  Carter  and 
Croat's  case,  1585. 

•  See  Tighe  v.  Tighe,  1877  (Ir.) ; 
Lightfoot  V.  Bickley,  1830  (Am.); 
Story,  Confl.  §  522. 

^  Daniel  v.  Luker,  1571;  recog- 
nised and  explained  in  Whyte  v.  Bom. 
1842. 

^  See  supra,  §  1732. 
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foreign  judgments  inter  partes  will  or  will  not  be  oondusive,  if 
set  up  by  way  of  defence  to  an  action  in  a  domestio  oourt.  Saoh 
a  judgment,  when  pronounoed  adversely  to  the  party  who  brings 
the  second  action,  will  be  conclusively  binding  upon  him  if  properly 
pleaded  by  way  of  estoppel.^  The  statement  of  defence,  setting 
up  the  answer  to  such  an  action  which  is  afforded  by  a  foreign 
judgment,  need  not  set  forth  the  proceedings  and  judgment  at 
length ;  ^  but  it  must  contain  averments,  either  that  the  plaintiff  was, 
at  the  commencement  of  the  foreign  suit,  subject  to  the  jurisdiction 
of  the  foreign  country,  by  reason  of  allegiance,  domicil,  or  tem- 
porary presence,'  or  that  the  foreign  oourt  had  junsdiotion  over 
the  subject-matter  of  the  suit,  or  that,  by  the  law  of  the  foreign 
country,  the  judgment  recovered  was  final  and  conclusive,  so  as  to 
be  an  absolute  bar  to  a  fresh  action ;  ^  and  also  an  averment  that 
the  matters  in  issue  in  the  foreign  court  were  identical  with  those 
sought  to  be  put  in  issue  in  the  present  suit.^  If  there  be  no  suob 
averment,  as  just  mentioned  to  be  necessary,  contained  in  a  defence, 
such  defence  will  be  bad  if  this  point  of  law  be  duly  raised  by  the 
plaintiff's  reply.  Should  the  defendant,  instead  of  pleading  the 
judgment,  content  himself  with  j^w^^m^  it  in  evidence ^  it  will  then — 
like  a  domestic  judgment  under  similar  circumstances — be  merely 
cogent,  but  not  conclusive,  evidence  in  his  behalf.* 

§  1740.  Where  the  foreign  judgment  was  pronounced  infatour 
of  a  party  who  brings  in  this  country  a  second  suit,  the  defendant 
cannot  avail  himself  of  such  judgment  as  a  defence.  For  a  foreign 
judgment  does  not  change  the  nature  of  the  debt  or  damage  sought 
to  be  recovered :  the  plaintiff  has  no  higher  remedy  in  consequence 
of  it,  and  cannot  issue  immediate  execution  upon  it  in  this  country.^ 
Consequently,  he  may  either  bring  an  action  of  assumpsit  upon  the 
foreign  judgment,  or  again  sue  in  this  country  upon  the  original 
cause  of  action.  He  has  his  election  as  to  which  of  these  courses 
he  will  ttiike ;  but  obviously  his  only  mode  of  enforcing  his  rights  is 
to,  in  some  form,  bring  a  fresh  action.® 

^  Philips  V.  Hunter,  1795  (Eyre,  *  Plummer  v.  Woodburne,  1825; 

C.J.) ;  Plummer  V. Woodburne,  1825;  Frayes  v.  Worms,  1861. 
Bicardo  v,  Garcias,  1845,  H.  L.  •  Ricardo  v.  Garcias,  1845,  H.  L. 

»  Ricardo  v.  Garcias,  1845,  H.  L.  •  Ante,  §§  91,  1673. 

«  Gen.  St.  Navig.  Co.  v.  Guillou,  '  Hall  v.  Odber,  1809. 

1843.  *  Smith  v.  Nicolls,  1839;  Wilwa 

V,  Lady  DTinsanj,  1854. 
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§  1740a.  If  the  foreign  action  was  by  the  same  plaintiff,  and  a 
judgment  reoovered  in  it  has  had  satisfaction  entered  up,  it  will 
then,  if  properly  pleaded,  be  conclusive  in  favour  of  the  defendant.^ 
Moreover,  a  man  who  has  been  tried  and  acquitted  in  a  foreign 
country  by  a  court  having  competent  jurisdiction,  may  plead  and 
prove  such  acquittal  in  bar  of  any  indictment  preferred  against 
him  in  this  country  for  the  same  offence.* 

§  1741.  Thirdly,*  a  foreign  judgment  inter  partes  may  be  enforced 
by  an  action  upon  it  by  the  successful  party  to  whom  any  money 
is  due  under  it  in  the  Queen's  Bench  Division  of  the  High  Court  of 
Justice,  whether  it  is  a  judgment  by  a  court  of  record,  or  one  not 
of  record,  from  a  superior  or  inferior  court,  from  a  court  of  common 
law,  or  from  one  exercising  equitable  jurisdiction;  whenever  a 
clear  balance  has  been  ascertained,  and  a  final  ^  decision  on  the 
merits  has  been  bon&  fide  pronounced.'  Even  costs  awarded  by  a 
decreet  of  the  Court  of  Session  in  Scotland  in  a  suit  for  a  divorce, 
have  been  recovered  by  an  action  brought  against  the  defendant 
while  resident  in  this  country ;  ^  and  it  seems  that,  were  litigation 
to  arise  in  France  relating  to  real  property  there,  and  costs  to  be 
given  against  a  party  who  should  afterwards  come  to  this  country, 
an  action  for  such  costs  might  be  maintained  here.'  The  decrees 
of  foreign  courts  of  equity  might,  indeed,  in  some  instances,  not  be 
enforoeable  in  the  English  Common  Law  Division,  because  they 
might  involve  collateral  and  provisional  matters,  to  which  such  court 
could  not  conveniently  give  full  effect ;  but  even  then  the  English 
Chancery  Division  would  entertain  an  action  founded  on  such  a 
foreign  decree,  for  the  purpose  of  giving  effect  to  it  in  regard  to 
English  property.'^  So  much,  then,  as  to  the  subject-matter  of 
foreign  judgments  which  may  be  enforced  in  this  country.  No 
action  will  lie  upon  a  foreign  judgment  which  is  on  the  face  of  it 

^  Barber  v.  Lamb,  1860.  Harris  v.  Saunders,   1825,  as  to  a 

•  B.  V.  Roche,  1775.  ,  judgment  of    one  of    the   superior 

•  See  supra,  §  1732.  courts  in  Ireland ;  Arnutt  v.  Reafem, 
^  If  the  decree  or  judgment  be  not      1826,  as  to  a  judgment  of  a  Court  of 

final,  the  action  upon  it  is  not  main-  Admiralty  in  Scotland, 
tainable :  Patrick  v.  Shedden,  1853 ;  •  Eussoll  v.  Smyth,  1842. 

Paul  r.  Roy,  1852.  '  Id.  (Ld.  Abinger). 

•  Henderson  v.  Henderson,  1844;  •  Henderson  v.  Henderson,  1844 
Sadler  v.  Robins,  1807  (Ld.  Ellen-  (Ld.  Denman) ;  Houlditch  v.  M.  of 
borough) ;  Henley  v,  Soper,  1828,  as  Donegal,  1834,  IL  L. 

to  decrees  of  colonial  courts  of  equity ; 
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defective.^  But,  on  the  other  hand,  in  an  action  in  this  country 
upon  a  judgment  of  a  foreign  court,  it  may  be  *  the  Engh'sh  couita 
will  not  entertain  a  defence  which  could  have  been  set  up  in  such 
foreign  court  but  was  not  then  advanced.'  With  regard  to  pro- 
cedure on  such  a  judgment,  it  should  be  noted  that  as  a  foreign 
judgment  is  only  prim&  fade  evidence  of  a  debt,  persons  who  hold 
property  as  trustees  for  the  debtor  cannot  be  joined  as  defendants 
in  such  an  action.^ 

§§  1742 — 43.  It  is,  however,  admitted  on  all  sides  that  foreign 
judgments  are  primd  facie  evidence  in  support  of  the  plaintiff's 
daim,  and  are  to  be  deemed  right  until  the  contrary  is  established.^ 
But  the  question  whether  such  judgments  are  to  be  deemed  con- 
clusive^ or  whether  the  defendant,  by  going  at  large  into  the 
onginal  merits,  can  dispute  the  propriety  of  the  decisions,  is  a 
rather  vexed  one.® 

§  1744.  On  the  one  hand  it  has  been  held  that  foreign  judg- 
ments are  so  far  conclusive  that  the  defendant  is  not  at  liberty  to 
raise  any  defence  to  them  which  could  have  been  raised  (though  it 
in  fact  was  not)  in  the  foreign  court.  This  view  has  been  taken 
several  times  by  the  Court  of  Queen's  Bench,'  once  by  the  Court 
of  Common  Pleas,^  and  once  by  the  Court  of  Exchequer ;  ^  and  has 
been  also  advanced  by  Lord  Nottingham,**  Lord  Kenyon,"  Lord 
EUenborough,**  Sir  L.  Shadwell,*^  Lord  Wensleydale,**  and  the 
Court  of  Exchequer  in  Lreland.*^    On  the  other  hand.  Lord  Hard- 


^  Buchan  v,  Buslier,  1807.  favour  of  the  oondusireness  of  such 

^  This,  however,  is  rather  a  vexed  judgments.     See,  also,  some  remarks 

question ;  as  to  the  conflicting  views  by  the  late  Ld.  Campbell,  C.J.,  in 

on  which,  see  post,  §  1744.  Bank  of  Australasia  v.  Nias,  1851. 

3  Henderson  v,  Henderson,  1844;  ^  Henderson  v.  Henderson,  1844; 

Sadler  V.  Robins,  1807.  Ferguson  v,  Mahon,  1839;  Bank  of 

*  Hawksford    v.     Giffard,     1886,  Australasia  v.  Nias,  1851;  Soott  «. 
P.  C.  Pilkington,  1862. 

*  Sinclair  v.  Fraser,  1771,  H.  L.,  *  Vanquelin  v.  Bouard,  1863. 
cited  in  20  How.  St.  Tr.  468,  469,  •  De  Cosse  Bnssac  v.  Bathbone, 
and  in  1  Doug.  4,  n. ;  recognised  in  *   1861. 

Arnott  V,    Redfern,    1826,    and    in  *<>  Gold  v.  Canham,   1678-9 ;  cited 

Robertson  v.  Struth,   1844 ;   Cowan  in  note  to  Kennedy  v.  Cassillis,  1818. 

V,  Braidwood,  1626  (Maule,  J.).  "  Galbraith  v.  Neville,  1755-6. 

*  The  arguments  on  either  side  are  "  Tarleton  v.  Tarleton,  1815. 
well  put  in  the  note  to  the  Duch.  of  ^  Martin  v.  NicoUs,  1830. 
Kingston's  case,  in  2  Smith,  L.  C.  at  ^^  Citing  Martin  v.  NicoUs;  1830, 
p.   878.      Mr.  Justice  Story,  in  his  in  Becquet  v.  MacCarthy,  1831. 
Conflict  of  Laws,  §  607,  argues  in  ^^  Sims  v.  Thomas,  1841  (Ir.). 
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wicke,*  Lord  Mansfield,'  Chief  Baron  Eyre,*  Mr.  Justice  Buller,* 
Mr.  Justice  Bayley,*  and  in  particular  Lord  Brougham,*^  have 
strenuously  contended  that  foreign  judgments,  when  actions  are 
brought  upon  them,  are  not  conclusive,  but  are  merely  primft  facie 
evidence  on  behalf  of  the  plaintiff.  This  latter  rule  also  prevails 
in  America,  though  the  extent  to  which  it  should  be  carried  is 
certainly  not  yet  definitely  settled  in  that  country.'  The  argu- 
ments, if  not  the  authorities,  in  support  of  the  conclusiveness  of 
foreign  judgments,  perhaps  on  the  whole  preponderate  over  those 
in  favour  of  a  contrary  doctrine. 

§  1745.  It  at  any  rate  appears  to  be  acknowledged  law,  both  in 
England  and  America,®  that,  when  a  foreign  judgment, — instead 
of  being  itself  the  consideration  of  the  promise  declared  on, — 
merely  comes  incidental^  or  collaterally  in  question,  it  cannot  be 
disputed.  Thus,  in  an  action  on  a  covenant  to  indemnify,  given 
on  a  dissolution  of  partnership,  the  plaintiff,  in  order  to  prove  the 
damnification,  put  in  a  judgment  recovered  in  a  foreign  court  by  a 
creditor  of  the  firm  against  himself  and  the  defendant,  in  conse- 
quence of  which  his  property  had  been  seized ;  and  the  defendant 
was  not  allowed  to  show  that  the  proceedings  were  erroneous.® 

§  1746.  Another  rule  as  to  foreign  judgments  (and  one  which, 
as  already  stated,  is  clear  ^^),  is,  that  a  foreign  judgment  does  not 
occasion  a  fnerger  of  the  original  cause  of  action.  Therefore,  when 
it  becomes  necessary  to  enforce  the  plaintiff's  demand  in  this 
oountry,  he  may  either  resort  to  such  original  cause  of  action,  or 
bring  an  action  upon  the  judgment. ^^  If  he  again  sue  on  the  ori- 
ginal cause  of  action  the  defendant  may,  notwithstanding  the 
production  of  the  judgment  in  the  former  action,  again  dispute  the 


*  Isquierdo  v,  Forbes,  1750-1 ; 
cited  (Ld.  Mansfield)  in  1  Doug.  6. 

»  Walker  r.  Witter,  1778. 

*  Philips  V.  Hunter,  1795. 

*  Galbraith  v.  NeviUe,  1755-6; 
Messin  v.  Ld.  Massareene,  1791. 

*  Tarleton  v.  Tarleton,  1815. 

*  Houlditch  t;.  M.  of  Donegal, 
1834,  H.  L. ;  Don  v,  Lippmann,  1837, 
H.  L. 

7  Story,  Confl.  §  608,  and  cases 
there  cited;  Bumham  v,  Webster, 


1846. 

^  See  cases  cited  in  Ck)wen'8  notes 
to  1  Ph.  Ev.  353,  Am.  ed. 

»  Tarleton  v.  Tarleton,  1815 ;  re- 
cognised, by  Ld.  Brougham,  in  Houl- 
ditch V.  M.  of  Donegal,  1834,  H.  L. 

»o  Ante,  §  1740. 

"  Hall  V,  Odber,  1809  (Bayley,  J.); 
Smith  V.  NicoUs,  1839  (Tindal,  C.J.); 
Bk.  of  Australasia  v.  Harding,  1850; 
Kelsall  V.  Marshall,  1856. 
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plaintifiTs  demand,  for  the  plaintiff  has  himself  oonrted  a  reinvesti- 
gation of  the  merits.^ 

§  1747.  Such  being  the  general  rules  governing  the  admissibilitj 
and  effeot  of  domestic  and  foreign  judgments,  one  or  two  statutes, 
by  which  the  receipt  in  evidence  of  the  adjudications  and  proceed- 
ings of  particular  tribunals  is  regulated,  must  now  be  pointed  out. 
Proceedings  in  Courts  of  Bankruptcy — such  as  adjudications  and 
others — ^may,  in  some  instances,  be  proved  by  production  of  the 
Gazette  in  which  they  were  published,^  and  all  are  capable  of  proof 
by  producing  either  the  original  documents,  or  copies  of  them, 
provided  such  originals  or  copies  be  either  sealed  with  the  seal  of  a 
bankruptcy  court,  or  signed  by  a  judge  in  bankruptcy,  or,  in  the  case 
of  copies,  be  certified  as  true  by  any  registrar  of  the  court.* 

§  1747a.  It  remains  to  inquire  what  the  effisct  of  such  documents 
is  after  they  have  been  proved.  Now,  the  Bankruptcy  Act,  1883,^ 
enacts  that  ^^  a  copy  of  the  London  Gazette  containing  any  notioe 
inserted  therein  in  pursuance  of  this  Act^  shall  be  evidence  of  the 
facts  stated  in  the  notice,''  and  also  provides^  that  *'  the  production 
of  a  copy  of  the  London  Gazette,  containing  any  notioe  of  a 
receiviug  order,  or  of  an  order  adjudging  a  debtor  bankrupt,  shall 
be  conclusire  evidence  in  all  legal  proceedings  of  the  order  having 
been  duly  made,  and  of  its  date." 

§  1748.  Again,^  "a  certificate  of  the  official  receiver,"  that  a 
composition,  or  a  scheme  of  arrangement,  has  been  duly  accepted 
and  approved  by  the  court,  ^^  shall,  in  the  absence  of  fraud,  be 
conclusive  as  to  its  validity."  Again,  another  section  of  the  Bank- 
ruptcy Act,  1883,®  makes  the  certificate  granted  by  the  Board  of 
Trade  declaring  any  person  to  be  a  trustee  in  bankruptcy  "  con- 
elusive  evidence  of  his  appointment ; "  yet  another  section  of  the 
same  Act^  provides,  that  the  appointment  ''shall  take  effect  as 

1  See  2  Smith,  L.  C.  869.  Eules,  1883,  F.  127,  contaming,  as 

*  Ante,  §  1549.  sub- forms,   six  other  notices.     All 

*  Ante,  §  1548.  these  notices  must  be  gazetted  by 

*  46  &  47  V.  0.  62.     By  f  132,      the  Board  of  Trade :  r.  203. 
subs.  1.  *  By  §  132,  subs.  2. 

<  §  13,  as  to  receiving  order ;  §  20,  ^  By  53  &  54  V.  c.  71,  $  3,  sabs.  13. 

subs.  2,  as  to  order  of  adjudication;  *  §  134,  of  46  ft  47  V.  c.  52. 

$  35,  subs.  3,  as  to  order  annulling  *  §  21,  subs.  4,  of  46  &  47  Y.  c  52. 
adjudication.      See,    also,    Bkptcy. 
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from  the  date  of  the  certificate."  In  short,  an  order  of  adjudica- 
tion is  thenceforth  to  be  regarded  (as  it  ought  to  be)  as  a  judgment 
in  rem.^ 

§  1749.  The  order  of  the  Board  of  Trade  releasing  the  trustee  of 
a  bankruptcy,  operates,  by  the  Bankruptcy  Act,  1883,*  to  "  dis- 
charge him  from  all  liability  in  respect  of  any  act  done  or  default 
made  by  him  in  the  administration  of  the  affairs  of  the  bankrupt, 
or  otherwise  in  relation  to  his  conduct  as  trustee ;  but  any  such 
order  may  be  revoked  on  proof  that  it  was  obtained  by  fraud,  or  by 
suppression  or  concealment  of  any  material  fact." 

§  1750.  The  order  of  discharge  of  a  bankrupt,'  which  the  Court 
of  Bankruptcy  is,  under  certain  circumstances,  empowered  to  grant, 
operates  as  a  discharge  of  the  bankrupt  from  all  debts  provable  in 
bankruptcy,  save  as  otherwise  provided  by  the  Bankruptcy  Act, 
1883,^  and,  moreover,  it  will  be  ^^  conclusive  evidence  of  the  bank- 
ruptcy, and  of  the  validity  of  the  proceedings  thereon."  *  When 
an  order  of  discharge  has  been  granted,  the  court,  if  it  thinks  fit, 
may  award  to  the  bankrupt  '^  a  certificate  to  the  effect  that  his 
bankruptcy  was  caused  by  misfortune  without  any  misconduct  on 
his  part;"  and  this  certificate  will  remove  the  disqualifications  to 
which  he  would  otherwise  be  subjected  under  sect.  32  of  the  Bank- 
ruptcy Act,  1883.« 

§  1751.  While  proof  of  particular  bankruptcy  documents  is  thus 
provided  for  by  special  sections  of  the  Bankruptcy  Act,  1883,  the 
same  Act  also  contains^  a  general  provision,  that  "  all  documents 
purporting  to  be  orders  or  certificates  made  or  issued  by  the  Board 
of  Trade,  and  to  be  sealed  with  the  seal  of  the  Board,  or  to  be 
signed  by  a  secretary  or  assistant  secretary  of  the  Board,  or  any 
person  authorised  in  that  behalf  by  the  President  of  the  Board, 
shall  be  received  in  evidence,  and  deemed  to  be  such  orders  or 

^  Bevell  V.  Blake,  1873 ;  Ex  parte  $  10 ;  and  of  a  certificate  in  arrange- 

Learoyd,  In  re  Foulds,  1878,  C.  A.  ment  cases  granted  in  Ireland,  id. 

s  $  82,  Bubs.  3.     See,  also,  35  &  36  §  64,  Ir. 

V.  c.  58,  §  116,  Ir.  *  46  &  47  V.  c.  62,  {  30,  subs.  1 

*  As  to  which  see  Bkptcv.  Rules,  and  2.    See  Jakeman  v.  Cook,  1879. 

1886,  1890,  F.  62.     See,  also,  as  to  ^  Id.  §  30,  subs.  3. 

the  form  and  effect  of  a  **  certificate  '  See  §  32,  subs.  2;  Bkptcy.  Rules, 

of  conformity "  granted  to  a  bank-  1886,  1890,  F.  66. 

rapt  by  the  Irish  Court  of  Bank-  ^  In  subs.  1  of  S  HO,  of  46  &  47  V. 

ruptcy,  35  &  36  v.  o.  58,  ff  57  and  c.  52. 
68,  Jr.,  amended  by  53  ft  54  V.  c.  71, 
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certificates,  without  farther  proof  unless  the  contrary  is  shown/'  It 
also  provides/  that  **  a  certificate  signed  by  the  President  of  the 
Board  of  Trade  that  any  order  made,  certificate  issued,  or  act  done, 
is  the  order,  certificate,  or  act  of  the  Board  of  Trade,  shall  be  con- 
elusive  evidence  of  the  fact  so  certified." 

§  1752.  The  proof  of  such  notices  as  are  by  the  Bankruptcy  Act, 
1883,  required  to  be  gazetted  or  advertised  in  local  papers,  is  more- 
over facilitated  by  the  registrar  of  each  court  being  empowered*  to 
file  with  the  proceedings  a  memorandum  referring  to  and  giving 
the  date  of  each  advertisement ;  and  by  such  memorandum  being 
made*  "priraft  facie  evidence  that  the  advertisement  in  question  was 
duly  inserted  in  the  issue  of  the  Gazette  or  paper  to  which  the 
memorandum  refers." 

§  1753.  Little  need  be  said  respecting  the  admissibility  and 
efFect  of  other  judicial  documents.  Anawers  in  Chancery,  put  in 
under  the  old  system  of  Chancery  pleading,  and  such  pleas  as 
were  under  that  system,  put  in  upon  oath,  are,  as  we  have  seen,^ 
receivable  against  the  party  by  whom  they  were  sworn,  as  cogent 
admissions  of  the  allegations  which  they  contain ;  but,  as  has  also 
been  pointed  out,*  demurrers  in  equity  are  not  so  receivable,  since 
they  were  merely  hypothetical  statements,  which,  assuming  the  facts 
to  be  as  alleged,  denied  that  the  defendant  was  bound  to  answer. 
Bills  in  Chancery,  whether  for  relief  or  for  discovery,  are  alike 
inadmissible,  excepting  to  prove  their  own  existence,  or  the  insti- 
tution of  a  suit,  or  that  certain  facts  were  in  issue  between  the 
parties  :  their  exclurion  for  other  purposes  resting  upon  the  ground 
that  they  contained  nothing  more  than  mere  suggestions  of  counsel, 
made  for  the  purpose  of  obtaining  an  answer  upon  oath.^  It  seems 
to  followj  by  parity  of  reasoning,  that  pleadings  at  common  law 
under  the  old  system  are  also  inadmissible  as  evidence  of  the  truth 
of  the  facts  stated  therein ; '  unless  they  were  pleadings  requiring 
to  be  verified  by  affidavit.* 

»  By  subs.  2  of  S  HO,  of  46  &  47  V.  •  Ante,  §  828. 

o.  d'2.  *  Boileauv.  Ratlin,  1848;  Doe  v. 

»  See  Bkptcy.  Rules,  1886,  1890,  Syboum,  1796  (Ld.  Kenvon) ;  Tay- 

r.  17  (1),  F.  175;  and  r.  17  (2)  and  lor  v.  Colo,  1799;  ante,  §859. 

F.  175.  '  Boileau  v.  Eutiin,  ltj48  (Parke, 

»  By  Bkptcy.  Bulos,  1886,  1890,  B.). 

T.  17  (4).  ^  See  16  &  16  V.  c  76,  $§  80,  81, 

*  Ante,  §  727.  now  repealed. 
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§§  1754 — 5.*  DepositionSy  though  informally  taken,  are  receivable, 
like  any  other  admissions,  against  the  deponent  whenever  he  is  a 
party ;  ^  or  they  may  be  used  to  contradict  and  impeach  him,  when  he 
is  afterwards  examined  as  a  witness.*  But  before  they  will  be  avail- 
able as  secondary  evidence^  and  as  a  substitute  for  vivft  voce  testimony, 
they  must  be  proved  to  have  been  regularly  taken,  under  legal  pro- 
ceedings duly  pending,  or  on  some  other  occasion  sanctioned  by 
law.*  It  must  in  addition  also  appear — ^unless  indeed  the  case  be 
one  provided  for  by  statute,  or  by  a  rule  of  court — ^that  the 
witness  himself  cannot  be  personally  produced.*  The  depositions 
of  deceased  witnesses  will  in  some  cases  be  admissible  even  against 
strangers :  as,  for  instance,  if  they  relate  to  a  custom,  prescription^ 
or  pedigree,  where  reputation  would  be  evidence ;  for,  as  the  un- 
sworn declarations  of  persons  deceased  would  be  here  received, 
their  declarations  on  oath  are  cl  fortiori  admissible. 

§  1756.  The  effect  as  a  judgment  of  a  refusal  of  an  application 
at  chambers  will  vary  according  to  the  words  in  which  the  refusal 
was  made.  If  the  words  "  no  order  "  be  indorsed  upon  the  sum- 
mons, the  judge  will,  in  general,  be  held  to  have  pronounced  no 
decision  upon  the  merits — so  much  so,  that  the  party  who  failed 
will  be  allowed  to  make  a  second  application — ^but  if  the  indorse- 
ment be  "  application  dismissed,"  this  will  be  regarded  as  a  judg- 
ment, so  much  so,  that  if  he  wishes  to  get  rid  of  it  the  applicant 
must,  within  the  time  limited  by  the  Eules  of  Practice,  move  the 
court  to  rescind  it.* 

§  1757.  In  many  cases  an  unsuccessful  application  to  a  police 
court  does  not  bar  other  proceedings.  Thus,  a  person  who  has 
applied  to  a  metropolitan  police  magistrate  under  the  Metropolitan 
Police  Courts  Act,  1839,'  for  an  order  for  the  delivery  up  of  certain 
goods  of  less  value  than  £15,  which,  after  inquiry,  has  b3en  refused, 
is  not  thereby  estopped  from  bringing  an  action  of  trover  for  the 
same  property.* 

§  1757a.  Moreover,  a  refusal  by  justices  in  petty  sessions  to  make 


>  Gr.  Ev.  §§  552,  555,  in  pari. 

•  Ante,  §  727. 

*  Ante,  §§  1426,  1446  et  seq. 

*  Ante,  §§  464  et  Beq. 

•  Ante,  SS  472  et  seq. 


•  B.  V.  Machen,  1849  (Erie,  J.); 
B.  V,  Herrington,  1864. 

M  &  3  V.  c.  71,  S  40. 

•  Dover  v.  Child,  1876. 
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an  ord^  for  maintenanoe  of  a  bastard,  even  when  made  on  the 
merits,  is  no  bar  to  a  second  application  by  the  mother,  even  after 
a  hearing  upon  the  merits,  though  the  justices  at  the  second 
hearing  may  take  into  consideration  the  fact  of  the  former  dis- 
missal, as  a  material  element  in  guiding  their  judgment.^  An 
order  in  bastardy  drawn  up  in  such  a  form  as  to  be  void  in  law  is, 
too,  no  bar  to  a  second  summons  in  the  same  matter  between  the 
same  parties,  even  though  the  first  order  has  never  been  formally 
set  aside  on  appeal.^  And  an  order  of  quarter  sessions,  quashing 
an  order  of  affiliation  as  being  '^  bad  in  form,"  *  or  in  the  absence 
of  the  applicant,  owing  to  bon&  fide  mistake,^  will  not  be  regarded 
as  a  decision  on  the  merits,  so  as  to  preclude  the  woman  from 
applying  to  the  petty  sessions  for  a  fresh  order.*  "When,  however, 
on  appeal  to  quarter  sessions,  an  order  of  affiliation  is  quashed  on 
the  ground  of  the  insufficiency  of  the  corroborative  evidence,^  such 
order  of  quarter  sessions  is  final,  and  no  further  proceedings  can  be 
taken  before  justices.® 

§  1758.  The  law  as  to  the  admissibility  and  effect  of  atcardSy  as 
being  judgments  between  the  parties,  is  as  follows.  The  decision 
of  an  arbitrator,  who  has  been  duly  appointed,  is  as  conclusive  as 
the  judgment  of  any  other  competent  tribunal  upon  the  subject* 
matter  referred  to  him ; '  and  whether  he  be  a  professional  or  non- 
professional man,®  the  court  will  not  interfere  with  his  award  on 
the  ground  of  any  alleged  error  either  in  law  or  in  fact,  provided,® 
first,  that  he  has  not  exceeded,  or  fallen  short  of,  the  authority 
conferred  upon  him  ;^®  next,  that  the  award  is  final,^^  and  certain,^' 
and  not  admitted  by  the  arbitrator  to  have  been  made  under  a 
mistake  ;^®  and  lastly,  that  it  does  not  prescribe  what  is  either  illegal^* 


1  B.  V.  Machen,  1849 ;  B.  v.  (htiiit, 
1867  ;  35  &  36  V.  c.  65,  §  4:  8  &  9 
V.  c.  10  ("The  Bastardy  Act,  1845'*). 

>  R.  V.  Brisby,  1849. 

•  Ex  parte  Harrison,  1852;  B.  v. 
Glynue,  1871  (Blackburn,  J.}. 

•  B.  V.  May,  1880. 

•  8  &  9  V.  c.  10  (**The  Bastardy 
Act,  1845"),  §6. 

•  B.  V.  Glynne,  1871. 

'  Doe  V.  Bosser,  1802 ;  Commings 
V.  Heard,  1869.  But  see  Newall  v. 
Elliot,  1863.  See,  also,  Bhodes  v. 
Airdale  Drain.  Com.,  1876. 


•  FuUer  v.  Fenwick,  1846  (Wilde, 
C.J.);  In  re  Brown  and  Groydon 
Can.  Co.,  1839  (Ld.  Denman). 

•  Toby  V.  Lovibond,  1848  (Wilde, 
C.J.);  Barrett  v.  Wilson,  1834; 
Johnson  v,  Durant,  1831 ;  Phillips 
V,  Evans,  1843. 

w  In  re  Stroud,  1849  (Maule,  J.). 

"  Bhear  v.  Harradine,  1852. 

"  Williamfl  v.  Wilson,  1853. 

w  Dinn  v.  Blake,  1875. 

"  East  Union  Bail.  Co.  v.  East 
Cos.  Bail.  Co.,  1853  (Ld.  Campbell); 
Alder  v.  Sayill,  1814. 
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or  impossible.  But  an  award,  unlike  a  yerdict  or  judgment,  cannot 
be  received  as  evidence  in  the  nature  of  reputation;^  though  it 
may  occasionally  be  admissible,  in  conjunction  with  the  submission 
to  arbitration,  as  an  act  of  ownership.^  An  award,  moreover,  is 
not  evidence  of  an  account  stated  between  the  parties  to  the  sub- 
mission ;'  unless,  perhaps,  in  the  single  event  of  there  being  no 
regular  agreement  to  refer,  and,  consequently,  no  award  capable  of 
being  enforced  in  law.  In  such  a  case,  as  the  arbitrator  is  not  a 
judge,  he  might  possibly  be  deemed  the  agent  of  the  parties  for 
the  purpose  of  settling  their  accounts.^ 

§  1759.  The  law  with  respect  to  the  admissibility  and  effect  of 
probates,  and  of  letters  of  administration  with  wills  annexed,  as 
being  in  the  nature  of  judgments,  has  been  much  altered  by  the 
Court  of  Probate  Act,  1857.*  Formerly  such  documents  were 
uniformly  rejected,  whether  tendered  as  primary  or  as  secondary 
evidence  of  the  contents  of  a  will,  on  the  tried  of  any  cause  relating 
to  real  estate  ;^  and  so  absurdly  jealous  were  the  temporal  courts 
of  spiritual  interference,  that  even  when  a  will  of  lands  was 
irretrievably  lost,  nothing  would  induce  them  to  look  at  the  pro- 
bate,' though  had  the  inquiry  related  to  personalty,  such  a  docu- 
ment would  have  furnished  conclusive  evidence,®  and  though  they 
readily  received  the  testimony  of  a  witness,  who  undertook  to  state 
the  contents  of  the  will,  having  heard  it  once  read  before  the 
testator's  family  on  the  day  of  his  funeral.^  This  anomaly  has  to 
a  great  extent  been  remedied.  The  Court  of  Probate  Act  of  1857  ^* 
provides  ^^  that  where  a  will  affecting  real  estate  is  proved  in  solemn 
form,  or  is  otherwise  the  subject  of  a  contentious  proceeding 
in  the  Probate  Division,  the  heir,  devisees,  and  other  persons 
interested  in  the  real  estate  shall,  as  a  general  rule,  be  cited  to  see 


>  Evans  t^.  Bees,  1839;  B.  v. 
Cotton,  1813 ;  Wenman  v,  Mackenzie, 
1865  ;  ante,  §  626. 

*  Brew  V,  Haren,  1877  (Ir.). 
»  Bates  V.  To^wnley,  1848. 

*  Keen  v.  Batshore,  1794  (Eyre, 
C.J.);  commented  on  in  Bates  v. 
Townley,  1848. 

*  20  &  21  V.  0.  77  (as  amended  by 
"The  Statute  Law  Bevision  Act, 
1892,"  or  55  &.  56  Y.  c.  19);  and  20 


&  21  V.  c.  79,  Ir. 

•  Doe  V.  Calvert,  1810  (T^d.  EUen- 
borougb). 

'  Id. 

•  Allen  V.  Dundas,  1789. 

•  2  Camp.  390,  n.,  citing  Anon, 
case,  1810,  coram  Wood,  B. 

»  20  &  21  V.  c.  77. 

"  By  §  61.  See,  also,  correspond- 
ing enactment  in  tJie  Inah  Act,  20  ft 
21  V.  c.  79,  S  65. 
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proceedingB,  or   to   become  parties,'   and  it  also   enacts,'    that 
*^  Where  probate  of  such  will  is  granted  after  such  proof  in  solemn 
form,  or  where  the  validity  of  the  will  is  otherwise  declared  by  the 
decree  or  order  in  such  contentious  cauRC  or  matter  as  aforesaid, 
the  probate,  decree,  or  order  respectively  shall  enure  for  the  benefit 
of  all  persons  interested  in  the  real  estate  affected  by  such  will, 
and  the  probate  copy  of  such  will,  or  the  letters  of  administration 
with  such  will  annexed,  or  a  copt/  thereof  respec^Yelj  stamped  with 
the  seal  of  "  [the  Probate  Division]  '^  shall  in  all  courts,  and  in  all 
suits  and  proceedings  affecting  real  estate  of  whatever  tenure, 
(save  proceedings  by  way  of  appeal  under  this  Act,  or  for  the 
revocation  of  such  probate  or  administration),  be  received  as  con- 
elusive  evidence  of  the  validity  and  contents  of  such  uilly  in  like 
manner  as  a  probate  ifi  received  in  evidence  in  matters  relating  to 
the  personal  estate ;  and  where  probate  is  refused  or  revoked  on 
the  ground  of  the  invalidity  of  the  will,  or  the  invalidity  of  the 
will  is  otherwise  declared  by  decree  or  order  under  this  Act,  such 
decree  or  order  shall  enure  for  the  benefit  of  the  heir-at-law  or 
other  persons,  against  whose  interest  in  real  estate  such  will  might 
operate,  and  such  will  shall  not  be  received  in  evidence  in  any  suit 
or  proceeding  in  relation  to  real  estate,  save  in  any  proceeding  by 
way  of  appeal  from  such  decrees  or  orders."    §  63  '  empowers  the 
Probate  Division,  at  its  discretion,  to  proceed  in  any  case  without 
citing  the  heir  or  other  persons  interested  in  real  estate ;  but  it 
provides  that  the  probate,  decree,  or  order  of  the  court  shall  not 
affect  any  such  person,  '^  unless  he  has  been  cited  or  made  partj 
to  the  proceedings,  or  derives  title  under  or  through  a  person  so 
cited  or  made  party." 

§  1760.  The  same  Act  further  provides,^  that  in   any  action 


^  See  Reg.  78  of  Rulefi  of  1862  for 
Court  of  Probate  in  contentious 
buidness,  and  Form  No.  4. 

*  By  §  62.  See,  also,  correspond- 
ing enactment  in  the  Irish  Act,  20  & 
21  V.  c.  79,  §  66. 

«  See,  also,  20  &  21  V.  c.  79,  §  67, 
It. 

*  By  §  64.     By  S  65,  the  presiding 

t'udge  at  the  trial  has  power  to  direct 
»y  whom  Uie  costs  of  proof,  under 
{  64,  are  to  be    borne.    The  cor- 


responding proTisicn  to  $  64  in  the 
Irish  Act  is  20  A  21  Y.  c.  79,  {  68, 
Ir.,  in  which,  however,  the  interrals 
allowed  for  giving  notice  are  respec- 
tively seven  and  three  days  (instead 
of  tefi  and  four  days,  as  in  the 
English  Act).  See,  further,  14  &  la 
V.  c.  57,  §  108,  Ir.,  as  to  a  somewhat 
similar  practice  in  the  Civil  Bill 
Courts,  excepting  that  no  notice  is 
required  to  be  given ;  and  JacksoD 
V.  Jackson,  1842  (Ir.). 
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**  where,  aooording  to  the  existing  law,  it  would  be  neoessary  to 
produce  and  prove  an  original  will  in  order  to  establish  a  devise  or 
other  testamentary  disposition  of  or  affecting  real  estate,  it  shall  be 
lawful  for  the  party  intending  to  establish  in  proof  such  i  devise  or 
other  testamentary  disposition  to  give  to  the  opposite  party,  ten 
daps  at  least  before  the  trial  or  other  proceeding  in  which  the  said 
proof  shall  be  intended  to  be  adduced,  notice  that  he  intends,  at 
the  said  trial  or  other  proceeding,  to  give  in  evidence  as  proof  of 
the  devise  or  other  testamentary  disposition  the  probate  of  the  said 
will,  or  the  letters  of  administration  with  the  mil  annexed^  or  a  copy 
thereof  stamped  with  BJij  seal  of  "  [the  Probate  Division]  ;  "  and  in 
every  such  case  such  probate  or  letters  of  administration,  or  copy 
thereof  respectively  stamped  as  aforesaid,  shall  be  sufficient  evidence 
of  such  will  and  of  its  validity  and  contents,  notmthstanding  the 
same  may  not  have  been  proved  in  solemn  form^  or  have  been  other- 
wise declared  valid  in  a  contentious  cause  or  matter,  as  herein 
provided,  unless  the  party  receiving  such  notice  shall,  within  four 
days  after  such  receipt,  give  notice  that  he  disputes  the  validity  of 
Wch  devise  or  other  testamentary  disposition." 

§  1761.  The  notice  required  by  the  last  cited  enactment  need 
not  specify  the  purpose  for  which  the  evidence  is  wanted.^  Next, 
though  the  Act  directs  that  the  notice  shall  be  given  "  to  the 
opposite  party,"  that  direction  will  be  satisfied  by  giving  it  to  his 
solicitor  or  agent ;  and,  indeed,  under  ordinary  circumstances,  this 
will  be  the  more  convenient  course  to  pursue.*  Thirdly,  in  stating 
that  the  probate  shall  be  "sufficient  evidence"  of  the  will,  the 
Legislature  meant,  that  it  shall  be  prim&  facie,  as  contradistin- 
guished from  conclusive,  evidence.'  Fourthly,  the  stamp  mentioned 
in  the  Act  is  not  required  for  the  probate  or  letters  of  administra- 
tion, but  only  for  the  copy  of  those  documents;^  and  lastly, 
notwithstanding  the  statute,  a  probate  will  not  be  evidence  to 
prove  the  appointment  of  testamentary  guardians.^ 

§  1762.  The  admissibility  and  effect  of  orders  made  by  the 
Local  Government  Board,®  on  questions  touching  the  settlement, 

»  Cope    V.    Mooney,    1862    (Jr.) ;  *  Kippon  v.  Priest,  1863  (Keating, 

Irwin  V.  Callwell,  18H0  (Jr.).  J.). 

•  Barradough     tr.     Greenhough,  •  Cope  v.  Mooney,  1862  (Ir.). 
1867.  •  Constituted  by  34  &  35  V.  c.  70, 

•  Id.  §  2,  out  of  what  was  formerly  the 

Poor  Law  Board* 
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removal,  and  ohargeability  of  paupers  is  goTemed  by  the  following 
enactment,^  '*  the  guardians  of  any  two  unions  or  parishes,  or  the 
guardians  of  a  onion  and  the  guardians  of  a  parish,  or  the  guar* 
dians  of  a  union  or  parish  and  the  overseers  of  any  parish,  or  the 
overseers  of  any  two  parishes,  between  whom  any  question  affecting 
the  settlement,  removal,  or  chargeability  of  any  poor  person  shall 
arise,  may,  if  they  think  fit  so  to  do,  by  agreement  in  writing 
executed  in  respect  of  any  guardians  by  sealing  with  their  oommon 
seal,  and  in  respect  of  overseers  by  the  sigDatures  of  a  majority  of 
them,  submit  such  question  to  the  board  for  their  decision  ;  and 
the  board  may,  if  they  see  fit,  entertain  such  question,  and  by  an 
order  under  their  seal  determine  the  same ;  and  every  such  order 
shall  be  in  all  courts,  and  for  all  purposes,  final  and  conclusive 
between  the  parties  submitting  such  question,  as  to  the  question 
therein  determined." 

§  1763.  An  order  adjudicating  the  amount  of  the  stamp  which 
a  document  ought  to  bear  may  be  rendered  conclusive  by  com- 
pliance with  the  following  enactment.  By  the  Stamp  Act,  1891, 
the  Commissioners  of  Inland  Bevenue  may  be  required  by  any 
person  to  express  their  opinion  with  reference  to  any  executed 
instrument  as  to  whether  it  is  chargeable  with  any  stamp  duty, 
and  if  so,  with  what  amount.'  Persons  dissatisfied  with  their 
decision  may  appeal  to  the  High  Court  of  that  part  of  the 
kingdom  where  the  case  has  arisen.'  They  must  then  impress 
upon  the  document  a  particular  stamp,  denoting  either  that  no 
duty  is  chargeable,  or  that  the  proper  duty  has  been  paid ;  and  in 
either  event,  the  document  so  stamped  ''  shall  be  admissible  in 
evidence,  and  available  for  all  purposes,  notwithstanding  any 
objection  relating  to  duty."^  The  adjudication  of  the  comnus- 
sioners  under  these  provisions  operates  as  a  judgment  in  rem,  and 
is  conclusive  on  strangers  as  well  as  on  parties,  but  must  be 
pronounced  before  objection  has  been  taken  to  the  reception  of  the 
document  in  evidence.* 

§  1764.  No  precise  rule  can  be  laid  down  as  to  how  tax  judicial 
documents  will  be  evidence  of  the/^^'/«  recited  in  them.     This  most. 


»  14  &  15  V.  c.  105  ("The  Poor  *  Id.  §  12,  subs.  6. 

Law  Amendment  Act,  1851 "),  §  12.  *  Prudential  Mutual  Assur.  AsBoa 

s  See  54  &  55  Y.  c  39,  J  12.  v.  Cuizon,  1852. 
»  Id.  S  13. 
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in  eaoh  case,  depend  upon  the  language  of  the  particular  Act  of 
Parliament  under  which  the  question  arises.^ 

§  1765.  Proof  of  the  existence  of  facts  may  be  sometimes  afforded 
by  documents.  Thus  the  production  of  a  writ  of  supersedeas  is 
sufficient  evidence  both  of  the  issuing  of  the  fiat  against  a  bankrupt, 
and  of  the  fact  of  such  fiat  having  been  superseded.^  A  warrant 
of  commitment,  and  a  conviction,'  are  each  to  a  certain  extent 
evidence  of  the  facts  recited  therein ;  and  if,  therefore,  in  an  action 
against  a  justice  for  false  imprisonment,  either  be  put  in  by  the 
plaintiff  reciting  the  information  on  oath  on  which  it  purports  to 
have  been  founded,  such  recital  will  relieve  the  defendant  from  the 
necessity  of  formally  proving  the  information.* 

§  1766.  The  existence  alike  of  the  judgment  on  which  it  was 
founded,  and  of  the  action  in  which  such  judgment  was  recovered, 
are,  in  cases  in  which  the  judgment  debtor  sues  the  sheriff, 
sufficiently  proved  by  the  production  of  the  writ  of  fi.  fa.,  and  the 
sheriff  may  in  such  an  action  justify  under  such  writ ;  but  if 
the  action  be  brought  by  a  stranger,  both  the  writ  and  the 
judgment  must  be  proved.^  The  rule  applies  as  well  to  a  case 
where  the  vendee  of  the  sheriff  is  a  party,  as  where  it  is  the  sheriff 


^  For  example,  on  the  one  hand, 
under  §  26  of  *'The  Trustee  Act, 
1893  "  (56  &  67  V.  c.  53),  a  "  vesting 
order"  may,  under  certain  circum- 
stances, be  made  by  the  High  Court 
for  the  purpose  of  conveying  or 
assigning  lands,  or  of  releasing  or 
disposing  of  contingent  rights,  such 
vesting  orders  being  founded  on 
allegations  as  to  the  incapacity, 
absence,  survivorship,  death,  or  in- 
testacy of  any  trustee  or  mortgagee, 
and  any  vesting  order  made  under 
the  provisions  of  the  Act,  by  §  32  of 
the  same  Act,  has  the  same  effect 
as  if  all  necessary  conveyances  had 
been  duly  executed  bv  all  necessary 
parties.  On  the  other  hand,  an 
order  under  §  43  of  the  old  Irish 
**  Incumbered  P]>tate8  Act"  (12  &  13 
V.  c.  77,  Ir.,  now  repealed  oy  38  & 
39  V.  c.  66),  though,  by  §  49  of  the 
former  Act,  it  is  per  se  conclusive 
evidence  that  the  court  have  power 
to  make  it,  that  all  necessary  parties 
were  present,  that  a  proper  petition 
was  presented,  and  that  due  applica- 
tion was  made,  is  no  proof  whatever 


either  as  to  the  title  of  parties  stated 
in  it  to  have  been  owners  of  the  pro- 
perty (Blake  V,  Jennings,  1861  (Ir.)), 
or  of  deeds,  wills,  or  other  docu- 
ments executed  therein :  Id. 

*  Gervis  v.  Gd.  West.  Canal  Co., 
1816;  Wright  v.  Colls,  1849.  But 
apparently  the  existence  of  a  warrant 
of  attorney  cannot  be  so  proved  as 
to  render  its  production  unnecessary 
merelj^  by  putting  in  a  rule  of  court 
by  which  it  is  set  aside :  Compton  v. 
Cnandless,  1801  (Ld.  Kenyon).  And 
see  Yorke  v.  Brown,  1842. 

»  Ante,  §§  1669  et  seq. 

*  Haylock  v.  Sparke,  1853,  seem- 
ingly overruling  Steven  v.  Clark, 
1842  (CressweU,  J.).  See  ante, 
5  728. 

»  Doe  V.  Murless,  1817  (Bayley, 
J.).  The  reason  for  this  distinction 
seems  to  be,  that,  in  the  former  case, 
the  plaintiff,  having  been  a  party 
to  the  original  action,  must  be  aware 
of  the  existence  of  the  judgment,  and 
might  have  moved  to  set  it  aside,  ii 
it  be  open  to  objection :  Id. 
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himself,  and  where  he  is  plaintiff  as  well  as  where  he  is  defendant^ 
It,  however,  possibly  may  not  apply  where  the  execution  oreditor 
is  himself  the  purchaser  from  the  sheriff.' 

§  1767.  Inquisitions  are  generally  admissible  as  primft  faoie 
evidence  of  the  facts  stated  in  them.  This  admissibility  rests  upon 
the  ground  that  they  contain  the  result  of  inquiries  made  under 
competent  authority,  concerning  matters  in  which  the  public  is 
interested.'  As  such,  they  are  receivable  even  against-  strangers, 
though,  as  before  observed,  they  are  far  from  being  conclusive 
evidence.^  These  documents,  since  the  abolition  of  writs  of  right, 
and  the  passing  of  the  modem  statutes  of  limitation,  have  become 
of  much  less  importance  as  evidence  than  they  formerly  were,  bat 
still  are  occasionally  of  value,  especially  in  matters  of  pedig^ee,^  in 
questions  respecting  the  right  of  church  patronage,  or  the  existence 
or  amount  of  a  modus,  and  in  peerage  claims. 

§  1768.  Among  the  most  important  of  inquisitions  is  Domesday* 
hook,^  This  is  the  most  ancient  inquisition  extant,  and  was  com- 
piled a  few  years  after  the  Conquest  by  commissioners,  styled  the 
Justiciaries  of  the  King,  upon  the  oaths  of  the  sheriffs,  the  lords  of 
the  manors,  the  presbyters  of  every  church,  the  reves  of  every 
hundred,  and  the  baUifis  and  six  villans  of  every  village.  It 
contains  a  general  survey  of  all  the  counties  of  England,  except 
the  four  northern,  and  specifies  the  name  and  local  position  of  each 
place ;  its  possessor  in  the  time  of  King  Edward  the  Confessor ;  its 
possessor  at  the  time  of  the  survey;  how  many  hides  in  the  manor; 
how  many  carrucates  in  demesne;  how  many  homagers,  cotarii, 
Bcrvi,  freemen,  and  tenants  in  socage;  what  quantity  of  wood, 
meadow,  and  pasture ;  what  mills  and  fish-ponds ;  what  the  grosB 
value  in  King  Edward's  time,  and  at  the  time  of  the  survey ;  and 
how  much  each  freeman  or  sockman  had  at  these  respective 
p^riods.^    It  is  not  often  available  as  practical  evidence,  owing  to 

'  Doe  V.   Murless,  1817  (Bayley,  ante,  §  1533. 

J.) ;  ante,  §  729.  "^  Those  who  wish  for  further  in- 

'  Doe  V.  Smith,  1817.  formation  on  this  subject  are  referred 

»  2  Ph.  Ev.  125.  to  Sir  H.  Ellis's  Introd.  to  Domes- 

•  Ante,  §  1674.  day,  iu  two  vols. ;    Ingnlphus,  ed. 

•  See  De  Rooa  Peer.,  1805,  H.  L.  Gale,  pp.  79,  80 ;   Bradv,  Hist,  of 

•  Now  deposited  in  the  Record  Eng.  205—208 ;  Miss  Strickland's 
Office.  See  ante,  §  1485,  n.  As  to  the  Lives  of  Queens  of  England,  yoL  i 
mode  of  proving  entries  therein,  see  pp.  91 — ^93. 
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the  frequent  changes  of  name  which  the  hundreds  and  other 
places  described  in  it  have  undergone  since  the  eleventh  century ;  ^ 
though  this  defect  has,  to  a  certain  extent,  been  remedied  by  the 
learned  labours  of  our  antiquaries. 

§  1769.  Other  inquisitions  which  are  admissible  in  evidence  to 
support  or  defeat  peerage  claims,,  or  other  claims  founded  on 
pedigrees,^  are  the  Visitation  Books,  deposited  at  the  Heralds* 
College.  They  contain  the  pedigrees  and  coats  of  arms  of  the 
nobility  and  principal  gentry  in  England,  and  were  compiled 
during  the  16th  and  17th  centuries  by  heralds,  acting  under 
commissions  from  the  Crown.'  Occasionally  the  House  of  Lords 
has  required  the  production  of  the  commission  imder  which  the 
visitation  was  made.^  Copies  of  these  visitations  have,  morover, 
been  unifonnly  rejected ;  ^  though  it  is  difficult  to  see  on  what 
ground,  if  the  originals  can  be  regarded  as  public  official  docu- 
ments.^ 

§  1769a.  The  report  of  a  committee  appointed  by  a  public 
department  in  a  foreign  State,  though  addressed  to  that  depart- 
ment and  acted  on  by  the  Government,  is  not  necessarily  admis- 
sible in  the  courts  here,  as  evidence  of  all  the  facts  stated  therein.^ 

§  1770.  In  Ireland,  the  Down  Survey,  which  was  made  during 
the  reign  of  Charles  11.,  is  by  statute'  rendered  conclusive  as  to 
the  boundaries  of  what  are  called  "  the  old  and  new  interests," — 
that  is,  of  the  lands  apportioned  between  the  aboriginal  inhabitants 
of  Ireland  and  the  English  and  Scotch  settlers.  It  is  also  admis- 
fiible  in  evidence  as  a  public  document  on  all  questions  between 
any  persons  respecting  the  matters  stated  in  it.® 


^  Sir  A.  Ellis's  Introd.  vol.  i. 
D.  34. 

*  Matthews  v;  Port,  1687;  Pitton 
V.  Walter,  1719 ;  Lei>h  Peer.  (1829), 
H.  L.  part.  2,  138;  De  Lisle  Peer., 
1826,  H.  L.,  Min.  Ev.  12;  Tracy 
Peer.,  1839,  H.  L.,  Min.  Ev.  18. 

»  Hubb.  Ev.  of  Sue.  641,  542. 
See  ante,  §  657. 

*  Hubb.  Ev.  of  Sue.  546  et  seq., 
and  cases  there  cited.  See,  also, 
Shrewsbury  Peer.,  1857,  H.  L. 

»  Matthews  v.  Port.  1687 ;  Ld. 
Thanet  v.  Forster,  1683 ;  Hubb.  Ev. 


of  Sue.  548. 

•  See  ante,  §§  1598,  1599.  As  to 
the  admissibility  of  other  books  kept 
at  the  Heralds'  College,  see  Hubb. 
Ev.  of  Sue.  538—566. 

'  Sturla  V.  Precda,  1880,  which 
deserves  attention  as  containing  able 
judgments  on  an  interesting  branch 
of  law. 

•  14  &  15  0.  2,  c  2,  Ir. ;  17  &  18 
0.  2,  c.  2,  §  5,  Ir. 

•  Abp.  of  Dublin  v.  Ld.  Trimleston, 
1849  (It.);  Tisdall  v.  Pamell,  1863 
(Ir.). 


1167 


DOWN  SURVEY — OKDNANCE  8UEVEY — MAPS.        [PABT  T. 

S  1770a.  The  Books  of  DistributionB,  too,  though  they  are  only 
abstracts  of  the  survey  mentioned  in  the  last  paragraph,  will  he 
reoeived  in  evidence,  as  having  been  compiled  under  public 
authority,  and  being  preserved  among  the  records  of  a  public 
office.* 

§  1770  b.  But  the  Irish  Ordnance  Survey,  though  notoriously 
drawn  up  with  great  care  and  accuracy,  is,  like  the  English  one, 
not  regarded  by  the  courts  of  law  as  a  public  document,  and  it  is 
consequently  inadmissible.*  Still,  though  not  evidence  of  title,  it 
may  sometimes  be  admissible  on  other  questions — such,  for  example, 
as  disputes  as  to  boundsiry.' 

§  1770c.  Moreover,  all  surveys  and  maps,  even  when  they  cannot 
be  treated  as  public  documents,  will  occasionally  be  reoeived  in 
evidence,  as  admissions  of  persons  in  privity  with  those  against 
whom  they  are  tendered.* 

§  1771.  In  Ireland  every  order  made  by  the  Lord  Lieutenant 
and  Council  under  any  of  the  modem  statutes  for  defining  the 
boundaries  of  Irish  Counties,  and  other  divisions  and  denominations 
of  land,  is  in  itself  "  conclusive  evidence  of  every  fact  and  circum- 
stance necessary  to  authorise  the  making  thereof,"  and  must  be 
taken  to  have  been  made  in  conformity  with  the  provisions  of  the 
Acts.*  It  may  be  conclusively  proved  by  any  copy  "  purporting 
to  be  certified  as  a  true  copy  "  by  the  clerk  of  the  Privy  Council, 
or  by  a  printed  copy  published  in  the  Dublin  Gazette.*  A  copy, 
too,  of  any  map  referred  to  in  any  such  order,  or  of  any  part  of 
such  map,  purporting  to  be  certified  as  a  true  copy  by  such  clerk, 
is  conclusive  evidence  of  the  original  map  or  the  part  thereof  of 
which  it  purports  to  be  a  copy.^ 

§  1772.  Old  ecclesiastical  terriers  are  returns  of  the  temporal 


I  Poole  V.  Griffith,  1865  (Ir.);  con- 
firming Knox  V.  Ld.  Mayo,  1858 
(Ir.)  (Xapier,  C);  and  8pai^ht  v. 
Twiss,  18(>8  (Ir.) ;  and  overruling  on 
this  point  Abp.  of  Dublin  v.  Ld. 
Trimleston,    1849   (Ir.);    which  see 

fenorally,  as  to  the  admissibility  of 
ecrees  of  the  Court  of  Claims. 
*  As  to  the  Irish  Survey,  see  Swift 
V.  MTiornan.  1848  (Ir.)  jiradv,  C); 
Tisdall  V.  Pamell,  186:5  (Ir.)  (Pigot, 
O.B.);  as  to  English  Ordnance  Survey, 


see  Bidder  v.  Bridges,  18S5  (Ear, 
J. ) ;  also,  Beaufort  ( Duke  of)  v.  Smith, 
1849,  as  to  a  Public  Survey  by  order 
of  Cromwell. 

*  Caton  V.  Hamilton,  1889. 

*  Earl  V.  Ijewis,  1801 ;  Pollard  v, 
Scott,  1791;  Wakeman  V. West,  1836; 
Doe  V.  Lakin,  1836. 

«  35  &  36  V.  c.  48  (**  The  County 
Boundai-ies  (Ireland)  Act,  1872  "),  §  2. 

*  Id.  §  3. 
'  Id.  §  4. 
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possesBions  of  the  churoh  in  ererj  parish,  made  from  time  to  time 
bj  virtue  of  the  87th  oanon^  and  deposited  in  the  bishop's  registry, 
or  the  reg^try  of  the  archdeacon  of  the  diocese,  or,  occasionally,  in 
the  chest  of  the  parish  church.  Such  "  terriers  "  are  receivable  in 
evidence,  when  proved  to  have  come  from  the  proper  repository,* 
Their  admissibility  rests  partly  upon  the  official  character  of  the 
statements  they  contain,  but  principally,  upon  the  ground  that 
they  are  admissions  by  persons  who  stood  in  privity  with  the 
litigants.' 

§  1772a.  E.etums  made  by  the  incumbents  of  livings  in  answer 
to  queries  sent  to  them  by  the  bishop  of  the  diocese,  for  the  infor- 
mation of  the  Governors  of  Queen  Anne's  Bounty,  are  also 
admissible  in  evidence,  on  the  same  principle  as  inquisitions,  where 
the  question  relates  to  the  rights  of  the  Church.^ 

§  1773.  Copies  of  Court  Bolls,  and  especially  presentments  of 
manor  courts,  are, — as  already  pointed  out,^ — admissible  in  evidence, 
to  prove  either  the  customs  or  bounds  of  a  manor,  or  any  other 
matters  of  public  and  general  interest  connected  with  a  manor, 
which  are  capable  of  being  proved  by  evidence  of  reputation. 
Moreover,  copies  of  court  rolls,  purporting  to  be  surrenders  of 
property  by  a  person  proved  to  be  then  in  possession,  and  admit- 
tances accordingly,  will,  in  an  action  by  the  surrenderee  wherein 
his  ownership  is  disputed,  be  good  evidence  of  the  existence  of  the 
manor,  and  of  such  property  being  within  it.^  As  between  sur- 
renderor and  surrenderee,  a  presentment  of  an  admittance  upon  a 
surrender  out  of  court  is  primary  evidence  of  the  surrenderee's 
title,  without  producing  the  original  surrender.' 

§  1774.^  The  principles  on  which  official  registers  are  admitted  as 
evidence  to  prove  the  principal  fact  which  they  record,  e.  g.y  a  mar- 
riage or  a  death,  have  already  been  explained.'  But  they  are  also 
admissible  as  competent  evidence  of  other  facts  only  where  such 
facts  are  required  by  law  to  be  recorded  in  them  for  the  public 
benefit,  and  are  necessarily  within  the  knowledge  of  the  registering 

>  1  St.  Ev.  238, 239 ;  B.  N.  P.  248.  «  Ante,  §  623;  and  see  also  §§  612, 

The  repoBitory  need  not  be  the  moat  613. 

proper  place  of  deposit.     See,  ante,  ^  Standen  v.  Chrismas,  1847. 

§§    659   et   seq.,   and  Croughton  v.  '  Doe  v.  Olley,   1840.     See,  also, 

Blake,  1843.  Doe  i;.  Hall,  1812 ;  Doe  v.  Mee,  1833 ; 

*  2  Ph.  Ev.  120.  E.  V.  Thurscrosa,  1834. 

<  Cair  V.  Mostyn,  I860*  ^  Gr.  Ev.  §  493,  in  Bome  part 

*  Ante,  S  ld9U 
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officer.^  Thus,  on  the  one  hand,  a  marriage  register  is  evidence, 
not  only  of  the  fact  of  the  marriage,  but  of  the  time  of  its  oelebr^- 
tion ;  for  both  these  facts  must  have  been  known  to  the  clergyman 
making  the  entry,  and  it  was  his  duty  to  state  them  correctly  in 
the  register.'  But,  on  the  other  hand,  a  register  of  baptism  while 
evidence  of  that  fact,  and  of  its  date,  furnishes,  even  if  it  state  the 
date  of  his  birth,  no  proof  of  the  age  of  the  party,  further  than 
that  the  person  to  whom  it  relates  was  bom  at  the  date  of  the 
ceremony ;'  neither,  taken  per  se,  is  it  any  evidence  of  the  plaoe 
where  the  child  was  bom — although,  if  other  circumstances  be 
proved,  as  that  the  child  at  the  time  of  baptism  was  very  young, 
or  had  since  been  removed  to  the  parish  where  the  reg^ter  was 
kept,  or  relieved  by  such  parish  while  living  beyond  its  limits, 
it  may  then,  in  connexion  with  these  facts,  afford  presumptive 
evidence  of  the  place  of  birth.^  In  one  case,  however,  it  is  said 
that  a  register  may  be  slight  proof  of  a  collateral  fact  mentioned 
in  it.  For  if  the  register  contains  a  statement  that  the  child  was 
illegitimate,  it  seems  that  it  may  be  read  as  some  proof  of  that  fact, 
being  regarded  as  evidence  of  the  reputation  in  the  parish.^ 

§  1775.  Registers  of  births  and  deaths,  imder  the  Births  and 
Deaths  Registration  Act,  1836,*  as  amended  by  the  Births  and 
Deaths  Registration  Act,  1874,^  are  not  admissible  in  evidence  at 


1  Lyell  V.  Kennedy,  1884,  0.  A. 

*  Doe  V.  Barnes,  1834  (Ld.  Den- 
man).  As  to  certified  copies  of  it 
under  seal  of  General  Registry  Office 
being  evidence,  see  6  &  7  W.  4, 
0.  86,  §  38,  cited  ante,  §  1601,  n., 
title  "Birth,  &c.  Registers";  E.  v, 
Hawes,  1847.  As  to  Quaker  marriages, 
see  35  &  36  Y.  c.  10  {''  The  Marriage 
(Society  of  Friends)  Act,  1872  "). 

»  Ryan  v.  Ring,  1890  (Ir.) ;  Gle- 
nister  v.  Harding,  In  re  Turner,  1885 
rChittv,  J.);  R.  V.  Clapham,  1829 
(Ld.  Tenterden) ;  Burghart  v.  Anger- 
stein,  1834  (Alaerson,  B.) ;  Wihen  v. 
Law,  1821  (Bayley,  J.). 

*  R.  V.  North  Petherton,  1826 ;  R. 
V,  Lubbenham,  1834;  R.  v.  St. 
Katharine,  1831.  See  R.  v,  Crediton, 
1858. 

^  Cope  V.  Cope,  1833  (Alderson, 
J.). 

*  6  &  7  W.  4,  c.  86,  §  38,  cited 
ante,  §  1601,  n.,  under  title  '*  Birth, 
&o.  Registers." 


^  37  &  38  y.  0.  88,  §  38,  enacts, 
thafc  **  an  entry  or  certified  copj  of 
an  entry  of  a  birth  or  death  in  a 
register  under  *The  Births  and 
Deaths  Registration  Acts,  1836  to 
1874,'  or  in  a  certified  copy  of  such 
a  register,  shall  not  be  evidenoe  of 
such  birth  or  death,  unless  such  entry 
either  purports  to  be  signed  by  some 
person  professing  to  be  the  informant 
and  to  oe  such  a  person  as  is  required 
by  law  at  the  date  of  such  entr}*  to 
give  to  the  registrar  information  con- 
cerning such  birth  or  death,  or  pur- 
ports to  be  made  upon  a  certificate 
from  a  coroner,  or  m  pursuance  oi 
the  provisions  of  this  Act  with  respect 
to  the  registration  of  births  and 
deaths  at  sea.  When  more  than 
three  months  have  intervened  be- 
tween the  day  of  the  birth  and  the 
day  of  the  registration  of  the  birth 
of  any  child,  the  entry  or  certified 
copy  of  the  entry,  made  after  the 
commencement  of  this  Act,  ol  tha 
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all,  unless  the  entries  purport  to  be  signed  in  aooordanoe  with  the 
prescribed  rules.  On  proof,  however,  that  the  requirements  of  the 
Acts  have  been  duly  complied  with,  the  entries,  or  certified  copies 
of  them,  become  evidence,^  not  only  of  the  births'  and  deaths  to 
which  they  relate,  but  of  the  place  where  these  events  occurred, 
whenever  by  the  direction  of  the  Begistrar-General  that  fact  has 
been  added  to  the  entry ;'  but  the  register  books  kept  imder  the 
Begistration  of  Burials  Act,  1864,  are  simply  ^'  evidence  of  the 
burials  entered  therein."* 

§  1775a.  The  Register  of  Patents,* — ^which  is  kept  at  the  Patent 
Office,  and  which  contains  "  the  names  and  addresses  of  grantees 
of  patents,  notifications  of  assignments  and  of  transmissions  of 
patents,  of  licenses  under  patents,  and  of  amendments,  extensions 
and  revocations  of  patents,  and  such  other  matters  affecting  the 
validity  or  proprietorship  of  patents  as  may  from  time  to  time  be 
prescribed,'* — ^is  prim&  facie  evidence  of  any  matters  by  the  Patents, 


birth  of  sach  child  in  a  register 
under  *  The  Births  and  Deaths  Be- 
gistration  Acts,  1836  to  1874/  or  in 
a  certified  copy  of  such  a  register, 
ahali  not  be  evidence  of  such  oirth, 
unless  such  entry  purports,  (a)  if  it 
appear  that  not  more  than  twelve 
months  have  so  intervened,  to  be 
signed  by  the  superintendent  regis- 
trar as  well  as  by  the  registrar; 
or,  (b)  if  more  than  twelve  months 
have  so  intervened,  to  have  been 
made  with  the  authority  of  the 
Begistrar-Greneral,  and  ui  accord- 
ance with  the  pret-cribed  rules. 
Where  more  than  twelve  months 
have  intervened  between  the  day  of 
a  death  or  the  finding  of  a  dead  body 
and  the  day  of  the  registration  of  the 
death  or  the  finding  of  such  body, 
the  entry  or  certified  copy  of  the 
entry,  made  after  the  commencement 
of  this  Act,  of  a  death  in  a  register 
under  *  The  Births  and  Deaths  Be- 
gistration  Acts,  1836  to  1874,'  or  in 
a  certified  copy  of  such  register,  shall 
not  be  evidence  of  such  death,  unless 
such  entry  purports  to  have  been 
made  with  the  authority  of  the 
Begistrar-Oeneral,  and  in  accord- 
ance with  the  prescribed  rules." 


^  A  certificate  of  death  is  sufficient 
evidence  of  a  death,  without  a  certi- 
ficate of  burial  also :  Be  Yater's 
Trust,  1887. 

»  In  re  Win  tie,  1870,  Ld.  Bomillv 
is  reported  to  decide  that  a  birth 
register  is  not  evidence  of  the  date 
of  birth;  but  this  would  be  a  dan- 
gerous ruling  to  follow  implicitly. 

»  By  7  W.  4  &  1  V.  c.  22  (''  The 
Births  and  Deaths  Begistration  Act, 
1837/'),  §8,  *»  it  shall  be  lawful  for  the 
Begistrar-Genei'al,  if  he  shall  think 
fit,  to  direct  that  the  place  of  birth 
or  death  of  any  person,  whose  birth 
or  death  shall  be  rogist«^red  under  the 
said  Act  for  rep^stenng  bii'ths,  deaths, 
and  marriages,  shall  be  added  to  the 
entry,  in  such  manner  as  the  Begis- 
trar-Oeneral  shall  direct;  and  such 
addition,  when  so  made,  shall  be 
taken  to  all  intents  to  be  part  of  the 
entry  in  the  register." 

*  27  &  28  V.  c.  97,  §  5. 

*  By  §  114  thereof,  registers  of 
patents  and  proprietors,  or  of  designs 
and  trade  marks,  kept  under  any 
enactment  repealed  by  * '  The  Patents, 
Designs,  and  Trade  Marks  Act,  1883," 
are  to  be  deemed  part  of  the  register 
kept  under  that  Act  (46  &  47  Y. 
0.  67). 
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Designs,  and  Trade  Marks  Act,  1883,^  directed  or  authorised  to  be 
inserted  therein.' 

§  1775b.  The  law  is  the  same  as  to  the  Begister  of  Designs,  and 
the  Register  of  Trade  Marks,^  which  are  reepectiyelj  kept  in  the 
same  o£Soe;'  and  the  Register  of  Trade  Marks  Aot  further  pro- 
Tides,  that  the  registration  of  a  person  as  proprietor  of  such  mark 
shall,  for  the  first  five  years,  be  primft  facie  evidence,  and,  after 
that  date,  be  oonclusiye  evidence,  of  his  right  to  its  exclusive  use, 
subject  to  the  provisions  of  the  Act.^ 

§  1776.  Registers  required  bj  law  to  be  kept  are  in  all  cases  (as 
well  as  in  the  case  of  baptism  and  other  registers),'  evidence  of 
the  facts  required  to  be  recorded  in  them,  but  not  of  facts  volun- 
tarily also  recorded  therein.  In  accordance  with  this  principle, 
the  time  of  a  prisoner's  committal  or  discharge  ^  may  be  proved  by 
the  daily  books  of  a  public  prison,  but  the  cause  of  his  commitment 
cannot  be  so  proved ;  ^  the  time  of  a  vessel's  sailing,  and  the  general 
movements  of  the  fleet  of  which  it  forms  part,  may  be  prima  facie 
proved  ^  by  the  log-book  of  a  convoy  man-of-war,  transferred  from 
the  Admiralty  to  the  Record  Office ;'  the  books  of  the  Sick  and 
Hurt  Office,  and  the  muster-books  of  the  Navy  Office  (now  under 
the  custody  of  the  Master  of  the  Rolls)  ,^®  are  admissible  to  prove 
the  death  of  a  sailor,  and  the  time  when  it  oocurred,^^  and  the  latter 
books  may  also  be  read  to  show  what  ship  the  sailor  belonged  to, 
and  the  amount  of  wages  due  to  him  ;^^  and  lighthouse  journals 
are  admitted  by  the  Court  of  Admiralty  to  prove  the  state  of  the 
wind  and  weather  as  registered  therein.^'  In  all  cases  like  the  above, 
the  register  does  not  prove  the  identity  of  the  parties  there  named 
with  the  parties  in  question ;  but  that  fact  must  be  established  by 
other  proof,  though  slight  evidence  will  in  most  cases  suffice.^^ 


M6  &  47  Y.  c.  67,  amended  by  "  Wallace  v.  Cook,   1804 ;  B.  v. 

48  &  49  y.  c  63.  Ehodes,   1742 ;    Barber  v.  Holme8. 

'  Id.  §  23.  1800.  See  Heathoote's  Divorce,  1851. 

'  Id.  §§  55,  78.  H.  L.,  where  the  Lards   required 

^  Id.  §  76.  other  evidence  than  a  loe-book  to 

*  Supra,  §  1774.  prove  that  an  officer  of  a  Sdp  was  at 

*  E.  V,  Aickles,  1784.  a  certain  place  at  a  given  time. 

»  Salte  V.  Thomas,  1802,  »  E.   v,  Fit^gw^d,    1741 ;  E.  ?. 

*  D'lsraeli  v.  Jewett,  1795;  Wat-      Ehodes,  1742, 

son  V.  King,  1815.  ^  The  Maria  das  Dores,  1863  (Dr. 

*  See  ante,  §  1485,  n.  Lushington). 

"•Id.  "  Birt  V.  Barlow,  1779;  Bain  % 
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§  1777.  On  the  same  broad  principle  that  registers  required  by 
law  to  be  kept  are  primft  faoie  evidence  of  the  facts  whi6h  the  law 
says  shall  be  recorded  in  them,  land  tax  assessments  are  admis- 
sible^ to  prove  the  assessment  of  the  taxes  upon  the  individuals 
and  for  the  property  therein  mentioned;  and,  perhaps,  taken  in 
connection  with  other  facts,  are  some  evidence  of  occupation  or 
seisin.^    Again,  as  to  the  value  of  property — ^the  valuation  lists  of 
property  in  the  Metropolis  are,  for  many  purposes,  conclusive,  and 
they  are  also  taken  as  showing  that  all  requisite  hereditaments 
have  been  inserted  ;*  poor  law  valuations  in  Ireland  have  also  been 
received  on  one  or  two  occasions  as  some  evidence  on  the  point,* 
and  are  now  by  statute  sufficient  proof  of  the  ^'  annual  value  "  of 
such  lands  in  all  cases  in  which  that  question  may  be  raised 
before  the  Civil  Bill  Court.*    Under  the  Bepresentation  of  the 
People  Act,  18(57,  the  rate-book  has  been  held  to  be  some,  but  not 
conclusive,  evidence  of  the  '*  rateable  value ''  of  premises  sufficient 
to  qualify  an  occupier  to  be  registered  as  a  voter;'  the  rate-books 
of  an  Irish  poor-law  union  are  prim&  facie,  but  not  conclusive^ 
evidence  of  the  liability  of  a  person  rated  therein  as  immediate 
lessor;'  the  books  of  the  Bank  of  England  are  admissible,  and 
indeed  the  best  evidence,  to  prove  the  transfer  of  stock  ;^  the  books 
kept  by  the  Metropolitan  Board  of  Works  for  consolidated  stock,* 
and  the  registers  kept  in  pursuance  of  the  Colonial  Stock  Act, 
1877,*  are  respectively  evidence  of  all  matters  therein  severally 
entered,  and  of  the  title  of  the  owners  of  any  such  stock ;  some  of 
the  official  documents  relating  to  parliamentary  or  municipal  elec- 
tions are,  under  specified  restrictions,  rendered,  by  the  Ballot  Act, 
1872,  admissible  in  evidence  of  certain  particulars  ;^®  an  entry  in  a 
vestry-book,  stating  the  election  of  a  treasurer  of  the  parish  at  a 

Mason,   1824 ;    Barber   v.    Holmes,  §  1063,  n. 

1800;  Wedgwood's  case,  1831  (Am.).  *  See  40  &  41  V.  o.  56,  §J  31,  32. 

1  Smith  V.  Andrews,  1891 ;  Doe  v.  •  Cooke  v.  Butler,  1872. 

Seaton,    1834;    Doe    v,   Arkwright,  *  Castlebar  Guardians  v.  Ld.Lucan, 

1833;    Doe    v,    Cartwright,    1824;  1849  (Ir.). 

Bonkendorff  v.  Taylor,  1830  (Am.).  ">  Breton  v.  Cope,  1791 ;  Marsh  v, 

»  32  &  33  V.  c.  67,  §45.     See,  also,  Colnett,  1798. 

"The  Local  Government  Act,  1888  "  »  32  &  33  V.  c.  102,  §  13. 

(61  &  52  V.  c.  41).  •  40  &  41  V.  c.  59,  §  17. 

»  Swift  V.  M*Tieman,   1848  (Ir.)  ">  35&36V.  c.33,  Sched.  l,Part  1, 

(Brady,     0.) ;     Welland     v.      Ld.  rr.  38—43,  and  Part  2,  r.  64.  See  R 

Middleton,  1844  (Ir.)  (Sugden,  C).  v.  Beardsall,  1876. 
Bee  23  ft  24  Y.  c.  4,  J  9,  Ir.,  ante, 
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yeattj  duly  held  in  pursuanoe  of  notioe,  is  eTidence  of  the  election, 
and  of  its  regularity  ;^  and  an  old  enfcry  in  the  vestry-book,  signed 
by  the  churohwardens,  stating  that  a  pew  claimed  in  right  of  a 
messuage  had  been  repaired  by  a  former  owner  of  the  messuage, 
in  consideration  of  his  using  it,  has  been  held  to  be  evidence  in 
support  of  the  plaintiff's  right,  as  owner  of  such  messuage,  when 
made  by  the  churchwardens  within  the  scope  of  their  official 
authority.* 

§  1777a.  On  the  other  hand,  in  accordance  with  the  principle 
that  voluntary  entries  in  a  register,  as  to  matters  which  the  law 
does  not  require  to  be  recorded  there,  are  noi  evidence,  old  entries 
in  a  vestry-book,  made  by  a  churchwarden  apparently  not  in  the 
discharge  of  any  public  duty,  and  by  which  he  has  not  charged 
himself,  have  been  rejected.* 

§§  1778 — 80.  Besides  the  instances  given  above,  the  Legislature 
has  on  many  occasions  interposed,  and  expressly  made  official  regis- 
ters evidence.* 


»  E.  V.  Martin,  1809 ;  Hartley  v. 
Cook,  1832. 

«  Price  V.  Littlewood,  1812  (Ld. 
Ellenborough) ;  questioned,  however, 
in  House  of  Lords  (Ld.  Blackburn): 
Sturla  V.  Freccia,  1880. 

»  Cooke  r.  Banks,  1826. 

*  For  inetanco,  **  The  Companies 
Act,  1862  "  (25  &  26  V.  c.  89),  §  37, 
makes  registers  uf  members  kept  in 
pursuance  thereof  prima  facie  evi- 
dence of  any  matters  by  that  Act 
directed  or  authorised  to  be  inserted 
therein :  that  is,  among  other  par- 
ticulars, of  the  names,  addresses,  and 
occupations  of  the  members, — of  the 
shares  or  amount  of  stock  held  by 
each  member,  distinguishing  each 
share  by  its  number, — of  the  amount 
paid,  or  agreed  to  be  considered  as 
paid,  on  the  shares  of  each  member, 
of  the  date  at  which  the  name  of  any 
person  was  entered  in  the  register  as 
a  member,  and  of  the  date  at  which 
any  person  ceased  to  be  a  member 
(see  §§  25,  29).  '*  The  Copyright  Acty 
1842"  (5  &  6  V.  c.  45,  §  11,  cited 
ante,  §§  1504-21,  n.  );  **  The  Inter- 
naiiwial  Copyright  Act,  1844"  (7  &  8 
V.  c.  12,  §  8) ;  and  **  The  Fine  Art$ 
Copyright  Act,  1862"  (26  ft  26  V. 
0.  68,  §  5),  make  registers  of  copy- 


right "  prim&  facie  proof  of  the  pro- 
pnetorsnip  or  assi^rumont  of  copy- 
right or  licence  as  therein  expressed," 
and  **in  the  case  of  dramatic  or 
musical  pieces,  are  prirn^  fade  proof 
of  the  right  of  representation  or 
performance."  *^2'hr  Country Bankert 
Act,  1826"  (7  G.  4.  c.  46,  §§  4,  6; 
ante,  §  1601,  n.,  tide  **  Banking  Co- 
partnerships"), makes  certified  copies 
of  the  memorials  filed  at  the  Office  of 
Inland  Bevcnue  by  banking  co- 
partnerships receivable  in  evidence, 
'*  as  proof  of  the  appointment  and 
authority  of  the  public  officers  named 
in  such  account  or  return,  and  also 
of  the  fact,  that  all  persons  named 
therein  as  members  of  such  corpora- 
tion or  co-partnership,  were  members 
thereof  at  the  date  of  such  account 
or  return";  though  if  the.se  memo- 
rials have  not  been  filed  within  the 
time  limited  by  the  Act,  they  cannot 
be  received  in  evidence  (Prescott  v, 
BufTery,  1845),  and  when  they  are 
admissible,  they  by  no  means  pre- 
clude parties  from  having  recourse 
to  otherproof  of  the  facts  contained  in 
them  (Edwards  v,  Buchanan,  18:{2: 
B.  V.  Carter,  1845).  Under  **  The 
Di8fn*es  of  Animals  Act,  1894"  (57  A 
68  V.  0.  57),  §  10,  subs.  6,  **  An  order 
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§  1781.  The  admissibility  of  the  books  of  corporations  depends, 
at  common  law,  on  the  nature  of  the  acts  recorded.  If  these  are 
obviously  of  a  public  character,  and  the  entries  have  been  made  by 
the  proper  officer,  they  will  be  received  in  evidence  either  for  or 
against  the  corporations ;  ^  but  if  they  relate  to  the  private  transac- 
tions of  the  corporate  body,  they  will  be  inadmissible,  except, 
perhaps,  in  actions  between  their  own  members.^  At  common  law, 
these  books,  whatever  be  the  nature  of  the  entries,  can  seldom  be 
adduced  by  the  corporation,  in  support  of  its  own  claims  against  a 
strauger,'  but  such  books  are,  however,  frequently  rendered  admis- 
sible by  statute.  Thus,  under  the  Companies  Act,  1862,*  the 
minutes  of  all  resolutions  and  proceedings  of  general  meetings  of 


of  the  board  or  of  a  local  authority 
declaring  a  place  to  be  an  infected 
place  or  area,  or  declaring  a  place  or 
area,  or  a  portion  of  an  area,  to  be 
free  from  disease,  or  cancelling  a  de- 
claration, shall  be  conclusive  evidence 
to  all  intents  of  the  existence  or  past 
existence  or  cessation  of  the  disease, 
or  of  the  error,  or  of  any  other 
matter  whereon  the  order  proceeds." 
'*  The  Local  Loam  Act,  1875"  (38  &  39 
V.  c.  83),  §§  23,  24,  renders  the 
registers  of  nominal  securities,  which 
are  provable  by  certified  copies  or 
extracts,  **  evidence  of  any  matters 
authorised  to  be  inserted  therein." 
So,  under  **The  London  Hackney 
Carriages  Act,  1843"  (6  &  7  V. 
c.  86,  §  16,  cited  ante,  §  1601,  n., 
title  **  Public  Conveyances."  See, 
also,  16  &  17  V.  c.  112,  §  12,  Jr.), 
registers  of  licences  granted  in  respect 
of  metropolitan  public  carria^s  ap- 
pear to  be  sufficient  proof  of  all  things 
therein  contained.  "  The  Merchant 
Shifting  Act,  1894"  (57  &  58  V. 
c.  60),  §  64,  makes  every  register  of 
a  British  ^ip,  and  every  examined 
or  certified  copy  of  such  a  register 
and  endorsements  thereon,  and  every 
declaration  made  thereunder,  as  to  a 
British  ship,  receivable  in  evidence  aa 
prim^  facie  proof  of  all  matters  con- 
tained or  recited  therein  (see  Myers 
V.  Willis,  1856;  The  Princess  Char- 
lotte, 1863 ;  and,  also,  Leary  v. 
Lloyd,  1860),  and  consequently,  of 
the  fact  that  the  ship  registered  is  a 
British  vessel  (B.  v.  Bjorusen,  1865), 
and  of  the  ownership  of  such  vessel 
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(Kibbs  i;.  Boss,  1866),  and  under 
§  239,  subs.  6,  all  entries  made  in  any 
official  log-book,  as  directed  by  the 
same  Act,  are  receivable  in  evidence 
(see  §§  239,  241  of  the  Act;  also  The 
Henry  Coxon,  1878).  **  The  Oyster 
Fixhery  {^Ireland)  Amendment  Act, 
1866"  (29  &  30  V.  c.  97,  §  12,  Ir. ; 
see,  also,  **The  Fisheiies  (Ireland) 
Act,  1869"  (32  &  33  V.  c.  92,  Ir.), 
§  14,  makes  a  licence  granted  for  the 
formation  of  an  oyster  bed,  certified 
under  the  hand  of  the  clerk  of  the 
peace,  with  whom  the  original  is 
lodged,  evidence  that  such  licence 
was  duly  granted,  and  that  all  pre- 
liminary matters  were  rightly  per- 
formed. So,  in  certain  proceedmgs 
under  **  The  Sea  Fisheries  Acts,  1868 
and  1883"  (31  &  32  V.  c.  45 ;  46  &  47 
V.  c.  22),  it  is  enacted  by  **  The  Mer- 
chant Shipping  Act,  1894  "  (57  &  58  V. 
c.  60),  §§  373,  374,  that  the  register 
of  sea-fishing  boats  **  shall  be  con- 
clusive evidence  that  the  persons 
entered  therein  at  any  date  as  owners 
of  the  boat  were  at  that  date  owners 
thereof,  and  that  the  boat  is  a  British 
sea-fishing  boat." 

»  E.  V,  Mothersell,  1718;  Thet- 
ford's  case,  1707. 

•  Marriage  v.  Lawrence,  1819; 
Gibbon's  case,  1734. 

'  London  v,  Lynn,  1789 ;  Corp.  of 
Waterford  v.  Price,  1846  (Ir.) ;  Com. 
V.  Woelper,  1817  (Am.);  Highland 
Tump.  Co.  V.  McKean,  1813  (Am.). 

*  25  &  26  V.  c.  89,  §  67,  cited  ante. 
§§  1596-7,  n.,  under  title  *'  Books  of 
Companies." 
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oompanies  registered  under  the  Act,  and  of  the  directors  or  mana- 
gers of  such  companies,  provided  they  purport  to  he  signed,  either 
hy  the  presiding  chairman,  or  hy  the  chairman  of  the  next  succeed- 
ing meeting,  are  prim&  facie  evidence,  not  only  of  the  facts  therein 
entered,  but  of  the  meetings  having  been  duly  held  and  convened. 
Another  section^  of  the  same  Act  enacts,  that  ^* where  any  com- 
pany is  being  wound  up,  all  books,  accounts,  and  documents  of  the 
company,  and  of  the  liquidators  [appointed  under  the  Act],  shall, 
as  between  the  contributories  of  the  company,  be  prim&  facie 
evidence  of  the  truth  of  all  matters  purporting  to  be  therein 
recorded."  ^  So  under  "  The  Companies  Clauses  Consolidation  Act, 
1845,"'  the  registers  of  shareholders  in  companies,  subject  to  the 
provisions  of  that  Act,  furnish  primft  facie  evidence  of  the  de- 
fendant being  a  shareholder,  and  of  the  number  and  amount  of 
his  shares,  in  all  actions  for  calls  brought  by  the  company.^ 
"The  Elementary  Education  Act,  1870,"  contains  provisions* 
with  respect  to  the  minutes  of  meetings  held  by  a  school  board 
under  that  statute  similar  to  those  contained  in  the  section  of 
the  Companies  Act,  1862,  first  referred  to  above.  Besides  the 
examples  given  above,  there  are  a  great  variety  of  semi-public 
books  and  documents,  the  admissibility  and  effect  of  which  depend 
upon  special  legislative  enactment,  the  most  important  of  which 
have  already  been  incidentally  noticed  while  discussing  the  mode 
of  proving  public  documents.  Parliament  having  in  all  such 
instances  as  these,  disregarded  the  common-law  rul^,  which  pro- 
hibits a  man  from  producing  his  own  books  as  evidence  for  him- 
self, the  courts  will  take  care,  before  they  permit  a  company  to  avail 
itself  of  such  an  exceptional  privilege,  that  the  provisions  of  the 
statute  conferring  the  privilege  have  been  strictly  complied  with.* 

§  1782.  The  mode  of  signing  hooks  which  contain  entries  of  the 
proceedings  of  commissioners,  directors  of  companies,  public  trustees, 
and  the  like,  at  their  general  meetings,  must  now  be  considered. 

1  25  &  26  y.  0.  86,  §  154.  *  Bain  v.  WhitebaTen,  fto.  Bail.  * 

*  See,  also,  Fox's  case,  Re  Moseley  Co.,  1850,  H.  L.  (Ld.  Brougham); 
Green  Goal  and  Coke  Co.,  Lim.,  Birkenhead  Bail.  Co.  v.  Brownrigg, 
1863.  1849 ;  Lond.  &  N.  W.  Rail.  Co.  v. 

*  8  &  9  Y.  0.  16,  §  28.  McMichael,    1850 ;    West    Cornwall 
«  See     Waterford    Bail.    Co.    v.      Bail.  Co.  v.  Mowatt,  1850.    See  In- 

"Wolsely,  1851  (Jr.).  glis  v.  Gt.  North.  Bail.  Co.,    1852, 

*  33  &  34  y.  0.  75,  §  30,  subs.  4.  H.  L. ;  Waterford,  Wexf.  Wickl.  & 

Dubl.  BaiL  Co.  v.  Hdoook,  1853. 
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By  a  great  variety  of  statutes,  suoh  books  are  rendered  admissible 
as  evidence  of  the  prooeedings  entered  in  them,  and,  in  general, 
even  an  unsigned  minute  of  prooeedings  under  the  charters,  &o.,  of 
incorporation  of  a  society  will,  if  produced  from  the  proper  custody, 
be  admissible  in  evidence.^  Even  in  a  penal  action,  the  minute 
book  of  a  vestry,  which  has  been  kept  in  accordance  with  the 
provisions  of  the  Metropolis  Local  Management  Act,^  is,  at  all 
events  when  coupled  with  its  attendance  book,  good  evidence;' 
but  it  not  unfrequently  happens  that  the  Act  contains  a  clause 
directing  the  chairman  to  subscribe  his  name  to  the  minutes  at 
each  meeting.  Notwithstanding  this  clause,  the  courts  have  held, 
that  the  fact  of  the  signature  being  attached  at  the  meeting^  is  not 
a  condition  precedent  to  the  admissibility  of  the  entry,  provided  it 
has  been  signed  at  some  future  time  by  the  person  who  actually 
presided  as  chairman^  This  ruling  has  at  least  the  advantage  of 
being  highly  convenient,  and  (probably  for  this  reason)  was,  in 
1873,  and  again  in  1882,  almost  entirely  adopted  by  the  Legis- 
lature, in  the  enactments  respectively  passed  for  facilitating  the 
proof  of  proceedings  of  Municipal  Corporations.* 

§  1783.  The  last-mentioned  Act  enacts,®  that  ^'  a  minute  of 
proceedings  at  a  meeting  of  the  council,  or  of  a  committee, 
signed  at  the  same  or  the  next  ensuing  meeting,  by  the  mayor, 
or  by  a  member  of  the  council,  or  of  the  committee,  describing 
himself  as,  or  appearing  to  be,  chairman  of  the  meeting  at 
which  the  minute  is  signed,  shall  be  received  in  evidence  without 
further  proof;"  and  it  further  enacts,^  that  "until  the  contrary 
is  proved,  every  meeting  of  the  council  or  of  a  committee,  in 
respect  of  the  proceedings  whereof  a  minute  has  been  so  made, 
shall  be  deemed  to  have  been  duly  convened  and  held,  and  all  the 
members  of  the  meeting  shall  be  deemed  to  have  been  duly 


^  Lauderdale  Peer,  case,  1885, 
H.  L. 

*  Contained  in  §  60,  ot  18  &  19  Y. 
c.  120. 

*  Hemmings  v,  Williamson,  1883, 
0.  A. 

*  Southampton  Dock  Co.  t;.  Bich- 
ards,  1840;  Miles  v.  Bough,  1842; 
In  re  Jennings,  1851  (Ir.).  See  33 
&  34  y.  0.75,  §30,  subs.  4.  See,  also, 
Inglis  V.  Qt.  North.  Rail.  Co.,  1852, 
H.  L.,  in  which  it  was  held,  that, 
where  a  meeting  of  a  Scotch  railway 


company's  finance  committee  was 
adjourned,  it  was  sufficient  that  the 
minutes  of  the  adjourned  meeting 
were  signed ;  though  §  101,  of  8  &  9 
V.  c.  17,  requires  that  **  every  entry 
shall  be  signed  by  the  chairman  of 
such  meeting." 

*  36  & 37  V.c.  33,§  3;  nowrepealed 
by  45  &  46  V.  c.  50  (**  The  Municipal 
Corporations  Act,  1882  "). 

•  45  &  46  V.  c.  60,  S  22  (6). 
^  Id.  s.  22  (6). 
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qualified;  and,  where  the  proceedings  are  proceedings  of  a  com- 
mittee, the  committee  shall  be  deemed  to  have  been  duly  consti- 
tuted, and  to  have  had  power  to  deal  with  the  matters  referred  to 
in  the  minutes."  The  Public  Health  Act,  1875,  contains  two 
similar  clauses,  and  extends  this  facility  of  proof,  not  only  to 
minutes  of  proceedings  at  meetings  of  local  boards,  committees,  or 
joint  boards,  but  to  ^^  copies  of  any  orders  made  or  resolutions 
passed  "  at  such  meetings.^ 

§  1784.  While  treating  of  the  mode  of  proving  certificates, 
reference  has  been  made  to  a  considerable  number  of  documents 
which  are  rendered  by  statute  admissible  evidence  of  the  parti- 
cular facts  certified  therein.*  To  these  no  further  allusion  is 
necessary;  but  with  respect  to  certificates  generally,*  it  may  be 
observed,  that,  at  common  law,  a  certificate  of  a  mere  matter  of 
fact,  not  coupled  with  any  matter  of  law,  cannot  be  received  as 
evidence,  even  though  given  by  a  person  in  an  official  situation.* 
If  the  person  was  bound  to  record  the  fact,  then  the  proper  evidence 
is  a  copy  of  the  record  duly  authenticated.  But  as  to  matters 
which  he  was  not  bound  to  record,  his  certificate,  being  extra- 
judicial, is  merely  the  unsworn  statement  of  a  private  person,  and 
will  therefore  be  rejected.*  So,  where  an  officer's  certificate  is 
made  evidence  by  statute  of  certain  facts,  he  cannot  extend  its 
effect  to  other  facts,  by  stating  those  also  in  the  certificate ;  but 
such  parts  of  the  certificate  will  be  suppressed.*  Even  the  certifi- 
cate of  the  Sovereign,  under  the  sign-manual,  cannot  be  received.^ 

§  1784a.  However,  the  judge  of  the  Probate  Division  has,  on 
two  occasions,  apparently  held,  that  the  certificate  of  the  ambas- 
sador in  England  of  a  foreign  country,  bearing  the  seal  of  the 
legation,  was  admissible  to  prove  the  law  of  that  country.*  But 
the  point  was  not  argued  in  either  of  these  cases,  and,  moreover, 


1  38  &  39  V.  c.  55,  Sched.  1,  r.  1, 
subr.  10,  and  r.  2,  subr.  8.  As  to  the 
minutes  of  meetings  of  creditors  in 
bankruptcy,  see  ante,  §  1552. 

2  Ante,  §  1611,  n. 

>  Gr.  Ev.  §  498,  in  part. 

*  Omichund  v.  Barker,  1774. 

»  SeweU  v.  Corp,  1824 ;  Drake  v. 
Manyat,  1823;  Roberts  v.  Edding- 
ton,  1801 ;  Waldron  v.  Coombe,  1810 ; 
R.  V.  SeweU,  1845;  Oakes  v.  Hill, 
1833  (Am.);    Wolfe  v.    Washburn, 


1826  (Am.) ;  Jackson  v.  Miller,  1827 
(Am.) ;  U.  S.  v,  Buford,  1850  (Am.). 

•  Johnson  v.  Uocker,  1789;  Go- 
vernor V.  Bell,  1819  (Am.) ;  Governor 
V.  Jeffreys,  1820  (Am.) ;  Stewart  r. 
Alison,  1821  (Am.J. 

^  Omichuna  v.  Barker,  1774.  See 
further,  §  1381. 

^  In  the  goods  of  Prince  Peter 
Oldenburg,  1884;  In  the  goods  of 
Klingeman,  1862. 
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the  mere  question  was,  whether  or  not  letters  of  administration  to 
a  foreigner,  limited  to  the  property  of  the  deceased  in  England, 
should  be  granted. 

§  1785.^  Books  and  chronicles  of  public  history  may  be  here 
mentioned,  as  partaking  in  some  degree  of  the  nature  of  public 
documents,  and  as  being  entitled,  on  the  same  principle,  to  a  cer- 
tain degree  of  credit.  Any  approved  public  and  general  history, 
therefore,  is  admissible  to  prove  auoiont  facts  of  a  public  nature, 
and  the  general  usages  and  customs  of  this  or  of  any  foreign 
country.'  But  in  regard  to  matters  not  of  a  public  and  general 
nature,  such  as  the  custom  of  a  particular  town,  a  descent,  the 
nature  of  a  particular  abbey,  the  boundaries  of  a  coimty,  and  the 
like,  they  are  not  admissible.'  A  fortiori,  peerages,  navy  lists,^ 
clergy  lists,  court  guides,  directories,  university  calendars,  and 
other  non-official  publications  of  a  similar  nature,  cannot  be  re- 
ceived in  evidence,  however  useful  they  may  be  to  the  genealogist, 
in  aiding  his  researches,  and  directing  him  to  the  sources  from 
which  the  information  contained  in  them  was  derived.^ 


1  Gr.  Ev.  §  497,  in  part. 

*  See  Bead  v.  Bishop  of  Lincoln, 
1892,  P.  C. ,  and  cases  there  collected 
and  discussed;  B.  N.  P.  248,  249; 
case  of  Warren  Hastings  referred  to 
by  Ld.  Ellen  borough,  in  Picton's 
case,  1804 ;  Ld.  Bndgewater's  case, 
undated ;    Morris  v,    Harmer,    18*33 

SAm.) ;  Ld.  Brounker  v.  Atkyns, 
.682  ;  St.  Catherine's  Hospital  case, 
1672;  Neale  w.  Fry,  16«4;  S.  0. 
nom.  Neal  v.  Jay ;  S.  C.  nom.  Lady 
Ivy  and  NeaPs  case.  In  all  the 
three  reports,  generally  recognised  as 
being  reports  of  the  last-named  case, 
it  is  distinctly  stated  that  certain 
Chronicles  were  admitted  in  that  case 
to  prove  on  behalf  of  the  plaintiff 
that  King  Philip  did  not  assume  the 
style  of  King  of  Spain  before  a 
certain  time  ;  but,  on  tinning  to 
the  report  of  a  case  reported  under 
the  name  of  Mossom  v.  Ivy,  1684, 
which  seems  to  be  the  same  case  as 
that  just  referred  to,  under  another 
name,  no  ChronicleB  appear  to  have 


been  offered  in  evidence  for  such 
a  purpose.  A  history,  indeed,  was 
tendered  by  the  defendant  to  prove 
when  Charles  the  Fifth  resigned,  but 
this  was  rejected  by  Jeffreys,  C.J., 
who,  after  styling  the  boot  in  hia 
characteristic  manner,  **a  little  lousy 
history,"  asked  with  evident  irrita- 
bility, **Is  a  printed  history,  ivritteti 
by  I  know  not  who^  an  evidence  in  a 
court  of  law?"  P.  625.  It  is  im- 
possible to  reconcile  these  conflicting 
reports.     See  Pea.  Ev.  82,  83. 

'  Steyner  v.  Droitwich,  1696 ; 
Piercy*8  case,  1682 ;  Lee  Peer.,  un- 
dated, Min.  £v.  Idd;  Evans  v. 
Getting,  1834  (Alderson,  B.);  2  Ph. 
Ev.  123,  124;  Hubb.  Ev.  of  Sue. 
699—701. 

^  Army  lists  are  admissible,  see 
ante,  §  163Sa. 

*  MarchmontPeer.,  1838-43,  Min. 
Ev.  62,  77;  Hubb.  Ev.  of  Sue. 
700—703.  As  to  •*  Medical  Ee- 
gisters,"  see  ante,  §  1638 ;  and  as  to 
**Law  Lists,"  see  ante,  J  1639. 
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AMEEICAN  NOTES. 

Public  DoonmentB.  —  The  definition  of  public  documents  given  by 
the  learned  author  at  §  1479,  supra,  as  the  ^^  acts  of  public  function- 
aries, in  the  executive,  legislative,  and  judicial  departments  of 
government,  including,  under  this  genersd  head,  the  transactions 
which  official  persons  are  required  to  enter  in  books  or  registers,  in 
the  course  of  their  public  duties,  and  which  occur  within  the  circle 
of  their  own  personal  knowledge  and  observation,"  seems  sufficiently 
accurate  when  qualified  by  the  additional  statement  that  foreign  acts 
of  state  and  the  judgments  of  foreign  courts  are  included  within  the 
definition.  Under  this  definition,  a  list  of  the  officers  and  soldiers 
of  the  Commonwealth  of  Massachusetts  in  the  late  civil  war,  and 
designating  the  name  of  the  town  or  city  upon  whose  quota  said 
soldiers  were  credited,  published  under  authority  of  the  legislature, 
is  a  public  document.  "  The  facts  collected  in  it  were  public  facts." 
Worcester  v.  Northborough,  140  Mass.  397  (1886). 

The  records  of  the  observations  of  a  signal-service  weather  observer 
at  Chicago  have  been  held  to  be  public  documents.  Evanston  v. 
Gunn,  99  U.  S.  660  (1878). 

On  the  other  hand,  a  record  of  baptisms  kept  in  a  Koman  Catholic 
church,  not  in  pursuance  of  a  legal  requirement,  but  in  discharge  of 
an  ecclesiastical  duty,  was  held  not  to  be  a  public  document.  Ken- 
nedy t\  Doyle,  10  All.  161  (1865).  But  see,  contra,  by  statute,  Feron 
V.  Donelly,  14  L.  Can.  Reports,  50  (1863). 

The  effect  of  public  documents  is  part  of  the  doctrines  of  sub- 
stantive law.  Their  admissibility  presents  no  peculiar  features.  It 
is  governed,  so  far  as  relates  to  the  rules  of  evidence,  by  the  ordinary 
principles  applying  to  all  writings. 

Method  of  Proof.  —  The  proof  of  public  documents  is,  however, 
of  importance  in  the  law  of  evidence.  Speaking  generally,  such  proof 
is  either  by  production  of  the  original  or  the  use  of  a  copy  duly  authen- 
ticated, by  some  one  entitled  by  law  to  do  so.  "  Whenever  a  book 
is  of  such  a  public  nature  as  to  be  admissible  in  evidence  on  its  mere 
production  from  the  proper  custody,  its  contents  may  be  proved  by 
an  authentic  copy."  Traction  Co.  v.  Board  of  Works,  67  N.  J.  L. 
313  (1894). 

So  of  any  other  record,  e.  g.  a  mechanic's  lien.  Van  Riper  r. 
Morton,  61  Mo.  App.  440  (1895). 

Acts  of  State.  —  The  acts  of  state  in  strictness  may  be  proved  by 
copy  certified  under  the  seal  of  state,  affixed  by  a  proper  officer. 
Courts  will  take  judicial  notice  of  the  great  seal  of  state. 

So  the  copy  of  a  statute  of  Massachusetts,  verified  by  the  seal  of 
state,  was  received  in  the  courts  of  Maine.  '*  We  are  satisfied,  upon 
the  reason  of  the  thing,  as  well  as  upon  authority,  that  the  public 
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seal  of  a  State,  affixed  to  the  exemplification  of  a  law,  proves  itself. 
It  is  a  matter  of  notoriety,  and  will  be  taken  notice  of  as  part  of  the 
law  of  nations,  acknowledged  by  all."  Bobinson  v.  Oilman,  20  Maine, 
299  (1841);  Watson  v.  Walker,  23  N.  H.  471  (1851). 

So  of  proof  of  the  acts  of  state  of  a  foreign  country.  <<  It  seems 
to  be  settled  law  that  the  certificate  and  seal  of  the  department  of 
foreign  affairs  of  such  a  government  proves  itself,  and  is  a  sufficient 
authentication  of  any  public  record  of  such  country  made  and  kept 
in  obedience  and  conformity  to  its  laws.'^  Stanglein  v.  State,  17  Oh. 
St.  453  (1867). 

And  equally  so  of  its  colonies.  Church  v.  Hubbart,  2  Cranch, 
186,  237  (1804) ;  U.  S.  v.  Wiggins,  14  Peters,  334,  345  (1840). 

The  seal  of  state  itself  need  not  be  proved.  "  The  seal  proves 
itself,  and  imports  absolute  verity."  Coit  r.  Milliken,  1  Denio,  376 
(1845) ;  Lincoln  v,  Battelle,  6  Wend.  475  (1831). 

So  of  the  seal  of  a  court  of  admiralty.  Thompson  v,  Stewart, 
3  Conn.  171  (1819). 

"Until  the  contrary  appears,  the  presumption  is  that  'the  seal  of 
state  '  was  affixed  by  the  proper  officer."  Coit  v.  Milliken,  1  Denio, 
376  (1845). 

And  ''  it  cannot  be  presumed  that  an  application  to  authenticate 
an  edict  by  the  seal  of  the  nation  would  be  rejected.  .  .  .  Nor  can 
it  be  presumed  that  any  difficulty  exists  in  obtaining  a  copy."  Church 
V.  Hubbart,  2  Cranch,  186,  237  (1804). 

But  certification  of  foreign  acts  of  state  under  the  great  seal  of 
state  is  not  the  exclusive  mode  of  certification.  Other  certificates 
by  proper  public  officers  have  been  received. 

A  certified  copy  of  a  land  grant  under  the  hand  of  a  Spanish  colo- 
nial government  secretary  in  East  Florida  has  been  held  competent 
when  accompanied  by  evidence  of  the  secretary's  signature,  "  and  that 
it  was  one  of  the  ordinary  duties  of  the  secretary  to  make  certified 
copies  "  of  such  decrees.  "  It  follows,  in  this  case,  as  in  all  others 
where  the  originals  are  confined  to  a  public  office,  and  copies  are 
introduced,  that  the  copy  is  (first)  competent  evidence  by  authority 
of  the  certificate  of  the  proper  officer :  and  (second) .  that  it  proves, 
prima  facie,  the  original  to  have  been  of  file  in  the  office,  when  the 
copy  was  made.  And  for  this  plain  reason :  the  officer's  certificate 
has  accorded  to  it  the  sanctity  of  a  deposition  :  he  certifies  *  that  the 
preceding  copy  is  faithfully  drawn  from  the  original,  which  exists 
in  the  secretary's  office,  under  my  charge.' "  U.  S.  v.  Wiggins,  14 
Peters,  334,  346  (1840). 

Various  methods  are  competent  for  proving  executive  papers,  not 
of  record,  in  departments  of  the  government.  A  convenient  method 
is  by  the  use  of  a  sworn  copy.  For  example,  official  letters  from 
the  Commissioner  of  the  General  Land  Office  to  a  person  claiming 
title  under  a  warrant  and  survey,  may  be  proved  by  copies  verified 
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by  the  oath  of  the  person  who,  as  a  clerk  in  that  division  of  the 
Land  Office  at  that  time,  had  charge  of  the  letters  relating  to  the 
subject.     Coan  v,  Flagg,  123  U.  S.  117  (1887). 

The  records  of  the  executive  depai-tments  of  the  government 
are,  however,  usually  certified  under  §  882  of  the  Revised  Statutes, 
which  provides  that :  "  Copies  of  any  books,  records,  papers,  or  docu- 
ments in  any  of  the  Executive  Departments,  authenticated  under 
the  seals  of  such  Departmeuts,  respectively,  shall  be  admitted  in 
evidence  equally  with  the  originals  thereof." 

Under  these  provisions  it  has  been  held  that  a  certificate  by  a 
Commissioner  of  Pensions  that  an  accompanying  paper  "is  truly 
copied  from  the  original  in  the  office  of  the  Commissioner  of  Pen- 
sions," taken  together  with  a  certificate  signed  by  the  Secretary  of 
the  Interior  and  under  the  seal  of  that  Department,  certifying  to  the 
official  character  of  the  Commissioner  of  Pensions,  was  a  substantial 
compliance  with  the  law.  "  The  records  of  the  Pension  Office  con- 
stitute part  of  the  records  of  the  Department  of  the  Interior,  of 
which  Executive  Department  the  Pension  Office  is  but  a  constitu- 
ent."    Ballew  V.  U.  S.,  160  U.  S.  187  (1895). 

So  certified  copies  of  correspondence  between  the  Secretary  of 
War  and  the  Secretary  of  the  Interior  relating  to  a  relevant  matter, 
are  admissible.     Johnson  v.  Drew,  34  Fla.  13(),  143  (1894). 

An  additional  method  of  proof  is  by  the  use  of  official  printed 
copies.  In  an  early  New  York  case  it  was  held  that  a  printed  copy 
of  a  diplomatic  letter  from  the  British  government  to  that  of  the 
United  States  should  have  been  received  to  establish  the  fact  of  a 
blockade.  "  The  letter  of  Mr.  Canning  to  Mr.  Pinkney,  of  the  8th 
of  January,  1808,  would  have  still  further  corroborated  the  proof  of 
the  blockade,  as  it  was  decisive  evidence  of  the  intention  of  the 
English  government  to  include  St.  Lucar  in  the  blockade  of  Cadiz, 
and  to  carry  the  blockade,  at  the  entrances  of  those  ports,  into  *  the 
most  rigorous '  effect.  This  letter,  I  think,  ought  to  have  been  ad- 
mitted in  evidence.  It  appears  to  have  been  printed  at  the  city  of 
Washington,  by  persons  whom  the  defendants  offered  to  show  were 
printers  to  congress,  and  to  have  composed  part  of  a  set  of  public 
documents  transmitted  to  congress,  by  the  president  of  the  United 
States.  A  greater  strictness  of  proof,  in  respect  to  such  public 
matters  of  state,  and  when  they  are  introduced  collaterally,  and  not 
as  matter  of  fact  in  issue,  would  be  inconvenient,  and  is  not  now,  in 
practice,  required.  Thus  in  the  case  of  The  King  v.  Holt  (5  Term 
Rep.  436.)  the  K.  B.  held  that  the  London  Gazette  was  prima  fuck 
evidence  of  matters  of  state ;  and  in  Talbot  v.  Seaman,  (1  Cranch,  38.) 
a  French  decree  was  allowed  by  the  supreme  court  of  the  United 
States  to  be  read,  upon  no  higher  proof  than  that  which  attended 
the  letter  in  question."  Badcliff  v.  United  Ins.  Co.,  7  Johns.  38,  50 
(1810). 
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So  the  American  State  Papers,  printed  by  order  of  Congress,  may 
be  read  in  evidence,  without  further  authentication,  as  to  any  rele- 
vant documents  therein  contained.  Bryan  v.  Forsyth,  19  Howard, 
334  (1856)  ;  Watkins  v.  Holman,  16  Peters,  25,  56  (1842)  ;  Dutillet 
V,  Blanchard,  14  La.  Ann.  97  (1859)  ;  Nixon  r.  Porter,  34  Miss.  697, 
707  (1858).  **  The  very  highest  authenticity  attaches  to  these  state 
papers  published  under  the  sanction  of  Congress."  Watkins  v. 
Holman,  16  Peters,  25,  56  (1842).  "  In  the  progress  of  the  trial  in 
the  Circuit  Court,  the  plaintiff  offered  in  evidence  the  printed  report 
of  Edward  Coles,  the  register  of  the  land  office  at  Edwardsville,  as 
found  in  the  American  State  Papers,  vol.  3,  from  pages  421  to  431, 
inclusive,  to  which  the  defendant  objected,  because  it  was  not,  with- 
out proof  of  its  authenticity,  legal  evidence.  But  the  court  overruled 
the  objection,  and  the  report  was  given  in  evidence  to  the  jury,  to 
which  ruling  tlie  defendants  excepted.  These  State  Papers  were 
published' by  order  of  Congress,  and  selected  and  edited  by  the  Secre- 
tary of  the  Senate  and  Clerk  of  the  House.  They  contain  copies  of 
legislative  and  executive  documents,  and  are  as  valid  evidence  as  the 
originals  are  from  which  they  were  copied ;  and  it  cannot  be  denied 
that  a  record  of  the  report  of  Edward  Coles,  as  found  in  the  printed 
journals  of  Congress,  could  be  read  on  mere  inspection  as  evidence 
that  it  was  the  report  sent  in  by  the  Secretary  of  the  Treasury. 
The  competency  of  these  documents  as  evidence  in  the  investiga- 
tion of  claims  to  lands  in  the  courts  of  justice  has  not  been  contro- 
verted for  twenty  years,  and  is  not  open  to  controversy."  Bryan  v. 
Forsyth,  19  How.  334  (1856). 

For  the  same  reasons,  a  copy,  printed  by  authority  of  the  Senate 
of  the  United  States  in  a  volume  purporting  to  be  printed  by  the 
government  printer,  of  a  public  document  communicated  to  the 
Senate  by  the  President,  is  as  competent  evidence  as  the  original 
document  could  be.  "  Acts  of  Congress,  and  proclamations  issued 
by  the  secretary  of  state  in  accordance  therewith,  are  the  appropriate 
evidence  of  the  action  of  the  national  government.  Taylor  on  Ev. 
(5th  ed.)  §  1473;  1  Greenl.  Ev.,  §  491.  And  the  volume  of  public 
documents,  printed  by  authority  of  the  senate  of  the  United  States, 
containing  letters  to  and  from  various  officers  of  state,  communi- 
cated by  the  President  of  the  United  States  to  the  senate,  was  as 
competent  evidence  as  the  original  documents  themselves.  The 
King  V.  Holt,  5  T.  R.  436,  and  2  Leach  (4th  ed.)  593;  Watkins  v. 
Holman,  16  Pet.  25,  55,  m ;  Bryan  v.  Forsyth,  19  How.  334;  Gregg 
V,  Forsyth,  24  How.  179;  Radcliff  v.  United  Insurance  Co.,  7  Johns. 
38,  50."  Whiton  v.  Albany,  &c.,  Ins.  Co.,  109  Mass.  24,  30  (1871). 
But  an  official  publication  is  not  evidence  of  facts  of  a  private  nature. 
So  the  residence  of  A.  cannot  be  proved  by  the  mention  of  it  in  an 
official  gazette.     Brundred  v.  Del.  Hoyo,  20  N.  J.  L.  328  (1844). 

BookS;  maps^  and  reports,  printed  and  published  at  the  Govern* 
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nient  Printing  Office  at  Washington,  are  competent.  U.  S.  v.  Beebe, 
2  Dakota,  292  (1880). 

Many  executive  documents,  however,  are  not  officially  printed. 
In  such  cases,  duly  cei*tified  copies  are  most  frequently  used,  as 
being  a  simpler  form  of  proof  than  copies  authenticated  under 
oath. 

In  Florida,  it  has  been  held  that,  even  without  a  statutory  pro- 
vision, exemplifications  from  the  General  Land  Office,  under  the 
hand  of  the  commissioner  and  the  seal  of  his  office,  are  competent 
evidence.     Liddon  v.  Hodnett,  22  Fla.  442  (1886). 

So  in  Illinois.     Gormley  v.  Uthe,  116  111.  643  (1886). 

In  Oilman  v.  Riopelle,  18  Mich.  145,  158  (1869),  it  was  held  that 
"  The  mode  of  authenticating  the  documents,  records  and  proceed- 
ings of  any  of  the  departments  or  courts  of  the  United  States,  is 
governed  by  the  laws  of  the  United  States,  and  by  the  practice  of 
such  departments  and  courts,  and  not  by  the  statutes  of  the  State." 
The  court  proceed  to  hold  that,  where  an  authentication  of  the  Com- 
missioner of  the  General  Land  Office  is  attached  to  several  docu- 
ments, but  covers  in  terms  only  certain  of  them,  that  the  certificate 
is  good  so  far  as  it  extends.  Ibid.  This  case  is  confirmed  in  Tillot- 
son  V.  Webber,  96  Mich.  144  (1893),  which  holds  that  the  certificate 
of  the  commissioner,  if  executed  according  to  the  rules  of  his  office, 
though  not  in  accordance  with  the  statutes  of  Michigan,  need  extend 
only  to  such  portion  of  the  record  as  may  relate  to  the  matter  under 
investigation.     Ibid. 

A  certificate  by  an  "  acting  commissioner  "  is  good,  —  not  showing 
on  its  face  a  vacancy  in  the  office.  Murray  v.  Polglase,  17  Mont 
455  (1896). 

The  certificate  of  the  commissioner  must  state  the  facts  of  record, 
and  not  the  commissioner's  conclusion  from  them.  "To  be  admis- 
sible under  this  statute,  the  certificate  must  either  be  to  a  copy  of  a 
paper,  or  a  statement  of  a  fact  contained  in  a  paper,  which  is  a 
record  of  that  office,  and  the  original  of  which  would  be  evidence  in 
the  case.  We  understand  the  statement  in  the  certificate  offered, 
that  this  land  certificate  *  was  never  sold  by  said  Toby  as  agent  of 
the  Republic  of  Texas,'  to  be  a  conclusion  of  the  Commissioner,  and 
not  a  statement  of  a  fact  which  appears  in  a  record  of  his  office,  the 
original  of  which  would  be  admissible  in  evidence;  and  we  also 
regard  the  other  statements  in  this  certificate  as  being  conclusions 
of  the  Commissioner,  rather  than  statements  of  facts  evidenced  by 
documents  which  are  parts  of  his  records.  The  statement  that  the 
Land  Office  had  regarded  this  land  certificate  as  void  and  no  claim 
against  the  State,  we  regard  as  immaterial.  Buford  v.  Bostick,  58 
Texas,  63."  Fisher  v.  Ullman,  3  Tex.  Civ.  App.  822  (1893)  ;  Byers 
V.  Wallace,  87  Tex.  503  (1895). 

So  an  adjutant-general  is  not  authorized  to  certify  that  certain 


CHAP.  IV.]  AMERICAN  NOTES.  1179* 

facts  appear,  by  the  records  of  his  office,  to  have  happened.  "  We 
find  no  law  which  authorized  the  Adjutant-General  to  give  such  a 
certificate  as  that  offered  in  evidence.  It  was  hearsay,  and  properly 
excluded."  Byers  v.  Wallace,  87  Tex.  503  (1895).  In  a  similar 
case,  the  supreme  court  of  Connecticut  say :  "  It  became  important 
during  the  trial  for  the  plaintiff  to  prove  the  date  when  Leonard  E. 
Madison,  who  had  been  a  soldier  during  the  civil  war  in  a  Massa- 
chusetts regiment,  was  discharged  from  the  service.  For  this  pur- 
pose a  certificate  was  ofiered  in  evidence,  dated  in  1884,  from  the 
Adjutant  General  of  Massachusetts,  under  the  seal  of  his  department, 
that  this  name  was  borne  upon  the  muster  roll  of  a  certain  Massa- 
chusetts regiment,  and  which  gave  the  date  of  enlistment  and  dis- 
charge, both  being  in  the  year  1865.  This  paper  was  properly 
excluded.  It  was  not  a  copy  of  a  record,  but  at  most  only  an 
unsworn  statement  of  certain  of  the  contents  of  a  record,  and  would 
have  been  inadmissible,  even  had  it  been  properly  authenticated." 
Enfield  v.  Ellington,  67  Conn.  459  (1896). 

A  commissioner  of  the  Land  Office  is  not,  however,  limited  in 
making  copies  to  the  language  of  the  record.  Copies  of  maps  and 
sketches  of  surveys  are  equally  competent  when  duly  authenticated. 
"  The  sketch  contained  in  Atlas  G  should  be  treated  as  an  archive 
of  the  land  office.  The  surveyors  who  surveyed  lands  granted  by 
the  former  governments  returned,  with  their  reports,  sketches  or 
maps  of  the  lands  surveyed,  to  be  kept  among  the  archives  of  the 
land  offices.  It  is  to  be  presumed  that  such  sketches  of  the  surveys 
delineated  in  that  in  question  were  returned  with  the  reports  of 
surveys  to  the  land  office  at  Nacogdoches,  and  became  archives  of 
that  office.  The  report  of  the  Aguilera  survey  states  that  a  map 
of  the  land  accompanies  it.  After  the  revolution  it  was  made  the 
duty  of  all  persons  having  custody  of  archives  to  return  them  to  the 
general  land  office,  and  this  readily  explains  the  presence  of  this 
sketch  there.  Hart.  Dig.  arts.  1814-1827,  1835.  Its  authenticity 
and  genuineness  should  be  presumed  from  the  facts  that  it  was  the 
duty  of  persons  having  possession  of  archives  to  return  them  to  the 
land  office,  and  of  the  commissioner  to  obtain  and  receive  them,  and 
that  it  is  found  there  in  proper  custody.  If  it  was  not  returned 
there,  in  its  present  form,  from  some  office  in  which  it  had  been 
deposited  as  an  archive,  but  was  compiled  in  the  land  office,  from 
sketches  and  surveys  that  were  so  returned,  it  is  still  an  archive 
and  public  map  of  that  office ;  for  by  law  it  has  always  been  the 
duty  of  the  commissioner  to  prepare  and  keep  maps  showing  the 
location  of  all  land  which  had  been  appropriated,  and  such  maps  are 
evidence  of  such  fact.  Smith  v.  Power,  2  Tex.  70;  Guilbeau  v. 
Mays,  16  Tex.  410."    Rogers  v,  Mexia,  (Tex.)  36  S.  W.  826  (1896). 

So  a  copy  of  a  portion  of  a  map  found  among  the  archives  of  the 
war  department,  duly  certified  by  the  custodian  of  such  papers,  is 
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competent  if  the  certification  is  authorized  by  the  state  statute. 
Galvin  v.  Palmer,  (Cal.)  45  Pac.  172  (1896).  It  is  to  be  noted  that 
"  The  official  character  of  the  officer  as  the  legal  custodian  of  the 
document,  and  therefore  authorized  to  certify  a  copy  of  it,  is  proved, 
prima  fdcie,  by  the  certificate  itself."     Ibid. 

A  copy  of  the  register  of  a  vessel  from  the  Treasury  Department 
of  the  United  States,  where  it  was  deposited  after  condemnation, 
certified  by  the  register  of  the  department,  and  verified  by  the 
certificate  of  the  Secretary  of  the  Treasury,  under  the  seal  of  the 
department,  is  admissible  evidence.  Gatlett  v.  Pacific  Ins.  Co., 
1  Wend.  661  (1828). 

There  is  usually  no  difficulty  in  deciding  what  officer  is  legally 
entitled  to  certify  copies.  It  is  the  legal  custodian  of  the  document 
in  question. 

Where  the  records,  including  analyses  of  fertilizers  of  the  South 
Carolina  Department  of  Agriculture,  were  deposited  with  the  trus- 
tees of  a  certain  college,  and  they  were  given  authority  to  certify 
copies  of  the  records,  it  was  held  that  a  duly  attested  copy  of  a 
chemical  analysis,  on  file  with  these  records,  was  admissible.  Ober 
V.  Blalock,  40  S.  C.  31  (1893). 

"Necessarily,  the  terms  of  the  law  must  be  fully  and  exactly 
complied  with,  in  order  to  obtain  the  benefit  of  its  provisions." 
Jones  V,  Cordele  Guano  Co.,  94  Ga.  14  (1893).  So,  where  a  state 
chemist  is  authorized  to  make  official  analyses  of  samples  of  fertil- 
izers taken  by  the  state  inspectors,  copies  of  which  are  to  be  admis- 
sible in  evidence,  his  analyses  of  samples  submitted  by  private 
parties,  though  recorded  in  the  same  way,  cannot  be  proved  by 
copies.     Jones  v.  Cordele  Guano  Co.,  94  Ga.  14  (1893). 

So  a  letter  of  the  assistant  land  commissioner  to  A.,  cancelling  a 
homestead  entry,  exemplified  from  the  records  of  the  general  land 
office,  and  made  evidence  by  statute,  is  competent  Holmes  v.  State, 
(Ala.)  18  So.  52'J  (1895). 

It  is  necessary,  to  secure  admissibility,  that  the  document  should 
be  relevant.  Recent  reports  made  by  one  of  the  corps  of  United 
States  engineers,  transmitted  by  the  secretary  of  war  to  the  United 
States  senate,  and  by  that  body  ordered  to  be  printed,  were  rejected 
when  offered  in  evidence  for  the  purpose  of  showing  the  position 
of  the  roadbed  of  a  certain  railroad  and  its  effect  in  protecting  land 
from  the  wash  of  the  sea.  "  The  contents  of  papers  in  any  of  the 
executive  departments  of  the  United  States  are  usually  proved  by 
a  copy  authenticated  under  the  seal  of  the  department.  U.  S.  Rev. 
Sts.  §  882.  We  are  not  required  to  determine  whether  the  printed 
document  offered  in  this  case  would  be  admissible  in  evidence,  if  a 
copy  thus  authenticated  would  be ;  see  Whiton  v,  Albany  City  Ins. 
Co.,  109  Mass.  24 ;  because  we  think  that  the  reports  themselves  are 
inadmissible  for  the  purpose  of  proving,  as  between  these  parties, 
the  facts  stated  in  the  reports. 
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The  acts  of  Major  Raymond  and  Assistant-Engineer  Bothfield,  in 
surveying  the  headland  in  the  town  of  Hull,  cannot  be  called  acts 
of  state,  nor  are  the  facts  stated  in  the  reports  public  facts,  in  the 
sense  that  they  are  facts  which  the  United  States  have,  under  the 
authority  of  law,  undertaken  to  ascertain  and  make  public  for 
the  benefit  of  all  persons  who  may  be  interested  to  know  them ; 
but  they  are  facts  which  have  been  ascertained  in  the  course  of  pre- 
liminary surveys  made  for  the  purpose  of  determining  what  action, 
if  any,  the  national  government  may  thereafter  take  for  the  pur- 
pose of  protecting  Boston  Harbor.  The  engineers  who  made  the 
surveys  can  be  called  as  witnesses  in  the  same  manner  as  other  per- 
sons who  have  knowledge  of  the  facts.  There  is  no  necessity  for 
the  admission  of  unsworn  written  statements,  and  the  facts  do  not 
bring  the  case  within  any  known  exception  to  the  rule  that  evi- 
dence *  must  be  given  on  oath  by  persons  speaking  to  matters  within 
their  own  knowledge  and  liable  to  be  tested  by  cross-examination.' 
Sturla  V.  Freccia,  12  Ch.  D.  411,  425 ;  S.  C.  6  App.  Cas.  623." 
Gushing  v.  Nantasket  Beach  R.  R.,  143  Mass.  77  (1886). 

The  State  Register,  being  made  by  law  the  public  paper  in 
which  the  official  acts  of  the  governor  required  to  be  made  public 
are  published,  is  correctly  admitted  in  evidence  to  prove  the  exist- 
ence of  facts  stated  in  the  governor's  proclamation.  Lurton  v. 
Gilliam,  2  111.  677  (1839). 

Legislative  Acts.  —  Under  the  system  of  government  existing 
in  the  United  States,  laws  are  of  three  kinds:  — foreign,  interstate, 
and  domestic.  Proof  of  each  presents  differences  in  detail.  "  The 
written  foreign  law  may  be  proved,  by  a  copy  of  the  law  properly 
authenticated.  The  unwritten  must  be  by  the  parol  testimony  of 
experts.  As  to  the  manner  of  authenticating  the  law,  there  is  no 
general  rule,  except  this :  that  no  proof  shall  be  received,  '  which 
presupposes  better  testimony  behind,  and  attainable  by  the  party*' 
They  may  be  verified  by  an  oath,  or  by  an  exemplification  of  a  copy, 
under  the  great  seal  of  a  State,  or,  by  a  copy,  proved  to  be  a  tru«B 
copy  by  a  witness  who  has  examined  and  compared  it  with  the 
original,  or  by  a  certificate  of  an  officer,  properly  authorized,  by 
law,  to  give  the  copy;  which  certificate  must  be  duly  proved.  But 
such  modes  of  proof  as  have  been  mentioned,  are  not  to  be  con- 
sidered exclusive  of  others,  especially  of  codes  of  laws  and  accepted 
histories  of  the  law  of  a  country."  Ennis  v.  Smith,  14  How.  400, 
426  (1852) ;  Watson  v.  Walker,  23  N.  H.  471,  496  (1851). 

In  American  Life  Ins.  &  Trust  Co.  v.  Rosenagle,  77  Pa.  St.  507 
(1875),  an  attempt  was  made  to  prove  the  common  and  statute  laws 
of  the  Grand  Duchy  of  Baden  by  a  certificate  declaring  "  *  that  the 
sections  of  the  common  and  statute  laws  of  the  Grand  Duchy  of 
Baden,  and  of  the  statute  of  the  grand  duke,  passed  on  the  29th 
of  May  1811,  contained  in  the  above  extracts,  agree  verbally  with 
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the  copies  of  these  laws  as  they  are  recognised  by  the  courts.'  The 
extracts  themselves  are  not  on  the  paper  books.  At  the  foot  of  the 
paper  are  the  words,  *  The  Circuit  and  Supreme  Court  of  the  Grand 
Duchy:  Section  of  the  Common  Pleas.  Berger;'  and  the  seal  of 
the  court  is  affixed.  Another  endorsement  follows  in  this  form :  '  I 
certify  the  above  document.  Carlsnihe,  October  31st,  1868.  Minis- 
terium  of  the  Exterior,  Grand  Duchy  of  Baden.  Borkh.  Yost.* 
The  seal  of  the  secretary  of  foreign  affairs  is  added  to  this  remark- 
able paper.  And  then  the  United  States  consul  certifies  that  Mr. 
Leopold  Yost,  whose  name  is  subscribed  to  the  paper  annexed,  is 
chief  clerk  of  the  department  of  foreign  affairs  for  the  Grand 
Duchy  of  Baden,  duly  commissioned  to  execute  such  acts,  and  that 
his  signature  is  genuine.  This  answers  to  fix  the  status  of  Mr. 
Yost,  but  it  does  not  help  to  explain  the  authority  of  '  Berger,'  nor 
what  the  document  wlych  he  signed  was  certified  by  Yost  to  be.  The 
exemplification  proves  nothing  except  certain  peculiarities  of  official 
form."     Und. 

The  state  of  the  early  authorities  on  this  subject  is  carefully  given 
in  a  New  York  case  where  an  attempt  was  made  to  prove  the  writ- 
ten laws  of  Denmark  by  a  copy  of  a  copy  of  a  record.  "  That  the 
laws  of  a  foreign  country  must  be  proved,  must  be  considered  well 
settled.  In  Fremoult  v.  Dedin,  1  P.  W.  431,  Lord  Chancellor 
Parker  held  that  the  laws  of  Holland  must  be  proved.  Peake's 
Cases,  18.  This  has  been  often  so  decided,  and  is  not  disputed; 
but  the  manner  of  proof  is  the  point  now  particularly  requiring 
attention.  In  Boehtlinck  v.  Schneider,  3  Esp.  58,  it  was  decided  by 
Lord  Kenyon,  that  the  laws  of  a  foreign  country  must  be  proved 
by  documents  properly  authenticated  from  that  country.  This  is 
undoubtedly  correct  as  to  the  written  or  statute  laws  ;  the  unwrit- 
ten laws  must  also  be  proved  as  facts ;  but  that  proof  may  be  by 
parol.  The  language  of  Chief  Justice  Marshall,  in  Church  ».  Hub- 
bart,  2  Cranch,  236,  has  been  cited  in  this  court  by  Mr.  Justice 
Sutherland.  6  Co  wen,  429.  *  Foreign  laws  are  well  understood  to 
be  facts  which  must,  like  other  facts,  be  proved  to  exist,  before 
they  can  be  received' in  a  court  of  justice.'  *The  rule,'  he  says,  Ms 
applicable  to  them,  that  the  best  testimony  shall  be  produced ;  and 
that  such  testimony  as  presupposes  better  testimony  attainable  by 
the  party,  shall  not  be  received,  but  no  testimony  shall  be  required 
which  is  shewn  to  be  unattainable.  They  should  be  authenticated 
by  the  authority  of  the  foreign  state  under  its  seal ;  or  it  should  be 
shewn  that  such  evidence  could  not  be  procured.'  A  sworn  copy 
seems  to  be  considered  also  competent  testimony ;  but  a  copy  certi- 
fied by  a  consul,  has  been  held  to  be  insufficient.  It  was  said  on 
the  argument,  and  I  think  with  propriety,  that  foreign  laws  must 
be  proved  like  private  acts.  Public  laws  of  our  own  state  are  per- 
mitted to  be  read  from  the  statute  book,  not  because  that  is  evi- 
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dence,  for  do  evidence  is  necessary,  as  the  judges  are  presumed  to 
know  the  law,  but  the  book  is  read  to  refresh  their  memory.  Lord 
Ellenborough  so  decided  in  Clegg  v.  Levy,  3  Campb.  166.  The  law 
being  in  writing,  .an  authenticated  copy  ought  to  be  produced.  2 
Starkie's  Ev.  568,  9.  The  cases  in  our  own  court  are  to  the  same 
effect.  In  Kenney  v.  Van  Home,  1  Johns.  R.  394,  Spencer,  justice, 
takes  the  distinction  between  the  common  law  of  a  foreign  country 
and  its  statutes;  the  one  may  be  proved  by  parol,  the  other  not. 
In  Smith  v.  Elder,  3  Johns.  K.  105,  the  point  was  raised  and 
argued.  There  Reeve's  Law  of  Shipping  was  read  to  shew  what 
was  the  statute  law  of  Great  Britian  relating  to  the  revenue.  The 
court  do  not  say  what  was  proper  evidence  of  the  law,  but  they 
impliedly  say  the  book  was  not  sufficient,  for  they  rely  upon  the 
fact  that  the  defendant  had  concluded  himself,  by  confessing  that 
the  goods  were  shipped  contrary  to  the  laws  of  the  country  to 
which  they  were  sent.  A  similar  decision  was  made  in  Packard  v. 
Hill,  2  Wendell,  411,  that  the  statute  of  a  foreign  country  must  be 
proved  by  an  exemplification.  In  Consequa  v,  Willings,  1  Peter's 
C.  C.  R.  229,  Washington,  J.  says,  the  written  or  statute  laws  of 
foreign  countries  are  to  be  proved  by  the  laws  themselves,  if  they 
can  be  procured ;  if  not,  inferior  evidence  of  them  may  be  received." 
Lincoln  v.  Battelle,  6  Wend.  476,  482  (1831). 

Constantly  recurring  difficulties  attending  proof  of  foreign  legis- 
lative acts  by  copies  under  the  great  seal  of  state  have  forced  a 
relaxation  of  the  strict  rules  of  proof  in  the  direction  of  admitting 
printed  copies,  apparently  issued  officially,  as  sufficient  proof  of 
foreign  laws. 

This  relaxation  of  the  strict  rule  exists  as  a  statutory  permis- 
sion.   Stewart  v.  Swanzy,  23  Miss.  502  (1852). 

And  the  same  result  has  often  been  attained  by  the  action  of  the 
courts.  Kean  v.  Rice,  12  S.  &  R.  203  (1824) ;  the  Pawashick,  2 
Lowell,  142  (1872). 

Thus,  in  Vermont,  on  a  case  involving  the  legal  effect  in  Canada 
of  a  discharge  obtained  under  the  bankrupt  law  of  the  Province,  the 
court  (by  Redfield,  J.)  say :  —  "  Some  copy  of  the  law,  which  the  wit- 
ness could  swear  was  recognized  in  the  Province,  as  authoritative, 
should  have  been  produced."  Spaulding  v.  Vincent,  24  Vt.  501 
(1852). 

A  copy  of  the  French  Civil  Code  sent  to  the  supreme  court  of  the 
United  States  by  the  government  of  France  in  the  course  of  an 
international  exchange  of  laws  with  that  country  apparently 
coming  from  the  official  press  and  endorsed  ''per  Garde  des 
Sceaux  de  France  k  la  Cour  Supreme  des  fitats  Unis"  is  suffi- 
ciently authenticated.    Ennis  v.  Smith,  14  How.  400,  429  (1852). 

Laws  or  Sisteb  State.  —  Strictly  speaking,  the  laws  of  one  state 
of  the  American  Union  are,  in  the  courts  of  another,  foreign  laws. 
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Hempstead  v.  Reed,  6  Conn.  480  (1827) ;  State  v.  Twitty,  2  Hawks', 
441  (1823). 

A  form  of  certification  of  the  statutes  of  one  state  for  use  in 
another  has  been  provided  by  Congress.  Under  the  authority  to 
legislate  conferred  by  Art.  4,  §  1,  of  the  Constitution,  the  Congress 
of  the  United  States  has  provided  that :  —  "  The  acts  of  the  legisla- 
tures of  the  several  states  shall  be  authenticated  by  having  the 
seal  of  their  respective  states  affixed  thereto."  Stat.  May  26th, 
1790,  1  Story's  U.  S.  Laws,  93;  Van  Buskirk  v.  Mulock,  18  N.  J. 
Law,  184  (1840) ;  McClerkin  v.  State,  (Ala.)  17  So.  123  (1895) ; 
Robinson  v.  Gilraan,  20  Me.  299  (1841);  Watson  v.  Walker,  23 
N.  H.  471  (1851). 

This  form  of  certification,  it  will  be  noticed,  unlike  the  provisions 
relating  to  the  certification  of  other  documents  of  one  state  for  use 
in  another  does  not  require  the  attestation  of  any  public  officer.  As 
is  said  in  U.  S.  v.  Johns,  4  Dall.412  (1806),  "There  is  a  good  reason 
for  the  distinction.  The  seal  is  in  itself,  the  highest  test  of  authen- 
ticity; and  leaving  the  evidence  upon  that  alone,  precludes  all 
controversy,  as  to  the  officer  entitled  to  affix  the  seal,  which  is  a 
regulation  very  diiTerent  in  the  different  states."     Ibid. 

But  the  seal  is  a  necessary  prerequisite  to  admissibility.  Pabst 
Brewing  Co.  v.  Smith,  59  Mo.  App.  476  (1894). 

To  be  available,  the  method  of  certifying  the  legislative  acts  of  a 
sister  state  provided  by  the  Act  of  Congress  of  May  26th,  1790,  must 
be  carefully  followed. 

Where,  instead  of  a  certificate  of  the  secretary  of  state  under  the 
seal  of  state,  the  legislative  act  of  Ohio  was  certified  by  the  secre* 
tary  of  state  as  being  "  a  correct  copy  of  the  original  roll  thereof 
remaining  on  file  in  this  office,"  and  the  governor  certified,  under  the 
great  seal  of  state,  to  the  official  character  of  the  person  signing 
himself  as  secretary,  and  that  full  faith  and  credit  were  to  be  given 
to  his  official  acts,  the  copy  was  held  inadmissible  as  not  being  in 
compliance  with  the  act  of  congress.  La  Fayette  Bank  v.  Stone. 
2  111.  424  (1837)  ;  Turner  v.  Waddington,  3  Wash.  C.  Ct.  126  (1811). 

Where  a  statute  of  a  sister  state  is  authenticated  under  the  act 
of  congress  it  admits  without  further  proof  a  statute  referred  to  in 
the  authenticated  statute.  Grant  v.  Henry  Clay  Coal  Co.,  80  Pa. 
St.  208  (1876). 

And  only  the  relevant  portion  of  a  statute  need  be  authenticated. 
Grant  v,  Henry  Clay  Coal  Co.,  80  Pa.  St.  208  (1876). 

The  statutory  method  of  authenticating  the  legislative  acts  of 
sister  states  does  not  exclude  all  other  evidence  to  the  same  effect. 
Kean  v.  Kice,  12  S.  &  R.  203  (1824).  «  That  act  is  only  affirmative, 
and  does  not  abolish  such  modes  of  authentication  as  were  used  here 
liefore  it  passed."  Ellmore  v.  Mills,  1  Hayw.  (N.  C.)  359  (1796); 
Martin  v.  Payne,  11  Tex.  292  (1854). 
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To  the  contrary,  see  State  v.  Twitty,  2  Hawks',  441  (1823)  ;  Craig 
V,  Brown,  1  Peters  C.  Ct.  352  (1816). 

Proof  of  tlie  law  may  be  made  by  a  sworn  copy.  Van  Buskirk  v, 
Mulock,  18  N.  J.  Law,  184  (1840). 

The  statutes  of  certain  states  provide  that  a  copy  of  state  laws 
good  in  the  courts  of  the  state  which  enacted  them  shall  be 
equally  admissible  in  the  courts  of  the  forum.  U.  S.  Vinegar  Co.  v, 
Foehrenbach,  74  Hun,  435  (1893). 

A  still  easier  method  of  authenticating  the  legislative  enactments 
of  one  state  for  use  in  another  is  to  regard  the  official  printed  publi- 
cations, purporting  to  be  issued  under  state  authority,  as  constitut- 
ing prima  facie  proof.  Young  v.  Bank  of  Alexandria,  4  Cranch,  384, 
388  (1808).  "  The  most  satisfactory  evidence,  undoubtedly,  is  an 
authentication  according  to  the  act  of  congress.  But  in  practice 
less  evidence  has  been  received.  A  sworn  copy  compared  with  the 
record  of  the  statute,  in  the  secretary  of  state's  office,  is  always  the 
very  best  evidence.  So  too,  the  authorized  statute  book  of  the 
state  is  ordinarily  sufficient."  Smith  v.  Potter,  27  Vt.  304  (1855) ; 
Thompson  t;.  Musser,  1  Ball.  458,  463  (1789);  Mullen  v.  Morris, 
2  Barr,  85  (1845) ;  Taylor  v.  Bank  of  Illinois,  7  Monr.  (Ky.)  576, 
585  (1828)  ;  Allen  v.  Watson,  2  Hill  (S.  C),  *  319  (1834) ;  Emery  v. 
Berry,  28  N.  H.  473,  486  (1854)  ;  Raynham  v.  Canton,  3  Pick.  293 
(1825) ;  Comparet  v.  Jernegan,  5  Blackf.  375  (1840) ;  Rothrock  v. 
Perkinson,  61  Ind.  39  (1878)  ;  Biddis  v.  James,  6  Binney,  321 
(1814)  ;  Hanrick  v.  Andrews,  9  Porter  (Ala.),  9  (1839) ;  Hale  v.^^Ross, 
Pennington  (New  Jersey),  590  (1811).  To  the  effect  that,  "  The  writ- 
ten laws  of  other  states  must  be  proved  by  an  exemplification,  and 
not  bv  the  printed  statute  books  of  such  states,"  see  Packard  v. 
Hill,  2  Wend.  411  (1829). 

It  is  not  sufficient  that  an  attorney-at-law  of  the  state  of  whose 
laws  proof  is  being  offered  testifies  that  a  printed  book  containing  a 
copy  of  the  statute  was  universally  received  in  his  state.  Van 
Buskirk  v.  Mulock,  18  N.  J.  Law,  184  (1840). 

"  I  admit,  that  this  printed  copy  of  an  act  of  assembly,  though  it 
purports  to  have  been  printed  by  the  law  printers  of  Virginia,  is 
not  such  good  evidence  as  a  sworn  copy,  compared  with  the  rolls, 
or  an  exemplification  under  the  Great  Seal;  but  these  modes  of 
authentication  are,  likewise,  inferior  to  the  original  law  itself.  If 
the  Plaintiff  in  Error  had  been  sued  in  Virginia,  this  printed  book  of 
the  acts  of  Assembly  would  there,  unquestionably,  have  been  good 
evidence;  and  I  can  discern  no  satisfactory  reason,  why,  as  he  is 
sued  here,  the  same  evidence  should  not  be  received,  at  least  prima 
facie  ;  for,  although  it  were  a  forgery,  and  the  proof  in  that  respect 
could  not  on  a  sudden,  during  the  short  period  of  a  trial,  be  pro- 
duced ;  yet,  in  case  of  any  reasonable  suspicion,  the  Court  might 
reserve  the  point,  and  give  the  party  leave  upon  establishing  the 
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fact,  to  move  for  a  new  trial/'     Thompson  r.   Mosser,  1  Dall^ 
458  (1789). 

'<In  the  Supreme  Court  of  the  United  States,  and  I  believe  in 
every  state  of  the  Union,  in  accordance  with  the  connection  and 
constitutional  ties  binding  them  together,  the  rule  has  been  relaxed, 
which  requires  foreign  laws  to  be  veritied  with  the  sanction  of  an 
oath :  hence  printed  volumes,  purporting  to  be  on  the  face  of  them 
the  laws  of  a  sister  state,  are  admissible  as  prima  facie  evidence,  to 
prove  the  statute  laws  of  that  state."  Mullen  v.  Morris,  2  Pa.  St. 
85  (1845) ;   Clarke  r.  Bank  of  Mississippi,  10  Ark.  516  (1850). 

The  varying  value  of  the  different  forms  of  authentication  is  well 
stated  in  an  early  Vermont  case. 

"  The  laws  of  the  other  States,  printed  under  authority,  have  been 
constantly  admitted  in  the  Courts  of  this  State,  and  such  has  been 
the  practice  of  some,  at  least,  of  the  neighbouring  States.  If  such 
act  be  proved,  agreeably  to  the  provisions  of  the  act  of  Congress, 
the  Courts  are  bound  to  admit  it  —  they  may  admit  it,  although  not 
so  proved."     State  v.  Stade,  1  D.  Chip.  (Vt.)  303  (1814). 

But  it  is  necessary  that  the  printed  book  should  appear  on  its 
face  to  have  been  printed  by  official  authority.  The  lack  cannot  be 
supplied  by  parol  evidence  of  attorneys  practising  in  the  state 
whose  laws  are  to  be  proved,  that  the  laws  are  correctly  stated  and 
that  the  compilation  is  currently  received  in  the  courts  as  law. 
Martin  v.  Payne,  11  Tex.  292  (1854). 

For  to  permit  such  evidence  would  practically  amount  to  proving 
the  written  laws  of  a  sister  state  by  parol,  —  a  thing  not  permitted. 
Martin  v.  Payne,  11  Tex.  292  (1854). 

This  relaxation  of  the  strict  rule  of  proof  is  frequently  statutory. 
Merrifield  r.  Bobbins,  8  Gray,  150  (1857). 

Domestic  Laws.  —  Laws  passed  by  the  sovereignty  under  which 
the  court  is  organized  are  the  subject  of  required  judicial  cognizance. 
The  authentication,  when  needed,  must  be  in  accordance  with  the 
state  requirements. 

When  the  secretary  of  state  is  authorized,  by  state  law,  to  certify 
the  promulgation  of  a  law,  and  also  to  appoint  an  assistant,  and  the 
latter  is  "fully  authorized  to  perform  all  or  any  of  the  duties  or 
official  acts  required  by  law  of  the  Secretary  of  State,''  it  was  held 
that  the  certificate  of  promulgation  by  the  Assistant  Secretary  of 
State  is  sufficient.     State  v.  Clark,  46  La.  Ann.  1409  (1894). 

A  frequent   statutory  provision   makes  a  printed  copy  of  state 
statutes  admissible  as  evidence  of  the  domestic  legislation.     And  so' 
of  town  or  village  ordinances.    Atchison,  &c.  R.  R.  ©.  Cupello,  61 
111.  App.  432  (1895). 

In  a  similar  manner  the  printed  journals  of  either  house  of  a 
legislature,  published  in  obedience  to  law,  are  competent  evidence 
of  its  proceedings.      Post  v.  Supervisors,  106  U.  S.  667  (1881)  j 
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Happel  V.  Brethauer,  70  111.  166  (1873) ;  Root  v.  King,  7  Cowen, 
613,  636  (1827). 

The  acts  of  a  city  government  are  analogous  to  those  of  a  legis- 
lature of  a  state.  *^  When  the  citizen  wishes  to  shew  these  acts,  he 
must  resort  to  the  authentic  record  of  them,  which  is  the  original 
minutes  of  the  corporation."  Denning  v,  Boome,  6  Wend.  651 
(1831)  ;  Cheatham  v.  Young,  113  N.  C.  161  (1893). 

Eecobds  of  Foreign  Courts.  —  The  action  of  foreign  courts  of 
necessity  comes  before  domestic  tribunals  with  considerable  fre- 
quency. "  The  best  proof  of  the  proceedings  of  a  foreign  court,  are 
the  original  records.  But  that  cannot  ordinarily  be  produced.  The 
testimony  usually  produced,  is  either  a  sworn  copy,  by  one  who  has 
compared  it  with  the  original  proceedings,  or  an  exemplified  copy, 
certified  by  the  clerk  and  the  presiding  judge,  and  the  seal  of  the 
court,  with  the  broad  seal  of  the  province  or  kingdom,  to  the  ap- 
pointment of  the  judge,  with  the  proper  certificate  from  the  office 
of  appointment.  The  more  usual  mode,  is,  a  sworn  copy."  Spauld- 
ing  V.  Vincent,  24  Vt  501  (1852).  Of  such  proof  by  original  record, 
the  supreme  court  of  California  say:  "a  record  proves  itself." 
Wickenjham  v.  Johnston,  104  Cal.  407  (1894). 

In  an  early  Mstssachusetts  case  of  assumpsit  upon  a  judgment 
recovered  in  an  inferior  court  in  Nova  Scotia,  the  reputed  clerk  of 
the  court  aflSxed  the  seal  of  the  court  upon  a  copy  of  the  record 
of  judgment,  and  attested  the  same  by  putting  his  name  to  it.  An 
affidavit  of  one  John  Davis  was  appended,  stating  that  he  had 
applied  to  the  clerk  for  a  copy ;  had  assisted  the  clerk  in  compar- 
ing the  copy  with  the  record,  and  in  affixing  the  seal  of  the  court 
to  the  copy,  and  saw  the  clerk  attest  the  copy.  Held :  "  The 
verification  of  the  record  is  sufficient  for  the  purpose  for  which  it  is 
produced."    Buttrick  v.  Allen,  8  Mass.  272  (1811), 

In  Canada,  it  has  been  held  that  in  case  of  a  foreign  judgment, 
**  The  mere  exemplification,  without  any  evidence  of  examination, 
would  of  course  be  sufficient  if  properly  proved  to  be  under  the  seal 
of  the  court.  That  is  the  common  proof  given  of  foreign  judg- 
ments." Warener  v.  Kingsmill,  7  Q.  B.  U.  C.  409  (1850).  In  that 
case  the  evidence  of  an  attorney  of  the  province  that  he  "  went  to 
the  office  of  the  clerk  in  question,  and  there  saw  the  seal  affixed  to 
the  exemplification,  which  is  the  material  fact  to  be  proved,'*  was 
regarded  as  sufficient  proof  of  sealing.     Ibid, 

In  the  courts  of  New  Hampshire,  a  copy  of  a  judgment  recovered 
in  Canada  was  offered,  certified  by  a  Mr.  Bell,  and  purporting  to 
be  under  the  seal  of  the  court.  "  The  seal  was  proved  by  a  witness, 
who  testified  that  it  was  genuine,  that  he  had  long  known  Mr.  Bell 
to  act  in  the  capacity  of  clerk,  and  that  he  read  the  record  while  the 
clerk  looked  over  the  copies."  Held :  that  the  copy  was  sufficiently 
authenticated.    Pickard  v.  Bailey,  26  N.  H.  152  (1862). 
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An  early  case  in  the  snpreme  court  of  the  United  States  has 
become  classic  upon  this  branch  of  the  law. 

"  Foreign  judgments  are  authenticated,  1.  By  an  exemplification 
under  the  great  seal.  2.  By  a  copy  proved  to  be  a  true  copy. 
3.  By  the  certificate  of  an  officer  authorized  by  law,  which  certifi- 
cate must  itself  be  properly  authenticated. 

These  are  the  usual,  and  appear  to  be  the  most  proper,  if  not  the 
only,  modes  of  verifying  foreign  judgments.  If  they  be  all  beyond 
the  reach  of  the  party,  other  testimony  inferior  in  its  nature  might 
be  received.  But  it  does  not  appear  that  there  was  any  insuperable 
impediment  to  the  use  of  either  of  these  modes,  and  the  court  can- 
not presume  such  impediment  to  have  existed.  Nor  is  the  certificate 
which  has  been  obtained  an  admissible  substitute  for  either  of  them. 
If  it  be  true  that  the  decrees  of  the  colonies  are  transmitted  to  the 
seat  of  government,  and  registered  in  the  depaitment  of  state,  a 
certificate  of  that  fact  under  the  great  seal,  with  a  copy  of  the  decree 
authenticated  in  the  same  manner,  would  be  sufficient  prima  facie 
evidence  of  the  verity  of  what  was  so  certified;  but  the  certificate 
offered  to  the  court  is  under  the  private  seal  of  the  person  giving 
it,  which  cannot  be  known  to  this  court,  and  of  consequence  can 
authenticate  nothing."  Church  v.  Hubbart,  2  Cranch,  186, 237  (1804) ; 
Stewart  v.  Swanzy,  23  Miss.  502  (1852) ;  Calhoun  v.  Ross,  60  111. 
App.  309  (1896). 

Courts  of  admiralty,  being  of  international  cognizance,  judicial 
notice  is  taken  of  its  seal.  When  the  seal  of  such  a  court  is  affixed 
to  a  decree,  the  case  is  assimilated  to  that  of  an  act  of  state,  and 
the  seal  of  the  court,  like  the  national  seal,  proves  itself. 

Therefore,  where  the  record  of  a  decree  of  the  court  of  vice- 
admiralty  in  Bermuda,  purporting  to  be  signed  by  the  deputy  regis- 
trar, under  the  seal  of  the  court,  was  offered  in  evidence,  without 
other  proof  of  authenticity,  it  was  held  admissible.  Thompson  v. 
Stewart,  3  Conn.  171  (1819). 

"  By  common  consent  and  general  usage,  the  seal  of  a  court  of 
admiralty  has  been  considered  as  sufficiently  authenticating  its 
records.  No  objection  has  prevailed  against  the  reception  of  the 
decree  of  a  court  acting  upon  the  law  of  nations,  when  established 
by  its  seal.  The  seal  is  deemed  to  be  evidence  of  itself,  because 
such  courts  are  considered  as  courts  of  the  whole  civilized  world, 
and  every  person  interested,  as  a  party."     Ibid. 

In  case  of  a  judgment  recovered  in  Havana,  in  the  island  of  Cuba, 
"  It  was  shewn  that  a  document,  purporting  to  be  a  copy  of  the  judg- 
ment, was  signed  by  the  clerk  of  the  court,  who  was  keeper  of  the 
records  of  that  court ;  and  that  his  signature  validated  all  its  pro- 
ceedings ;  that  the  court  has  no  seal ;  that  the  seal  used  to  the 
certificate,  is  the  seal  of  the  royal  college  of  notaries  ;  and  that  the 
document  is  authenticated  in  the  customary  way  in  which  records 
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are  authenticated,  to  be  sent  to  foreign  countries."  Held :  "  This 
evidence  is  certainly  sufficient."  Packard  v.  Hill,  7  Gowen,  434 
(1827). 

In  the  case  of  Gardere  v,  Columbian  Ins.  Co.,  7  Johns.  514  (1811), 
the  decree  of  the  court  of  vice-admiralty  at  Antigua,  certified  by 
the  actuary,  in  the  absence  of  the  deputy  registrar  in  admiralty,  was 
offered.  Proof  was  given  by  deposition  annexed  to  the  sentence 
of  the  seal  affixed  to  the  same,  and  of  the  signature  and  official 
character  of  the  person  signing  and  certifying  the  decree.  This  was 
held  sufficient. 

On  the  other  hand,  it  has  been  held  that  an  exemplification  of  the 
proceedings  of  a  tribunal  at  Havre  was  not  evidence  of  itself ;  but 
that  such  proceedings  must  be  established  like  other  matters  of  fact, 
and  subject  to  the  same  rules  of  evidence.  Delafield  v.  Hand,  3 
Johns.  310  (1808). 

It  is  essential  that  the  certification  should  be  by  the  officer  having 
charge  of  the  records  certified.  Accordingly  a  copy  of  proceedings 
of  condemnation  certified  under  the  seal  of  arms  of  the  secretary  of 
state  cannot  be  received  in  evidence  in  the  absence  of  evidence  that 
the  secretary  of  state  has  custody  of  records  of  that  description. 
Vandervoort  v.  Columbian  Ins.  Co.,  2  Caines,  168  (1804). 

Othee  Foreign  Documents.  —  It  is  not  only  essential  that  the 
certification  of  a  foreign  public  document  should  be  by  one  who  is 
legally  charged  with  the  custody  of  the  document  certified.  It  is,  in 
the  first  place,  fundamentally  essential  that  the  document  certified 
should  itself  be  a  pvhlic  document,  —  t.  e.  kept  by  virtue  of  some 
legal  requirement  in  the  country  where  it  is  recorded.  Unless 
proof  is  offered  to  this  effect,  no  ground  exists  for  admitting  the 
copy.     However  certified,  it  is  mere  hearsay. 

An  excellent  illustration  of  this  limitation  on  the  effect  of  certifi- 
cation of  foreign  documents  is  found  in  Stanglein  v.  State,  in  the 
supreme  court  of  Ohio,  reported  in  17  Ohio  State  Keports,  453,  462 
(1867).  The  defendant  in  the  court  below  had  been  indicted  for 
bigamy.  To  prove  the  former  marriage,  the  government  offered  a 
document,  elaborately  certified,  purporting  "  to  be  a  transcript  from 
the  records  of  marriages  at  Seibeldingen,  in  the  Palatinate,  in  the 
Kingdom  of  Bavaria,  reciting  that  Joseph  Stanglein  and  Louisa 
Kagele  were  united  in  marriage  on  January  7th,  1862,  before  one 
Philip  Jacob  Wiederoll,  burgomaster,  officer  of  the  civil  service  of 
the  commune  and  mayoralty  of  Seibeldingen."  No  evidence  was 
offered  that  the  laws  of  Bavaria  authorized  or  required  the  making 
of  such  a  record.  The  supreme  court  held  that,  in  the  absence  of 
such  evidence,  the  copy  was  inadmissible,  and  set  aside  a  verdict 
of  guilty,  not  because  the  document  was  not  sufficiently  authenti- 
cated, if  competent,  but  because  it  had  not  been  shown  to  be 
competent,  however  authenticated.     **  If  it  had  been  proved,  or  if 
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ve  were  authorized  to  presume,  that  this  record  was  made  under 
the  authority  of,  and  in  conformity  to,  the  laws  of  the  country 
where  made,  we  have  no  doubt  that  it  is  well  and  abundantly 
authenticated.  First  we  have  the  certificate  of  the  correctness  of 
the  transcript  under  the  hand  and  official  seal  of  ^  the  officer  of  the 
civil  service'  of  the  commune  and  mayoralty  of  Seibeldingen,  in 
the  canton  and  district  of  Landau,  in  the  Palatinate,  Kingdom  of 
Bavaria;  then  comes  the  certificate  and  seal  of  the  President  of 
the  Royal  District  Court  verifying  the  signature  of  the  'officer 
of  the  civil  service ; '  and  so  on  we  have  the  certificates  and  seals 
of  the  President  of  the  Royal  Bavarian  Court  of  Appeals,  of  the 
Royal  Private  Secretary  of  the  Royal  State  Department  of  Justice, 
and  of  the  Secretary  General  of  the  Royal  House  of  Foreign 
Affairs  of  the  kingdom  ;  each  in  succession  verifying  the  signature 
of  the  one  immediately  preceding.  Now,  Bavaria  is  an  independent 
and  sovereign  kingdom,  long  recognized  by  the  civilized  world  as 
such,  and  it  seems  to  be  settled  law  that  the  certificate  and  seal  of 
the  department  of  foreign  affairs  of  such  a  government  proves  itself, 
and  is  a  sufficient  authentication  of  any  public  record  of  such  coun- 
try made  and  kept  in  obedience  and  conformity  to  its  laws.  1 
Greenleaf  s  Ev.,  sees.  4  and  479 ;  The  Estrella,  4  Wheat.  R.  298. 

The  difficulty  is  not  in  the  want  of  due  authentication  of  the 
record,  but  in  the  absence  of  proof  that  the  Seibeldingen  record  was 
made  in  conformity  with  the  laws  of  Bavaria ;  or,  in  other  words,  in 
the  want  of  proof  that  those  laws  require  and  authorize  such  records 
of  marriages  to  be  made  and  kept.  Ko  such  proof  was  given,  and 
we  are  unable  to  see  how  we  can  presume  the  existence  of  such  laws. 
And  the  books  are  uniform  to  the  effect  that  it  is  essential  to  the 
official  character  of  any  record,  and  to  its  competency  as  evidence, 
that  it  has  been  made  and  kept  by  a  person  whose  duty  it  was  to 
make  and  keep  it.  1  Greenleaf's  Ev.  sec.  485.  And  before  an  in- 
strument, made  in  a  foreign  country,  which  derives  a  legal  .effect  and 
operation  from  the  laws  of  that  country,  can  be  admitted  in  evidence, 
the  existence  of  the  law  itself  must  be  proved."  Stanglein  v.  State, 
17  Oh.  St.  453,  462  (1867). 

In  case  of  a  record  of  marriagre  in  Ireland  purporting  to  be  a  copy 
of  a  certain  numbered  entry  in  a  marriage  register  book  in  the  office 
of  the  superintendent  registrar  of  births,  deaths,  and  marriages  for 
the  district  of  Mohill,  signed  by  one  Woodward  as  such  registrar,  it 
was  held  that  the  document  was  "  not  authenticated  in  any  respect 
whatsoever.''  "  It  does  not  appear  in  the  case  that  the  law  of 
Ireland  required  the  registration  of  marriages ;  nor  does  it  appear 
that  Woodward  was  the  superintendent  registrar  at  the  time  the 
certificate  was  given,  if  there  was  such  a  record  ;  neither  does  it  ap- 
pear that  his  signature  is  genuine,  if  he  was  such  an  officer.  Indeed 
nothing  appears  tending  to  authenticate  the  instrument  in  any  way. 
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For  aught  that  appears  it  may  have  been  a  forgery,  got  up  by  some 
designing  person  for  the  occasion."  State  v,  Dooris,  40  Conn.  145 
(1873). 

"  Ordinarily,  the  entries  in  registers,  duly  made,  kept  by  a  person 
bound  to  record  the  fact,  in  any  foreign  country,  makes  full  proof 
when  properly  authenticated  by  the  consular  officer  of  that  country. 
The  proper  evidence  in  that  case  is  a  copy  of  the  record."  Succes- 
sion of  Justus,  47  La.  Ann.  302  (1895). 

It  is  not  competent  for  the  certifying  officer  simply  to  state  that 
certain  facts  appear  by  his  record.  So  where  a  catholic  priest  of 
Gr.  Starsin  certified  **  upon  the  basis  of  the  registry  of  baptisms  of 
this  place  "  to  the  birth  and  baptism  of  a  child  of  certain  named 
parents,  his  signature  being  verified  by  the  consul,  it  was  held  that 
the  evidence  was  inadmissible.  *'  That  the  originals  of  these  parish 
registers  were  admissible,  or  that  the  actual  contents  of  the  registers, 
when  duly  proved  by  an  authenticated  copy,  might  be  received,  is, 
we  think,  established  by  Hunt  v.  Order  of  Chosen  Friends,  64  Mich. 
671.  But  we  think  the  circuit  judge  ruled  correctly  in  excluding 
the  certificates  here  offered  upon  the  ground  stated  by  him,  which 
was :  '  Because  the  papers  that  were  offered  were  not  themselves 
either  sworn  or  certified  copies  of  the  entries  in  the  books,  but 
simply,  so  far  as  I  can  judge  of  their  contents  on  the  translation 
which  was  offered,  certificates  which  were  based  upon  some  entries 
in  books,  but  not  copies  of  the  entries  themselves.'  "  Tessmann  v. 
United  Friends,  103  Mich.  185  (1894). 

The  apparent  principle  of  the  exclusion  is  the  same  as  where  a 
school  committee,  having  certified  that  a  teacher  had  made  a  report 
to  them  of  certain  educational  statistics,  the  court,  in  excluding  it, 
say :  "  Their  certificate  is  not  made  in  pursuance  of  any  duty  im- 
posed on  them  by  law.  It  is  a  merely  voluntary  statement,  made 
by  third  persons,  who  could  be  witnesses,  and  is  essentially  hearsay 
evidence."  School  District  in  Moultonborough  v.  Tuttle,  26  N.  H. 
470  (1853). 

In  case  of  a  foreign  document  kept  in  obedience  to  a  legal  require- 
ment, proof  may  still  be  made,  as  in  case  of  any  other  relevant 
document,  by  the  evidence  of  a  witness  that  he  has  made  the  copy 
offered,  and  that  the  same  is  correct.  '*  Where  the  proof  is  by  a 
copy,  an  examined  copy  duly  made  and  sworn  to  by  any  competent 
witness  is  always  admissible."  American  Life  Ins.  Co.  v.  Rose- 
nagle,  77  Pa.  St.  507,  515  (1875).  In  that  case  the  proof  was  made 
by  deposition. 

Records  of  Courts  of  Other  States.  —  Under  the  constitutional 
provision  (Const.  U.  S.,  art.  iv.  §  1)  requiring  that "  full  faith  and 
credit "  be  given  the  records  of  other  states  of  the  American  Union, 
and  empowering  Congress  to  legislate  to  that  end,  a  method  of 
authenticating  state  records  has  been  provided,  which,  while  not 
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exclusive  of  other  recognized  forms  of  authentication,  is  commonly 
employed  in  practice.  The  provision  (Stat.  U.  S.  May  26,  1790 ;  1 
U.  S.  Stat,  at  Large,  L.  &  B.'s  edition,  122 ;  2  U.  S.  Stat,  at  Large, 
298)  is  as  follows  :  *'  The  records  and  judicial  proceedings  of  the 
courts  of  any  state  shall  be  proved  or  admitted  in  any  other  court 
within  the  United  States,  by  the  attestation  of  the  clerk  and  the 
seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a  certifi- 
cate of  the  judge,  chief -justice,  or  presiding  magistrate,  as  the  case 
may  be,  that  the  said  attestation  is  in  due  form.  And  the  said 
records  and  judicial  proceedings,  authenticated  as  aforesaid,  shall 
have  such  faith  and  credit  given  to  them,  in  every  court  within  the 
United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the 
state  from  whence  the  said  records  are  or  shall  be  taken."  By  the 
second  section  of  a  supplementary  statute  (Stat.  U.  S.  March  27, 
1804)  this  enactment  was  extended  to  the  territories  of  the  United 
States,  and  all  countries  subject  to  its  jurisdiction.  Mills  v,  Duryee, 
7  Cranch,  481  (1813);  Christmas  v.  Russell,  5  Wall.  290  (1866); 
Bissell  V,  Briggs,  9  Mass.  461  (1813) ;  Bank  of  U.  S.  v.  Merchants 
Bank,  7  Gill  (Md.),  415  (1848) ;  Friend  v.  Miller,  52  Kans.  139 
(1893) ;  Smith  v.  Kander,  58  Mo.  App.  61  (1894). 

Where  the  proceedings  authenticated  purport  to  be  those  of  a 
court  of  record,  the  presumption  is  that  the  proceedings  have  been 
by  competent  authority  and  in  conformity  to  the  local  law.  Houze 
V,  Houze,  16  Tex.  598  (1856).  "  The  records  are  evidence,  not  only 
of  the  acts  of  the  court  but  of  its  jurisdiction."  Ibid. :  Bowman  r. 
lleklaFire  Ins.  Co.,  58  Minn.  173  (1894).  And  no  mere  informality 
in  complying  with  a  rule  of  practice  will  affect  the  validity  of  the 
certification.     McFarland  v.  Fricks,  (Ga.)  24  S.  E.  868  (1896). 

Li  this  connection,  a  probate  court  is  regarded  as  a  court  of 
record.  Houze  v.  Houze,  16  Tex.  598  (1856) ;  Melvin  v,  Lyons,  10 
Sm.  &  M.  78  (184S) ;  Thrasher  v.  Ingram,  32  Ala.  645  (1858) ; 
Smith  V.  Redden,  5  Harr.  (Del.)  321  (1848) ;  Brown  v.  Mitchell, 
(Tex.)  31  S.  W.  621  (1895). 

There  is,  however,  no  such  presumption  of  regularity  in  favor  of 
the  proceedings  of  inferior  courts,  not  of  record,  as  is  indulged  in 
the  case  of  courts  of  wider  jurisdiction.  For  example,  in  the  case 
of  justices'  courts  no  presumption  of  regularity  is  indulged.  Houze 
V.  Houze,  16  Tex.  598  (1856). 

It  may  be  doubted  whether,  in  point  of  fact,  this  so-called  "  pre- 
sumption "is  anything  more  than  a  statement  of  the  burden  of 
proof,  t.  e.  that  he  who  assails  a  judgment  must  show  facts  impugning 
it. 

These  provisions  as  to  certification  of  interstate  records  do  not 
apply  to  tlie  federal  courts.  Such  courts  are  domestic  tribunals 
quoad  the  courts  of  the  several  states.  Turnbull  v,  Payson,  95  U. 
S.  418  (1877)  ;  Adams  v.   Way,  33  Conn.  419  (1866) ;  Jenkins  v. 
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Pepoou,  2  Johns.  Cases,  312  (1801) ;  Williams  v.  Wilkes,  14  Pa.  St. 
228  (1850). 

But  where  this  form  of  certification  was  employed,  appar- 
ently by  inadvertence,  in  case  of  the  record  of  a  federal  court,  it  was 
held  sufficient.     Stephens  v.  Bernays,  119  Mo.  143  (1893). 

The  congressional  provisions  as  to  certification  apply  as  well  to 
decrees  in  chancery  as  to  judgments  at  law.  Barbour  v.  Watts,  2 
A.  K.  Marsh.  (Ky.)  683  (1820).  *'  It  appears  to  be  the  decree  of  a 
Court  exercising  Chancery  jurisdiction  in  the  State  of  Mississippi. 
And  it  is  held  that  a  decree  of  a  Court  of  Chancery  is  within  the 
Constitution  and  Act  of  Congress,  respecting  the  mode  of  authenti- 
cation, and  the  effect  of  the  records  and  judicial  proceedings  of  the 
Courts  of  the  respective  States,  when  offered  in  evidence  in  the 
Courts  of  any  other  State."     Patrick  v.  Gibbs,  17  Tex.  276  (1856). 

And  may  be  used  in  case  of  probate  proceedings.  Houze  v,  Houze, 
16  Tex.  599  (1856) ;  Washabaugh  v.  Entriken,  34  Pa.  St.  74  (1859)  ; 
Settle  0,  Alison,  8  Ga.  201  (1850)  ;  Case  v,  McGee,  8  Md.  9  (1855)  ; 
Spencer  v.  Langdon,  21  111.  192  (1859)  ;  Melvin  v.  Lyons,  10  Sm.  & 
M.  78  (1848)  ;  Thrasher  v.  Ingram,  32  Ala.  645  (1858). 

But  the  probate  of  a  will  in  another  state  means  the  order  admit- 
ting it  to  probate.  A  certified  copy  of  the  evidence  upon  which  the 
will  was  admitted  to  probate  is  not  sufficient.  Green  v.  Benton,  3 
Tex.  Civ.  App.  92  (1893). 

"  Where  courts  of  justices  of  the  peace  are  courts  of  record,  they 
come  within  the  act  of  congress.''  Bissell  v,  Edwards,  6  Day,  363 
(1812).  In  this  case,  however,  a  strong  minority  were  "of 
opinion,  that  congress  did  not  mean  to  include  the  records,  or 
judicial  proceedings  of  justices  of  the  peace,  who,  in  most  of  the 
states,  are  not  considered  as  courts  of  record."  Bissell  v.  Edwards, 
5  Day,  363  (1812). 

The  form  of  certification  provided  by  the  act  of  congress  is  not 
exclusive  of  other  common  law  forms.  Stewart  v.  Swanzy,  23  Miss. 
502  (1852);  Bissell  v.  Edwards,  5  Day,  363(1812);  Kingman  v. 
Cowles,  103  Mass.  283  (1869);  Goodwyn  v.  Goodwyn,  25  Ga.  203 
(1858).  And  the  states  are  quite  at  liberty  to  prescribe  other  forms 
of  certification  in  addition  to  those  declared  sufficient  by  Congress 
which  will  be  acceptable  to  their  courts.  Karr  v.  Jackson,  28  Mo. 
316  (1859);  In  re  Ellis'  Estate,  55  Minn.  401  (1893). 

<<  Neither  the  Constitution  nor  the  statutes  forbid  the  states  from 
authorizing  the  proof  of  records  in  other  modes,  in  their  own 
courts.  The  statute  of  Massachusetts,  Gen.  Sts.  c.  131,  §  61  (Re- 
enacted  Pub.  Stats.  Chap.  169,  sect.  67),  has  provided  another 
mode.  It  is  not  in  conflict  with  the  law  of  the  United  States,  but 
simply  omits  one  requisite  which  that  law  prescribes.  It  does  not 
require  a  certificate  of  the  judge  that  the  attestation  of  the  clerk  to 
a  copy  of  a  record  of  the  court  is  in  due  form.  .  .  •  The  authenti- 
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cation  conforms  in  all  respects  to  the  requirements  of  oar  statute/' 
Kingman  v.  Cowles,  103  Mass.  283  (1869)  ;  Ordway  v.  Conroe,  4 
Wise.  45  (1855);  Garden  City  Sand  Co.  v.  Miller,  157  lU.  225 
(1895). 

And  of  course  the  act  of  congress  leaves  entirely  unimpaired  the 
right  of  the  several  states  to  prescribe  their  own  forms  of  keeping 
and  certifying  records.  When  the  judge  certifies  that  the  clerk's 
attestation  is  in  due  form,  the  copy  is  entitled  to  full  faith  and  credit. 
Ordway  v.  Conroe,  4  Wise.  45  (1855). 

The  requirements  of  the  state  statute,  when  relied  on  instead  of 
that  prescribed  by  Congress  as  a  method  of  authentication  must  be 
carefully  followed. 

Thus,  where  a  statute  of  Michigan  authorized  proof  of  a  judgment 
rendered  by  a  justice  of  the  peace  in  another  state  by  an  official 
certificate  by  such  justice  and  the  certificate  of  the  clerk  of  any 
court  of  record  of  his  county  or  district,  attested  by  his  official  seal, 
that  the  signature  of  the  justice  is  genuine  and  that  he  was  a  justice 
at  the  time  of  the  judgment:  it  was  held  that  the  clerk's  certifi- 
cation was  void,  unless  the  certificate  of  the  county  clerk  showed  that 
he  was  the  clerk  of  a  court  of  record.  Howard  v.  Coon,  93  Mich.  442 
(1892). 

The  court  intimate  that  the  fact  could  have  been  supplied  by 
other  evidence.     Ibid. 

Certificate  of  Judge.  —  This  certificate  is  essential  to  admis- 
sibility as  an  authentication  under  the  act  of  congress.  '^The 
instrument  not  so  certified  cannot  be  noticed."  Drummond  v. 
Magruder,  9  Cranch,  122  (1815). 

Where  the  judge  also  acts  as  clerk,  he  must  certify  as  required 
by  the  act  of  congress,  and  add  that  he  is  both  clerk  and  also  pre- 
siding judge  in  that  court.  Stewart  v,  Swanzy,  23  Miss.  502  (1852) ; 
Spencer  v,  Langdon,  21  111.  192  (1859) ;  Bissell  v.  Edwards,  5  Day, 
363  (1812) ;  Roop  v.  Clark,  4  Green  (la.),  294  (1854) ;  Welder  v. 
McComb,  (Tex.)  30  S.  W.  823  (1895) ;  Keith  v.  Stiles,  (Wise.)  64 
N.  W.  860  (1895). 

It  is  not  sufficient  for  A.  to  sign  the  certificate  as  ^'  Judge  and 
Clerk  of  the  Court  of  Ordinary,"  there  being  no  separate  certifi- 
cate of  a  clerk.  "  These  documents  were  clearly  not  authenticated 
according  to  the  act  of  congress,  which  requires  both  the  attestation 
of  the  clerk  and  the  certificate  of  the  presiding  judge  of  the  court 
that  the  attestation  is  in  due  form.  This  is  not  obviated  by  the 
fact  that,  by  the  laws  of  South  Carolina,  the  office  of  clerk  and  that 
of  judge  were  held  by  the  same  person.  It  is  still  necessary  that 
there  should  be  the  attestation  by  the  clerk,  in  his  proper  capacity, 
and  the  certificate  of  the  judge  as  to  the  due  form  of  the  attesta* 
tion."     Sherwood  v.  Houston,  41  Miss.  59  (1866). 

The  rule,  however,  that  when  a  judge  is  his  own  clerk  he  most 
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certify  in  both  capacities  is  by  no  means  universally  followed.  In 
certain  states  it  is  regarded  as  sufScient  if  there  is  merely  a  certi- 
fication by  the  judge  himself,  and  it  appeai-s,  in  some  affirmative 
manner,  that  there  is  no  clerk.  ''Another  matter  in  the  case  relied 
upon  as  error  is  the  introduction  in  evidence  of  a  copy  of  a  will  to 
show  title  in  the  plaintiff  to  the  premises  injured.  It  was  probated 
in  Ohio,  and  it  is  said  that  it  is  insufficiently  authenticated  in  the 
fact  that,  though  certified  as  a  full,  true  copy  by  the  probate  judge, 
it  wants  the  clerk's  certificate,  both  being  required  by  section  19, 
c.  130,  Code.  By  the  constitution  of  Ohio  and  its  statute  law,  the 
probate  judge  is  also  clerk  of  the  probate  court,  and  keeper  of  its 
books  and  papers.  This  same  person  could  make  two  certificates, 
but  that  would  seem  useless.  The  object  of  the  statute  in  requiring 
two  certificates  is  to  double  the  probability  of  truthful  certification ; 
but  this  cannot  be  done  where  one  man  fills  both  places,  the  statute 
requiring  the  judge  of  the  same  court  to  certify  that  the  clerk's  cer- 
tificate is  in  due  form.  It  has  been  held  that,  where  one  person  is 
clerk  and  judge  both,  it  is  sufficient.  Cox  v.  Jones,  52  Ga.  438. 
We  have  the  right,  under  section  4,  c.  13,  Code,  to  take  judicial 
notice  of  the  law  of  another  state,  this  being  a  change  from  the 
former  law  (1  Rob.  Prac.  249 ;  1  Greenl.  Ev.  §  5,  note  1 ;  Id.  §  489), 
and,  in  exercising  this  power,  can  consult  the  statutes  of  Ohio,  or 
any  other  book,  to  learn  that  the  probate  judge  is  by  its  law  ex 
officio  clerk  of  the  probate  court.  Goodrich's  Case,  14  W.  Va.  840 ; 
Manufacturing  Co.  v.  Bennett,  28  W.  Va.  16."  Wilson  v.  Phoenix, 
&c.  Co.,  21  S.  E.  (W.  Va.)  1035  (1895). 

The  mere  fact  that  the  judge  certifies  with  no  attestation  of  a 
clerk  is  not  sufficient  to  enable  the  court  to  presume  that  there  is 
no  clerk  or  seal.     Bissell  v.  Edwards,  5  Day,  363  (1812). 

The  terms  of  the  act  of  congress  must  be  followed  with  consider- 
able strictness.  Thus,  in  case  of  a  record  purporting  to  be  from  "  the 
County  Court  of  Mecklenburg  County,"  in  Virginia,  where  the  pre- 
siding magistrate  certified  that  he  was  "  the  presiding  magistrate  of 
the  County  of  Mecklenburg,"  but  did  not  certify  that  he  was  the 
presiding  magistrate  of  the  county  court  of  Mecklenburg,  it  was 
held  that  an  objection  to  the  admission  of  the  evidence  should  have 
been  sustained.     Settle  r.  Alison,  8  Ga.  201  (1850). 

But  many  subsidiary  matters  may  be  judicially  recognized.  "  The 
court  can  take  notice  of  the  constitutions  of  other  states  consti- 
tuting courts,  and  it  can  also  take  notice  of  the  acts  of  congress 
providing  for  the  organization  of  territories,  and  the  creation  of 
courts  therein,  so  far  as  the  jurisdiction  of  such  courts  is  known." 
Friend  v.  Miller,  52  Kans.  139  (1893). 

Where  the  presiding  judge  failed  to  certify  that  the  attestation  of 
the  clerk  of  the  court  (in  Connecticut)  was  in  the  usual  form  pre- 
scribed by  the  laws  of  that  state,  the  record  was  rejected.  Smith  v. 
Blagge,  1  Johnson's  Cases,  239  (1800). 
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On  the  contrary,  where  the  proper  certificate  is  given,  the  court 
is  "  precluded  from  receiving  any  other  evidence  to  show  that  the 
attestation  was  not  in  due  form  of  law."  Ferguson  v.  Harwood, 
7  Cranch,  408  (1813).  "Each  state  has  a  form  of  its  own  for 
authenticating  records,  prescribed  either  by  positive  law,  or  by 
practice ;  and  to  make  those  records  evidence  in  the  other  states, 
Congress  has  thought  proper  to  declare,  that  the  attestation  must 
be,  not  according  to  the  form  used  in  the  state  where  it  is  ofifered, 
or  to  any  other  form  generally  observed,  but  to  that  of  the  state  or 
of  the  court  from  whence  the  record  comes ;  and  the  only  evidence 
of  this  fact,  is  the  certificate  of  the  presiding  judge  of  that  court." 
Craig  V.  Brown,  Pet.  C  Ct.  *6^2  (1816);  Edwards  v.  Jones,  113 
N.  C.  453  (1893) ;  Dean  t;.  Stone,  2  Okl.  13  (1894) ;  McFarland  v. 
Fricks,  (Ga.)  24  S.  E.  868  (1896). 

The  supreme  court  of  Missouri,  in  an  early  case,  speak  of  the 
certificate  of  the  presiding  judge  as  being  "good  evidence"  —  what- 
ever that  may  mean  —  of  the  fact.  Hutchison  r.  Patrick,  3  Mo.  48 
(1831). 

A  party  will  not  be  allowed  to  set  up  a  technical  irregularity  for 
noncompliance  with  a  statute  requiring  certain  signatures  in  the 
certifying  state  against  an  otherwise  proper  authentication.  Dean 
v.  Stone,  2  Okl.  13  (1894). 

The  clerk's  attestation  must  be  certified  by  the  judge  to  be  "  in 
due  form  of  law."     Grover  v.  Grover,  30  Mo.  400  (1860). 

It  is  not  sufficient  that  the  certificate  of  the  presiding  judge  of 
the  court  of  the  state  of  Louisiana  should  set  forth  that  the  person 
whose  name  is  signed  to  the  attestation  of  a  record  is  clerk  of  the 
court,  and  that  the  signature  is  in  his  own  handwriting.  This  is 
not  in  conformity  with  the  act  of  congress.  Craig  v.  Brown, 
Peters  C.  Ct.  352  (1816).  The  use  of  the  phrase  "certificate  in 
proper  form"  has  been  held  as  "substantially  a  compliance  with 
the  act  of  congress."     Thrasher  v,  Ingram,  32  Ala.  645  (1858). 

"  The  Act  of  Congress  requires,  that  the  presiding  magistrate  of 
the  Court  shall  certify,  that  the  person,  who  attests  the  transcript,  is 
the  clerk  of  the  Court,  and  that  'the  attestation  is  in  due  form;' 
instead  of  which,  the  certificate  here  is,  that  Wilson  was  then,  in 
August,  1845,  clerk  —  and  it  is  utterly  silent  as  to  the  attestation. 
As  the  transcript  was  not  proved  in  any  other  manner,  nor  authen- 
ticated in  conformity  to  the  Act  of  Congress,  it  was  properly  re- 
jected ;  and  the  judgment  must  be  affirmed."  Shown  v,  Barr,  11 
Ired.  296  (1850).  The  certificate  of  the  governor  of  the  state 
under  the  great  seal  of  state  will  not  supply  the  place  of  the 
judge's  certificate.  Goodman  v,  James,  2  Robinson  (La.),  297 
(1842). 

The  certificate  of  the  judge  must  contain  intrinsic  evidence  of  the 
official  capacity  of  the  person  who  certifies  as  judge.     "The  act  of 
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congress,  1790,  ch.  11,  requires  the  certificate  of  the  Judge,  Chief 
Justice,  or  presiding  Magistrate,  as  the  case  may  be.  The  certifi- 
cate does  not  appear  to  have  been  given  by  a  Chief  Justice  or  pre- 
siding Magistrate  —  It  should  therefore  appear  to  have  been  given, 
according  to  the  words  of  the  law  by  the  judge,  t.  e.,  the  judge  of 
the  court,  in  which  the  judgment  was  given.  The  use  of  the  definite 
article  implies  the  idea  of  a  judge,  who  alone  constitutes  the  court. 
If  the  court  has  more  than  one  member,  none  can  certify,  but  the 
Chief  or  presiding  one.  In  the  certificate  before  us,  it  does  not 
appear  that  the  person,  who  certifies,  was  a  judge  of  the  court,  in 
which  the  judgment  was  rendered,  and  if  this  did  appear,  it  would 
not  suffice,  for  non  constat,  that  he  was  the  sole,  chief,  or  presiding 
judge."     Kirkland  v.  Smith,  2  Mart.  n.  s.  497  (1824). 

Where  two  judges  certified  the  record  to  be  in  due  form,  —  one 
judge  stating  himself  to  be  the  judge  "that  presided,  and  one  of  the 
judges  of  the  superior  courts  of  law  of  said  state,"  and  the  other 
setting  forth  that  he  was  "  the  senior  judge  of  the  courts  of  law  of 
said  state," —  it  was  held  that  the  authentication  was  not  sufficient 
to  entitle  the  record  to  be  used  as  evidence.  "  By  the  constitution 
of  the  United  States,  Congress  has  power  to  prescribe  the  manner 
in  which  the  public  acts,  records  and  judicial  proceedings  in  the 
several  states  shall  be  proved  in  any  other  state ;  and  by  an  act  of 
May,  1790,  Congress  has  declared  that  the  records  and  judicial  pro- 
ceedings of  the  courts  of  any  state  shall  be  proved  or  admitted  in 
any  other  court  in  the  United  States  by  the  attestation  of  the  clerk 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
the  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate, 
as  the  case  may  be,  that  the  said  attestation  is  in  due  form. 

It  cannot  be  admitted  that  under  this  act,  any  judge  of  any  court 
of  the  state  may  certify  a  record.  It  must  be  the  judge,  if  there  be 
but  one,  or  if  there  be  more  then  the  chief  justice  or  presiding 
judge  or  magistrate  of  the  court  from  whence  the  record  comes,  and 
he  must  possess  that  character  at  the  time  he  gives  the  certificate. 
If  this  be  the  correct  construction  of  the  act  (and  it  is  clearly  sus- 
ceptible of  no  other),  it  is  obvious  that  neither  of  the  judges  who 
have  certified  the  record  in  question,  has  given  to  himself  the  char- 
acter which  would  authorise  him  to  authenticate  the  record  by  his 
certificate. 

The  statement  in  the  first  certificate,  that  the  judge  who  gave  it 
was  the  judge  'that  presided,'  implies  rather  that  he  was  not,  than 
that  he  was  the  presiding  judge  of  the  court  from  whence  the 
record  came,  at  the  time  he  gave  the  certificate ;  and  the  statement 
'  that  he  was  one  of  the  judges  of  the  superior  courts  of  law,'  cer- 
tainly cannot  import  that  he  was  a  judge,  much  less  the  sole  judge, 
chief  justice,  or  presiding  judge  of  that  court.  The  certificate  of 
the  other  judge  'that  he  was  the  senior  judge  of  the  courts  of  law* 
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of  his  state,  so  far  from  implying  that  he  possessed  the  character 
which  would  authorise  him  to  give  such  a  certificate,  does  not  even 
indicate  that  he  had  any  relation  to  the  court  from  whence  the 
record  came. 

"  Cases  no  doubt  may  occur,  as  was  supposed  in  the  argument,  in 
which  no  judge  can  with  truth  or  propriety,  except  at  particular 
times,  be  denominated  the  judge,  chief  justice,  or  presiding  judge 
or  magistrate  of  a  particular  court;  as  where  different  judges  con- 
stitute the  same  court  at  different  times  by  rotation,  an  iust^ince 
of  which  is  to  be  found  in  the  organization  of  the  general  court  of 
this  state.  But  it  does  not  follow  that  any  judge  of  a  court  thus 
organized  may  certify  a  record  when  he  is  not  the  judge,  chief 
justice  or  presiding  judge,  because  he  had  been  before,  or  might  be 
thereafter,  possessed  of  that  character.  The  only  inconvenience 
that  results  from  cases  of  that  kind,  is  the  delay  that  in  some  in- 
stances must  occur  in  waiting  until  some  judge  is  qualified  by  his 
situation  to  give  the  requisite  certificate.  This  inconvenience, 
though  perhaps  of  more  frequent  occurrence,  is  not  greater  than 
may  be  produced  in  other  cases  by  the  absence,  death,  resignation 
or  removal  of  a  judge;  and  these  are  cases  evidently  not  provided 
for  by  the  act  of  congress.  Whether  they  were  not  foreseen,  or 
were  intentionally  omitted,  cannot  be  certainly  told,  nor  is  it  mate- 
rial for  in  neither  case  is  it  competent  for  a  court  to  supply  the 
defect."     Stephenson  v.  Bannister,  3  Bibb,  369  (1814). 

A  signature  by  A.  B.,  as  "  Chairman  and  presiding  justice  of  the 
Court  of  Pleas  and  Quarter  Sessions,  for  the  County  aforesaid,"  has, 
however,  been  held  to  be  "  substantially  a  compliance  with  the  act 
of  Congress."  Thrasher  v.  Ingram,  32  Ala.  645  (1858).  Indeed, 
the  word  "  judge "  need  not  appear  in  the  certificate  at  all,  if  it 
appear  from  the  whole  certificate  that  the  provisions  of  the  act  of 
May  26th,  1790,  have  been  complied  with.  Accordingly,  the  form 
"I,  A.  B.,  Esq.,  president  of  the  district  court,  &c.,"  has  been  held 
sufficient.     Gavit  v.  Snowhill,  26  New  Jersey  Law,  76  (1856) . 

Where  the  judge  of  a  district  court  of  the  United  States  certified 
to  a  record  of  the  circuit  court  of  the  United  States,  that  the  attesta- 
tion of  the  clerk  was  in  due  form,  it  was  held  that  such  a  certificate 
was,  "  in  the  absence  of  the  circuit  judge  and  the  associate  judge, 
sufficient."     Stephens  v.  Bernays,  119  Mo.  143  (1893). 

Possibly  any  lack  of  certainty  in  the  certificate  of  the  judge  may 
"  be  eked  out  by  other  evidence  "  :  —  as  was  suggested  in  Kirkland 
V.  Smith,  2  Martin,  n.  s.  497  (1824) ;  Stephenson  v.  Bannister,  3 
Bibb  (Ky.),  369  (1814). 

In  this  connection,  as  in  others,  the  law  of  a  sister  state  is  a 
question  of  fact.  Stephenson  v.  Bannister,  3  Bibb  (Ky.),  369 
(1814). 

Attestation  of  the  Clerk.  —  As  only  a  single  judge  can  cer- 
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tify;  so  only  one  person,  the  person  designated  in  the  act  itself, 
can  legally  satisfy  the  provisions  as  to  attestation.  The  attestation 
must  be  by  the  clerk  himself.  The  signature  of  a  deputy  clerk  is 
not  sufficient.  <'  The  attestation  is  directed  to  be  by  the  clerk^  and 
not  by  any  person  acting  as  a  substitute  for  the  clerk,  or  posses- 
sing like  power  under  the  State  laws.  In  making  the  certificate, 
which  is  made  evidence  under  the  act  of  Congress,  the  clerk  de- 
rives his  authority  from  the  Federal  and  not  from  the  State  laws, 
and  the  certificate  has  vitality  and  effect,  not  by  reason  of  the  offi- 
cial character  of  the  officer  making  it  under  the  laws  of  the  State, 
but  in  virtue  of  the  act  of  Congress  prescribing  it  as  the  mode  of 
proof  in  this  particular  case.  The  certificate  of  the  judge  is  as  to 
the  form  of  the  attestation ;  that  is,  that,  in  the  attestation  tho 
forms  in  use  in  the  State  from  which  the  record  comes  have  been 
observed.  (Ferguson  v.  Harwood,  7  Cranch,  408 ;  Conk.  Treat.,  2 
Ed.,  p.  240.)  It  is  made  necessary,  because  the  courts  of  one  State 
cannot  officially  know  the  forms  of  another  State.  (Smith  v. 
Blagge,  1  Johns.  Ca.,  239.)  The  certificate  of  the  judge  as  pre- 
scribed by  the  act  of  Congress,  is,  that  the  attestation  of  the  clerk 
is  in  due  form,  and  he  is  not  authorized  to  certify  that  the  cer- 
tificate of  any  other  person  is  of  equal  validity  with  that  of  the 
clerk  in  the  State  when  made.  The  form  of  the  attestation  is 
one  thing,  the  person  by  whom  it  is  made  quite  another ;  the  cer- 
tificate of  the  judge  determines  the  sufficiency  of  the  former,  the 
statute  alone  declares  the  latter.  Prof.  Greenleaf  lays  down  the 
rule  that  the  clerk  alone  can  certify  under  this  statute,  and  that 
the  certificate  of  his  under-clerk  in  his  absence  is  incompetent 
(1  Greenl.  Ev.,  §  506);  and  to  this  he  cites  Sampson  v.  Overton 
(4  Bibb,  409).  The  certificate  of  the  judge  as  to  the  authority  of 
any  person  other  than  the  clerk  to  make  the  certificate,  is  of  no 
more  force  than  would  be  a  like  certificate  as  to  the  effect  of  the 
judgment.  Again,  if  a  deputy  clerk  or  other  person  could  make 
the  certificate  by  reason  of  the  power  conferred  upon  him  by  the 
State  laws,  and  thus  satisfy  the  act  of  Congress,  such  law  should  be 
proved  as  other  facts  are  proved  or  as  other  laws  are  proved,  and 
not  by  the  ceitificate  of  the  judge,  which  is  not  made  evidence  of 
any  such  fact.  The  records  were  not  competent  evidence,  and  were 
improperly  admitted."  Morris  v.  Patchin,  24  N.  Y.  394  (1862) ; 
Williams  v.  Williams,  63  Mo.  App.  617  (1893). 

Where,  "as  proof  of  the  bankruptcy  of  plaintiff,  were  offered 
copies  of  all  the  papers  made  by  the  applicant  to  the  District  Court 
of  Massachusetts,  the  orders  and  decrees  of  the  Court,  appointment, 
bond  and  account  of  the  assignee  and  the  marshal's  certificate, 
tacked  together  by  a  ribbon,  to  which  was  prefixed  the  certificate  of 
the  clerk  of  that  District  Court,  that  it  contained  the  copies  of  the 
whole  record  in  that  case,  with  the  seal  of  the  Court  affixed,  but  on 
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several  of  the  papers  thus  tacked  together,  was  also  his  certificate 
that  they  were  true  copies :  It  was  held,  that  the  document  thus 
offered,  was  not  duly  authenticated  as  a  copy  of  a  record,  and  was 
rightfully  rejected."     Pike  v.  Crehore,  40  Me.  503  (1855). 

A  clerk  cannot  make  a  record  out  of  certain  papers  by  simply 
attesting  a  copy  of  them  and  calling  them  a  "record."  "  The  form 
of  the  record  of  a  judgment  is  regulated  by  the  practice  of  the 
Court  in  which  the  action  is  prosecuted."  Woodbridge,  &c.  Co.  v, 
Ritter,  70  Fed.  Rep.  G77  (1895). 

In  other  particulars,  it  has  been  held  that  a  substantial  compli- 
ance with  the  terms  of  the  act  is  sufficient. 

Thus  a  certificate  from  a  clerk  that  '*  the  foregoing  is  a  true  tran- 
script from  the  records  of  the  court "  of  which  he  is  clerk,  is  suffi- 
cient.    Case  V,  McGee,  8  Md.  9  (1855). 

Where  the  clerk  in  certifying  judicial  papers  goes  further  than 
required  by  the  law  of  May  26,  1790,  and,  using  the  inappropriate 
form  of  the  act  of  March  27,  1804,  "  under  his  official  seal  and 
signature  certifies  that  the  said  presiding  judge  was  duly  commis- 
sioned and  sworn  as  such,"  this  is  *'a  superfluous  addition  to  the 
authentication,  which,  being  sufficient  without  it,  cannot  of  course 
be  vitiated  or  impaired  by  it."  Young  v.  Chandler,  13  B.  Monr.  252 
(1852) ;  Thrasher  v,  Ingram,  32  Ala.  645  (1858)  ;  Gavit  v.  Snowhill, 
26  N.  J.  Law,  76  (1856). 

Where  a  court  is  abolished  by  statute,  the  clerk  of  a  court  which 
has  been  given  legal  custody  of  the  records  of  the  abolished  court 
is  the  proper  officer  to  attest  the  record  of  such  prior  court  by  a 
certificate  that  he  is  the  keeper  of  such  records,  accompanied  by  a 
proper  certificate  of  the  judge  of  his  court.  Strode  v.  Churchill, 
2  Litt.  (Ky.)  75  (1822);  such  a  clerk  "of  necessity  must  certify 
them,  or  their  testimony  could  never  thereafter  be  heard."  Ibid. 
Roop  V.  Clark,  4  Greene  (la.),  294  (1854). 

The  function  of  the  clerk  is  limited  to  attesting  copies.  He 
is  neither  called  upon  nor  authorized  to  certify  to  the  conclusions 
which  he  draws  from  the  records  as  facts. 

Accordingly  the  Supreme  Court  of  South  Dakota,  in  rejecting  the 
certified  statement  of  the  clerk  of  a  Wisconsin  countv  court  to  the 
effect  that  A.  was  dead,  and  that  certain  named  persons  were  his 
heirs,  say  :  "  Whetlier  such  certificate  purported  to  be  made  by  the 
judge  or  clerk  does  not  appear,  and  is  probably  not  important.  An 
ex  parte  certificate  is  only  evidence  when  made  so  by  some  statute 
or  rule  of  court.  Meyer  v.  School  District  (S.  D.),  57  K  W.  70,  and 
cases  cited.  It  would  have  been  competent  to  prove  by  authenti- 
cated copies  the  recorded  proceedings  of  the  Wisconsin  county 
court,  but  it  was  not  competent  for  the  judge  or  any  officer  of  the 
court  to  certify  what  was  their  result  or  legal  effect.  Tessman  v. 
Supreme  Commandery  (Mich.),  61  N.  W.  261 ;  Lansing  v.  Kussell, 
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3  Barb.  Ch.  325."  Billingsley  v.  Hiles,  (S.  D.)  61  N.  W.  687 
(1895). 

Still,  the  certificate  of  a  county  clerk,  in  New  York,  under  the 
seal  of  the  county,  is  competent  evidence  in  a  New  Hampshire  court 
to  show  that  A.,  who  had  acted  as  a  magistrate,  in  taking  a  deposi- 
tion in  that  state,  was  in  fact  a  justice  of  the  peace.  "  The  evidence 
of  the  due  appointment  of  a  justice,  and  that  he  has  taken  the  oaths, 
is,  of  course,  in  that  State,  found  in  the  office  of  the  County  Clerk, 
and  he  is  the  proper  certifying  officer  to  these  facts."  Dunlap  v. 
Waldo,  6  N.  H.  450  (1833). 

Seal.  —  If  the  clerk's  certificate,  attached  to  a  copy  of  a  record 
of  a  court  of  another  state,  have  not  the  seal  of  the  court  or  proper 
officer  affixed  thereto,  the  copy  is  not  admissible  under  the  act  of 
congress.     Allen  v,  Thaxter,  1  Blackf.  399  (1825). 

Where  there  is  no  seal  of  the  court,  the  presiding  justice  or 
clerk  should  certify  to  that  fact,  and  also  to  the  fact  that  he  has 
therefore  used  his  private  seal,  and  that  the  attestation  is  in  due 
form.  Stewart  v,  Swanzy,  23  Miss.  502  (1852)  ;  Torbert  v.  Wilson, 
1  Stew.  &  P.  200  (1831). 

Such  an  attestation  and  certificate  by  the  clerk  will  be  good. 
Torbert  v.  Wilson,  1  Stew.  <&  P.  200  (1831). 

A  clerk  may  also  use  his  private  seal  in  attesting  a  copy  upon 
certifying  that  there  is  no  seal  of  the  court,  and  this  certificate  being 
in  turn  certified  by  the  presiding  justice  to  be  in  due  form  of  law. 
Strode  v.  Churchill,  2  Litt.  (Ky.)  75  (1822). 

Relevancy  Essential.  —  Relevancy  is  a  test  of  admissibility 
underlying  that  of  proper  authentication.  Thus,  where  a  plaintiff 
relies  upon  the  record  of  another  court  in  a  different  case  and  state, 
lie  is  not  bound  to  introduce  the  whole  record,  but  only  so  much 
as  sustains  the  issues  on  his  behalf.  "The  next  point  urged  is 
that  it  was  error  to  admit  jn  evidence  what  purported  to  be  a  tran- 
script of  proceedings  had  in  the  chancery  court  of  the  city  of  Rich- 
mond in  the  case  of  Glenn's  Adm'r  r.  Express  Co.,  because  it  did 
not  appear  that  the  same  contained  the  entire  record  in  that  cause. 
All  parts  of  the  proceedings  in  that  case  which  were  essential  to 
support  the  issues  on  behalf  of  the  trustee  in  this  cause  were  in- 
cluded in  the  transcript  objected  to,  and  we  can  conceive  of  no 
good  purpose  that  would  have  been  subserved  by  the  introduction 
of  wholly  irrelevant  matter.  If  there  were  portions  of  the  record 
of  value  to  the  defendant  below,  it  was  open  to  him  to  introduce 
the  same;  and  therefore  the  objection  urged  to  the  record  intro- 
duced, that  it  was  partial  only,  cannot  be  sustained,  when  it  is  not 
pointed  out  that  any  part  of  the  record  omitted  was  necessary  to 
sustain  the  issues  on  behalf  of  the  plaintiff  below."  Priest  v. 
Glenn,  61  Fed.  400  (1892). 

Where  the  only  facts  to  be  proved  are  the  existence  and  contents 
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of  a  judgment,  a  certified  copy  of  the  judgment  entry  is  sufficient. 
"It  is  well  recognized  as  a  general  rule,  that  where  a  judgment  is 
relied  on  as  an  estoppel,  or  as  establishing  any  particular  state  of 
facts  of  which  it  was  the  judicial  result,  it  can  be  proved  only  by 
offering  in  evidence  a  complete  and  duly  authenticated  copy  of  the 
entire  proceedings  in  which  the  same  was  rendered.  But  where  the 
only  direct  object  to  be  subserved  is  to  show  the  existence  and  con- 
tents of  such  judgment,  this  rule  does  not  apply,  and  a  certified 
copy  of  the  judgment  entry  of  a  court  of  record  possessing  general 
original  jurisdiction  is  admissible,  by  itself,  to  prove  rendition  and 
contents.  2  Black,  Judg.  §  604;  1  Greenl.  Ev.  §  511.  Such  entry 
will  be  prima  facie  evidence  of  a  valid  judgment,  and  on  being  ad- 
mitted, all  the  legal  incidents  attach  which  the  law  annexes  to  judg- 
ments of  that  class.  It  will  not,  however,  be  conclusive  either  of 
jurisdiction  of  the  parties,  service,  or  of  any  other  matter  material 
to  the  rendition  of  a  valid  judgment ;  and  of  course,  if  the  party 
against  whom  it  is  offered  can  derive  any  benefit  from  proving  the 
antecedent  or  subsequent  proceedings,  or  the  want  of  any  legal 
essential,  he  is  still  at  liberty  to  introduce  the  entire  record." 
Gibson  v.  Robinson,  90  Ga,  756,  763  (1892). 

But  where  the  plaiutiff  claimed  rights  under  a  will  probated  in 
England,  it  was  held,  in  California,  that  a  complete  record  should 
have  been  produced.  "  We  think,  however,  that  appellant  is  right 
in  contending  that  the  judicial  record  introduced  by  respondent  in 
this  case  is  entirely  insufficient  to  support  any  right  asserted  under 
it  by  respondent.  It  includes  merely  a  transcript  of  a  short  order 
of  the  foreign  court,  to  the  effect  that  on  a  certain  day  the  will  of 
Lancaster,  deceased,  was  proved  and  registered,  and  that  adminis- 
tration of  the  personal  estate  was  granted  to  John  and  Greorge 
Granville  Lancaster,  sons,  and  executors  named  in  the  will,  who  had 
been  sworn  to  well  and  faithfully  administer  the  same.  It  contains 
no  previous  proceedings  upon  which  the  order  rested,  no  petition, 
no  pleadings,  no  judgment-roll  other  than  said  order.  This  was  not 
sufficient  in  the  absence  of  proof  of  a  procedure  in  the  foreign 
country  different  from  that  of  our  own.  The  pleadings,  petitions, 
or  proceedings  which  led  up  to  the  order  and  gave  jurisdiction  to 
make  it,  should  have  been  introduced  so  as  to  have  made  the  record 
complete."     Wickersham  v.  Johnston,  104  Cal.  407  (1894). 

Interstate  Records  not  Judicial.  —  In  case  of  records  other 
than  judicial  kept  in  pursuance  of  law  in  another  state,  proof  may 
be  made,  as  in  other  cases  of  public  documents,  by  a  sworn  Gopy. ' 
Richmond  v,  Patterson,  3  Ohio,  368  (1828).  It  is,  however,  essential 
that  it  should  be  proved  that  the  original  record  is  kept  in  pursuance 
of  some  legal  requirement.  Richmond  v.  Patterson,  3  Ohio,  368 
(1828). 

A  satisfactory  method  of  certifying  the  records,  other  than  legisla- 
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tive  or  judicial,  of  one  state  for  use  in  another  has  been  provided  by 
Congress  under  the  constitutional  power  so  to  do  conferred  by  Art.  4, 
§  1,  of  the  Constitution.  ^' All  records  and  exemplifications  of  office 
books,  which  may  be  kept  in  any  public  office  of  any  State,  not  ap- 
pertaining to  a  court,  shall  be  proved  or  admitted  into  any  other 
court  or  office  in  any  other  State,  by  the  attestation  of  the  keeper  of 
such  records  or  books,  and  the  seal  of  his  office  thereto  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  presiding  justice 
of  the  court  of  the  county  or  district,  as  the  case  may  be,  in  which 
such  office  is,  or  may  be  kept ;  or  of  the  governor,  the  secretary  of 
state,  the  chanoellor  or  keeper  of  the  great  seal  of  the  state,  that  such 
attestation  is  in  due  form,  and  by  the  proper  officer ;  and  such  certi- 
ficate, if  given  by  the  presiding  justice  of  a  court,  shall  be  further 
authenticated  by  the  clerk  or  prothonotary  of  said  court,  who  shall 
certify,  under  his  hand  and  the  seal  of  his  office,  that  the  presiding 
justice  is  duly  commissioned  and  qualified ;  or  if  the  certificate  be 
given  by  the  governor,  the  secretary  of  state,  the  chancellor  or 
keeper  of  the  great  seal,  it  shall  be  under  the  great  seal  of  the  state 
in  which  the  certificate  is  made.  And  the  records  and  exemplifica- 
tions, so  authenticated,  shall  have  such  faith  and  credit  given  to 
them  in  every  court  and  office  within  the  United  States,  as  they  have 
by  law  or  usage  in  the  courts  or  offices  of  the  State  from  whence  the 
same  are,  or  shall  be  taken. 

All  the  provisions  of  the  acts  of  1790  and  1804,  shall  apply,  as 
well  to  the  public  acts,  records,  office  books,  judicial  proceedings, 
courts,  and  offices,  of  the  respective  territories  of  the  United  States, 
and  countries  subject  to  the  jurisdiction  of  the  United  States,  as  to 
the  public  acts,  records,  office  books,  judicial  proceedings,  courts 
and  offices,  of  the  several  States,  Stat  March  27,  1804  ;  2  Story's 
U.  S.  Laws,  947. 

The  act  of  Congress  above  referred  to,  does  not  require  the  at- 
testation of  any  public  officer,  in  order  to  authenticate  copies  of 
the  legislative  acts  of  the  several  States ;  but  the  Seal  of  the  State 
affixed  by  an  officer  having  the  custody  thereof,  to  a  copy  of  the  law 
sought  to  be  proved,  will  be  conclusive  evidence  of  the  existence  of 
such  law ;  no  other  formality  is  necessary ;  and  in  the  absence  of  all 
evidence  to  the  contrary,  it  must  be  presumed  that  the  seal  was  an- 
nexed by  an  officer  having  competent  authority  to  the  act.  (United 
States  V.  Araadey,  11  Wheat.  Rep.  392 ;  United  States  v,  Johns,  4 
Dall.  Rep.  412 ;  s.  c,  1  Wash.  C.  C.  Rep.  363 ;  Henthorn  v.  Doe, 
1  Blackf.  Rep.  167;  State  v.  Carr,  5  N.  Hamp.  Rep.  367 ;  Warner  ??. 
The  Commonwealth,  2  Virg.  Cas.  95.)  3  Phillips  Ev.,  Cowen  and 
Hill's  notes,  1141."  La  Fayette  Bank,  &c.  v.  Stone,  2  111.  424 
(1837). 

Where  the  record  of  marriages  was  required  by  law  to  be  re- 
turned to  the  county  clerk  ''  the  law  requires  an  exemplification  of 
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this  certificate  and  not  an  exemplification  of  the  note  or  memoran- 
dum made  by  the  clerk  in  his  records."  Niles  v.  Sprague,  13  la. 
198  (1862). 

The  statute  of  March  27,  1804,  applies  to  records  of  deeds. 
Brown  v.  Edson,  23  Vt.  435  (1851). 

But  while  the  act  of  congress  prescribes  a  method  of  certifying 
the  records  of  one  state  for  use  in  another,  the  method  is  not 
exclusive  of  other  methods. 

Nor  is  the  certificate  of  the  state  official  conclusive  as  to  what 
the  record  in  his  custody  says.  The  party  to  whose  case  it  is  rele- 
vant is  at  liberty  to  prove,  iu  any  competent  method,  what  the  record 
says  even  against  the  duly  certified  copy.  "  Appellant  introduced 
in  evidence  a  certified  copy  of  the  town  records  of  East  Machias, 
Me.,  which  stated  the  date  of  the  birth  of  Greorge  W.  Baker  as 
March  11,  1845,  and  appellee,  over  objection,  was  permitted  to 
prove  by  witnesses  who  had  examined  this  record,  and  by  photo- 
graphic copies  thereof,  that  this  date,  as  written  therein,  had  more 
the  appearance  of  1855  than  1845.  In  this  we  find  no  error.  The 
certificate  of  the  custodian,  when  authorized  by  law,  is  ordinarily 
the  best  evidence  of  the  contents  of  a  record,  but  when  there  is  a 
controverey  as  to  which  word  or  figure  is  meant  by  a  particular 
character  found  therein,  we  cannot  assent  to  the  proposition  that 
the  statutory  certificate  of  the  custodian  must  be  accepted  by  the 
parties  as  a  conclusive  solution  of  the  question.  In  such  cases  ex- 
pert witnesses  should  be  allowed  to  give  their  opinions,  and  if  the 
record  can  be  produced  in  court,  this  should  be  done,  and  the  judge 
and  jury  afforded  an  opportunity  to  inspect  it  for  themselves,  as  in 
ordinary  cases  involving  disputed  handwriting,  etc.  If  the  record 
cannot  be  produced,  witnesses  should  be  allowed  to  make,  by  the 
use  of  instruments  or  otherwise,  copies  or  pictures  thereof,  and  to 
explain  to  the  jury  the  points  of  similarity  or  difference  lx»tween 
these  and  the  original  as  it  appears  to  them.  It  is  manifest  the  art 
of  photography  can  be  made  to  render  valuable  assistance  to  the 
jury  in  solving  such  questions,  and,  we  think,  was  properly  called 
into  requisition  in  this  case.  We  regard  the  evidence  of  the  wit- 
nesses in  explanation  of  the  pictures  so  made  and  introduced  as 
sufficient  to  authorize  their  consideration  by  the  jury  for  what  they 
were  worth,  regardless  of  whether  they  were  made  with  a  first  or 
second  class  instrument.  In  McCamant  v.  Roberts  (Tex.  Civ.  App.), 
25  S.  W.  732,  we  held  that,  where  the  commissioner  of  the  general 
land  office  was  in  doubt  as  to  a  name  in  an  instrument,  in  certifying 
a  copy  thereof  it  was  proper  for  him  to  make  the  character  as 
nearly  like  the  original  as  possible,  and  leave  the  ultimate  sohition 
of  the  question  to  the  jury."  Ins.  Co.  v.  Baker,  31  S.  W.  (Tex.) 
1072  (1895). 

The  statute  applies  to  an  authentic  act  done  before  a  notary 
public.     Watrous  v.  McGrew,  16  Tex.  606  (1856). 
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It  is  frequently  provided  by  state  legislation  that  copies  of  public 
documents  admissible  in  evidence  by  the  law  of  their  own  state 
shall,  when  certified  by  the  proper  officer,  be  admissible  in  the 
courts  of  the  legislating  state.  Davis  v.  Ehodes,  39  Miss.  152 
(1860)  J  New  York  Dry  Dock  v.  Hicks,  6  McLean,  111  (1850) ; 
Secrist  v.  Green,  3  Wall.  744  (1865);  Slaughter  v.  Bernards,  88 
Wise.  Ill  (1894) ;  Long  v.  Patton,  154  U.  S.  573  (1870). 

And  may  fix  the  method  of  establishing  whether  the  requisite 
facts  exist  to  entitle  the  copy  to  be  received  in  evidence.  Dunlap 
V.  Daugherty,  20  111.  397  (1858). 

Such  statutes  may  even  confer  the  right  to  record  the  copy  of  the 
public  record  of  another  state  in  the  legislating  state,  and  give  to 
the  officer  having  custody  of  the  records  the  same  right  to  certify 
copies  of  the  recorded  copy  that  he  would  have  in  case  of  domestic 
records.     Secrist  v.  Green,  3  Wall.  744  (1865). 

But  the  mere  certification  is  no  evidence  that  the  document  certi- 
fied was  legally  entitled  to  registry  under  the  laws  existing  in  the 
certifying  state.     Stevens  v.  Bomar,  9  Humph.  546  (1848). 

But  in  the  absence  of  evidence  to  the  contrary,  the  court  of  the 
forum  will,  it  is  said,  presume  that  the  law  of  the  state  of  the  cer- 
tifying officer  is  the  same  as  its  own.  Slaughter  v.  Bernards,  88 
Wise.  Ill  (1894) ;  Wickershara  v  Johnston,  104  Cal.  407  (1894). 

The  rule  of  presumption  applies  to  England  as  well  as  the  states 
of  the  American  Union.  Wickersham  v.  Johnston,  104  Cal.  407 
(1894). 

Unless  the  form  of  certification  prescribed  by  congress  is  fol- 
lowed, **  Where  certified  copies  of  records  are  offered,  it  should  ap- 
pear that  the  officer  by  whom  they  purport  to  be  certified  had  the 
right  to  the  custody  of  the  records,  and  was  the  person  who  had 
authority  to  furnish  authenticated  copies.  The  statute  of  Vermont, 
to  the  evidence  of  which  no  objection  was  taken,  shows  that  town 
clerks  there  have  the  lawful  custody  of  such  records  in  certain 
cases,  but  it  did  not  appear  that  this  was  such  a  case. 

"  Where  proprietary  records  are  evidence,  copies,  certified  by  the 
officer  having  the  lawful  custody  of  them,  have  been  admitted  here; 
and  there  seems  to  be  no  reason  for  a  different  rule  in  relation  to 
proprietary  records  which  exist  out  of  the  State."  Woods  v.  Banks, 
14  N.  H.  101,  109  (1843). 

The  right  to  registration  under  the  laws  of  a  sister  state  must  be 
proved  as  a  fact.     Stevens  v,  Bomar,  9  Humph.  546  (1848). 

But  where  the  Code  of  North  Carolina  confers  upon  the  probate 
courts  of  other  states  full  right  to  probate  deeds,  judicial  cognizance 
will  be  taken  of  the  seals  of  such  courts.  Barcello  v.  Hapgood,  118 
N.  C.  712  (1896). 

Where  a  statute  authorizes  the  use  of  certified  copies  of  certain 
land  records  certified  by  the  United  States  Land  Surveyor,  it  is  not 
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necessary  that  the  handwriting  of  the  surveyor  should  be  proved. 
"  It  seems  as  unreasonable  to  require  proof  of  the  handwriting  of 
the  surveyor,  as  it  would  to  require  proof  of  the  seal  of  a  court 
attached  to  a  record  of  one  of  the  States  of  this  Union,  made  evi- 
dence by  the  laws  of  the  United  States,  and  therefore  wrong/' 
Bryan  v.  Wear,  4  Mo.  106  (1835). 

Relevancy  equally  Requisite.  —  No  public  document  is  ad- 
missible in  evidence  merely  because  properly  authenticated.  It  is 
admissible  only  if  competent  under  ordinary  rules.  The  most  im- 
maculate certification  under  the  act  of  congress  does  not  suffice  to 
insure  admissibility  to  the  interstate  record  certified.  Such  certifi- 
cation merely  places  the  interstate  record  on  the  same  footing  as  a 
domestic  one ;  leaving  its  admissibility  to  depend  on  the  same  per- 
tinent rules  of  evidence  as  would  determine  the  admissibility  of  a 
domestic  record.     Ordway  v.  Couroe,  4  Wise.  45  (1855). 

Thus,  where  the  interstate  *'  writing  produced  did  not  purport  to 
be  a  record ;  but  a  mere  transcript  of  minutes  extracted  from  the 
docket  of  the  court,"  the  paper,  though  authenticated  with  entire 
accuracy,  was  rejected ;  the  supreme  court  of  the  United  States 
saying,  ''  There  is  no  foundation  laid  to  show  its  admissibility  in 
the  cause."     Ferguson  v,  Harwood,  7  Cranch,  408  (1813). 

It  is  hardly  necessary  to  add  that  only  such  portion  of  a  public 
document  as  is  relevant  need  be  certified  or  introduced  in  evidenca 
Whitehouse  v.  Bickford,  29  N.  H.  471  (1854) ;  Grant  v.  Henry  Clay 
Coal  Co.,  80  Pa.  St.  2:)8  (1876). 

And  the  best  evidence  rule  applies  to  the  case  of  attempted  proof 
of  an  interstate  document. 

So  the  record  of  a  chattel  mortgage  of  another  state  cannot  be 
proved  by  the  testimony  of  the  register  of  deeds  in  whose  office  it 
was  filed,  but  only  by  an  authenticated  copy,  as  provided  by  Rev. 
Stats.  U.  S.  §  906,  or  by  an  examined  copy,  made  and  sworn  to  by  a 
competent  witness. 

"  It  was  not  competent  to  prove  by  Brown,  the  register  of  deeds, 
the  records  of  his  office.  They  might  have  been  shown  by  a  certi- 
fied copy  thereof,  authenticated  as  required  by  the  laws  of  congress, 
or  by  an  examined  copy,  duly  made  and  sworn  to  by  any  competent 
witness.  The  best  evidence  must  be  resorted  to,  and  secondary 
evidence  is  not  admissible,  until  it  is  shown  that  the  primary  evi- 
dence cannot  be  obtained."  Jones  v,  Melindy,  36  S.  W.  (Ark.)  22 
(1896). 

Records  op  Domestic  Tribunals.  —  The  primary  proof  of  the 
record  of  one  court  for  the  use  of  another  in  the  same  state  is  produc- 
tion of  the  record  itself.  Harper  v.  Rowe,  63  Cal.  233  (1878)  ;  Odiome 
V.  Bacon,  6  Cush.  185  (1850) ;  Day  v.  Moore,  13  Gray,  522  (1859).    . 

And  where  the  original  papers  of  another  court  are  produced,  it  is 
no  objection  to  their  admissibility  that  they  are  not  produced  by  the 
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proper  officer,  if  they  are  identified  by  the  clerk  of  the  court  whose 
papers  they  are.     Garrigues  v.  Harris,  17  Pa.  St.  344  (1851). 

Neither  is  it  any  objection  to  the  reception  of  the  records  of 
another  domestic  tribunal  that  such  records  have  been  illegally  taken 
from  the  office  where  they  belong.  "  The  prosecution,  for  the  purpose 
of  contradicting  and  impeaching  the  appellant,  who  had  testified  as 
a  witness,  was  allowed  to  introduce,  over  appellant's  objection,  an 
original  judgment  roll  in  a  case  which  had  been  tried  and  decided  in 
the  county  of  Santa  Clara ;  and  counsel  for  appellant  argues  that 
this  was  error,  because,  as  he  contends,  this  record  was  illegally 
taken  from  the  office  of  the  county  clerk  of  Santa  Clara  county,  as 
no  order  of  court  allowing  its  removal  was  shown,  —  contrary  to  the 
provision  of  section  1950  of  the  Code  of  Civil  Procedure.  This 
position  is  not  tenable.  Whether  or  not  the  record  was  removed 
from  Santa  Clara  county  to  San  Francisco  without  authority,  may, 
perhaps  be  a  question  of  some  consequence  to  the  person  who  removed 
it,  but  is  of  no  consequence  in  the  case  at  bar.  Its  competency  as 
evidence  in  the  San  Francisco  court  in  no  way  depended  upon  the 
means  by  which  it  was  brought  there."  People  v.  Alden,  45  Pac. 
(Cal.)  327  (1896). 

In  a  case  where  "the  plaintiff  objected  to  the  reception  of  the 
papers  in  evidence,  because  they  were  not  copies  instead  of  original 
documents."  The  supreme  court  of  Connecticut  in  sustaining  a  rul- 
ing admitting  the  evidence  say :  "  The  object  being  to  lay  before  the 
triers  the  real  contents  of  the  record,  it  would  be  absurd  to  hold  that 
the  best  possible  evidence,  when  adduced,  should  be  excluded,  because 
inferior  evidence,  by  copy,  would  be  admissible."  Gray  v.  Davis,  27 
Conn.  447  (1858);  State  v.  Bartlett,  47  Me.  396  (1860). 

So  of  the  record  of  tax  commissioners.  The  original  books  are 
admissible,  though  the  law  makes  certified  copies  competent  evidence. 
Miller  v.  Hale,  26  Pa.  St.  432  (1856).  So  the  record  of  a  court- 
martial  may  be  proved  in  a  state  court  by  production  of  the  original 
record  wherever  a  copy  certified  according  to  the  statute  would  be 
admissible.     Vose  v.  Manly,  19  Me.  331  (1841). 

"  It  is  scarcely  necessary  to  cite  authorities  in  support  of  a  propo- 
sition so  elementary,  as  that  the  original  documents  and  records 
containing  the  proceedings  in  the  Probate  Courts  of  the  State,  when 
produced,  are  admissible  in  evidence.  Being  documents  of  a  nature, 
which  there  may  be  an  inconvenience  in  removing,  and  which,  be- 
cause they  are  records  of  a  Court,  the  keeper  thereof  cannot  ordinaril}*^ 
be  required  to  produce,  or  remove  into  another  Court,  they  may  be 
proved  by  means  of  a  copy  duly  authenticated.  But  when  the 
originals  are  actually  produced,  they  undoubtedly  are  admissible  as 
evidence,  and  are  the  best  evidence  of  their  contents.  An  original 
supposes  no  better  evidence  in  existence."  Houze  t\  Houze,  16  Tex. 
598  (1856). 
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Copies  of  the  original  papers  duly  authenticated  are  competent 
where  the  originals  have  not  been  extended  into  a  complete  record. 
Tillotson  V,  Warner,  3  Gray,  574  (1854).  And  a  Talid  judgment 
may  be  proved  by  the  memoranda  of  the  magistrate  before  whom  it 
was  recovered  upon  his  docket  and  upon  the  original  writ,  and  by 
the  production  of  the  original  papers  in  the  case,  verified  by  the 
testimony  of  the  magistrate; — if  these,  when  taken  together,  show 
clearly  all  the  essential  particulars  of  a  valid  judgment,  and  no  ex- 
tended record  has  been  made.  McGrath  v.  Seagrave,  2  All.  443 
(1861).  ^'In  some  instances,  before  the  final  record  of  the  judg- 
ment is  entered,  we  do  not  see  how  otherwise  a  judgment  could  be 
established."     Gay  v,  Rogers,  (Ala.)  20  So.  37  (1896). 

But  no  superiority  attaches  to  the  original  papers  over  a  duly 
authenticated  copy  of  the  judgment  roll ;  and  where  the  final  record  in 
an  attachment  suit  was  offered  to  prove  the  fact  of  replevin  and  an 
objection  was  made  based. on  the  ground  that  the  original  replevin 
papers  were  not  produced,  the  ruling  sustaining  such  objection  was 
held  erroneous.  ^  The  final  record  had  been  made  up,  and  it,  and  not 
the  original  papers  in  the  case,  was  the  legal  evidence  to  establish 
what  the  record  contained,"  Duncan  v.  Freeman,  (Ala.)  19  So.  433 
(1896). 

It  is  not  essential,  where  the  original  papers  of  an  insolvency  were 
separately  certified,  that  the  papers  should  all  be  attached  together 
and  the  whole  certified  as  one  record.  Goldstone  v.  Davidson,  18 
Cal.  41  (1861). 

In  Kilgore  v.  Stoner,  (Ala.)  12  So.  60  (1892),  the  Supreme  Court 
of  Alabama  intimate  a  doubt  as  to  whether  an  original  decree  of  the 
Probate  Court  "  would  be  self  proving." 

In  a  well-reasoned  case  in  the  New  Jersey  supreme  court  the 
state  of  the  common  law  as  to  copies  of  judicial  records  is  summa- 
rized as  follows :  "  There  is  a  difference  in  the  methods  by  which 
judicial  records  and  by  which  public  records  are  provable.  Judicial 
records  are  provable  by  exemplified  copies.  An  exemplified  copy 
at  common  law  was  obtained  by  removing  the  record  into  the  Court 
of  Chancery  by  certiorari.  The  great  seal  was  attached  to  a  copy, 
v^hich  was  transmitted  by  a  mittimus  to  the  court  in  which  it  was 
to  be  used  as  evidence. 

In  this  country,  says  Professor  Greenleaf,  the  g^at  seal  being 
usually  if  not  always  kept  by  the  secretary  of  state,  a  different 
course  prevails;  and  an  exemplified  copy  under  the  seal  of  the 
court  is  usually  admitted,  even  upon  a  plea  of  nul  tiel  record,  as 
suffi«;ient  evidence.     Greenl.  Ev.,  §  502. 

In  addition  to  copies  exemplified  by  the  great  seal,  or  seal  of 
a  court,  there  were  certified  copies  made  by  the  officer  in  custody 
of  the  judicial  records,  and  known  as  office  copies.  These  were 
admissible  only  in  the  same  cause  and  in  the  same  court.  2  FhiL 
Ev.,  marg.  p.  347. 
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The  third  kind  of  authenticated  copy  is  an  examined  or  sworn 
copy,  which  is  proved  by  producing  a  witness  who  has  compared 
the  copy  with  the  original  record,  word  for  word,  or  who  has  exam* 
ined  the  copy  while  another  person  read  the  original. 

These  are  the  various  methods  of  proving  judicial  records  by  a 
copy.  Therefore,  a  paper  certihed  by  the  secretary  of  state,  under 
the  appropriate  seal,  as  clerk  of  the  Court  of  Errors  and  Appeals,  or 
of  the  Court  of  Impeachment,  or  of  the  Prerogative  Court,  to  be  a 
true  copy  of  a  record  in  one  of  these  courts,  would  be  receivable  in 
evidence."     Traction  Co.  v.  Board  of  Works,  67  N.  J.  L.  313  (1894). 

But  while  the  primary  proof  of  the  records  of  one  court  in  trials 
before  another  of  the  same  state  is  by  production  of  the  original, 
undoubtedly  the  more  usual  proof  is  by  a  copy  certified  by  the  clerk 
to  be  a  true  copy.  "The  Court  are  of  opinion,  that  a  copy  of  the 
proceedings  of  any  court  of  record  in  this  Commonwealth,  certified 
to  be  a  true  copy  of  the  record  of  such  court,  by  the  clerk  of  such 
court,  under  the  seal  thereof,  is  competent  evidence  of  the  existence 
of  such  record  in  every  other  judicial  tribunal  in  the  Common- 
wealth." Shaw.  C.  J.,  in  Com.  v.  Phillips,  11  Pick.  27  (1831) ;  Til- 
lotson  V.  Warner,  3  Gray,  574  (1854) ;  Gilmore  v.  Baker  Co.,  12 
Wash.  468  (1895). 

W^here  a  secretary  of  state  certified  to  a  copy  of  a  record  in  his 
office  not  legally  there,  the  certification  confers  no  admissibility. 
Rousey  v.  Wood,  57  Mo.  App.  650  (1894). 

In  Massachusetts  "  to  render  a  copy  of  a  record  of  a  court  in  this 
commonwealth  competent  evidence  in  another  court  within  this 
state,  it  is  not  necessary  that  it  should  be  an  exemplified  copy 
under  the  seal  of  the  court.  The  rule  is  otherwise  in  many  of  the 
United  States.  But  in  Massachusetts  it  is  sufficient  if  the  copy  is 
attested  by  the  clerk.  This  rule  of  evidence  is  founded  on  imme- 
morial usage."     Chamberlin  v.  Ball,  15  Gray,  352  (1860). 

The  act  of  congress  providing  for  certification  of  the  records  of 
one  state  for  use  in  the  courts  of  another  state  does  not  apply  to  the 
records  of  domestic  tribunals.  "Records  of  State  courts,  in  order 
that  they  may  be  admissible  in  the  courts  of  other  States,  must  be 
authenticated  as  required  in  that  provision ;  but  the  act  of  Congress 
does  not  apply  to  the  courts  of  the  U  nited  States,  nor  to  the  public 
acts,  records,  or  judicial  proceedings  of  a  State  court  to  be  used  as 
evidence  in  another  court  of  the  same  State.  Conclusive  support  to 
that  proposition  is  found  in  many  decided  cases  in  addition  to  those 
to  which  reference  has  already  been  made.  Jenkins  v.  Kinsley,  3 
Johns.  (N.  Y.)  Cas.  474;  Adams  v.  Lesher,  3  Blackf.  (Ind.)  241; 
Murray  v.  Marsh,  2  Hayw.  (N.  C.)  290. 

Circuit  and  district  courts  of  the  United  States  certainly  cannot 
be  considered  as  foreign  in  any  sense  of  the  term,  either  in  respect 
to  the  State  courts  in  which  they  sit,  or  as  respects  the  Circuit  oi 


1179^  AMERICAN  NOTES,  [PAET  V. 

District  Court  of  another  circuit  or  district.  On  the  contrary,  they 
are  domestic  tribunals,  whose  proceedings  all  other  courts  of  the 
country  are  bound  to  respect,  when  authenticated  by  the  certificate 
of  the  clerk  under  the  seal  of  the  court,  the  rule  being  that  the  Cir- 
cuit Court  of  one  circuit  or  the  District  Court  of  one  district  is  pre- 
sumed to  know  the  seal  of  the  Circuit  or  District  Court  of  another 
circuit  or  district,  in  the  same  manner  as  each  court  within  a  State 
is  presumed  to  know  and  recognize  the  seal  of  any  other  court 
within  the  same  State.  Womack  v.  Dearman,  7  Port.  (Ala.)  513." 
Turnbull  v.  Payson,  95  U.  S.  418  (1877). 

To  constitute  the  official  certificate  of  a  clerk  of  the  court  his  seal 
of  court  must  be  affixed.  McCarthy  v.  Burtis,  3  Tex.  Civ.  App.  439 
(1893). 

But  the  certificate  of  the  clerk  is  limited  to  copies.  He  is  not  at 
liberty  to  state  under  his  certificate  what  he  thinks  is  the  effect  of 
the  record.  So  where  a  clerk  certified  that  certain  actions  had  been 
dismissed  ^^as  appears  from  the  dockets  of  said  court,"  it  was  held 
that  the  admission  was  error.  "  In  the  case  of  Miller  v.  Keinhart, 
18  Ga.  289,  it  was  held  erroneous  to  admit  in  evidence  a  certificate 
from  the  clerk  of  the  superior  court  that  a  named  person  was  duly 
naturalized.  This  court,  speaking  through  Benning,  J.,  said :  'The 
certificate  does  not  give  the  words  of  any  part  of  the  record.  The 
certificate  seems  to  be  a  statement  of  what,  in  the  clerk's  opinion, 
is  the  legal  import  or  effect  of  the  different  particulars  of  which  the 
record  may  consist.'  So,  in  the  case  at  bar,  the  certificate  objected 
to  does  not  pretend  to  furnish  any  part  of  the  dockets  or  records  of 
the  court,  but  certifies  to  the  clerk's  opinion  as  to  the  effect  of 
entries  which  are  within  his  custody.  It  would  be  unsafe,  to  the 
last  degree,  for  one  court  to  act  upon  the  clerk's  opinion  as  to  the 
effect  of  records  in  another  court;  and  if  the  decision  in  18  Ga., 
supra,  was  correct,  as  we  are  satisfied  it  was,  the  court  below  erred 
in  admitting  the  certificate  objected  to  in  this  case.  See,  also, 
Dillon  V,  Mattox,  21  Ga.  113;  Martin  v.  Anderson,  Id.  301." 
Lamar  v.  Pearre,  90  Ga.  377  (1892). 

In  the  case  of  domestic  courts  of  record  the  presumption  is  that 
their  proceedings  were  in  all  respects  regular  and  legal.  King  v, 
Duke,  (Tex.  Civ.  App.)  31  S.  W.  335  (1895). 

Inferior  Domestic   Tribunals.  —  The   normal  proof   of   the 
record  of  a  court  of  inferior  jurisdiction  is  by  production  of  the 
•original  or  a  sworn  copy.     State  v.  Bartlett,  47  Me.  396  (1860). 

The  transcript  by  a  justice  of  the  peace  of  his  records  is  not  evi- 
dence in  Pennsylvania,  in  the  absence  of  an  enabling  statute. 
Magee  v.  Scott,  32  Pa.  St.  539  (1859). 

On  the  contrary,  in  Massachusetts,  a  certificate  or  a  copy  of  a 
record  of  a  case  before  a  justice  of  the  peace,  though  it  omits  the 
words  "of  the  peace,"  is  still  sufficient.  Com.  v.  Downing,  4  Gray, 
29  (1855). 
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When  a  justice  of  the  peace  authenticated  a  copy  of  his  record, 
this  was  held  by  the  supreme  court  of  Maine  to  be  competent 
State  v.  Bartlett,  47  Me.  396  (1860).  But  his  certificate  that  a 
certain  fact  appears  by  his  records  is  rejected.  English  v.  Sprague, 
33  Me.  440  (1851). 

To  the  effect  that  where  a  record  of  a  justice  of  the  peace  is 
collaterally  involved,  and  the  statute  requires  such  a  magistrate  to 
keep  a  record,  the  files  and  minutes  are  not  proper  evidence  in  the 
lifetime  of  the  justice,  but  that  the  only  appropriate  evidence  is  the 
record,  or  a  copy  of  it,  certified  by  the  justice,  see  Strong  v.  Bradley, 
13  Vt.  9  (1841). 

But  where  a  justice  of  the  peace  has  deceased  without  making  a 
formal  record,  minutes  of  a  judgment  rendered  by  him,  made  on 
the  writ,  if  they  show  a  judgment  rendered  and  the  amount,  will 
be  received.     Story  v.  Kimball,  6  Vt.  541  (1834). 

Federal  Courts.  —  So  far  as  relates  to  authentication,  the 
records  of  the  federal  courts  are  not  regarded  by  the  courts  of  the 
several  states  as  those  of  a  foreign  tribunal,  —  as  are  the  records 
of  a  sister  state  of  the  Union,  —  but  as  the  records  of  a  domestic 
tribunal,  and  are  proved  in  the  same  manner  as  are  the  records  of 
other  courts  in  the  same  state.  Accordingly,  the  records  of  a  federal 
court  are  not  within  the  provisions  of  the  statute  regulating  authen- 
tication of  records  of  one  state  in  the  courts  of  another.  Speak- 
ing of  the  contrary  contention,  the  supreme  court  of  Pennsylvania 
say :  "  The  Supreme  Court  of  the  United  States  is  our  court ;  the 
Circuit  Court  is  part  and  parcel  of  that  court.  In  the  establish- 
ment of  the  judicial  hierarchy,  one  circuit  embraced  several  States. 
It  is  indissolubly  connected  with  the  Supreme  Court  of  the  Union. 
An  appeal  lies  in  certain  cases,  and  writs  of  error  in  others.  In 
cases  of  difference  between  the  circuit  judge  and  the  district  judge, 
the  point  is  certified  into  the  Supreme  Court  for  decision ;  and  in 
many  cases  the  jurisdiction  of  the  Circuit  Court  is  concurrent  with 
that  of  the  State  court.  What  would  be  said  of  a  decision  that  the 
Circuit  Courts  of  the  United  States  for  the  Eastern  or  Western 
Districts,  in  this  State,  were  foreign  tribunals  ?  Other  circuits 
and  districts  are  established  by  the  same  word  of  power,  for  the 
same  purposes,  and  are  of  like  proportions,  with  the  same  ani- 
mating spirit  in  them,  all  proceeding  from  the  same  source  —  the 
Constitution  of  the  United  States,  connected  indissolubly  with  the 
Supreme  Court  of  the  United  States,  whose  power  and  jurisdiction 
overshadows  and  protects  us  all,  and  where  the  States,  like  giants, 
may  enter  into  controversy.  In  short,  the  Circuit  Court  of  the 
United  States,  wherever  it  sits,  is  native  here,  and  its  seal  proves 
itself  in  our  courts,  just  as  the  seal  of  our  own  courts  do.  It  is  a 
seal  of  the  paramount  and  paternal  sovereignty,  and,  like  the  seal 
of  the  king's  courts  of  common  law  jurisdiction  in  England,  as,  for 
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instance,  the  King's  Bench,  proves  itself.  This  seal  is  received  in 
all  the  courts  of  the  Union,  as  evidence  proving  itself.''  Williams 
V.  Wilkes,  14  Fa.  St.  228  (1850) ;  TurnbuU  v.  Fayson,  95  U.  S.  418 
(1877). 

The  same  rule  applies  to  the  records  of  courts  established  by  act 
of  congress  in  the  territories  of  the  United  States  as  applies  to  the 
constitutional  courts  of  the  United  States  established  within  the 
limits  of  the  several  states.  Womack  v.  Dearman,  7  Forter  (Ala.), 
513  (1838). 

State  Eecords  in  Federal  Courts.  —  Conversely,  "  Beyond  all 
doubt,  the  certificate  of  the  clerk  and  the  seal  of  the  court  is  a 
sufficient  authentication  of  the  record  of  a  judgment  rendered  in  a 
State  court,  when  offered  in  evidence  in  the  Circuit  Court  sitting 
within  the  same  State  where  the  judgment  was  rendered.  Mewster 
V,  Spalding,  6  McLean,  24.  Held,  also,  that  such  an  authentication 
would  be  sufficient  in  the  State  court ;  and,  if  so,  that  it  would  also 
be  good  in  the  Circuit  Court"  Turnbull  v.  Fayson,  95  U.  S.  418 
(1877). 

Eecords  op  Court  itself.  —  Here  the  primary  proof  is  the 
production  of  the  record  itself.  Adams  v.  State,  11  Ark.  466 
(1850). 

It  has  been  held  to  be  error  to  admit  an  exemplified  copy  under 
such  circumstances.  "  The  court  below  clearly  erred  in  permitting 
the  plaintiff  in  that  court  to  read  an  exemplification  of  the  record 
and  proceedings  described  in  the  declaration.  The  record  set  out 
in  the  declaration  was  of  the  same  court  and  in  such  case  it  is  not 
sufficient  to  read  a  certified  copy,  but  the  original  record  itself  must 
be  produced  and  inspected."     Adams  v.  State,  11  Ark.  466  (1860). 

Where  the  original  records  are  relied  on,  "  they  cannot  be  produced 
and  authenticated  by  persons  having  no  official  custody  of  them." 
Miller  v.  Hale,  26  Fa.  St.,  432  (1856). 

It  is,  however,  ^' quite  competent  for  the  parties  to  admit  their 
authenticity."    Miller  v.  Hale,  26  Fa.  St.  432  (1856). 

Instead  of  using  the  record  of  a  court  in  the  same  court,  "It 
is  a  very  common  practice  for  gentlemen  of  the  bar,  for  the  conven- 
ience of  themselves  and  their  clients,  to  use,  as  evidence,  the  original 
documents  and  n^inutes,  instead  of  the  record  as  finally  made  up  or 
supposed  to  be  made  up  from  them,  or  a  copy  from  it,  as  enrolled. 
When  the  evidence  is  offered  in  the  same  Court  in  which  the  pro- 
ceedings were  had,  no  difficulty  can  occur ;  because  the  Court  knows 
its  own  proceedings  and  records,  and  can  instanter  order  the  en- 
rolment, and  give  the  parties  the  benefit  of  it,  in  its  complete 
state."     Ward  v,  Saunders,  6  Ired.  382  (1846). 

The  practice  of  using  the.  original  minutes  instead  of  the  actual 
record  obtains  merely  in  the  court  whose  papers  they  are.  "  When 
the  proceedings  are  in  one  Court,  and  they  are  offered  as  evidence  in 
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another,  regularly  the  original  documents  or  minutes,  which  may 
need  evidence  to  identify  them,  are  not  evidence,  but  only  the  record 
made  up  or  a  copy  from  it,  authenticated  by  the  seal  of  the  Court." 
Ward  V.  Saunders,  6  Ired.  382  (1846). 

But,  on  the  other  hand,  the  original  papers  of  an  inferior  court 
may  be  used  on  a  trial  before  a  superior  court.  "  The  presumption 
is,  that  the  records  of  inferior  courts  are  regularly  made  up,  and, 
though  such  records,  or  duly  authenticated  copies  thereof,  are 
deemed  evidence  of  the  highest  character,  and  cannot  be  explained 
or  contradicted  by  parol  testimony  or  extraneous  documents,  that 
fact  does  not  exclude  the  original  papers  on  which  such  records  are 
founded.  Either  are  competent  evidence."  State  v,  Bartlett,  47 
Me.  396  (1860) ;  Day  v.  Moore,  13  Gray,  522  (1859).  « It  was  in 
the  plaintiff's  option  to  offer  which  he  pleased."     Ibid, 

It  is  proper  to  observe  that  in  many  courts  "  the  original  papers 
constitute  in  themselves  the  only  record  and  are  not  extended  on  a 
roll."     Warener  v,  Kingsmill,  7  Q.  B.  U.  C.  409  (1850). 

Only  such  part  of  the  entire  record  need  be  certified  as  is  relevant 
to  the  case.    McClaugherty  v.  Cooper,  39  W.  Va.  313  (1894). 

Other  Domestic  Public  Documents.  —  As  in  the  case  of  other 
public  documents,  non-judicial  domestic  records  may  be  proved  by 
the  production  of  the  original  record.  Gay  v.  Rogers,  (Ala.)  20  So. 
37  (1896). 

And  it  is  by  no  means  a  fact  impairing  the  admissibility  of  such 
an  original  record  that  it  is  presented  from  its  appropriate  place  of 
keeping  without  warrant  of  law. 

So  the  book  of  records  of  mortgages  of  the  probate  court  may 
be  received  in  evidence,  though  no  provision  of  law  exists  for 
taking  the  records  from  the  probate  court.  "  On  the  trial  of  the 
cause,  as  is  shown  by  the  bill  of  exceptions,  the  plaintiff  offered 
in  evidence  a  large  volume,  which  was  marked  on  the  back,  *  Record 
of  Mortgages,  No.  115,  Montgomery  County,'  and,  in  connection 
with  said  book,  introduced  as  a  witness  one  David  Allen,  who  was 
shown  to  be  a  clerk  in  the  office  of  the  judge  of  probate,  and  who 
testified  that  the  book  was  one  of  the  books  kept  in  the  office  of  the 
judge  of  probate  of  Montgomery  county,  in  which  mortgages  were 
recorded ;  and,  in  connection  with  the  offer  of  said  book,  plaintiff's 
attorney  testified  that  he  had  made  a  written  demand  on  defendants 
to  produce  at  the  trial  of  this  cause  the  original  mortgage,  on  the 
margin  of  the  record  of  which  the  plaintiff  had  notified  them  to 
enter  the  record  of  the  partial  payments,  and  the  defendants  had 
refused  to  produce  said  mortgage.  The  plaintiff  then  offered  to 
introduce  before  the  jury  certain  pages  of  this  book,  on  which  were 
purported  to  be  copied  a  mortgage  from  J.  D.  Brooks  to  Gay,  Hardie 
&  Co.,  which  was  the  mortgage  referred  to  in  this  suit.  The  defend- 
ants objected  to  the  introduction  of  said  book,  or  any  pages  thereof| 
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on  the  ground  Hhat  the  original  records  of  the  probate  cotirt  cannot  be 
taken  from'the  office,  where  they  l)elong,  and  introduced  as  evidence 
in  another  court,'  and  on  further  grounds  that  said  record  was  not  veri- 
fied, because  the  witness  Allen  testified  that  the  record  of  the  mort- 
gage was  not  made  by  him,  and  that  he  did  not  know  by  whom  it 
was  made,  and  that  the  contents  of  the  record  of  the  probate  court 
cannot  be  proved,  except  by  a  certified  transcript  thereof  under  the 
seal  of  the  court.  The  court  overruled  this  objection,  and  admitted 
said  pages  of  the  record  book  to  be  introduced  in  evidence,  and  sub- 
mitted to  the  jury  as  evidence,  and  to  this  action  of  the  court  the 
defendant  duly  excepted.  .  .  .  The  appellants  insist  that  the  court 
erred  in  admitting  in  evidence  the  record  book  of  mortgages.  It  is 
urged  that  this  book  was  introduced  to  prove  the  execution  of  the 
mortgage.  An  examination  of  the  record,  to  which  we  are  referred 
by  the  counter  abstract,  does  not  sustain  the  contention.  The  ob- 
jection taken  before  the  court  was  '  that  original  records  of  the  pro- 
bate court  could  not  be  taken  from  that  office,'  and  ^  that  the  record 
was  not  verified.'  The  clerk  of  the  probate  court  identified  and 
verified  that  it  was  the  record  of  mortgages.  The  record  book  was 
competent  evidence  in  the  case.  Steiner  v.  Snow,  80  Ala.  46 ; " 
Gay  V.  Rogers,  (Ala.)  20  So.  37  (1896). 

The  inconvenience  and  risk,  however,  of  producing  the  original 
from  public  offices,  make  it  natural  and  necessary  that  duly  authen- 
ticated copies  should  be  received  in  evidence. 

Common  law  authentication  under  the  oath  of  a  witness  is  still 
competent. 

'^  The  same  rule  which  has  been  adopted  in  the  case  of  judicial 
documents  appears  to  be  generally  applicable  to  public  writings  not 
judicial  which  cannot  be  removed  on  the  ground  of  inconvenience 
to  the  public  service,  namely,  that  whenever  an  original  would  be 
admissible,  an  examined  copy  will  equally  be  admitted."  Traction 
Co.  V.  Board  of  Works,  57  N.  J.  L.  313  (1894). 

For  example,  a  record  of  baptisms  and  marriages  may  be  proved 
in  this  way.  Jackson  v.  King,  5  Cowen,  237  (1825).  So  of  a  record 
of  the  enrolment  of  a  vessel  at  a  custom  house  within  the  state. 
Hacker  v.  Young,  6  N.  H.  95  (1833). 

At  common  law  the  minutes  of  trustees  of  a  town  in  Kentucky 
should  be  proved  by  a  copy  verified  under  oath.  "  There  is  no  pro- 
vision authorizing  their  verification  by  the  Clerk.  It  would  then 
seem  to  follow,  that  they  ought  to  be  verified  by  oath,  and  proved 
to  be  true  copies  from  the  real  book  of  the  trustees,  kept  by  the 
proper  officer  and  recognised  by  the  board  as  such.  Owings  t?.  Speed, 
5  Wheat.  420;  1  Stark,  on  Evidence,  299,  and  authorities  there 
cited."    Dudley  v,  Grayson,  6  Monr.  259  (1827). 

So  it  ha3  been  held  in  Canada  that  any  public  document  filed  in  a 
public  office  of  the  government,  may  be  proved  by  an  examined  copy. 
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So,  where  the  chief  clerk  in  the  executive  council  office,  in  which  the 
original  was  filed,  brought  into  court  a  copy  of  the  original  memorial, 
which  he  swore  was  correct,  the  evidence  was  held  admissible. 
"  Robinson,  C.  J.  —  we  find,  that  in  books  on  evidence,  this  principle 
is  laid  down  :  *  Wherever  the  original  is  of  a  public  nature,  an  ex- 
emplification of  it  (if  it  be  a  record),  or  a  sworn  copy,  is  admissible 
in  evidence,  because  documents  of  a  public  nature  cannot  be  removed 
without  inconvenience,  and  danger  of  being  lost  or  damaged,  and  the 
same  document  might  be  wanted  in  two  places  at  the  same  time.' 
Memorials  are  sometimes  required  as  secondary  evidence  of  lost 
deeds,  and  in  such  cases  it  is  usual  to  admit  copies  of  the  memorials, 
without  insisting  on  the  production  of  the  original.  This  must 
depend  on  the  same  principle."  McLean  v,  McDonell,  1  Q.  B.  U.  C. 
13  (1844). 

"  It  is  well  settled  that  where  the  proof  is  by  a  copy,  an  examined 
copy,  duly  made  and  sworn  to,  is  always  admissible."  Whitehouse 
V.  Bickford,  29  N.  H.  471  (1854). 

"  In  respect  to  public  documents  or  entries  not  of  a  judicial  char- 
acter, proof  may  be  made  by  examined  or  sworn  copies.  State  v, 
Hutchinson,  5  Halst.  242 ;  State  v.  Clothier,  1  Vroom,  351."  Trac- 
tion Co.  V.  Board  of  Works,  57  N.  J.  Law,  313  (1894). 

The  original,  however,  is  still  competent.  Garneau  v.  Port 
Blakely  Mill  Co.,  8  Wash.  467  (1894);  Greenwood  v.  Fontaine, 
(Tex.  Civ.  App.)  34  S.  W.  826  (1896). 

In  determining  whether  a  document  is,  in  fact,  an  original  public 
document,  many  circumstances  in  addition  to  the  place  of  custody 
may  be  considered  by  the  court.  So  where,  on  a  question  of  the 
settlement  of  a  pauper,  a  book  was  offered  containing  a  record  pur- 
porting to  admit  the  pauper  as  an  elector  in  1858,  the  supreme 
court  of  Connecticut  say  :  "  If  this  book  was  an  original  record,  it 
should  have  been  received  in  evidence ;  and  in  determining  whether 
it  was  such,  its  general  appearance,  the  place  where  it  was  found, 
and  the  length  of  time  during  which  it  was  known  to  have  been 
there,  were  all  matters  entitled  to  weight.  If  the  entries  looked  as 
if  they  had  been  made  by  public  officials,  contemporaneously  with 
the  facts  which  they  recorded,  the  book  would  be  supported  by  the 
ordinary  presumptions  attaching  to  ancient  documents,  which  have 
been  in  existence  for  thirty  years."  Enfield  v.  Ellington,  67  Conn. 
459  (1896). 

Where  no  legal  requirement  directed  the  keeping  by  a  tax-col- 
lector of  a  stub-book  of  certificates,  the  original  stub-book,  although 
verified  as  being  found  in  a  suitable  place,  is  incompetent.  Noble 
V.  Douglass,  56  Kans.  92  (1895). 

Office  Copies.  —  While  the  competency  of  sworn  or  examined 
copies  is  not  impaired,  office  copies  are  as  a  rule  so  much  more  con- 
venient, that  in  most,  if  not  all,  the  states,  statutes  have  been  passed 
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enabling  the  legal  custodian  of  public  documents  to  give,  on  appli- 
cation, official  copies,  which  are  made  by  statute  equally  competent 
with  the  originals.  But  where  the  statute  authorizes  a  copy  under 
oath  or  under  seal,  a  certified  copy  by  a  proper  officer,  under  his 
"hand,"  is  not  sufficient.  Chambers  u  Jones,  17  Mont.  156  (1895). 
And  where  the  certificate  required  by  statute  is  a  "  true  and  com- 
plete "  copy,  a  certificate  as  a  "  true  "  copy  is  insufficient.  Naanes 
V,  State,  143  Ind.  299  (1895).  Such  enabling  statutes  do  not  make 
the  original  papers  any  less  competent.  Miller  v.  Hale,  26  Pa.  St. 
432  (1856). 

So  office  copies  of  deeds  are  competent  to  make  out  a  chain  of 
title.     Smith  v,  Cushman,  59  N.  H.  27  (1879). 

So  of  office  copy  of  a  chattel  mortgage.  Howard  v.  Gemming,  10 
Wash.  30  (1894). 

And  personal  property  statements,  made  for  purposes  of  taxation, 
which  have  been  signed  and  verified  by  the  listing  parties  and  pre- 
served in  the  office  of  the  county  clerk,  where  the  originals  would 
be  competent  and  are  not  in  possession  of  the  person  offering  the 
copv,  follow  the  same  rule.  Bowersock  v.  Adams,  5o  Kans.  681 
(1895). 

"Best  Evidence  Rule."  —  The  case  of  an  office  copy  made 
admissible  by  statute  is  not  an  instance  of  the  "  best  evidence " 
rule.  The  copy  may  be  quite  as  primary  evidence  as  the  original 
would  be. 

So  of  a  sworn  copy.     Crawford  v.  Branch  Bank,  8  Ala.  79  (1845). 

Therefore,  in  the  absence  of  a  statutory  requirement,  it  is  not 
necessary  to  account  for  the  non-production  of  the  original.  Can- 
field  V.  Thompson,  49  Cal.  210  (1874) ;  Curry  v.  Raymond,  28  Pa. 
St.  144  (1857). 

But  it  is  said  that  such  is  the  rule  in  case  of  deeds  only  in  favor 
of  one  who  claims  through  the  deeds.  Loomis  v.  Bedel,  11  N.  H. 
74  (1840). 

Such  a  requirement  that  the  non-production  of  the  original  must 
be  accounted  for  is  sometimes  made.  Brown  v.  Griffith,  70  Cal.  14 
(1886) ;  Davis  v.  Rliodes,  39  Miss.  152  (1860) ;  Eby  v.  Winters,  51 
Kans.  777  (1893)  ;  Bowersock  v.  Adams,  55  Kans.  681  (1895) ;  Green- 
wood  V,  Fontaine,  (Tex.  Civ.  App.)  34  S.  W.  826  (1896) ;  Farrow  r. 
Nashville,  &c.  R.  R.,  (Ala.)  20  So.  303  (1896). 

That  an  office  copy  made  admissible  by  statute  is  primary  evi- 
dence is  by  no  means  the  same  thing  as  saying  that  the  "best 
evidence  rule"  has  no  application  to  public  documents. 

Where  the  original  public  document  is  not  produced,  and  the 
public  record  is  destroyed,  secondary  evidence  becomes  admissible 
in  proof  of  the  contents  of  the  instrument. 

Whether  there  are  degrees  in  such  secondary  proof  is  disputed. 

That  there  are,  see  Cornett  v.  Williams,  20  Wall.  226  (1873); 
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Ellis  V.  HufF,  29  111.  449  (1862) ;  Cook  v.  Wood,  1  McC.  139  (1821) ; 
Lyons  v.  Gregory,  3  H.  &  Munf.  237  (1808) ;  Hilts  v.  Colvin,  14 
Johns.  182  (1817) ;  Hall  v.  Manchester,  40  N.  H.  410  (1860). 

That  there  are  no  such  degrees^  see  Smith  v.  West,  64  Ala.  34 
(1879). 

Parol  evidence,  however,  is  not  competent  to  prove  the  contents 
of  a  public  record,  while  the  original  record  or  an  authenticated 
copy  is  procurable.  Piatt  v,  Haner,  27  Mich.  167  (1873)  ;  Kennedy 
V.  Reynolds,  27  Ala.  364  (1856)  ;  Alexander  v.  Foreman,  7  Ark.  252 
(1847) ;  Smith  v.  Smith,  43  N.  H.  536  (1862). 

It  is  then  admissible,  ex  necessitate  rei,  Simpson  v,  Norton,  45 
Me.  281  (1858) ;  Hall  v.  Manchester,  40  N.  H.  410  (1860) ;  Burton 
r.  Driggs,  20  Wall.  125  (1873)  ;  Stockbridge  v.  West  Stockbridge, 
12  Mass.  399  (1815) ;  Eaton  v.  Hall,  5  Mete.  287  (1842). 

What  is  sufficient  search  for  the  original  will  depend  on  the  cir- 
cumstances of  each  case  in  the  discretion  of  the  court.  Simpson  v. 
Norton,  45  Me.  281  (1858). 

Office  Copies.  How  attested.  —  Office  copies  may  not  only 
be  attested  by  the  custodian  but  by  his  legal  deputy.  Com.  v. 
Hayden,  163  Mass.  453  (1895). 

An  attestation  by  a  mere  clerk  in  the  office  is,  however,  not  suffi- 
cient in  the  absence  of  statutory  authority.  So  the  supreme  court 
of  Kentucky,  speaking  of  a  register  of  deeds,  say :  "  There  can  bo 
no  doubt  that  the  register  may  act  by  deputy,  and  that  an  attesta^ 
tion  of  a  copy  by  his  deputy  would  be  sufficient ;  but  there  is  a  wide 
difference  between  a  deputy  and  a  mere  clerk.  The  former,  we 
apprehend,  must,  before  he  can  act  in  that  character,  take  an  oath 
of  office;  whereas  the  latter  is  required  to  take  no  such  oath  before 
he  can  act.  In  legal  estimation,  therefore,  the  acts  of  the  former 
are  entitled  to  greater  credence  than  those  of  the  latter.  We  are 
of  opinion  therefore,  that  the  court  below  erred  in  deciding  that 
the  copy  attested  in  the  handwriting  of  the  clerk  was  admissible 
evidence."     Sampson  v.  Overton,  4  Bibb,  409  (1816). 

So  an  office  copy  made  by  an  officer  not  legally  authorized  to 
make  copies  of  the  papers  in  question  has  no  validity  as  evidence. 
For  example,  where  the  clerk  of  the  Council  of  Maryland  came 
into  possession  of  certain  papers  belonging  to  A.,  under  a  vote  of 
the  council,  and  undertook  to  give  attested  copies  of  such  papers, 
it  was  held  that  the  admission  of  the  copies  was  error.  Schnertzell 
V.  Young,  3  H.  &  McH.  502  (1796). 

The  mere  fact,  therefore,  of  legal  custody,  though  important  in 
this  connection,  by  no  means  of  itself  confers  the  right  to  certify 
copies  of  the  papers  in  question.  Strother  v.  Christy,  2  Mo.  119 
(1829) ;  State  v.  Cake,  24  N.  J.  Law,  516  (1854). 

An  instance  of  this  rule  is  presented  in  a  late  New  Jersey  case 
where  a  paper,  certified  by  the  secretary  of  state,  under  his  seal,  to 
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be  an  actual  copy  of  a  description  of  routes  of  a  trolley  line,  filed  in 
his  office,  was  rejected  on  the  ground  that  the  law  gave  no  authority 
to  the  secretary  to  make  copies  of  such  papers.  "  A  paper  purport- 
ing to  be  a  certified  copy  of  a  public  document,  although  certified 
by  the  officer  in  whose  custody  it  is  placed,  whether  under  seal  or 
not,  is  not  receivable  in  evidence  unless  such  certification  is  en- 
joined or  permitted  by  statute.  Notes  to  2  Phil.  Ev.  (5th  Am.  ed.), 
marg.  p.  444;  1  Stark.  Ev.  154. 

It  is  true  that  Mr.  Greenleaf,  in  the  text  of  the  original  edition 
of  his  work  on  evidence,  section  485,  says  that  the  weight  of 
authority  seems  to  have  established  the  rule  that  a  copy  given  by  a 
public  officer,  whoso  duty  it  is  to  keep  the  original,  ought  to  be 
received  in  evidence. 

Of  two  cases  cited  by  him  in  one  the  copy  received  was  a  sworn 
copy,  and  in  the  other  the  copy  was  rejected  because  it  certified 
facts  and  not  the  record ;  and  the  remarks  of  the  judge  in  respect 
to  the  efficacy  of  the  certified  copy  as  evidence  were  obiter.  Two 
or  three  other  cases  are  cited  which  were  based  upon  the  remarks 
of  Chief  Justice  Marshall  in  the  case  of  United  States  v.  Perche- 
man,  7  Pet.  51,  who,  after  holding  that  the  copy  then  in  question 
was  authorized  by  federal  statutes,  said  that  on  general  principles 
such  copies  ought  to  be  received. 

In  the  last  edition  of  Mr.  Greenleaf's  work  it  is  admitted  that 
the  earlier  cases  were  opposed  to  the  reception  of  certified  copies 
unless  authorized  by  statute. 

It  is  profitless  to  consider  the  question  of  the  weight  of  Ameri- 
can authorities,  for  it  is  believed  that  no  English  case  can  be  found 
in  which  such  certificates  have  been  received,  and  their  incompe- 
tency has  been  asserted  in  at  least  two  cases  in  this  state.  It  was 
so  held  by  Judge  Dayton  in  the  case  of  New  Jersey  Railroad  and 
Transportation  Co.  v,  Suydam,  2  Harr.  25,  61.  This  was  reaf- 
firmed in  the  case  of  The  State  v,  David  Cake  et  al.,  4  Zab.  516. 

The  existence  of  this  general  rule  of  evidence  accounts  for  and 
is  evidenced  by  the  number  of.  special  statutes  empowering  officers 
to  certify  copies  of  papers  which  are  enrolled  or  on  file  in  their 
offices.  Thus,  the  secretary  of  state  is  by  the  legislature  empowered 
and  enjoined  to  give  copies  of  bills  and  joint  resolutions  on  file  in 
his  office,  which  copies,  when  certified  under  his  hand  and  seal  to 
be  true  copies,  are  to  be  receivable  in  evidence.     Rev.,  p.  1094,  §  7. 

So  certified  copies  of  contracts  of  sale,  of  leases,  or  franchises 
of  corporations  recorded  in  his  office,  are  to  be  received  as  evidence. 
Rev.,  p.  1096,  §  15. 

My  inquiries  have  brought  to  light  no  statute  which  commands 
or  authorizes  copies  of  this  class  of  filed  papers  to  be  made  by  the 
secretary  of  state,  so  the  conclusion  is  that  proof  of  the  facts 
which  were  essential  to  give  the  prosecutors  a  footing  as  such,  are 
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here  absent"    Traction  Co.  v.  Board  of  Works,  57  N.  J.  L.  313 
(1894). 

Becord  must  be  Authorized.  —  Unless,  moreover,  the  document 
is  entitled  to  registry,  a  copy  of  it  is  not  competent  evidence. 
"  Where  the  law  does  not  require  or  authorize  an  instrument  to  be 
recorded,  an  office  copy  of  the  record  is  not,  in  general,  admissible 
in  evidence."  Wendell  v.  Abbott,  43  N.  H.  68  (1861)  ;  Mitchell  v. 
Bridgers,  113  N.  C.  63  (1893);  Parker  v.  Cleveland,  37  Fla.  39 
(1896) ;  Battle  v.   Baird,   118  N.  C.  854  (1896). 

So  where  a  copy  of  a  recorded  deed  is  offered,  it  must  affirmatively 
appear  that  the  land  was  so  situated  as  to  entitle  it  to  registry  in 
that  particular  registry.  League  v.  Thorp,  3  Tex.  Civ.  App.  573 
(1893). 

So  a  deed  with  two  witnesses,  recorded  under  a  law  requiring 
three  witnesses  for  recording,  cannot  be  proved  by  office  copy.  Clark 
V,  Perdue,  (W.  Va.)  21  S.  E.  735  (1895). 

And  a  power  of  attorney  recorded  in  a  county  where  the  land 
conveyed  does  not  lie  cannot  be  proved  by  a  certified  copy.  Grant 
V.  Hill,   (Tex.  Civ.  App.)  30  S.  W.  952  (1894). 

Eeoord  —  NOT  Facts  —  required.  —  The  right  of  the  official 
custodian  of  records  to  certify  even  by  statute,  is  limited  to  certi- 
fying copies  of  the  record.  He  is  not  competent  to  summarize  the 
effect  of  the  record,  and  state,  as  the  result  of  his  examination,  that 
a  certain  fact  exists  or  is  shown  by  his  records.  Thus  where, 
instead  of  certifying  a  copy  of  the  record  showing  the  fact,  the  ad- 
jutant-general of  the  state  of  Maine  undertook  to  certify  the  fact 
itself  as  shown  by  the  records  of  his  office,  it  was  held  that  the  fact 
could  not  be  shown  in  that  way.  "  The  law  does  not  permit  a  re- 
cording or  certifying  officer  to  make  his  own  statement,  of  what 
he  pleases  to  say  appears  by  the  record.  What  the  record  itself 
does  declare  is  to  be  made  known  to  the  Court  by  a  duly  authen- 
ticated copy  of  it ;  and  upon  it,  and  not  upon  what  the  officer  may 
say,  that  it  declares,  does  the  law  authorize  a  Court  of  justice  to 
rely.  The  certificate  in  this  case  states  the  existence  of  a  record ; 
and  yet  instead  of  a  duly  authenticated  copy,  there  is  only  a  state- 
ment of  what  the  officer  says  will  appear  by  an  inspection  of  it. 
The  law  requires,  that  the  Court,  before  whom  it  is  produced,  should 
inspect  and  decide,  what  it  contains  and  proves,  and  not  intrust  that 
duty  to  a  certifying  officer.  Such  testimony  was  illegally  admitted, 
and  for  this  cause  the  judgment  must  be  reversed."  McGuire  v. 
Say  ward,  22  Me.  230  (1842). 

Kbcord  as  Proof  of  Execution,  &c.  —  In  case  of  office  copies  of 
deeds,  it  is  still  necessary  in  many  states  that  the  execution  of  the 
original  should  be  proved.  Musick  v.  Barney,  49  Mo.  458  (1872)  ; 
Rollins  V.  Henry,  78  N.  C.  342  (1878). 

But  this  requirement  is  frequently  removed  by  statute.     "An 
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office  copy  being  prima  facie  evidcBce,  there  is  no  necessity  of  call- 
ing the  attesting  witness."  Webster  v.  Calden,  55  Me.  165,  171 
(1867)  ;  Chamberlain  v.  Bradley,  101  Mass.  188  (1869). 

So  of  chattel  mortgages  duly  recorded.    Howard  r.  Gemming,  10 
.  Wash.  30  (1894). 

And  the  requirement  of  proof  of  execution  of  the  original  deed 
or  other  instrument  is  frequently  removed  by  judicial  decisions. 
Kelsey  v.  Hanmer,  18  Conn.  311  (1847).  "A  party  is  not  entitled 
to  put  in  evidence  copies  of  everything  he  may  find  upon  the 
records.  It  is  only  when  he  claims  title  through  deeds  which  have 
been  recorded,  that  he  is  entitled  to  offer  copies  in  evidence,  with- 
out an  effort  first  to  produce  the  original."  Loomis  v.  Bedel,  11 
N.  H.  74  (1840). 

So  a  registry  copy  of  a  deed  has  been  received  as  *^  prima  facU 
evidence  of  the  delivery  as  well  as  of  the  execution  of  the  deed." 
Gragg  V.  Learned,  109  Mass.  167  (1872)  ;  Fenton  v.  Miller,  94  Mich. 
204  (1892). 

And  when  the  register  of  deeds,  himself  the  grantor,  places  a 
deed  on  record  it  is  evidence  of  a  delivery.  Fenton  v.  Miller,  94 
Mich.  204   (1892). 

The  statutes  of  the  different  states  present  various  provisions  on 
this  subject.  Strict  proof  of  execution  is  frequently  excused,  at 
least  conditionally.     Younge  v.  Guilbeau,  3  Wall.  636  (1865). 

In  case  of  a  certified  office  copy  proof  of  execution  and  delivery 
of  the  original  may  be  excused  in  the  case  of  all  persons  with  cer- 
tain exceptions,  c.  g,  that  of  the  grantee  himself.  Knox  v.  Sillo- 
way,  10  Me.  201,  216  (1833)  ;  Kelsey  v,  Hanmer,  18  Conn.  311 
(1847).  "The  34  Rule  of  this  Court,  established  April  Term,  1822, 
is  in  these  words,  *in  all  actions  touching  the  realty,  office  copies  of 
deeds,  pertinent  to  the  issue,  from  the  registry  of  deeds,  may  be 
read  in  evidence  without  proof  of  their  execution,  where  the  party 
offering  such  office  copy  in  evidence  is  not  a  party  to  the  deed,  nor 
claims  as  heir,  nor  justifies  as  servant  of  the  grantee  or  his  heirs.' 
This  Rule  is  in  unison  with  immemorial  usage  in  Massachusetts. 
The  Courts  of  tliis  State  have  uniformly  observed  it;  and  it  is 
believed  that  a  similar  practice  has  long  prevailed  in  most,  if  not  in 
all  the  New-Enjjland  States.  It  is  a  departure  frf>m  the  principle 
and  practice  in  England,  occasioned  by  a  well  known  distinction  in 
respect  to  the  custody  of  title  deeds.  In  that  country,  title  deeds 
accompany  the  title  which  they  pass.  The  purchaser  receives  the 
documentary  evidence  of  his  title,  and  is  entitled  to  hold  it,  while 
he  continues  to  hold  the  estate.  Having  the  original  conveyances  in 
his  possession,  he  has  no  occasion  to  make  use  of  copies.  But  with 
us  the  universal  practice  is  for  every  man  to  retain  possession  of 
his  own  title  deeds.  Our  rule  above-mentioned  and  our  practice 
conforming  to  it,  are  founded  upon  the  presumed  fat^t  that  none  of 
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the  deeds  under  which  a  party  claims,  except  the  deed  from  his 
immediate  grantor,  are  in  his  possession  or  under  his  control; 
hence  he  may  give  in  evidence  copies  duly  certified  by  the  register 
of  deeds,  except  iu  the  cases  specially  named  in  our  rule."  Knox  v. 
Silloway,  10  Me.  201,  216  (1833). 

The  recording  of  a  deed  may  be  considered  as  evidence,  infer  alia, 
on  the  question  of  execution.  Burleson  v.  Collins,  (Tex.  Civ.  App.) 
29  S.  W.  688  (1895). 

And  an  office  copy  is  admissible  upon  proof  of  the  execution  of 
the  original.     Cox  v.  Eust,  (Tex.  Civ.  App.)  29  S.  W.  807  (1895). 

The  statutory  provision  admitting  office  copies  of  recorded  deeds 
also,  in  case  of  the  deed  of  a  corporation  executed  in  its  name  by  its 
president,  dispenses  with  proof  of  the  authority  of  the  president  to 
execute.  "  Between  natural  persons  the  production  of  such  a  copy 
is  evidence  of  the  execution  of  the  deed  by  the  person  whose  deed 
it  purports  to  be ;  of  its  delivery ;  of  its  due  acknowledgment ;  and, 
in  the  absence  of  other  evidence,  of  the  seisin  of  the  grantor.  This 
involves  the  presumption  or  inference  of  fact,  (1)  that  the  seal 
was  the  seal  of  the  grantor ;  (2)  that  it  was  affixed  by  him  or  by  his 
authority  ;  (3)  that  he  signed  his  name  or  authorized  it  to  be  signed 
for  him  in  his  presence ;  (4)  that  it  was  the  grantor  who  made  the 
acknowledgment ;  (5)  that  the  certificate  of  the  magistrate  is  genu- 
ine ;  and  (6)  that  the  grantor  was  seised  of  the  land  which  the  deed 
purports  to  convey.  There  is  nothing  to  be  inferred,  in  case  of  the 
admission  of  an  office  copy  of  the  deed  of  a  corporation,  which  goes 
farther  than  this.  It  is  presumed  to  be  the  deed  of  the  corporation, 
which  it  purports  to  be.  The  seal  is  presumed  to  be  the  seal  of 
the  corporation,  affixed  by  its  authority,  as  in  the  case  of  a  private 
person.  The  authority  to  execute  the  deed  is  of  course  essential  to 
its  validity ;  but  so  is  the  genuineness  of  the  signature  of  the  gran- 
tor in  any  case  ;  and  there  seems  to  us  as  much  reason  to  infer  the 
one  from  the  existence  of  the  record  copy  as  the  other.  The  copy 
was  admissible,  because  it  purported  to  be  the  duly  executed  deed 
of  the  corporation,  and  was  therefore  presumed  to  be  so ;  and  the 
existence  of  all  the  facts  necessary  to  make  it  so,  is  presumed  as  a 
consequence."     Chamberlain  v.  Bradley,  101  Mass.  188  (1869). 

"The  certificates  of  acknowledgment  were,  we  think,  properly 
received  in  evidence.  The  objections  to  them,  if  all  allowed,  would 
destroy  almost  entirely  the  utility  of  the  statutes,  which  declare 
a  probate  or  certificate  of  acknowledgment  endorsed  by  certain 
officers  upon  a  deed,  to  be  prima  facie  evidence  of  its  execution.  If 
their  official  character,  their  signatures,  and  that  they  acted  within 
their  territorial  jurisdiction  must  be  shown  by  extrinsic  evidence, 
the  party  may  as  well,  and  in  general  perhaps  with  more  convenience 
to  himself,  procure  the  common  law  proof.  The  practice  is  to  take 
a  certificate  which  appears  on  its  face  to  be  in  conformity  with  the 
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statutes,  as  proof  of  its  own  genuineness.  It  need  only  be  produced. 
There  is  no  need  of  extrinsic  proof,  such  as  showing  by  whom  it 
was  made,  any  more  than  of  a  notary's  certificate  when  received 
under  the  commercial  or  civil  law,  Chitty  on  Bills,  Am.  ed.  1839, 
p.  642  a;  2  Dom.  tit.  1,  §  1,  pi.  29;  or  a  clerk's  certified  rule  of  the 
court  in  which  the  cause  is  pending.  Co  wen  &  Hill's  1  Phil.  Ev.  388. 
Accordingly,  where  the  certificate  describes  the  proper  officer,  acting 
in  the  proper  place,  it  is  taken  as  proof  both  of  his  character  and 
local  jurisdiction.  Khoades'  lessee  v.  Selin,  4  Wash.  C.  C.  R.  718 ; 
Willink's  lessee  v.  Miles,  1  Pet.  C.  C.  R.  429.  Vid.  Morris  v.  Wads- 
worth,  17  Wendell,  103,  112,  113.  He  is  like  an  officer  authorized 
to  take  testimony  de  bene  esse  under  various  statutes.  Vid.  Buggies 
V.  Bucknor,  1  Paine's  C.  C.  R.  358,  362.  Thompson,  J.,  there  said, 
prima  facie  the  officer  is  to  be  presumed,  de  facto  and  de  jure,  such 
as  he  is  described  to  be.  Indeed  the  certificate  stands  much  on  the 
same  ground  as  the  return  to  a  special  commission  for  taking  testi- 
mony. There  it  would  be  deemed  a  singular  objection,  that  the 
commissioners  must  be  identified  and  shown  to  have  proceeded 
regularly,  by  evidence  collateral  to  the  return."  Thurman  v,  Came- 
ron, 24  Wend.  87  (1840). 

And  it  is  not  necessary  that  the  party  ofEering  public  documents 
certified  by  the  official  having  charge  of  the  original  or  its  record 
should  explain  a  rasure  or  alteration  visible  upon  its  face  and  ap- 
pearing to  have  been  made  at  the  same  time  and  by  the  same  hand 
as  the  obliterated  letters  and  figures.  So  held  in  case  of  election 
returns.    People  v.  Minck,  21  N.  Y.  539  (1860). 

It  may  be  important  to  observe,  however,  "  an  office  copy  is  not 
evidence  that  a  paper,  of  which  it  is  a  transcript,  was  a  genuine 
paper."     White  v.  Dwinel,  33  Me.  320  (1851). 

The  rule  admitting  office  copies  applies  to  records  of  marriages. 
Wedgwood's  Case,  8  Greenl.  75  (1831). 

And  when  the  record  and  certification  are  legally  required,  and 
an  assistant  is  legally  appointed  with  the  powers  of  the  principal  as 
to  certification,  the  certificate  of  the  assistant  is  sufficient.  Com.  v. 
Hayden,  163  Mass.  453  (1895).  The  power  to  certify  office  copies 
applies  to  records  of  deaths,  where  the  registration  and  certification 
were  done  under  some  provision  of  law.  Woolsey  v.  Trustees,  84 
Hun,  236  (1895). 

And  to  the  record  of  the  enrolment  of  a  vessel  at  the  federal  cus- 
tom house  within  the  state  certified  by  the  deputy  collector  of 
customs.    Sampson  v.  Noble,  14  La.  Ann.  347  (1859). 

And  to  the  doings  of  a  town  meeting  as  certified  by  the  clerk. 
Hickok  V.  Shelburne,  41  Vt.  409  (1868) ;  Com.  v.  Chase,  6  Cush.  248 
(1850). 

If  properly  attested,  it  is  not  necessary  that  the  clerk's  signature 
should  be  verified.    Com.  v.  Chase,  6  Cush.  248  (1850). 
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"  The  clerk  of  a  city  or  town  is  the  proper  certifying  officer  of  all 
votes,  ordinances,  or  by-laws  of  such  city  or  town;  and  copies 
thereof  duly  attested  by  the  clerk  are  competent  evidence  to  go  to 
the  jury,  without  any  special  verification  of  the  genuineness  of  the 
signature,  such  as  would  be  required  in  proof  of  ordinary  instru- 
ments, where  notice  had  been  given  requiring  such  proof.  Of 
course,  copies  so  authenticated  are  prima  facie  evidence  only,  which 
may  be  controlled  by  any  circumstances  tending  to  show  a  forgery." 
Com.  V.  Chase,  6  Cush.  248  (1850). 
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CHAPTEB  V. 

PRIVATE   WRITINGS. 

§  1786.^  The  only  class  of  written  Evidence  which  remains  to  be 
considered,  is  that  of  private  writings.  In  discussing  this 
subject,  separate  mention  will  not  be  made  of  each  description 
of  document^  comprised  in  this  class;  but  the  principles  which 
govern  the  inspection^  production^  proofs  admissibility ^  and  effect  of 
them  all  will  be  stated.  And,  first,  as  to  the  means  of  obtaining 
befoi*e  or  at  the  hearing  an  inspection  or  copy  of  such  documents 
as  are  referred  to  either  in  the  pleadings  or  in  the  affidavits  of  the 
adverse  party.  By  the  Rr.  8.  C*  "  wherever  the  contents  of  any 
document  are  material,  it  shall  be  sufficient  in  any  pleading  to 
state  the  effect  thereof  as  briefly  as  possible,  without  setting  out 
the  whole  or  any  part  thereof,  imless  the  precise  words  of  the 
document  or  any  part  thereof  are  material."  Now,  while  this 
rule  18  highly  valuable  as  affording  a  check  to  needless  prolixity 
in  pleadings,  it  is  obviously,  when  standing  alone,  open  to  the 
objection  that  it  affords  facilities  for  shrouding  intentions,  and 
taking  opponents  by  surprise;  and  a  subtle  draughtsman  might 
under  it  adopt  as  his  cardinal  maxim  the  bugbear  of  the  Boman 
bard,  "  brevis  esse  laboro,  obscurus  fio,"  and  treat  pleading,  like 
diplomatic  speech,  as  the  means  of  concealing  thoughts  and  pur- 
poses. 

§  1787.  To  render  this  evil  impossible  it  is  further  provided,^ 
that  each  party  shall  before  trial,  on  giving  notice  to  his  opponent 
in  a  form  provided  for  the  purpose,  be  entitled  to  inspect  any 


^  Gr.  Ey.  §  557,  in  part  as  to  first  as  to  the  discovery  of  documents 

six  lines.  relating  to  marine  insurance. 

»  But  see  West  of   Eng.  Bk.  r.  >  Old.  XIX.,  r.  21. 

Canton  Ins.  Co.,   1877  ;   and  China  ^  Ord.  XX XL,  rr.  15  and  17. 
St.  Ship  Co.  V.  Comm.  Ass.  Co.,  1881, 
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doooment  referred  to  in  the  latter's  pleadings  or  affidavits,^  and 
that  on  failure  to  oomplj  with  such  notice  the  party  to  whom  it 
is  given  shall  not  be  entitled  to  put  anj  suoh  document  in  evidence 
'  on  his  behalf  in  such  cause  or  matter,  imless  he  shall  satisfy 
the  court  or  a  judge  that  such  document  relates  only  to  his  own 
title,  he  being  a  defendant  to  the  cause  or  matter,  or  that  he 
had  some  other  cause  or  excuse,  which  the  court  or  judge  shall 
deem  sufficient,  for  not  complying  with  such  notice ;  in  which  case 
the  court  or  judge  may  allow  the  same  to  be  put  in  evidence,  on 
such  terms  as  to  costs,  and  otherwise,  as  the  court  or  judge  shall 
think  fit. 

§§  1788 — 9.  The  consideration  of  the  machinery  for  obtaining 
such  inspection,  and  of  the  practice  under  the  rules  on  the  subject 
of  inspection,  more  properly  belongs  to  a  book  of  Practice  than  to 
one  on  the  subject  of  evidence. 

§  1790.  So  also  do  the  provisions  as  to  costs  by  which  the  rules 
as  to  inspection  are  guarded,  and  by  which  it  has  been  deemed 
necessary  to  control  the  powers  conferred  by  such  rules,  and  has 
been  sought  to  prevent  their  being  perverted  into  an  easy  means 
of  swelling  costs  and  of  harassing  opponents. 

§  1791.  The  rules  under  which  such  discovery  may  be  obtained 
are  exclusively  confined  to  documents  to  which  reference  is  made 
in  the  pleadings  or  affidavits  of  the  litigants.  The  question  as  to 
when  other  documents  relating  to  any  cause  or  matter  are  or  are 
not  liable  to  production  and  inspection  is  one  of  substantive  Law 
and  not  of  mere  Practice,  and  as  such  may  properly  be  considered 
in  this  work.  To  enable  this  to  be  completely  done,  it  should  be 
stat^  that  at  present  the  right  to  inspection  and  discovery  of 
documents,  other  than  those  referred  to  in  pleadings  or  affidavits,  is 
conferred  by  an  Order,^  which  provides,  that  "  it  shall  be  lawful 
for  the  court  or  a  judge,  at  any  time  during  the  pendency  of  any 
cause  or  matter,  to  order  the  production  by  any  party  thereto,  upon 
oathy  of  such  of  the  documents  in  his  possession  or  power,  relating 
to  any  matter  in  question  in  such  cause  or  matter,  as  the  court  or 
judge  shall  think  right ;  and  the  court  may  deal  with  such  docu- 

^  Documents  referred  to  in  answers      1891. 
to   interrogatoriee    are   within    this         '  Viz.,    B.  S.   C.    Ord.    XXXL, 
latter  term.    See  Moore  v.  Peachey,      r.  14. 

1181 


INSPECTION  OR  PRODUCTION  OP  DOCUMENTS.      [PAET  V. 


mentsy  when  produoed,  in  siioh  manner  as  shall  appear  josf 
Identical  provisions  were  formerly  contained  in  an  enactment,^  of 
which  the  above  Bnle  is  substantially  a  re-enactment,  and  the 
judicial  interpretation  placed  upon  the  enactment  must  be  regarded 
in  construing  such  Kule.^ 

§  1792.  Moreover,  the  present  Bule — ^in  common  with  all  the 
other  Rules  relating  to  discovery  and  inspection,  to  be  found  in 
Ord.  XXXI. — does  not  apply  to  criminal  proceedings,  or  to  pro- 
ceedings on  the  Grown  side,  or  the  Bevenue  side,  of  the  Queen's 
Bench  Division,  or  to  proceedmgs  for  divorce  or  other  matrimonial 
causes.'  Under  it,  too,  there  exists  no  discretion  enabling  the  refusal 
of  iDspection,  unless  the  documents  fall  within  some  known  rule  of 
protection  or  privilege  acted  upon  by  the  old  Court  of  Chancery.* 

§  1793.  For  these  reasons  it  is  necessary  to  consider  under 
what  circumstances  the  old  Court  of  Chancery  usually  enforced 
the  production  of  papers.  In  considering  this  question,  it  recog^ 
nised  no  distinction  between  public  and  private  documents,  or  be- 
tween deeds  and  other  less  formal  writings.^  Moreover,  it  would 
seldom,  if  ever, — ^imless  specially  empowered  by  the  legislature  so 
to  do,® — enforce  discovery  where  such  discovery  would,  as  stated 
by  the  defendant  on  oath,^  subject  him  to  any  criminal  proceed- 
ing, penalty,  or  forfeiture,®  or  would  violate  the  rules  which  relate 
to  professional  privilege.*  Subject  to  these  exceptions,^®  any 
party  to  an  action,  whether  he  were  plaintiff  or  defendant,^^  was 
in  the  old  Court  of  Chancery — ^and  consequently  now  is  in  the  High 
Court — entitled  to  exact  from  his  opponent  a  discovery  of  the 
evidences,  and  to  inspect  and  take  copies^  of  the  writings  relating 


^  The  Rule  is  substantiallv  a  re- 
enactment.  §  18  of  **  The  Chancery 
Procedure  Act,  1852"  (15  &  16  V. 
c.  86),  repealed  by  44  &  45  V.  c.  59. 

^  As  pointed  out  in  Bustros  v. 
White,  1876  (Jessel.  M.R.). 

»  See  Ord.  LXVIII. 

*  Bustros  V.  White,  1876,  0.  A., 
best  reported  45  L.  J.  Q.  B.  642, 
virtually  overruling  Lane  v.  Gray, 
1878 

*  Wigr.  Disc.  §  400. 
«  See  ante,  §  1456. 

'  Webb  V,  East,  1879  :  "  In  every 
such  case  the  objection  must  oe 
taken  by  the  party  himself,  and  be 
supported  by  his  oath"  (Kelly,  C.B.); 


See  also  S.  0.  on  app.,  1880. 

>  Ante,  S§  1453—1458, 1464 ;  Wigr. 
Disc.  S§  127—147,  442.  See  Hill  v. 
Campbell,  1875,  0.  P. ;  Atherley  v. 
Harvey.  1877. 

•  Ante,  §§  911  et  seq. ;  Wigr.  Disc 
$§  136—138,  442 ;  May.  of  Bristol  v. 
Cox,  1884  (Pearson.  J.). 

^  In  the  case  of  the  Don  Francisco, 
1862,  a  further  exception  was  sought 
to  be  introduced  by  a  party  who 
objected  to  produce  letters,  on  the 

f  round  that  their  production  would 
ivulge  the  secrets  of  kis  trade.    This 
objection,  however,  was  OTermled. 
^»  Wigr.  Disc.  §  87. 
"  Pratt  V.  Pratt,  IS82. 
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either  to  his  case  alone,^  or  to  his  ease  in  common  with  that  of  his 
opponent ;  *  also  to  a  discovery  of  everything  enahling  him  to  defeat 
the  case  or  title  that  he  expects  his  opponent  to  set  up ; '  and  has  a 
right  to  know  what  that  case  or  title  will  be.^  But  a  party  to  an 
action  in  the  old  Court  of  Chancery  had — and  consequently  a 
party  to  an  action  in  the  High  Court  now  has — no  right  whatever 
to  a  discovery  of  the  evidences/  or  to  an  inspection  of  the  writings, 
either  relating  exclusively  to  his  adversary's  case,^  or  not  material 
to  the  issues  to  be  tried.^ 

§  1793a.  Discovery,  we  have  seen,  could  not  formerly  be  enforced 
in  the  Court  of  Chancery,  and  therefore  cannot  now  be  enforced  in 
the  High  Court,  where  making  it  would  necessitate  a  breach  of 
professional  confidence.  In  an  earlier  part  of  this  work^  'Hhe 
rules  which  relate  to  professional  privilege  "  have  been  discussed 
and  illustrated  at  some  length.  Both  the  general  rules  as  to  what 
communications  are  privileged,  and  the  especial  bearing  and  effect 
of  these  rules  in  connection  with  discovery,  were  much  considered 
by  the  Court  of  Appeal  in  a  case*  which  arose  in  1881,  and  has 
been  previously  ^^  cited,  as  containing  a  valuable  statement  of  the 
law  on  the  question  of  what  communications  are  privileged.  In 
the  same  case  the  bearing  of  the  rules  and  principles  prevailing 
on  this  subject  upon  the  practice  of  discovery  were  also  stated. 
The  question  in  that  case  was  whether,  in  an  action  for  specific 
performance  of  an  agreement  to  grant  a  building  lease  to  the 
plaintiff,  the  defendants  were  bound  to  produce  letters  in  their 
custody,  which  had  passed  between  their  solicitors  and  their  sur- 
veyors in  relation  to  the  property  in  question  before  any  dispute 
had  arisen  between  the  parties.  In  giving  his  judgment  in  the 
Court  of  Appeal,  allowing  the  order  for  production  of  these  letters, 

»  Wip-.  Disc.  S5  23,  26,  284.  *  Id. 

*  Smith  V.  D,  of  Beaufort,  1842;         *  Comm.    of    Sew.    of    Lond.   v. 
Burrell  v.  Nicholson,  1833 ;  Earp  v.      Glasse,  1873. 

J-iloyd,    1857;    Jenkins    v.  Bushby,  •  Bolton   v.    Corp.   of   Liverpool, 

1866;  Bolton  v.  Corp.  of  Liverpool,  1833;  Smith  v.  D.  of  Beaufort,  1842' 

1833;    Att.-Gen.   v,  Lambe,    1838;  Glover    v.    Hall,    1848;    Ingilby   *;, 

Wigr.  Disc.  5S  325,  367 ;  Combe  v.  Shafto,  1863 ;  Owen  v.  Wynn,  1878, 

Corp.  of  London,  1842 ;  Att.-Gen.  v.  0.  A. ;  May.  of  Bristol  v.  Cox,  18»4. 
Emerson,  1882,  0.  A.;  Att.-Gen.  v.  "^  Wigr.  Disc.  §J  224—237;  Heugh 

Thompson,  1849;  Stainton  v.  Chad-  v,  Garrett,  1875. 
wick,  1851.    See  Gomm  v.  Parrott,  *  Ante,  §§  911  et  seq. 

1857.  •  Wheeler  v.  Le  Marchant,  1881. 

•  Att.-Gen.  v.  Corp.   of  London,  ^  Ante,  VoL  L  §  916,  n. 
1850;  Stainton  V.  Chad  wick,  1851. 
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the  then  Master  of  the  Bolls,  the  late  Sir  George  Jeesel,  said,^ 
"  What  we  are  asked  to  protect  here  is  this.  The  solicitor,  being 
oonsulted  in  a  matter  as  to  which  no  dispute  has  arisen,  thinks  he 
would  like  to  know  some  further  facts  before  giving  his  advice,  and 
applies  to  a  surveyor  to  tell  him  what  the  state  of  a  given  property 
is,  and  it  is  said  that  the  information  given  ought  to  be  protected 
because  it  is  desired  or  required  by  the  solicitor  in  order  to  enable 
him  the  better  to  give  legal  advice.  It  appears  to  me  that  to  give 
such  protection  would  not  only  extend  the  rule  beyond  what  has 
been  previously  laid  down,  but  beyond  what  necessity  warrants," 

§  1794.  According  to  the  practice  of  the  old  Court  of  Chancery, 
the  fact  that  a  party  had  a  lien  ^  upon  the  entries  in  dispute,  or 
that  they  are  so  intermingled  with  other  entries  in  the  book,  which 
his  opponent  is  not  entitled  to  see,  as  to  be  incapable  of  being  sepa- 
rated or  sealed  up,'  was  no  ground  of  valid  objection  to  an  order  for 
the  production  of  memoranda,  admitted  to  relate  to  the  matters 
in  dispute,  and  to  be  in  the  possession  of  the  person  from  whom 
discovery  is  sought.*  In  one  case,*  a  party  was  ordered  to 
produce  the  whole  of  an  agreement,  though  in  his  affidavit  he  had 
set  out  only  two  clauses  of  it,  and  had  sworn  that  they  alone 
assisted  his  opponent's  case,  or  related  to  the  matter  in  dispute. 
But  where  a  document, — such,  for  example,  as  a  pedigree,— 
consists  of  several  separate  parts,  some  of  which  relate  to  the 
question  at  issue,  while  others  do  not,  the  party .  producing  the 
document  is  not  bound  to  show  the  whole  of  it,  but  he  will  be 
allowed  to  close  up  or  conceal  such  portions  qa  he  can  imdertake  to 
swear  are  wholly  irrelevant.* 

§  1795.  The  rules  for  regulating  inspection  and  discovery  at 
present  in  force,  are,  as  has  been  seen,  based  on  the  practice  which 
prevailed  in  the  old  Court  of  Chancery  prior  to  the  passing  of  the 
Judicature  Acts.  In  any  case,  however,  in  which  discovery  and 
inspection  would  have  been  granted  according  to  the  old  practice 
in  the  Common  Law  Courts,  it  will,  of  course,  be  granted  under 
the  present  practice.  It  may,  therefore,  be  pointed  out  that  under 
the  old  common  law  system  it  was  never  deemed  necessary  that 

*  As  reported  L.  E.   17   Ch.  D.  *  Luscombe  v.  Steer,  1867. 

682.  •  Kettlewell    v.    Baratow,    1872 ; 

»  Lockett  V.  Cary,  1864 ;  Pratt  v.  Hunt  v.  Hewitt,  1852 ;  Eorehaw  «. 

Pratt,  18«2.  Lewis,  1865. 

»  Carew  v.  White,  1842. 

1184 


C.V.]  WHERE  OLD  C.L.  COURTS  WOULD  ORDER  INSPECTION. 

the  inspection  shonld  be  demanded  exclusivelj  with  the  view  of 
establishing  the  original  case  of  the  applicant;  but  the  court  would 
always  entertain  the  motion,  if  the  object  were  to  obtain  material 
evidence  to  answer  the  opponent's  case.^  Accordingly,  where  to 
an  action  of  detinue  for  a  deed  the  defendant  pleaded  a  general 
lien  for  work  done  by  him  as  solicitor  for  plaintiff,  plaintiff,  on  an 
affidavit  stating  that  he  had  never  retained  the  defendant,  and  that 
the  bill  of  costs  was  due  not  from  himself,  but  from  a  third  party 
whom  he  named,  was  permitted  to  inspect  such  entries  in  the 
solicitor's  books  as  related  to  the  costs  in  question;^  where  the 
defence  to  an  action  brought  by  a  Gas  Light  Company  for  the 
price  of  gas  supplied  under  contract,  was  that  the  gas  was  deficient 
in  quantity  and  defective  in  quality,  inspection  by  plaintiffs  of 
certain  papers  in  the  possession  of  the  defendants,  which  contained 
the  results  of  experiments  made  by  the  defendants  with  the  view 
of  testing  the  illuminating  power  of  the  gas  was  granted  ; '  where, 
in  an  action  by  an  architect  to  recover  his  commission  for  super- 
intending the  erection  of  certain  buildings  for  defendant,  the 
defendant's  aJQfidavit,  in  support  of  an  application  to  inspect 
plaintiff's  day-book  or  journal,  alleged  that  the  work  was  never 
done,  and  that,  if  it  was,  the  charge  was  excessive,  the  defendant 
was  held  entitled  to  an  inspection  to  see  if  there  were  any  entries 
relating  to  the  work,  and  what  price  was  therein  charged.*  The 
general  rule  on  this  subject  would  appear  to  be  that  documents 
prepared  in  the  ordinary  course  of  a  fnarC%  duty  or  buainess  are  not 
privileged.  Thus,  in  an  action  by  a  consignee  of  goods  against  a 
shipowner  for  damage  caused  by  the  ship's  unseaworthiness,  and 
in  which  no  question  arose  respecting  the  solicitor's  privilege, 
inspection  by  the  plaintiff  with  liberty  to  take  copies  was  ordered 
of  certain  surveys  made  on  the  ship  in  a  foreign  port,  a  general 
average  statement,  the  shipwright's  bill  for  repairs  done  to  the 
ship,  the  captain's  protest,  and  the  log-book ;  for  all  these  docu- 
ments,— if  not  strictly  evidence  in  themselves, — had  an  immediate 
tendency  to  advance  the  plaintiff's  case,  and  were  proximately 


^  Goodman  v,  Harvey,  1864.  *  London  Gub  Light  Co.  v,  Chelsea 

•  Scott  V.  Walker,  1853.    See,  also,  Vestry,  18d9. 

Bayuerv.  Allhusen,  1851  (Erie,  J.) ;  *  Hunt  v.  Hewitt,  1852.    See  Hie* 

and  Galsworthy  v.  Norman,  1851  (id.),  card  v.  Indosure  Commiss.,  1854« 

118S 


WHERE  COURTS  USED  TO  ORDER  DISCOVERY.      [PART  V. 

connected  with  the  issue  to  be  tried.^   On  the  other  hand,  it  equally 
appears  to  be  a  general  rule  that  documents  created  in  the  course  of, 
or  with  a  view  to,  litigation,  are  privileged  and  protected  from 
production.     Thus,  in  an  action  against  a  railway  company  for 
injuries  sustained  on  their  railway,  plaintiff  may  inspect  reports, 
descriptire  of  the  accident,  made  in  the  ordinary  discharge  of  duty  by 
different  servants  of  the  company  to  their  general  manager^  though  he 
will  not  be  allowed  to  inspect  reports  made  to  the  defendants  by 
scientific  persons,  whom  they  had  consulted  in  confidence  in  view  of 
litigation^  and  for  the  purpose  of  ascertaining  how  the  accident  had 
occurred.     Similarly,  in  two  other  cases,  where  railway  companies 
were  sued  for  injuries  caused  to  passengers  by  an  accident,  reports 
by  medical  men,  who  had   examined  the  complainants  at  the 
instance  of  the  companies'  solicitors,  and^br  the  purpose  of  advising 
them  confidentially  on  the  nature  and  extent  of  the  injuriesy  were 
protected  from  inspection  as  privileged  communications.'    It  has, 
indeed,  been  laid  down  broadly,  that  documents  which  have  been 
prepared  by  the  agent  of  a  party  for  the  purpose  of  being  submitted 
to  his  solicitor  for  advice  in  reference  to  an  intended  action,  are 
privileged  from  inspection ;  and  this,  too,  though  thej^  have  not,  at 
the  time  when  the  inspection  is  sought,  been  actually  submitted  to 
the  solicitor ;  and,  moreover,  though  they  have  been  drawn  up,  not 
at  the  solicitor's  instance,  but  simply  at  the  spontaneous  suggestion 
of  the  client  himself.^    Shorthand  notes  of  the  evidence  taken  in  a 
former  trial  against  third  persons,  in  which  the  questions  to' be  tried 
were  substantially  identical  with  those  in  dispute  in  the  action  in 
which  the  application  was  made,  which  were  in  the  possession  of 
plaintiff's  solicitor,  have  also  been  protected  from  inspection.^ 
§  1795a.  As  we  have  seen,^  a  party  to  a  cause  is  not  compelled 


1  Daiiiel  v.  Bond,  1861.  See  Baker 
V.  Lend.  &  S.  W.  Bail.  Co.,  1867; 
Fraser  v.  Burrows,  1877. 

»  WooUey  v.  N.  Lond.  Rail.  Co., 
1869 ;  Cossey  v.  Lond.  Bright.^  &o., 
E«dl.  Co.,  1870.  See,  also,  on  this 
subject,  the  varying  decisions  in 
Mahony  v.  Widows'  Life  Ass.  Fund, 
1871;  Richards  V.  Oellatly,  1872; 
Fenner  v.  Lond.  &  S.  Eaist.  Rail. 
Co.,  1872;  Maiden  v.  Gt.  North. 
Bail.  Co.,  1874;  Skinner  v.  Gt.  North. 


Rail.  Co.,  1874 ;  and  M'Corquodale 
V.  Bell,  1876. 

'  Friend  v.  Lond.  Chat.  &  Dot. 
Bail.  Co.,  1877,  C.  A.;  Paoey  v. 
Lond.  Tramways  Co.,  1877,  C.  A 
See  31  &  32  Y.  c.  119,  §  126. 

*  The  Southwark  Water  Co.  v. 
Quick,  1878,  C.  A.,  affirming  Q.  B. 
See,  also.  The  Theodor  Komer,  1S78. 

*  Nordon  v.  Defries,  1882.  See, 
also.  The  Palermo,  1883. 

*  Supra,  i  458. 
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to  produce  title  deeds  which  exclosively  relate  to  hifi  own  title,  and 
in  no  way  support  that  of  the  plaiatiS. 

§  1796.  There  is  a  right  to  inspect  books  kept  in  obedience  to 
the  requirements  of  an  Act  of  Parliament,  e.  g.,  the  books  kept  in 
asylums  pursuant  to  the  Lunacy  Act — and  also  letters  passing 
before  litigation  between  a  person  and  a  statutory  authority  whose 
duty  it  is  to  look  after  that  party's  interest.^ 

§  1797.  The  right  to  inspection  is  not  limited  to  documents 
which  may  be  made  evidence  in  the  action,  but  it  extends  to  all 
which  may  throw  light  on  the  case.  Accordingly,  where  the 
plaintiff  had  shipped  on  board  the  defendant's  vessel  some  goods 
which  were  afterwards  damaged  by  a  collision  between  that  ship 
and  another,  and  cross  suits,  brought  by  the  owners  of  the  two 
vessels  in  respect  of  the  collision,  had  ended  in  a  deed  of  com- 
promise, which  plaintiff  sought  to  inspect,  the  court,  in  the  absence 
of  objection  by  the  owner  of  the  other  ship,  granted  an  appli- 
cation to  inspect  this  deed  made  by  the  plaintiff  (suing  as  owner  of 
the  goods),  holding  that  it  clearly  related  to  the  matter  in  question^ 
and  that  it  might  contain  an  admission  of  the  defendant's  liability;' 
and  where  defendant  had  resold  to  the  plaintiff  some  timber 
bought  by  him  abroad,  and  the  plaintiff,  having  complained  on  its 
deliveiy  that  it  was  not  according  to  contract,  the  defendant  wrote 
to  his  original  sellers,  and  a  long  correspondence  thereupon  ensued, 
which  resulted  in  a  great  abatement  of  price  on  the  part  of  the 
original  vendors,  the  plaintiff  was  held  entitled  to  an  inspection 
of  the  correspondence  just  mentioned.' 

§  1798.  It  would  be  altogether  foreign  to  a  book  on  the  prin- 
ciples of  the  law  of  evidence  to  discuss,  in  any  detail,  at  what  stage 
of  an  action  discovery  can  be  obtained  either  as  to  documents  or  as 
to  interrogatories,  both  of  which  subjects  will  be  fotmd  adequately 
dealt  with  in  the  ordinary  works  as  to  Practice.^  An  order  f  &r  the 
production  of  documents  may  still  be  made^  by  the  judge  who  has 
directed  the  reference,  after  a  cause  or  matter  has  been  referred 
to  an  official  or  special  referee  imder  the  Judicature  Act,  1873.* 
Subject  to  any  such  order,  the  referee  himself  may  exercise  a 

^  Hill  V.  Fhilp,  1852.  ^  See,  e.  g.  the  Annual  Pnustioe  for 

*  Hutchinson    v.    Glover,    1875 ;      1895,  pp.  603,  651. 
Bustros  V.  White,  1876  (Jessel^M.E.)         «  Under  B.  S.  0.  Ord.  ICTCXl, 
>  English  V.  Tottie,  1875.  r.  14. 

•  36  &  87  y.  0.  66,  $S  56,  57. 
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similar  authority.^  When,  however,  an  action  has  hy  consent  been 
referred,  with  all  matters  in  difference,  to  an  ordinary  arbitrator, 
apparently  neither  the  judge  nor  the  arbitrator  has  any  power  to 
order  the  inspection  of  documents, — ^the  judge,  because  the  suit,  in 
such  case,  is  no  longer  pending  before  the  court ;  ^  the  arbitrator, 
because  the  order  of  reference,  as  given  in  the  Forms,  confers  on 
him  no  such  power.' 

§§  1799 — 1808.  It  would,  again,  not  be  relevant  to  this  work  to 
say  more,  as  to  the  machinery  which  the  present  practice  provides 
for  obtaining  discovery  of  documents,  than  that  there  are  two 
stages  in  obtaining  such  discovery.  The  first  stage  is  to  obtain 
from  the  opponent  an  affidavit  stating  on  oath  what  documents  are 
or  have  been  in  his  possession.  A  party  is,  in  the  High  Court, 
enabled^  to  accomplish  this  first  stage  on  paying  into  court  a  sum 
of  at  least  five  pounds,^  as  a  Rule  of  the  Supreme  Court  provides 
that  "  any  party  may,  without  filing  any  affidavit,  apply  to  a  court 
or  a  judge  for  an  order  directing  any  other  party  to  any  cause  or 
matter  to  make  discovery  on  oath  of  the  documents  which  are  or 
have  been  in  his  possession  or  power  relating  to  any  matter  in 
question  therein.  On  the  hearing  of  such  application  the  court  or 
judge  may  either  refuse  or  adjourn  the  same  if  satisfied  that  such 
discovery  is  not  necessary,  or  make  such  order  either  generally  or 
limited  to  certain  classes  of  documents  as  may  in  their  or  his  dis- 
cretion be  thought  fit,"  and  in  the  affidavit  in  answer,  the  person 
who  is  directed  to  make  discovery  must  "  specify  which,  if  any,  of 
the  documents  therein  mentioned,  he  objects  to  produce."  The 
second  stage  in  obtaining  discovery  of  documents  is  to  obtain  the 
actual  inspection  of  the  documents  disclosed,  and  as  to  this,  it  is 
provided,*  that  "  if  the  party  from  whom  discovery  of  any  kind  or 
inspection  is  sought  objects  to  the  same,  or  any  part  thereof,  the 
court  or  a  judge  may^ — ^if  satisfied  that  the  right  to  the  discovery 
or  inspection  sought  depends  on  the  determination  of  any  issne  or 
question  in  dispute  in  the  cause  or  matter,'  or  that  for  any  other 

1  Under  E.  S.  0.  Ord.  XXXVI.  Form  24. 

r.  60.  *  By  Ord.  XXXI.  r.  12. 

»  Penrice  v.  Williams,  1883  (Chitty,  »  R.  8.  C.  Ord.  XXXI.  rr.  25,  26. 

J.).   But  see  Appendix  K.  to  E.  8.  C,  •  By  Ord.  XXXI.  r.  20. 

Form  26,  which  is  an  order  for  exa-  "^  See  Whyte  v.  Ahrens,  1884,  where 

mination  of  witnesses  and  production  the  Court  of  Appeal  was  divided,  as 

of  documents  before  arbitrator.  to  whether    merchants,  —  who    had 

*  See  Appendix  K.  to  B.  S.  0.,  charged  their  agents  with  fraud  in 
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reason  it  is  desirable  that  any  issue  or  question  in  dispute  in  the 
cause  or  matter  should  be.  determined  before  deciding  upon  the 
right  to  the  discovery  or  inspection, — order  that  such  issue  or 
question  be  determined  first,  and  reserve  the  question  as  to  the 
discovery  or  inspection."^ 

§  1809.  Where  documents  are  ordered  to  be  produced  for  pur- 
poses of  inspection,  the  order  is  generally  confined  to  the  applicant 
himself  or  his  legal  adviser.  Still,  the  law  does  not  require  such 
limitation  to  be  strictly  enforced  in  all  cases ;  and  the  court  will 
occasionally  authorise  an  inspection  by  other  fitting  and  necessary 
persons.  Thus,  for  instance,  inspection  may  in  a  fit  case  be 
ordered  to  be  had  by  the  plaintiff's  land  agent,  even  though  he  be 
himself  a  witness  in  the  suit  ;^  if  letters  be  written  in  a  foreign 
language,  the  aid  of  an  interpreter  may  be  called  in ;  if  the  papers 
to  be  produced  be  engineering  plans,  a  surveyor  or  other  expert  will 
be  allowed  to  attend  the  inspection,'  and  where  documents  are 
suspected  to  be  forged,  the  court  will  sometimes,  on  an  affidavit  im- 
peaching their  genuineness,^  order  them  to  be  submitted  to  experts, 
and  such  order  may  be  made  either  before  or  after  decree.^ 

§  1810.  The  rules  in  force  in  the  High  Court  as  to  discovery 
apply  to  the  Probate  and  Admiralty  Divisions®  equally  with  the 
other  Divisions  of  the  High  Court.  The  Probate  Coiut,  however, 
possesses  in  addition  important  powers  of  enforcing  the  production 
of  teatamentary  instruments.  The  powers  are  contained  alike  in  the 
English  Act'  and  in  the  Irish  Act.^  Details  as  to  the  procedure 
and  practice  under  the  above  enactments  will  be  properly  ascer- 
tained from  one  of  the  works  which  treat  exclusively  of  the 
Practice  in  Probate. 


general  terms,  and  been  met  by  a 
defence  denying  the  charges,  and 
pleading  a  settled  account, — were  or 
were  not  bound  to  give  particulars 
of  fraud  under  Ord.  XIX.  r.  6,  before 
obtaining  an  order  for  discovery  of 
documents. 

^  See  Wood  v.  The  Anglo-Italian 
Bk.,  1876;  Parker  v.  WeUs,  1881, 
0.  A.;  In  re  Leigh's  Estate,  Eow- 
cliffe  V,  Leigh,  1877.  C.  A. 

'  Att.-Gen.  v.  Whitwood  Local 
Board,  1870. 

'  Swansea  Yale  Bail.  Co.  v.  Budd, 
1866. 

«  Boyd  V.  Petrie,  1868. 


•Id. 

•  For  the  former  law  as  to  the 
Court  of  Probate,  see  20  &  21  V. 
c.  77  ("The  Court  of  Probate  Act, 
1867"),  §  36;  Id.  c.  79,  §42,  Ir. ;  Hunt 
V,  Anderson,  1868;  and  as  to  the 
Admiralty  Court,  see  24  &  25  V. 
0.  10,  §  17,  now  repealed  by  44  &  46 
V.  0.  59;  The  Mary  or  Alexandra, 
1868;  The  Don  Francisco,  1862;  The 
Macgregor  Laird,  1867.  See,  also, 
a  similar  clause  in  *'The  Court  of 
Admiralty  (Ireland)  Act,  1867  "  (30 
&31  V.  0.  114),§41,  Ir. 

'  20  &  21  V.  c  77,  S  26. 

•  Id.  0.  79,  S  31,  Ir. 
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§  1810a.  Under  Rule  72  of  the  Bankruptcy  Rules,  1886—90, 
any  party  to  any  proceeding  in  any  Bankruptcy  Court  ^^may, 
with  the  leave  of  the  court,  administer  interrogatories  to,  or  obtain 
discoTcry  of  documents  from,  any  other  party  to  such  proceeding. 
Proceedings  under  this  rule  shall  he  regulated  as  nearly  as  may 
be  by  the  Rules  of  the  Supreme  Court  for  the  time  being  in  force 
in  relation  to  discovery  and  inspection.  An  application  for  leave 
under  this  rule  may  be  made  ex  parte." 

§§  1811—13.  The  Judicature  Act,  1873,i  makes  the  Rules  of 
Equity  as  to  discovery,  which  have  already  been  referred  to,'  also 
applicable  in  the  County  Court.  And  the  rules  now  in  force  in 
the  County  Courts  as  to  discovery  are  substantially  the  same  as 
those  of  the  High  Court.' 

§§  1814 — 15.  It  may  be  useful  to  add,  while  briefly  pointing  out 
the  powers  of  enforcing  discovery  now  possessed  by  various  courts, 
that  under  the  Friendly  Societies  Act,  1875,  powers  are  conferred 
on  the  County  Courts,  and  courts  of  summary  jurisdiction,  and 
also  on  the  chief  registrar  and  assistant  registrars  of  Friendly 
Societies,  to  determine  certain  disputes,  and  all  these  functionaries 
have  vested  in  them  the  authority  of  granting  to  either  party 
such  discovery  as  to  documents,  and  otherwise,  or  such  inspec- 
tion of  documents,  as  might  be  granted  by  any  court  of  law  or 
equity.* 

§  1816.  With  respect  to  the  production  of  documents  at  the  trial 
little  need  be  said  here ;  for  since  parol  evidence  of  the  contents  of 
writings  cannot  be  given  as  primary  proof,  the  party  who  relies 
upon  a  document  must  either  produce  it,  or  give  such  satisfactory 
reason  for  its  non-production  as  will  justify  him  in  having  recourse 
to  secondary  evidence.*  If,  therefore,  he  will  require  to  give 
evidence  of  the  contents  of  a  paper  which  has  been  either  lost  or 
destroyed,  or  the  production  of  which  will  be  physically  impossible 
or  highly  inconvenient,  the*  particular  fact  relied  on  must  be 
proved;*  if  it  be  in  the  custody  of  a  stranger,  he  must  be  served, 
with  a  writ  of  subpoena  duces  tecum ;'  and  if  it  be  in  the  hands 

1  36  &  87  y.  0.  66,  §  89.  *  Ante,  §  428.    As  to  the  effectof 

■  Supra,  §  1793.  producing  a  document  to  a  witness 

*  See,  generally,  Ord.  XYI.  under  cross-examination,  see  ante, 

«  38  &  39  V.  c.  60,  §  22,  subs,  (e),      §§  1413,  1446,  1452. 
amended  by  48  &  49  Y.  c.  27.  *  Ante,  §§  428,  429,  438. 

V  Ante,  S  467. 
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• 

or  power  of  the  advene  partj,  the  practice  in  general  is  to  give 
him  or  his  solicitor  a  regular  notice  to  produce  it  at  the  trial.^ 
The  adversary  is,  of  course,  not  obliged  by  such  notice  to  furnish 
evidence  against  himself;  but  the  notice  is  given, — as  has  been 
before  explained,' — to  lay  a  foundation  for  the  introduction  of 
secondary  evidence  of  the  contents  of  the  document,  by  showing 
that  the  party  has  done  all  in  his  power  to  insure  its  production. 

§  1817.'  Where  notice  has  been  given  to  the  opponent  to  produce 
papers  in  his  possession  or  power,  the  regular  time  for  calling  for 
their  production  is  not  until  his  case  has  been  entered  upon  by  the 
party  who  requires  them ;  till  which  time  the  other  party  may,  in 
strictness,  refuse  to  produce  them,  and  no  cross-examination  as  to 
their  contents  is  then  allowable.^  Still,  it  is  considered  rigorous 
to  insist  upon  this  rule,  and  as  a  close  adherence  to  it  would  be 
productive  of  inconvenience,  the  judges  are  very  unwilling  to 
enforce  it.^  The  production  of  papers  upon  notice  does  not  make 
them  evidence  in  the  cause,  unless  the  party  calling  for  them 
inspects  them,  so  as  to  become  acquainted  with  their  contents ;  in 
which  case  he  is  obliged  to  use  them  as  his  evidence,^  at  least  if 
they  be  in  any  way  material  to  the  issue.'  The  reason  for  this 
rule  is,  that  it  would  give  an  unconscionable  advantage  to  a  party, 
to  enable  him  to  pry  into  the  affairs  of  his  adversary,  without  at 
the  same  time  subjecting  him  to  the  risk  of  making  whatever  he 
inspects  evidence  for  both  parties. 

§  1818.  If  a  party,  after  notice,  declines  to  produce  a  document, 
when  formally  called  upon  to  do  so,  he  will  not  afterwards  be 
allowed  to  change  his  mind ;  and  therefore,  if  he  once  refuses,  he 
cannot,  when  his  opponent  has  proved  a  copy,  and  is  about  to  have 
it  read,  produce  the  original,  and  object  to  its  admissibility  without 
the  evidence  of  an  attesting  witness.'  Neither,  after  such  refusal, 
will  he  be  permitted  to  put  the  docimient  into  the  hands  of  his 
opponent's  witnesses  for  the  purpose  of  cross-examination,®  or  to 


1  Ante,  { 440  et  seq.  v.    Routledge,     1805     (Ld.    EUen- 

*  Ante,  §  440.  borough). 

»  Gr.  Ev.  §  663,  in  part  '  Wilson  v.  Bowie,    1823  (Park, 

*  Qraham  v.  Dyster,  1816.  J.).     See  Sayer  v.  Kitchen,  1795. 

•  Sideways  v.  Dyson,  1817;  Cal-  •  Edmonds  v.  Challis,  1849;  Jaok- 
vert  V.  Flower,  1836  (Ld.  Denman).  son  v.  Allen,  1822. 

•  Calvert  V.  Flower,  1836;  Wharam  •  Doe  v.  Cockell,  1834(Alder8on,B.). 
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produce  and  prove  it  as  part  of  his  own  ease.^  The  eame  rale 
prevails  where  a  party  determines  upon  keeping  back  a  chattel, 
when  called  upon  under  notice  to  produce  it.* 

§  1819.'  When  the  instrument,  on  its  production,  appears  to 
have  been  altered^  it  is  a  general  rule  that  the  party  offering  it  in 
evidence  must  explain  this  appearance,  if  he  be  called  upon  to  do  so 
by  the  issue  raised,'^  and  if  the  instrument  be  not  admitted  by  his 
opponent  under  notice ;  *  because,  as  every  alteration  on  the  face  of 
a  written  instrument  renders  it  suspicious,  it  is  only  reasonable  that 
the  party  claiming  under  it  should  remove  the  suspicion.'  If  the 
alteration  be  noted  in  the  attestation  clause  as  having  been  made 
before  the  execution  of  the  instrument,  it  is  sufficiently  accounted 
for,  and  the  credit  of  the  instrument  is  restored.'  It  was  formeriy 
a  presumption  of  law,  that  an  interlineation,  if  nothing  appeared  to 
the  contrary,  had  been  made  contemporaneously  with  the  execution 
of  the  instrument ;  ^  and  this  presumption  still  prevails  in  the  case 
of  a  deed,  because  a  deed  cannot  be  altered  after  its  execution 
without  fraud  or  wrong,  and  fraud  or  wrong  is  never  assumed  with- 
out some  proof.®  Indeed,  it  may  be  laid  down  as  a  general  rule, 
that  wherever  it  is  an  offence  to  alter  a  document  after  it  has  been 
completed,  the  law  presumes,  primft  facie,  that  any  alteration 
apparent  on  it  was  made  at  such  a  time  and  under  such  circum- 


»  Doe  v.  Hodgson,  1840;  Collins 
r.  Gashon,  1861)  (Byles,  J.). 

«  Lewis  V.  Hartley,  1835  (Ld. 
Abinger).  There  notice  was  given 
to  pioduce  a  dog  for  the  purpose  of 
identiiication. 

»  Gr.  Ev.  §  564,  in  part. 

*  Parry  v.  Nicholson,  1843  (Parke, 

B.). 

*  Freeman  v.  Steggall,  1849;  ante, 

S  724  b. 

*  Heuman  v.  Dickinson,  1828 ; 
Clifford  r.  Parker,  1841;  Lond.  & 
Briirht.  Rail.  Co.  v.  Fairclough,  1841 
riimlal,  C.J.);  Ld.  Falmouth  v. 
Kobcrts.  1842. 

'  *'The  Merchant  Shipping  Act, 
1894  "  (57  &  58  V.  c.  60),  expressly 
enacts,  in  §  122,  that  **  Every  era- 
sure, interlineation,  or  alteration  in 
any  aj;rccmentwith  the  crew  (except 
additions  made  for  the  purpose  of 
shipping  substitutes  or  pei-sons  en- 
gaged after  the  first  departure  of  the 


ship)  shall  be  wholly  inoperatiTe, 
unless  proved  to  have  been  made 
with  the  consent  of  all  the  persons 
interested  in  the  erasure,  interlinea- 
tion, or  alteration,  by  the  written 
attestation  fif  in  her  Majesty's  do- 
minions) of  some  superintendent, 
justice,  officer  of  customs,  or  other 
public  functionary,  or  elsewhere  of 
a  British  consular  officer,  or,  where 
there  is  no  such  officer,  of  two  re- 
spectable British  merchants."  This 
attestation  is  not  required  in  the  case 
of  iishing  boats,  where  all  parties 
cousent  to  the  alteration,  &c.  See 
Id.  §  407. 

»  Trowell  v.  Castle,  1661.  This 
appears  to  be  still  the  law  in  America. 
See  Franklin  v.  Baker,  1893  (Am.). 
As  to  alteration  in  wills,  see  ante, 
§164. 

•  Doe  V,  Catomore,  1851 ;  Sim- 
mons v.  Budall,  1851  (Ld.  Cran- 
woi-th). 
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stanoee  as  not  to  oonstitute  an  offence.^  With  respeot,  howeyer,  to 
a  bill  of  exohange,  or  a  promissory  note,  the  law  presumes  nothing,' 
but  leaves  the  jury  to  decide,  first,  by  inspecting  the  instrument 
itself,  whether  any  alteration  has  been  made ;  and  then,  on  con- 
sidering the  extrinsic  evidence  offered,  at  what  time,  and  under 
what  circumstances,  such  alteration,  if  any,  was  made.'  These  last 
questions  cannot  be  solved  by  the  jury  on  the  mere  inspection  of 
the  writing,  for  juries  must  decide,  not  on  conjecture,  but  on 
proof.* 

§  1820.  The  general  rule  of  law  is,  that  any  material  alteration 
in  a  written  instrument,  whether  made  by  a  party  or  a  stranger,  if 
made  after  its  execution,  and  without  the  privity  of  the  party  to 
be  affected  by  it,  is  fatal  to  y»  validity.  Perhaps  it  is  further 
necessary  that  the  alteration  be  made  while  the  instrument  was  in 
the  possession,  or  at  least  under  the  control,  of  the  party  seeking 
to  enforce  it.^  The  rule  was  originally  propounded  with  respect 
to  deeds,^  probably  because,  in  former  days,  most  written  engage- 
ments were  drawn  in  that  form.'  It  has  since  been  extended  to 
negotiable  securities,^  bought  and  sold  notes,®  guarantees,^^  and 
policies  of  assurance  ;^^  and  may  now  be  said  to  apply  equally 
to  all  written  instruments,  which  constitute  the  evidence  of 
contracts.^* 

§  1821."  Its  grounds  are  twofold.  First,  public  policy  dictates 
that  no  man  should  be  permitted  to  take  the  chance  of  committing 
a  fraud,  without  running  any  risk  of  losing  by  the  event  in  case  of 
detection ;  ^*  secondly,  the  rule  ensures  the  identity  of  the  instru- 


^  B.  V.  Gordon,  1855.  There  an 
affidavit  was  produced  with  an  inter- 
lineation on  it. 

*  Johnson  v.  D.  of  Marlborough, 
1818  (Abbott,  J.). 

>  Bishop  V.  Chambre,  1827 ;  Taylor 
V,  Mosely,  18;i3  ;  Cariss  v.  Tattorsall, 
1841.  All  these  questions  are,  of 
course,  determined  in  the  first  in- 
stance by  the  court,  when  they  are 
raised  upon  a  preliminary  objection 
to  the  admissibility  of  the  mstru- 
ment ;  but  they  are  again  open  to 
the  jury  :  Boss  v.  Gould,  1828  (Am.). 

*  Knight  V.  aemente,  1838  ;  Clif- 
ford V.  Parker,  1841;  Byrom  v. 
Thompson,  1839. 


•  Davidson  v.  Cooper,  1844,  See 
post,  §§  1827—1829. 

•  PifTot's  case,  1614. 

'  Master  v.  Miller,  1791  (Ld.  Ken- 
yon). 
8  Id. ;  S.O.  1793,  in  error. 

•  Powell  V,  Divett,  1812 ;  Mollett 
V.  Wackerbarth,  1847. 

^  Davidson  v.  Cooper,  1843. 

"  Forshaw  y.  Chabert,  1821;  Fair- 
lie  V.  Christie,  1817;  Campbell  v. 
Christie,  1817  (Ld.  Ellenborough). 

"  Davidson  v.  Cooper,  1843. 

"  Gr.  Ev.  §  565,  as  to  first  six 
lines. 

"  Master  v.  Miller,  1791  (Ld. 
Kenyon). 
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ment,  and  prevents  the  substitution  of  another,  without  the  priviij 
of  the  party  oonoemed.^  These  grounds  are  oommon  to  all  altered 
written  instruments.  And,  as  regards  bills  of  exchange  and  pro- 
missory notes,  a  third  reason  for  the  rule  is  the  necessity  of 
protecting  the  revenue  arising  from  the  stamp  laws,«  with  res^ 
to  which  it  is  immaterial  whether  the  alteration  were  made  with  or 
without  the  consent  of  the  parties  to  the  instrument.' 

§  1822.  A  short  reference  to  some  leading  cases  will  explain 
what  constitutes  materiality.  Thus,  any  alteration  in  negotiable 
securities,  as  to  the  date,^  amount,  or  time  of  payment;'  the 
addition  of  a  claim  for  a  specific  rate  of  interest ;  *  the  insertion  of 
words  to  limit  or  vary  the  consideration  as  originally  expressed ; ' 
the  introduction  of  a  place  for  payment,  though  the  acceptance 
still  remains  a  general  acceptance ; '  the  substitution  of  one  place 
for  another;*  the  converting  a  joint,  into  a  joint  and  several, 
responsibility ;  ^^  the  affixing  an  additional  maker's  name  to  a  joint 
and  several  note  after  it  has  issued ;  ^^  or,  it  seems,  the  cutting  off 
the  signature  of  one  of  several  co-promisers  in  a  joint  and  several 
note ;  ^^ — will,  at  common  law,  as  against  any  party  not  consenting 
thereto,  invalidate  the  instrument,  even  in  the  hands  of  an  innocent 
holder ;  and  will  for  the  most  part  prove  equally  fatal,  by  virtue 
of  the  stamp  laws,  though  made  by  consent  of  all  parties.^'  So, 
even  the  alteration  of  a  Bank  of  England  note,  by  merely  erasing 
the  number  upon  it  and  substituting  another,  will  avoid  the 


'  Sanderson  v.  Symonds,  1819 
(Dallas,  C.J.). 

>  Mason  v,  Bradley,  1843  (Parke, 
B.);  Davidson  V.  Cooper,  1843. 

'  Bowman  v.  Nichol,  1794: 

*  Outhwaite  v.  Luntley,  1815  (Ld. 
Ellenboroueh) ;  Walton  v.  Hastings, 
1815;  Cardwell  v.  Martin,  1808; 
Master  v.  Miller,  1791;  Vance  v. 
Lowther,  1876. 

*  Bowman  v.  Nichol*  1 794 ;  Alder- 
eon  V.  Langdale,  1832. 

*  WamDgton  v.  Early,  1853. 
'  Knill  V,  Williams,  1809. 

*  Macintosh  v.  Hay  don,  1826 
(Abbott,  C.J.) ;  Bnrchfield  v.  Moore, 
1854 ;  Desbrowe  v.  Wetherby,  1834 
(Tindal,  C.J.);  Taylor  v.  Moseley, 
1833  (Ld.  Lyndhurst,  C.B.) ;  Crotty 
V.  Hodges,  1842;  Cowie  v.  Halsall, 
1821.    See  45  &  46  Y.  o.  61  (*'  The 


Bills  of  Exchange  Act,  1882"),  §  19. 

»  Tidmarsh  v,  Grover,  1813;  B.  r. 
Treble,  1810. 

"»  Perring  v.  Hone,  1826. 

"  (Gardner  v.  Walsh,  1855 ;  over- 
ruling Catton  V.  Simpson,  1838. 
See  Gould  v.  Coombs,  1845;  Ex  parte 
Yates,  In  re  Smith,  1858. 

"  Mason  v.  Bradley,  1843.  See 
Nicholson  v.  R«vill,  1836.  The  re- 
moving, however,  of  the  seal  of  one 
of  several  obligors,  does  not,  in  the 
case  of  a  several  bond,  render  it  void 
as  to  the  others.  Collins  v,  Prosser, 
1 823.  See,  also,  Caldwell  v,  Parker, 
1869;  though  this  case  has  been 
much  doubted,  if  not  overruled,  by 
SufEell  V.  Bk.  of  Eng.,  1882,  C.  A. 

^  Chit  on  Bills,  181—185 ;  1  Snu 
L.  G.  825,  867  et  seq. 
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instrument,  and  preclude  even  a  boni  fide  holder  for  value  from 
maintaining  an  action  upon  it.^  Alteration  by,  without  the  know- 
ledge of  the  purchaser,  inserting  in  a  sold  note  an  additional  term 
of  contract,*  or  by  apparently  converting  an  agreement  into  a  deed, 
by  affixing  seals  to  the  signatures  of  the  parties,^  vitiates  the  instru- 
ment. In  short,  any  alteration  which  causes  an  agreement  or 
other  writing  to  speak  a  language  different,  in  legal  effect,  from 
what  it  originally  spoke,  is  material. 

§  1823.  On  the  other  hand,  the  insertion  of  such  words  as  the 
law  would  supply,  or  such  as  are  altogether  inoperative,  or  such 
as  are  necessary  to  correct  an  obvious  error,^  will  not  constitute  a 
material  alteration,  even  though  made  without  consent.  Thus, 
where,  subsequently  to  the  execution  of  a  policy,  the  insured 
inserted  some  words  which  gave  him  no  power  to  do  any  one  thing 
which  he  could  not  have  done  under  the  poHcy  as  it  originally 
stood,  the  instrument  was  not  vacated;^  and  where  the  words 
^on  demand"  are  added  to  a  promissory  note,  which  originally 
expressed  no  time  for  payment,  this  alteration,  as  it  does  not 
change  the  legal  effect  of  the  instrument,  does  not  vitiate  it, 
though  the  words  were  added  by  the  payee  without  the  assent  of 
the  maker.*  Moreover,  an  alteration  made  in  an  instrument  by 
the  consent,  in  order  to  carry  out  the  original  intention,  of  the 
parties,  will  not  make  it  bad,  or  be  any  infringement  of  the  stamp 
laws.  Thus,  the  insertion  in  it  of  a  place  for  payment  will  not 
vitiate  a  bill  of  exchange,  though  made  after  its  acceptance,  at 
least,  as  against  the  acceptor,  if  the  words  be  added  or  altered  by 
the  acceptor,  or  with  his  consent ;  ^  filling  in  the  date  of  a  warrant 
of  attorney  after  execution  will  not  avoid  the  instrument,  since  the 
parties  must  clearly  have  intended  that  the  date  should  be  in- 
serted;* where,  in  a  bond  conditioned  for  the  payment  of  100/., 
the  word  '^  hundred  "  had  been  accidentally  omitted  in  the  second 


1  SufFell    V,   Bk.   of    Eng.,    1882,  »  Sanderson    v.    Sjononds,    1819; 

C.  A.     See  Ijeeds  and  County  Bk.  v.  Clapham  v,  Cologan,  1813. 

Walker,  1883.  •  Aldous  v.  Cornwell,  1868. 

*  Powell  V.  Divett,  1812;  Mollett  '  Walter  v.  Cubley,  1833;  Stevens 
r.  Wackerbarth,  1847.  v.    Lloyd,    lb29    (Ld.    Tenterden); 

*  Davidson  v.  Cooper,  1844.  Jacob  v.  Hart,  1817. 

*  See  Bluck  v.  Gompertz,  18d2.  ^  Keane  v.  Smallbone,  18o& 
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plaoe  in  which  the  sum  was  mentioned,  its  insertion  by  a  stranger 
was  held  to  be  immaterial;^  and  similarly  where,  in  a  note 
intended  to  be  negotiable,  the  words  "  or  order  "  had  been  left  out 
by  mistake,  their  insertion  by  the  holder,  with  the  consent  of  the 
maker,  was  held  neither  to  vitiate  the  instrument  nor  to  render  a 
new  stamp  necessary.^ 

§  1824.  It  is  not,  howevecr,  on  every  occasion  of  a  party  tender- 
ing an  instrument  in  evidence,  that  he  is  bound  to  explain  any 
material  alteration  that  appears  upon  its  face ;  but  only  on  those 
occasions,  when  he  is  seeking  to  enforce  tY,  or  claiming  an  interest 
under  such  instrument}  Accordingly,  where  an  action  for  not 
cultivating  the  farm  according  to  agreement  was  brought  against 
one  who  had  become  tenant  of  such  farm  from  year  to  year,  and 
subsequently  signed  an  agreement  respecting  the  mode  of  tillage, 
and  the  instrument,  when  produced  by  the  landlord,  contained  an 
erasure  in  the  habendum,  by  which  the  term  of  years  was  altered 
from  seven  to  fourteen,  it  was  held  that  the  landlord  was  not 
bound  to  explain  this  alteration,  because  the  tenant  held  the  farm 
under  a  parol  agreement,  which  incorporated  only  so  much  of  the 
written  instrument  as  was  applicable  to  a  yearly  holding,  and  it 
consequently  was  quite  immaterial  whether  seven  or  fourteen  years 
were  mentioned  in  that  instrument.  The  simple  contract  which 
the  parties  had  entered  into  was,  that  the  tenant  should  farm  the 
land  according  to  certain  written  stipulations.  Said  Parke,  B., 
"  The  rule  of  law  applies  where  the  obligation  is  by  retson  of  the 
instrument ;  here  the  obligation  is  by  reason  of  the  parol  contract 

^  Waugh  V.  Bossell,  1814.  had  been  seized    by  an    execntioiL 

•  Byrom  v.  Thompson,  1839 ;  Ker-  creditor.      He  relied  on  an  agree- 

ehaw   V.    Cox,    1800 ;    Hamelin    v.  ment  of  hiring  by  which  he  had  let 

Brack,  1847;  Jacob  v.  Hart,  1817;  to    the    execution  debtor   "several 

Brutt  V.  Picard,  1824;  Eobinson  v.  articles    mentioned    in    the    schefiuU 

Touray,  1813;  Farquhar  v.  Southey,  hereto,**      At    the    time    of  execut- 

1826;  Eagleton  v,  uutteridge,  1843.  ing  this  contract,   no  schedule  was 

For  American  cases  connected  with  attached  to  it,  but  one  was  after- 

this   subject,   see  Hunt  v.   Adams,  wards  added  by  the  plaintiff.     On 

1810;  Smith  v.  Crookor,  1809;  Hale  these  facts,  Lopes,  J.,  is  actually  re- 

V,  Buss,    1821;    Knapp   v.  Maltby,  ported  to  have  held,  tiiat  the  agree- 

1835 ;  Brown  v,  Pinkham,  1836.  ment  was  not  vitiated  by  the  altera- 

'  Harris  v.  Tenpany,  1883,  as  re-  tion,  but  that  the  goods  seized  might 

ported,  seems  to   De  an  utter  mis-  be  identified  with  those  named  in  the 

apprehension  of  the  law.     That  was  schedule.   Sedqu.,  and  compare  post, 

an  intoTpl«';ider,  in  which  the  plain-  §  1836,  and  cases  there  cited, 
tiff  claimed  certain  furniture  which 
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of  the  parties,  quite  independent  of  the  subscription  of  that  paper, 
and  arising  from  the  occupation  of  the  land  upon  all  the  terms  of 
that  instrument  which  are  applicable  to  a  tenancy  from  year  to 
year,  as  to  which  an  alteration  in  the  term  of  years  i&  wholly 
immaterial."  * 

§  1825.  On  the  same  principle  again,  where  in  another  case,' 
in  an  action  for  an  excessive  distress,  the  plaintiff,  in  order  to 
prove  the  amount  of  rent  really  due,  put  in  an  agreement  pur* 
porting  to  be  one  for  the  lease  of  a  house.  No.  35,  which  was  in 
fact  the  house  occupied  by  him,  but  it  appeared  that  the  number 
of  the  house  as  originally  inserted  in  the  instrument  was  38,  but 
the  jury  found  that  this  had  been  altered  to  35  after  the  execution 
of  the  agreement,  and  without  the  defendant's  knowledge,  it 
was  held  that,  as  the  demise  was  admitted  on  the  record,  the 
altered  agreement  might  be  given  in  evidence  to  show  the  terms 
of  the  holding.  Said  Lord  Abinger,  ^'  I  do  not  think  when  the 
case  is  rightly  understood,  that  the  question  arises,  whether  an 
alteration  even  by  the  plaintiff  ought  to  avoid  the  agreement. 
If  it  does,  the  only  consequence  would  be,  that  it  would  be  im- 
possible for  him  to  maintain  an  action  upon  it  as  on  a  demise ; 
but  it  is  quite  a  different  question,  whether  it  can  be  given  in 
evidence.  It  may  be  void  for  the  purpose  of  taking  an  interest 
under  it^  but  nevertheless  admissible  to  prove  a  collateral  fact,^  *  *  • 
No  case  has  gone  the  length  of  saying  that,  when  a  deed  is 
altered,  and  thereby  vitiated,  it  ceases  to  be  evidence:  it  may  be  so 
with  reference  to  the  stamp  laws,  ♦  ♦  ♦  Here,  however,  it  is 
sufficient  to  decide,  that  this  agreement  was  evidence  to  prove  the 
terms  of  the  holding;  and  there  was  no  evidence  of  any  other 
holding  than  that  of  the  house  No.  35."  ^ 

§  1826.  It  follows,  from  the  principle  exemplified  by  the  cases 
just  cited,  that  a  deed  is  not  rendered  inadmissible  by  alteration,  if 
it  be  produced  "  merely  as  proof  of  some  right  or  title  created  by,  or 
resulting  from,  its  having  been  executed}  In  other  words,  after  the 
deed  has  done  its  work  it  may  be  produced  to  show  the  state  of 

*  Ld.  Falmouth  v.  Roberts,  1842.  *  In  Hutchins  v,  Soott,  1837,  as 
See,  also,  Pattinaon  v.  Luckley,  1875.      reported  2  M.  &  W.  815—817. 

«  Hutchins  v.  Scott,  1837.  *  See  Agricult.  Cattle  Ins.  Co.  v. 

•  See,  also,  Agiicult.  Cattle  Ins.  Fitzgerald,  1851 ;  Ld.  Ward  v.  Lum- 
Co.  V.  Fitzgerald,  1851.  ley,  1860. 
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things  which  has  been  thereby  called  into  existence,  and  this  even 
though  it  has  been  subsequently  altered.  Thus  in  the  case  of  an 
ejectment  to  recover  lands  which  have  been  conveyed  by  lease  and 
release,  what  the  plaintiff  seeks  to  enforce  is  not,  in  strictness,  a 
right  under  the  lease  and  release,  but  a  right  to  the  possession  of 
the  land,  resulting  from  the  fact  of  the  lease  and  release  having  been 
executed.  The  moment  after  their  execution  the  deeds  in  one  sense 
become  valueless,  since  the  estate  has  already  passed.  Their  only 
subsequent  use  is  not  to  pass  any  estate  but  only  to  afford  evidence 
of  the  fact.  Plainly,  if  the  effect  of  the  execution  of  such  deeds 
was  to  create  a  title  to  the  land  in  question,  that  title  cannot  be 
affected  by  the  subsequent  alteration  of  the  deeds.  But  if  the 
party  is  not  proceeding  by  ejectment  to  recover  the  land  conveyed, 
but  is  suing  the  grantor  under  his  covenants  for  title,  or  other 
covenants  contained  in  the  release,  then  the  alteration  of  the  deed 
in  any  material  point  after  its  execution,  whether  made  by  the 
party  or  by  a  stranger,  would  certainly  defeat  the  right  of  the 
party  suing  to  recover."  ^  If,  however,  the  estate  lies  in  grants  as 
a  watercourse,  and  cannot  exist  without  deed,  it  is  said  that  any 
alteration  by  the  party  claiming  the  estate  will  avoid  the  deed  as 
to  him,  and  that  therefore  the  estate  itself,  as  well  as  all  remedy 
upon  the  deed,  will  be  utterly  gone.* 

§  1827.  In  one  of  the  cases'  which  has  been  cited  as  an  authority 
for  the  proposition  that  an  alteration  in  an  instrument  under  which 
a  right  is  claimed  makes  such  instrument  void,  the  doctrine,  that 
every  material  alteration  of  an  instrument,  even  by  a  stranger^  and 
icitJhout  the  privity  of  either  party^  avoids  that  instrument,  was 
recognised  and  adopted,  and  held  to  apply  in  all  cases,  where  the 
altered  imtrwnent  is  relied  on  as  the  foundation  of  a  right  sought  to  be 
enforced.^ 

§§  1828 — 9.  But  although  the  doctrine  above  stated  has  thus 
been  recognised  in  England  as  recently  as  1843,  there  is  much  to 
be  said  against  it,  and  it  is  at  least  doubtful  whether  it  would  be 
now  upheld,  even  there,  in  a  Court  of   Appeal.      The  doctrine 

*  Davidson  v.  Cooper,  1843  (Ld.  •  Tiz.,  Davidson  v.  Cooper,  1843, 
Abinger).     See,  also.  Dr.  Leyfield's      cited  ante,  §  1820. 

case,  1610 ;  Bolton  v.  Bp.  of  Carlisle,  *  Davidson  y. Cooper,  1843;  Crooke- 

1793 ;  Doe  v.  Hirst,  1 821.  wit  v.  Fletcher,  1857 ;  Bk.  of  Ilindoe., 

*  More  V.  Salter,  1615  (Coke,  C.J.);  China,  and  Japan  v.  Smith,  1867* 
Lewis  V,  Payn,  1827. 
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has  been  expressly  rejected  in  America^  by  the  New  York  Civil 
Code,  after  having  been  previously  rejected  in  various  American 
eases.^  In  one  of  these,  Story,  J.  strongly  condemned  it  as  re- 
pugnant to  common  sense  and  justice, — as  inflicting  on  an  inno- 
cent party  all  the  losses  occasioned  by  mistake,  by  accident,  by  the 
wrongful  act  of  third  persons,  or  by  the  providence  of  Heaven 
— ^and  as  a  rule  which  ought  to  have  the  support  of  imbroken 
authority,  before  a  court  of  law  should  feel  bound  to  surrender  its 
judgment  to  what  deserves  no  better  name  than  a  ^technical 
quibble.  In  these  observations  the  American  judge,  moreover, 
was  subsequently  supported  by  Alderson,  B.,  who  remarked,^  "  It 
is  difficult  to  understand  why  an  alteration  by  a  stranger  should  in 
any  case  avoid  the  deed — why  the  tortious  act  of  a  third  person 
should  affect  the  rights  of  the  two  parties  to  it,  unless  the  altera- 
tion goes  the  length  of  making  it  doubtful  what  the  deed  originally 
was,  or  what  the  parties  meant."  Even  in  places  in  America 
where  the  New  York  Code  does  not  prevail,  the  doctrine  is  not 
recognised  to  the  extent  now  established  in  England ;  but,  unless 
some  fraudulent  intent  be  brought  home  to  the  party  claiming 
under  the  instrument,  the  unwarranted  alteration  of  a  writing  by 
a  stranger  is  treated  as  a  merely  accidental  spoliation,  which  in 
that  country  does  not  vitiate  the  instrument.^  In  Ireland, 
again,  it  is  held  that  an  instrument  is  not  rendered  void  by  any 
alteration  in  it,  which  an  unauthorised  stranger  may  make.^  The 
doctrine  is,  moreover,  also  inconsistent  with  several  old  English 
oases,  decided  in  conformity  with  the  custom  of  merchants,  in 
which  it  was  held,  that  the  cancellation  by  mistake  of  a  cheque 


^  In  New  Tork,  the  law  is  as  fol- 
lows : — "  The  party  producing  a 
writing  as  genuine  which  has  been 
altered,  or  appears  to  have  been 
altered,  after  its  execution,  in  a 
part  material  to  the  question  in  dis- 
pute, must  account  for  the  appear- 
ance or  alteration.  He  may  show 
that  the  alteration  was  made  by 
another  without  his  concurrence,  or 
was  made  with  the  consent  of  the 
parties  affected  by  it,  or  otherwise 
properly  or  innocently  made,  or  that 
the  alteration  did  not  change  the 
meaning  or  language  of  the  mstni- 
ment.    If  he  do  tlmt,  he  may  give 


the   writing   in   evidence,   but   not 
otherwise"  :  Code  Civ.  §  1794. 

•  United  States  v,  Spalding,  1822 
(Am.).  And  see,  further,  cases  cited 
infra,  in  next  note  but  one. 

»  In  Hutchins  v.  Scott,  1837. 

*  Cutts  V.  U.  S.,  1812  (Am.);  U.  8. 
V.  Spalding,  1822  (Am.);  Kees  v. 
Overbaugh,  1827  (Am.);  Lewis  v. 
Payn,  1827  (Am.);  Jackson  v.  Malin, 
1818  (Am.)  rPlatt,  J.);  Nichols  v. 
Johnson,  1834  (Am.);  Marshall  v. 
Gougler,  1823  (Am.). 

»  Swiney  v.  BaiTy,  1835  (Ir.  Ex. 
Oh,). 
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or  bill  does  not  invalidate  the  instrument ;  ^  and  also  with  the 
express  provisions  now  contained  in  the  Bills  of  Exchange  Act, 
1882.^  It  is  likewise  inconsistent  with  a  case'  where  a  deed  to 
lead  the  usee  of  a  recovery  was  held  good,  though  the  seals 
had  been  torn  off  bj  a  litUe  boy ;  and  with  another  case,^  where 
an  award  was  sustained,  though  the  umpire,  after  it  had  beeo 
made,  altered  the  amount,  leaving  the  original  sum  awarded  still 
legible.  It  must,  however,  be  conceded,  that  these  last  two  deci- 
sions are 'of  less  authority  on  this  particular  point,  as  they  pos- 
sibly turned  on  the  distinction  between  an  instrument  constituting 
the  foundation  of  a  right,  and  that  which  simply  furnishes  evi- 
dence of  some  right  resulting  from  its  execution.^  The  argument 
in  support  of  the  doctrine  is  that  it  creates  no  real  hardship,  since 
the  party  whose  right  of  action  is  defeated  by  the  alteration 
has  his  remedy  by  an  action  against  the  spoliator;*  but  this  argu- 
ment is  entitled  to  little  weight,  since  the  spoliator  may  either  be 
a  child,  or  other  irresponsible  agent,  or  be  utterly  incompetent  to 
pay  any  damages.  If  it  be  further  urged,  as  was  done  by  the 
judges  of  the  Exchequer  Chamber  in  the  case  which  was  decided  in 
1843,^  that  the  party  who  has  the  instrument  in  his  possession  is 
bound  to  take  proper  care  of  it,  this  at  least  assumes  that  the 
alteration  is  made  while  the  instrument  is  in  his  custody,  and 
consequently  cannot  support  the  broad  proposition  stated  above. 

*  Eaper  v.  Birkbeck,  1812 ;  Fer-  *  Henfrey  v.  Bromley,  1808. 

nandey  v.  Glynn,  1807 ;  Wilkinson  *  See  ante,  §  1826. 

V,  Johnson,  lti24;  Novelli  v.  Rossi,  *  Markham  v.  Gonaston,  1698. 

1831 ;  Warwick  v.  Rogers,  1843.  '  Viz.,  Davidsonv.  Cooper.  "After 

'  45  &  46  y.  c.  61,  §  63,  subs.  3.  much  doubt,  we  think  the  judgment 

»  Lady  ArgoU    v.  Cheney,   1624.  (of  the  Ct.  of  Ex.)  right.     The  strict- 

But  in  a  oomparatively  modem  case  ness  of  the  rule  on  this  subject,  as 

(Master  v.  Miller,  1791\  Buller,  J.  laid  down  in  Pigot's  case,  can  only 

(as  reported  4  T.  E.  339),  remarked,  be  explained  on  the  principle,  that 

**In  any  case  where  the  seal  is  torn  a  party,  who  has  the  custody  of  an 

off  by  accident  after  plea  pleaded  instrument  made   for  his  benefit,  w 

SRee  1  Boll.  B.  40,  also  cited  in  hound  to  preserve  it  in  its  original 
^igot's  case,  1614,  and  Michael  v.  state.  It  is  highly  important,  for 
8cockwith,  1587,  in  both  which  cases  preserving  the  purity  of  legal  in- 
the  court  on  this  ground  held  that  struments,  that  this  principle  should 
the  mutilated  instrument  was  the  be  borne  in  mind,  and  the  rule  ad- 
deed  of  the  party  on  non  est  factum);  hered  to.  The  party  who  may 
and  in  these  days,  I  think,  even  if  suffer  has  no  right  to  complain, 
the  seal  were  torn  off  before  the  since  there  cannot  be  any  alteration 
action  brought,  there  would  be  no  except  through  fraud  or  laches  on 
difficulty  in  framing  a  declaration,  his  part "  :  Ld.  Denman,  in  pro- 
which  would  obviate  every  doubt  on  nouncing  judgment  of  Ex.  Ch.,  as 
that  point  by  stating  the  truth  of  the  reported  13  M.  &  W.  352. 
case. 
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On  the  whole  it  at  any  rate  may  be  gravely  questioned,  whether 
the  sound  rule  of  law  can  now  be  carried  further  than  this,  that 
any  party,  seeking  to  enforce  a  right  under  a  written  instrument, 
is  so  far  responsible  for  any  material  alteration  apparent  on  its 
face,  as  to  be  bound  to  show  that  it  was  made,  either  before  its 
execution,  or  at  a  time  when  the  instrument  was  not  in  his 
possession,  or  not  under  his  control ;  and  that,  unless  he  can 
establish  one  oi*  other  of  these  facts,  the  instrument  will  be  vitiated. 
The  case^  decided  in  1843,  which  was  first  referred  to,  has,  how- 
ever, at  present,  clearly  established  that  in  England  no  party  can 
rely  on  a  document  which  has  been  altered  while  in  his  cmtody^ 
though  he  be  in  a  position  to  prove  most  positively,  that  the 
alteration  was  the  effect  of  pure  accident  or  mistake,  or  was  made 
without  his  privity  or  consent  by  some  person  over  whom  he  could 
exercise  no  control. 

§  1830.  While  the  English  law  must  for  the  present  be  taken  to 
be  that  every  material  alteration  in  an  instrument  after  it  has  been 
executed,  by  whoever  it  is  made,  will  render  such  instrument 
invalid,  modem  coses  have  now  established  that  *  a  mere  immaterial 
alteration,  though  made  by  the  obligee  himsel/y  will  not  avoid  an 
instrument,  provided  it  be  done  innocently,  and  to  no  injurious 
purpose.*  But  if  the  alteration  be  fraudulently  made  by  the  party 
claiming  under  the  instrument,  it  does  not  seem  important,  whether 
it  be  in  a  material  or  an  immaterial  part.  In  either  case,  he  has 
brought  himself  under  the  operation  of  the  rule  established  for  the 
prevention  of  mal-practices  ;  and  having  fraudulently  destroyed 
the  identity  of  the  instrument,  he  must  incur  the  peril  of  all  the 
consequences.* 


*  Viz.,  Davidson  v.  Cooper,  1843, 
cited  supra,  §  1827. 

«  Gr.  Ev.  §  568,  in  part. 

3  Aldous  V.  Cornwell,  1868 ;  San- 
derson V.  Symonds,  1819 ;  Hatch  v. 
Hatch,  1812  (Sewell,  JJ ;  Smith  v, 
Dunham,  1829.  In  I^arquhar  v, 
Southey,  1826,  the  acceptance  of  a 
bill  was  signed  **  Southey  &  Crow- 
der";  the  bill  was  originally  ad- 
dressed to  **  Messrs.  Southoy,  Crowder 
&  Co." ;  but  the  address  was  altered 
to  correspond  with  the  acceptance. 
Held,  tiiat  this  was  an  immaterial 


alteration,  and  that  the  acceptors 
were  not  discharged  (Littledale,  J.). 
*  Pigot's  case,  1614 ;  cited  argu- 
endo in  Master  v.  Miller,  1791,  as 
reported  4  T.  R.  322 ;  and  Davidson  v. 
Cooper,  1843,  as  reported  11  M.  &  W. 
789 ;  Shep.  Touch.  68 ;  Sanderson  y. 
Symonds,  1819  (Dallas,  C.J.).  If  an 
obligee  procure  a  person  who  was  not 
present  at  the  execution  of  the  bond, 
to  sign  his  name  as  an  attesting  wit- 
ness, this  is  primli  facie  evidence  of 
fraud,  and  avoids  the  bond:  Adams 
V.  Frye,  1841. 


1201 


ALTEKATION  AFTER  COMPLETION  OF  INSTEUMENT,    [PT.  V. 

S  1831.  It  has  been  said  that,  in  order  to  render  an  alteration 
fatal,  it  must  have  been  made  after  the  execution  or  other  completion 
of  the  instrument.  These  words  are,  in  general,  sufficiently  explicit ; 
but  as  to  two  classes  of  cases,  viz.,  (1)  policies  of  insurance,  com- 
position deeds,  and  settlements,  and  (2)  negotiable  instroments, 
embarrassing  questions  respecting  their  interpretation  have  arisen. 

§  18'31a.  The  first  class  of  these  instruments  comprehends  ^/»n>9 
of  aasurancey  composition  deedsy  and  other  settlement' deeds,  in  which 
several  parties  with  independent  interests,  joining  to  effect  some 
general  purpose,  execute  one  common  deed  at  different  times.  By 
considering  such  deeds  as  instruments  of  a  peculiar  nature,  em- 
bracing separate  contracts  with  different  individuals,  the  strict  rule 
of  law  has  been,  to  a  certain  degree,  eluded;^  and  it  has  been  held 
thai  any  alterations  made  during  the  progress  of  such  transactions 
still  leave  the  deeds  valid  as  to  the  parties  previously  executing 
them,  provided  such  alterations  have  not  affected  the  situation  in 
which  these  parties  stood.^ 

§  1832.  Negotiable  securities  constitute  the  second  class  of  in- 
struments with  regard  to  which  a  little  difficulty  arises  in  appljdng 
the  rule,  that  a  material  alteration  made,  without  the  consent  of 
all  parties,  in  an  instrument  after  its  execution  renders  such 
instrument  void.  In  this  case,  the  time  of  the  '^  execution  "  of  an 
instrument  is,  apart  from  the  stamp  laws,  considered  to  be  the  date 
of  its  making,  accepting,  drawing,  or  indorsing  by  the  party 
against  whom  it  is  produced.  The  question  often  arises,  however, 
as  to  the  precise  period  at  which  a  bill  or  note  will  be  considered 
complete,  for  the  purposes  of  the  stamp  laws,  so  that  any  sub- 
sequent alteration,  whether  made  with  or  without  consent  of  the 
parties,  will  invalidate  the  instrument  by  reason  of  such  stamp  laics  f 
In  answer  to  this  question,  it  may  be  broadly  stated,  that  a 
negotiable  security  is  complete,  as  soon  as,  but  not  until,  it  becomes 
an  available  instrument,  or,  in  other  words,  when  it  is  in  the  hands 
of  a  party  who  can  make  a  valid  claim  upon  it.  Thus,  on  the  one 
hand,  an  accommodation  bill  may  be  altered  after  it  has  been 
drawn,  accepted,  and  indorsed,  provided  it  has  not  been  passed  to 

^  Davidson  v.  Cooper,  1843  (Ld.  '  Doe  v,  Bingham,  1821  (Baylej, 
Abinger).  Seo  West  v.  Steward,  J.)f  recognised  in  Hibblewhite  «. 
1845,  cited  post,  §  1835.  M*Morine,  1840. 
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C.  v.]      WHEN  INSTRUMENT  IS  CONSIDERED  COMPLETE. 

a  bonft  fide  holder  for  value ;  ^  a  bill  for  value,  if  unindorsed,  is  not 
deemed  oomplete  till  its  acceptance ;  ^  and  not  even  then,  unless  it 
be  absolutely  returned  to  the  payee.'  On  the  other  hand,  every 
material  alteration,  whether  made  before  or  after  acceptance,  or 
with  or  without  consent,  will  invalidate  a  bill,  whether  it  be  drawn 
for  accommodation  or  for  value,  if  it  be  once  issued  to  a  person 
who,  as  holder  for  valuable  consideration,  is  entitled  to  sue  any 
prior  party  thereon.* 

§  1833.  The  principles  of  the  stamp  laws  with  respect  to  nego- 
tiable securities,  are  equally  applicable  to  other  instruments. 
Consequently,  no  new  stamp  was  necessary,  where  a  bond,  after 
execution,  but  before  it  had  passed  to  the  obligee,  was  altered,  by 
inserting,  with  the  consent  of  the  parties,  the  name  of  an  additional 
obligor ;'  or  where,^  after  a  marriage  settlement  had  been  executed 
by  the  conveying  party,  but,  before  it  was  executed  by  the  other 
parties,  or  had  passed  into  the  hands  of  the  persons  who  were  to 
take  under  it,  a  clause  was  objected  to  and  struck  out,  and  the  deed 
then  re-executed.  The  question  in  all  such  cases  as  the  above  is, 
whether,  taking  into  consideration  all  the  circumstances,  the  matter 
was  or  was  not  in  fieri ;  and  that,  to  use  Mr.  Preston's  language, 
^'  depends  on  the  inquiry,  whether  the  intended  grantor  has  given 
sanction  to  the  instrument,  so  as  to  make  it  conclusively  his  deed."^ 

§  1834.  Both  for  the  purposes  of  a  person's  being  taken  to  have 
given  his  assent  to  an  alteration  in  the  instrument  effecting  it,  and 
for  the  purposes  of  the  stamp  laws,  it  will,  generally  speaking,  be 
deemed  that  a  transaction  is  incomplete,  and,  consequently,  that  an 
alteration  in  the  instrument  by  which  it  is  carried  out  may  be  made, 
so  long  as  such  instrument  remains  in  the  grantor's  possession,  or  is 
in  the  hands  of  a  third  party  as  an  agent  for  him,  provided  there 
be  nothing  to  show  that  the  instrument  was  intended  to  operate 
immediately,  or  that  it  was  accepted  as  an  effectual  deed  by  the 

1  Downds    V.    Bichardson,    1822;  further,  Chit.  Bills,  186— 189. 

Tarleton   v.    Shingler,     1849.     See  '  Matson    v.    Booth,    1816.      See 

Cardwell  i\  Martin,  1808.  Zouch  v.  Clay,  1671. 

*  Eennerlv   v.    Nash,    1816  (Ld.  *  Jones   v.    Waters,   1836.     See, 
EUenborough).  also,  Spicer  v.  Bargess,  1884 ;  Mur- 

>  Sherrington  v.Jermyn,  1828  (Ld.  ray  v.  Ld.  Stair,  1823;  Johnson  «• 

Tenterden).  Baker,  1821. 

*  Outhwaite    v.    Luntley,    1815 ;         "^  3  Prest.  on  Abstr.  64. 
Walton   V.    Hastings,    1815.     See, 
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ALTERATION  EXECUTED  IN  BLANK.     [PART  V. 

party  in  whose  favour  it  was  made.^  Thus,  if  an  instrument  he 
delivered  as  an  escrow^  which  is  not  to  take  effect  as  a  deed  until 
a  certain  event  has  happened,  it  may  be  altered  with  impunity.* 
.  On  the  other  hand,  if  a  grantor  has  once  parted  with  all  control  oter 
the  instrument^  it  can  no  longer  be  altered,  though  it  has  not  been 
actually  delivered  to  the  grantee.'  Accordingly,  where  A.  executed 
a  deed  transferring  certain  raUway  shares,  with  the  name  B. 
inserted  as  that  of  the  purchaser,  and,  having  received  the  pur- 
chase-money from  B.'s  brokers,  delivered  to  them  the  instrument, 
the  transaction  was  held  to  be  perfected  at  common  law,  though  B. 
had  not  executed  the  deed,  and  though  the  Bailway  Act  directed 
that,  on  every  sale  of  shares,  the  deed  should  be  executed  by  both 
parties  ;  and,  therefore,  the  name  of  C.  being  afterwards  substituted 
for  B.,  and  the  deed  re-executed  by  the  seller,  the  court  held  that 
it  could  not  operate  as  a  conveyance  to  C,  whose  name  had  been 
inserted  subsequently  as  being  the  purchaser,  without  having  a 
fresh  stamp.* 

§  1835.  Often,  however,  deeds  of  transfer  and  other  documents 
are  executed  in  blank.  Questions  of  nicety  sometimes  arise  re- 
specting the  validity  of  instruments  which  have  been  thus  executed 
m  blank,  and  subsequently  filled  up.  In  dealing  with  such  ques- 
tions, distinctions  are  recognised,  first,  between  deeds  and  other 
instruments ;  and  secondly,  as  to  deeds,  between  the  insertion  of 
matter  essential  to  their  operation,  and  that  which  is  not  so 
essential.  Thus,  writs  and  subpoenas  may,  it  seems,  be  sealed  in 
blank,  and  then  filled  up;^  an  acceptance,  written  on  a  blank 


^  See  eases  cited  in  last  note  but 
one. 

2  Hudson    v^  Revett,    1829 ;    ex- 

glainod  (Alderson,  B.)  in  West  v. 
steward,  1845.  See,  also,  Jones  v, 
Walters,  and  other  cases  cited  ante, 
in  notes  to  §  1833.  WTiether  a  deed 
was  executed  as  an  esci'ow, — unless 
the  point  depends  on  documentary 
evidonce  alone, — is  for  the  jury, 
who  should  look  to  all  the  facts 
attondinj?  the  execution,  and  who  are 
not  now  bound,  as  formerly,  to  find 
in  the  negative,  if  no  express  words 
have  beon  used  declaratory  of  such 
an  intention :  Bowker  v.  Burdekin, 
1843;  Fumess  v.  Meek,  18d8;  Kid- 


ner  v.  Keith,  1863.  See,  also,  Gudgen 
V,  Bc'Sset,  1856;  Watkins  v.  Nash, 
1875  ;  and  ante,  $§  41,  43,  and  1135. 
«  Doe  V.  Knight,  1826.  See 
Bichards  r.  Lewis,  1852 ;  and  Xenos 
v.  Wickham,  1866. 

*  L.  B.  &  S.  C.  Rail.  Co.  v.  Fair- 
clough,  184  L  Perhaps,  if  the  rail- 
way companj',  who  produced  and 
relied  upon  the  altered  deed,  had 
shown  that  B.'s  name  had'  originally 
been  inserted  by  mistake^  no  new 
stamp  would  have  been  iisquisite. 
See  ante,  §  1823. 

*  See  Hibblewhite  v,  M'Morine, 
1840,  as  reported  6  M.  &  W.  207, 
arguendo. 
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CH.  v.]      WHEN  BLANKS  FILLED  UP  AFTER  EXECUTION. 

piece  of  stamped  paper,  maj  be  afterwards  oonverted  into  a  bill  of 
exchange,  to  the  extent  of  such  sum  as  the  stamp  will  coyer ;  ^  and 
blanks  may  be  filled  up  in  a  deed  after  its  execution,  if  the  omission 
did  not  render  it  a  nullity,  and  the  matter  inserted  carries  out  the 
original  intention  of  the  grantor,  or  is  introduced  with  his  consent,* 
so  that,  for  instance,  a  christian  name  may  be  filled  in,'  or  a  schedule 
of  creditors  may  be  added  to  a  deed  which  expressly  speaks  of  them 
as  mentioned  in  **the  Schedule  hereunto  annexed."* 

§  1836.  If,  however,  an  instrument,  at  the  time  of  its  execution, 
was,  by  reason  of  some  material  deficiency,  incapable  of  operating 
as  a  deed,  it  cannot  afterwards  become  a  deed  by  being  completed 
and  delivered  by  a  stranger,  in  the  absence  of  the  party  who 
executed  it,  unless  such  stranger  be  authorised  by  instrument  under 
seal ;  for,  if  this  were  permitted,  the  principle  would  be  violated 
which  requires  that  an  attorney  to  execute  and  deliver  a  deed  for 
another  must  himself  be  appointed  by  deed.*  Accordingly,  where 
a  proprietor  of  railway  shares  heis  executed  a  conveyance  of  three 
shares  with  the  name  of  the  purchaser  in  blank,  nothing  having 
originally  passed  by  this  deed,  an  agent  appointed  by  parol 
cannot  afterwards,  in  the  absence  of  his  principal,  introduce  the 
name  of  a  vendee ;  ^  and,  for  the  same  reason,  if  a  deed  contain  a 
covenant  to  deliver  to  the  coveuantee  certain  articles  '^as  per 
schedule  annexed,"  and  the  schedule  is  not  annexed  at  the  time  of 
execution,  the  subsequent  annexation  of  a  schedule,  in  the  absence 


»  45  &  46  V.  c.  61,  S  20,  subs.  1 ; 
Gkirrard  v.  Lewis,  1N82 ;  Schultz  v, 
Astley,  1836  (Tindal,  O.J.);  ColHs 
V.  Emett,  1790;  Eussell  v.  Langstaffe, 
1780.  See  Hatch  v.  Searles,  1854; 
Hogarth  v.  Latham,  1878,  G.  A. ;  and 
L.  &  S.  W.  Bk.  V.  Wentworth,  1880. 
As  between  the  drawer  and  the 
acceptor,  a  blank  acceptance  must, 
indeed,  be  filled  up  within  a  reason- 
able time  (45  &  46  V.  c.  61,  §  20, 
subs.  2  ;  Temple  v.  Pullen,  1853.  See 
Carter  v.  White,  1882  ;  Riley  v,  Ger- 
lish,  1851  (Am.)).  But  this  doctrine 
does  not  apply  to  a  bon^  fide  indorsee 
for  value  without  notice,  for  the  law 
presumes,  with  reference  to  him,  that 
the  drawer  was  invested  with  a  gene- 
ral authority  from  the  acceptor  to  fill 


up  the  bill  at  any  time  (45  &  46  V. 
c.  61,  §  20,  subs.  3.  Montague  v. 
Perkins,  1853).  See  Hatch  v.  Searles, 
1854. 

^  Markham  v.  Gk)naston,  1599 ; 
Zouch  V,  Clay,  1671. 

*  Eagleton  v.  Gutteridge.  1843. 

*  West  v.  Steward,  1845.  With 
this  case  and  that  cited  in  the  last 
note,  compare  Weeks  v.  Maillardet, 
1811,  and  the  other  cases  cited  infra, 
in  note  at  end  of  this  section. 

•  Hibblewhite  v.  M'Morine,  1840 
(Parke,  B.).    See  ante,  §  985. 

•  Hibblewhite  v,  M'Morine,  1840, 
overruling  Texira  v.  Evans,  undated, 
dted  1  Anstr.  228.  See  Swan  v.  N. 
Biit.  Austral.  Co.,  1863;  Taylor  v. 
Gt.  Ind.  Pen.  BaiL  Co.,  1859. 
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MUTILATED  DOCUMENTS,  WHEN  ADMISSIBLE.      [PART  V. 

of  one  of  the  parties,  doee  not  give  it  operatioii  as  part  of  the  deed, 
and  the  instrument  is  insensible  and  void.^ 

§  1837.  These  oases,  in  which  the  deed  originally  passes  no 
interest,  and  is  wholly  inoperative,  must  be  carefully  distinguished 
from  those  '  where  a  blank  is  filled  up  in  an  instrument  which  was 
evidently  intended  to  be  filled  in,  and  the  filling  in  of  which  con- 
sequently merely  carries  out  the  intention  and  objects  of  the 
original  instrument.' 

§  1838.  The  rule  of  law  which  requires  the  party,  tendering  in 
evidence  an  altered  instrument,  to  explain  its  appearance,  does  not 
apply  to  letters  and  ancient  documents  coming  from  the  right  cus- 
tody, merely  because  they  are  in  a  mutilated  or  imperfect  state. 
With  regard  to  such  documents,  this  fact  alone  is  not  sufficient  to 
throw  upon  the  party  producing  them  the  burthen  of  proving 
when,  by  whom,  or  for  what  purpose,  they  were  mutilated ;  but  they 
will  be  received,  though  the  mutilation  be  evidently  not  accidental, 
provided  that  a  sufficient  portion  of  the  instrument  remains  to 
explain  its  general  nature  and  effect,  and  it  can  be  shown  that  it  is 
produced  in  the  same  state  in  which  it  was  actually  found.  The 
weight  due  to  such  a  document  may  be  a  just  matter  of  comment, 
and  in  many  cases  a  jury  would  regard  it  as  utterly  valueless. 
Still,  no  legal  objection  can  be  taken  to  its  being  presented  to  their 
notice,  such  as  it  is ;  and  the  right  enjoyed  by  the  opponent,  of 


^  Weeks  V.  Maillardet,  1811,  noticed 
(Parke,  B.)  iu  6  M.  &  W.  215  (1840); 
and  in  West  v.  Steward,  1845.  See 
Dyer  v.  Green,  1847 ;  and  Daines  v. 
Heath,  1847.  Compare,  however, 
Harris  v,  Tenpany,  supra,  note  to 
§  1824. 

'  Such  as  those  mentioned  supra, 
in  §  1835 ;  in  addition  to  which,  see 
Tupper  V,  Foulkes,  1861. 

'  In  accordance  with  the  principle 
here  suggested,  effect  was  given  to 
clear  and  unequivoccd  acts  of  assent 
in. pais  by  a  feme  mortgagor,  after 
tiiie  death  of  her  husband,  as  amount- 
ing to  a  re-delivery  of  a  deed  of  mort- 
gage, executed  by  her  while  a  feme 
covert :  Goodright  v,  Straphan,  1774, 
Shep.  Touch.  68.  **The  general  rule," 
saia  Johnson,  J.,  in  delivering  the 
judgment  of  the  court  in  Duncan  v. 


Hodges,  1827  (Am.),  « is,  that  if  a 
blank  be  signed,  sealed,  and  delivered, 
and  afterwards  written,  it  is  no  deed ; 
and  the  obvious  reason  is,  that  as 
there  was  nothing  of  substance  con- 
tained in  it,  nothing  could  pass  by 
it.  But  the  rule  was  never  intended 
to  prescribe  to  the  grantor  the  order 
of  time  in  which  the  several  parte  of 
a  deed  should  be  written.  A  thing 
to  be  granted,  a  person  to  whom, 
and  the  sealing  and  delivery,  are 
some  of  those  which  are  necessaiy, . 
and  the  whole  is  consummated  by 
the  delivery ;  and  if  the  grantor 
should  think  proper  to  reverse  this 
order  in  the  manner  of  execution, 
but  in  the  end  makee  it  perfect  be- 
fore the  delivery,  it  ia  a  good  deed." 
See  ante,  {  149. 
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p.  v.]    WHEN  ATTESTING  WITNESS  NEED  NOT  BE  CALLED. 

insistmg  that  the  whole  instrument  shall  be  read,  is  not  infringed 
by  its  admission,  since  that  rule  merely  provides  that  no  part  of 
the  deed,  in  the  state  in  which  it  actually  is,  shall  be  withheld  from 
the  jury  without  the  consent  of  the  adverse  party.* 

§§  1839 — 41.  Formerly,  if  an  instrument,  on  being  produced, 
appeared  to  be  signed  by  subscribing  witnesses^  it  was  required  that 
one  of  them  at  least  should  be  called  to  prove  its  execution.^  But 
the  C.  L.  P.  Act  of  1854  (now  repealed')  first  altered  this.  And 
by  the  Law  of  Evidence  and  Practice  in  Criminal  Cases  Act,  1865^ 
(which  extends  to  '^  all  Courts  of  Judicature  as  well  criminal  as  all 
others,  and  to  all  persons  having,  by  law,  or  by  consent  of  parties, 
authority  to  hear,  receive  and  examine  evidence,  whether  in 
England  or  Ireland  "),  it  is  enacted,  that  '*  It  shall  not  be  neoes- 
Bary  to  prove  by  the  attesting  witness  any  instrument,  to  the 
validity  of  which  attestation  is  not  requisite ;  and  such  instrument 
may  be  proved  as  if  there  had  been  no  attesting  witness  thereto." 
The  first  consideration,  therefore,  when  an  attested  document  is 
tendered  in  evidence,  is  whether  or  not  it  be  of  such  a  nature 
as  to  require  attestation.  In  a  former  chapter^  many  statutes  have 
been  referred  to,  which  render  attestation  necessary,  in  order  to 
give  validity  to  particular  instruments.  There  are,  however,  many 
other  documents  to  the  validity  of  which  attestation  is  necessary.^ 


1  Ld.  TrimleBtown  v,  Kemmis, 
1843;  Evans  v.  Hees,  1839. 

*  Doe  V.  Durnford,  1813 ;  Higgs  v. 
Dixon,  1817 ;  Currie  v.  Brown,  1812. 

*  By  55  &  56  V.  o.  19  (**  Statute 
Law  Kevision  Act,  1892  '*). 

*  28  &  29  V.  c.  18,  §  7. 
»  Part  IV.,  Ch.  III. 

*  Among  such  documents  are  the 
following: — Assignees  of  Copyrights 
(ante,  §  1110);  ^<i*^  Bonds  assign- 
ments (ante,  §  1110);  Bills  of  sale 
(id.) ;  Charity^  conveyances  to  charit- 
able uses  under  **  The  Mortmain 
Act"  (id.);  CognoviU  (ante,  §1111); 
Guardians,    deeds    of    fathers    ap- 

)inting  guardians  of  their  children 
[ante,  §  1110);  Leases,  under  *'The 
ig  Powers  Act  for  Religious 
Worship  in  Ireland,  1855"  (18  &  19 
V.  c.  39),  §  10  (cited  ante,  §  IIIOJ; 
Marriage  registers  (ante,  §  1110); 
MiddUiex    registry,    certificates    of 


searches  and  memorials,  and  some 
copies  of  enrolments,  granted  by  the 
registrar  of  deeds  and  wills  in  Middle- 
sex (ante,  §  1652b)  ;  Powers,  all  instru- 
ments executed  under  powers,  where 
the  persons  creating  such  powers  have 
required  the  execution  to  be  attested 
(see  2nd  Eep.  of  Com.  Law  Commiss. 
p.  23) ;  Powers  of  attorney  to  transfer 
or  receive  dividends  on  colonial  stock 
(40  &  41  V.  c.  59  (**The  Colonial 
Stock  Act,  1877"),  §  4,  subs.  1,  and 
§  6) ;  Protests  of  bills  of  exchange  by 
persons  not  notaries  (ante,  §  1110); 
Shipping  documents,  including  all  bills 
of  sale  of  British  ships  (ante,  §  998a)  ; 
and  agreements,  alterations  of  agree- 
ments, releases,  and  indentures  of 
apprenticeship,  executed  in  con- 
formity with  the  provisions  of  •*  The 
Merchant  Shipping  Act,  1894"  (57  ft 
58  V.  c.  60)  (ante,  §  1098) ;  but  in 
the  case  of  shipping  documents,  the 
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S  1842.  Notwithstanding  the  clear  language  of  the  Legislature^ 
cited  ahove,^  that  ^^  it  shall  not  be  necessary  to  proye  bj  the  attesting 
witness  any  instrument/'  &o.,  in  petitions  in  lunacy  and  in  Chanceiy 
it  is  still  the  practice  to  require  proof  of  documents  by  the  attesting 
witness,  though  if  he  be  abroad  proof  of  his  handwriting  will  be 
enough.' 

§  1843.  The  general  rule  requiring  the  production  of  an  attest- 
ing witness,  when  the  yalidity  of  an  instrument  depends  upon  its 
formal  attestation,  is  so  inexorable,  that  it  applies  eyen  to  a  can- 
celled' or  a  burnt  ^  deed.  Moreoyer,  when  the  deed  is  one  which 
falls  within  the  proyisions  aboye^  set  out  the  attesting  witness  to 
it  must  be  called,  eyen  although  the  deed  be  one  the  execution  of 
which  is  admitted  by  the  party  to  it  ;^  and  that^  too,  though  such 
admission  be  deliberately  made,  either  in  open  court,*  or  in  a 
subsequent  agreement,^  or  eyen  in  a  sworn  answer  to  interroga- 
tories deUyered  to  the  party  in  the  cause.*  Nay,  a  party  in  a 
cause  who  is  called  as  a  witness  by  his  opponent,  cannot  be 
required,  or  eyen  permitted,  to  proye  the  execution  by  himself  of 
any  instrument,  to  the  yalidity  of  which  attestation  is  requisite, 
so  long  as  the  attesting  witness  is  capable  of  being  called.* 


subscribing  witnesses  need  not  be 
called  to  proye  the  due  execution  of 
the  instruments,  for  the  Act  provides, 
in  §  694,  that,  "where  any  document 
is  required  by  this  Act  to  be  executed 
in  the  presence  of,  or  to  be  attested 
by,  any  witness  or  witnesses,  that 
document  may  be  proved  by  the 
evidence  of  any  person  who  is  able 
to  bear  witness  to  the  re^uiKite  facts 
without  calling  the  attesting  witness, 
or  the  attesting  witnesses,  or  any  of 
them " ;  Stage  carriages,  agreements 
between  the  owners  and  drivers  of 
metropolitan  stage  carriages  (ante, 
S 1099);  Truateta*  appointments  where 
they  are  trustees  of  property  con- 
veyed to  religious  or  educational 
purposes  (ante,  §  1110);  Warrants  of 
attorney  (ante,  §  lHOl  ^^^  Wills 
(ante,  f  1050). 

>  Supra,  S§  1839—41. 

a  Be  Rice,  188<).  C.  A. ;  Be  Beay'e 
Estate,  185 j;  see,  also,  Leigh  v. 
Lloyd,  1865 ;  Re  Mair*s  Estate,  1873. 

*  Breton  v.  Cope,  1791. 


«  GUlies  V.  Smither,  1819. 

*  Abbot  V,  Plumbe,  1779,  referred 
to  (Lawrence,  J.)  in  7  T.  B.  267 
(1797);  and  again  in  2  East,  187 
(1802);  and  confirmed  by  Ld.  Ellen- 
borough  as  an  inexorable  rule,  in  B. 
V.  Harringworth,  1815.  See,  also, 
Mounsey  v.  Bumham,  1841.  In 
India  §  70  of  the  Ind.  Evid.  Act  of 
1872  enacts  that  '*  the  admission  of  a 
party  to  an  attested  document  of  its 
execution  by  himself  shall  be  suffi- 
cient proof  of  its  execution  as  ag-ain^t 
him,  though  it  be  a  document  re- 
quired by  law  to  be  attested." 

'  Johnson  v.  Mason,  1794  (Ld. 
Kenyon,  citing  Ld.  Mansfield  to 
same  effect). 

'  Doe  V.  Penfold,  1838  (Patteson, 
J.).  But  see  Bringloe  v.  Goodnon, 
1839  (Tindal,  O.J.);  and  post.  $  1M9. 

«  See  Call  v.  Dunning,  1803.  But 
see  Bowles  v,  Langworthy,  1793, 
Also^ost,  §§  1847a,  1849. 

•  Whyman  v.  Garth,  1853 ;  a  deci- 
sion which  8om.e  may  think  displajn 


•  • 
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§  1843a.  The  attesting  witness  must,  moreoyer,  be  called,  though, 
subsequently  to  the  exeoution  of  the  deed,  he  has  become  blind  ;^ 
and  the  court  will  not  dispense  with  his  presence  on  account  of 
illness,  however  seyere.'  If  the  indisposition  of  the  witness  be  of 
long  standing,  the  party  requiring  his  evidence  should  have  applied 
for  power  to  examine  him  before  a  commissioner  or  examiner,'  and 
if  he  be  taken  suddenly  ill,  a  motion  must  be  made  to  postpone 
the  trial.^ 

§  1844.  The  rule  that  where  an  attesting  witness  is  necessary  to 
the  validity  of  an  instrument,  a  person  who  was  such  witness  must 
be  called,  applies,  whatever  be  the  purpose  for  which  the  instru- 
ment is  produced.^  But,  though  the  witness  must  be  called,  in  the 
first  instance,  he  is  rather  the  witness  of  the  court  than  of  the 
party,  imd  great  latitude  will,  therefore,  be  allowed  in  the  mode  of 
examining  him,  and,  if  it  be  necessary,  the  judge  will  even 
permit  questions  in  the  nature  of  a  cross-examination  to  be  put.* 
Iforeover,  the  party  calling  him  is  not  precluded  from  giving 
farther  evidence,  in  case  he  denies,  or  does  not  recollect,  having 
seen  the  instrument  executed.^ 

§  1845.^  Some  ten  important  exceptions  have,  however,  been 
engrafted  upon  the  general  rule,  which  requires  the  production  of 
the  subscribing  witnesses  to  the  instrument  of  which  proof  is 
required.  These  are  £ls  follows :  (1)  Where  the  instrument  to  be 
proved  is  thirty  years  old  or  more ;  (2)  where  such  instrument  is 
attested  merely  in  pursuance  of  a  rule  of  court,  and  the  court  which 
has  laid  down  such  rule  has  subsequently  acted  upon  the  instru- 
ment ;  (3)  when  such  instrument  is  in  the  possession  of  the  adverse 


a  somewhat  too  Btubbom  resolution 
stare  super  antiquas  vias. 

*  Cronk  v.  Frith,  1839  (Ld. 
Abinger);  Eees  v.  Williams,  1847. 
See,  contra,  Wood  v.  Dniry,  1699; 
and  Pedler  v.  Paige,  1833  (Parke,  B., 
reluctantly  yielding  to  the  authority 
of  Ld.  Holt).    See  ante,  §  477. 

*  Harrison  v.  Blades,  1813  (Ld. 
Ellenborough^ ;  see,  contri,  Jones  v. 
Brewer,  1811  (where  Sir  J.  Mansfield 
observes,  that  **T>erhaps  in  some 
cases  of  sickness,  the  nandwriting 
of  the  attesting  witness  may  be 
proved).    See  ante,  §  477. 


»  R.  S.  0.  1883,  Ord.  XXXVU. 
rr.  1,  5. 

*  Harrison  v.  Blades,  1813. 

'  Manners  i;.  Postan,  1803  (where 
the  deed  was  used  in  evidence  col- 
laterally) ;  R.  v.  Jones,  1777  (where 
the  indenture  was  put  in  upon  an 
indictment  against  an  apprentice  for 
a  fraudulent  enlistment). 

*  Bowman  v.  Bowman,  1843  (Cres- 
well,  J.) ;  ante,  §  1404,  ad  fin. 

'  Ley  v.  Ballard,  1790;  Fitzgerald 
V,  Elsee,  1811;  Lemon  v.  Dean,  1810; 
Talbot  V,  Hodson,  1816;  overruling 
Phipps  V.  Parker,  1808. 

8  Gr.  £v.  S  670,  in  part* 
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party  who,  after  a  notice  to  do  so,  refuses  to  produce  it ;  (4)  wh^i 
all  the  parties  to  such  instrument  are  represented  before  the  court, 
and  the  instrument  is  not  one  which,  bj  the  statute  already  cited,^ 
requires  attestation  for  its  validity ;  (5)  where  the  party  producing 
such  instrument,  pursuant  to  -notice  so  to  do,  claims  a  subsisting 
interest  under  it  in  the  cause ;  (6)  where  the  very  object  of  the 
deed  is  to  create  a  formal  and  solemn  admission  of  that  which  is 
the  foundation  of  the  cause ;  (7)  where  the  party  producing  the 
instrument  is  a  public  officer,  whose  duty  it  was  to  procure  its 
execution ;  (8)  where  the  production  of  an  attesting  witness  is 
legally  or  physically  impossible  ;  (9)  where  such  instrument  is  one 
imder  the  seal  of  a  corporation ;  and  (10)  where  the  instrument  is 
a  deed  rendered  valid  by  its  having  been  enrolled.  Such  being 
the  v6Lrious  exceptions,  each  of  such  exceptions  will  in  turn  be  now 
considered. 

§  1845a.  The  first  of  these  exceptions  is  that  when  an  instrument^ 
proof  of  which  is  required,  is  thirty  years  old  or  more,  the  subscrib- 
ing witnesses  need  not  be  called,  as  they  are  presumed  to  be  dead.' 
This  doctrine  applies  to  a  memorial  of  a  deed.^ 

§  1846.  The  second  exception  to  the  general  rule  is,  when  the 
attesting  witness  has  attested  such  instrument  merely  in  pursuance 
of  a  Rule  of  some  courts  and  such  court  has  subsequently  recognised 
the  validity  of  the  instrument  by  acting  upon  it,  as,  e.g.,  the  Court  of 
Bankruptcy.*  But  where  no  proof  is  given  that  the  court  requiring 
the  attestation  has  ever  acted  upon  the  instrument,  unless  the  attest* 
ing  witness  is  called,  it  will  not  be  received.* 

§  1847.  A  third  exception  to  such  general  rule  is  when  the  instru- 
ment is  proved  to  be  in  possession  of  the  adverse  party,  trhoy  after 
proper  notice  so  to  do,  refuses  to  produce  it.  In  this  case,  the  party 
who  is  driven  to 'give  secondary  evidence  of  its  contents  need  not 
call  an  attesting  witness,  though  the  plea  be  non  est  factum,  and 
though  the  name  of  the  witness  were  mentioned  in  the  notice,  and 
he  be  actually  in  court.* 

§  1847a.  a  fourth  exception  is  said  to  exist  where  all  the  parties 
to  a  deed  are  represented  before  the  court,  and  the  deed  itself  does 

>  Supra,  §  1839—41.  *  Streeter  v.  Bartlett,  1848. 

«  Ante,  S  87.  •  Cooke  v.  TansweU,  1818;  Pool« 

»  Miller  v,  Wheatley,  1890  (Lr.).  v.  Warren,  1838.    Ante,  §  1S18- 
«  Bailey  v.  BidweU,  1844. 

1210 


C.  v.]      WHEN  ATTESTING  WITNESS  NEED  NOT  BE  CALLED. 

not  fall  within  the  Law  of  Evidenoe  and  Practice  in  Criminal 
Cases  Act,  1865.^ 

§  1848.'  A  fifth  exception  to  such  general  rule  is  again  admitted 
when  such  instrument  is  produced  by  the  advert  party  pursuant  to 
notice  to  him  so  to  do,  and  he  claims  a  subsisting  interest  in  the  cause 
under  such  instrument.  In  such  case,  the  party  producing  the 
instrument  is  not  permitted  to  call  on  the  other  for  proof  of  the 
execution;  for,  by  claiming  an  interest  under  it,  he  admits  its 
validity.'  But  this  exception  to  the  general  rule  only  applies 
when  the  party  producing  the  deed  claims  under  it  sofne  interest  in 
the  mbject-matter  of  the  caused  Accordingly,  where,  in  an  action 
for  commission  due  to  the  plaintiff  as  agent  in  procuring  an 
apprentice  for  the  defendant,  the  deed  of  apprenticeship  was  pro- 
duced under  notice  by  the  defendant,  the  plaintiff  was  held  bound 
to  call  the  attesting  witness;^  and  where  a  defendant,  to  prove 
himself  a  partner  with  the  plaintiff,  called  upon  him  to  produce  a 
contract  which  they,  as  partners,  had  made  with  a  builder  for  work 
to  be  done  on  the  plaintiff's  premises,  and,  on  plaintiff  accordingly 
producing  it,  contended  that  such  plaintiff  claimed  an  interest 
under  this  instrument,  inasmuch  as  it  would  enable  him,  if  neces- 
sary, to  control  the  builder's  proceedings,  or  to  enforce  a  specific 
performance  against  him,  proof  of  the  execution  was  required  pro- 
bably (though  no  reasons  were  assigned  by  the  court)  because  the 
interest  taken  by  the  plaintiff  was  certainly  not  a  permanent  one, 
and  was  not  proved  to  be  an  existing  one.®  In  any  event,  it  is 
clear  that,  to  render  a  document  admissible  without  proof  as  against 
the  party  producing  it,  his  interest  imder  it  must  be  still  subsisting 
at  the  time  of  the  trial.^  The  exception  to  the  general  rule  that 
where  an  instrument  is  one  requiring  attestation,  one  of  the  attest- 
ing witnesses  must  usually  be  called,  will  however  prevail  where  the 
interest  claimed  by  the  party  producing  the  deed  is  the  same  as  that 


»  28  &  29  V  c.  18,  §  7.  See 
Worthington  u.  Moore,  1891. 

*  Gt.  Ev.  §  571,  in  part,  as  to  first 
five  lines. 

•  Pearoe  v.  Hooper,  1810 ;  Kearden 
V.  Minter,  1843;  Carr  v,  Burdiss, 
1835 ;  Orr  v,  Morice,  1821 ;  Brad- 
shaw  V.  Bennett,  1831  (Ld.  Tenter- 
den);  Doe   V.    Wainwright,    1836; 


Bell  v.  Chaytor,  1843 ;  Doe  v.  Hem- 
ming, 1826.  See  Nagle  v.  Shea, 
1875  (Ir.). 

*  Doe  V.  M.  of  Cleveland,  1829; 
Curtis  V.  M'Sweeny,  1841  (Ir.). 

»  Eearden  v.   Minter,    1843   (Ir.). 
See  Gordon  w.  Secretan,  1807. 

•  Collins  V,  Bayntun,  1841, 
^  Fuller  V.  Pattrick,  1849. 
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olaimed  under  it  by  the  party  who  calls  for  its  production.^  The 
fact  that  the  party  producing  the  instrument  claims  an  interest 
under  it,  will,  moreover,  sufficiently  appear  by  a  statement  to  that 
effect,  made  by  his  solicitor  shortly  before  the  trial.'  The  above 
exception  does  not  apply,  however,  where  a  party,  claiming  an 
interest  under  a  deed,  has  given  it  up  to  the  adverse  side  some 
months,'  or  perhaps  any  time,^  before  the  action,  for  in  such  a  case 
the  party  wishing  to  make  it  evidence  has  had  the  instrument  in 
his  own  custody,  and  can  therefore  well  be  prepared  to  prove  its 
execution. 

§  1849.  The  sixth  exception  to  the  general  rule  that  where  a  docu- 
ment is  required  to  be  proved  to  have  been  duly  attested,  such 
attestation  must  usually  be  proved  by  calling  an  attesting  witness, 
is,  that  this  is  not  required  where  the  deed  is  one  the  very  object  of 
which  was  to  create  a  formal  and  solemn  adLuowledgment  of  a 
matter  which  is  the  very  foundation  of  the  cause  before  the  court, 
for  although  in  general,  where  an  instrument  requires  attestation, 
the  acknowledgment  of  its  validity  by  a  party  to  it  does  not, — as 
before  stated,^ — waive  the  necessity  of  calling  one  of  the  attesting 
witnesses,  it,  under  the  circumstances  in  question,  has  this  effect 
Accordingly,  where  a  party  agreed  to  admit  a  warrant  of  attorney 
^'  so  as  to  enable  his  opponent  to  enter  up  judgment  thereon,''  the 
oourt  held  that  judgment  might  be  entered  up  without  an  affidavit 
of  the  subscribing  witness  ;  ^  if  in  an  action  on  covenant  the  defen- 
dant pay  money  into  oourt  on  one  of  the  breaches,  this  is  such  an 
admission  of  the  validity  of  the  deed,  as  to  dispense  with  the  pro- 
duction of  the  attesting  witness,  though  the  execution  be  denied  in 
the  statement  of  defence ;'  if  a  party  or  his  solicitor,  in  order  to 
avoid  expense,  agree  to  admit  the  execution  of  an  instrument  which 
he  is  called  upon  by  notice  to  admit,  he  cannot  afterwards  require 
that  the  attesting  witness  should  be  examined;^  if  a  party 
solemnly  recites  a  deed  or  will  in  an  instrument  under  his  seal^ 


^  Knight  V,  Martin,  1818  (Dallas,  and  Heath,  J. ;    Booke,  J.,  duhi- 

O.J.).  tante). 

»  Eoe  V.  WilkiuB,  1835.  ^  Randall   v.    Lynch.    1810  (Ld. 

»  Vacher  v,  Cocke,  1830.  EUenborough). 

•  Carr  v.  Burdiss,  1835  (Parke,  B.).  *  Freeman  v.  SteggaU,  1849  (Cole- 

•  Ante,  §  414,  and  §  1843.  ridge,  J.).    See  ante,  %  724a,  and  S 

•  Laing  v.  Kaine,  1800  (Ld.  Eldon  724b. 
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and  has,  moreover,  acquired  some  befiefit  on  the  faith  of  the  doon- 
ment  recited  being  yalid,  he  oannot  compel  his  opponent,  who 
relies  on  the  recited  document,  to  prove  its  validity  by  calling  the 
attesting  witness ;  ^  and  if  the  effect  of  a  memorandum  indorsed 
upon  an  original  agreement  be  to  incorporate  both  and  to  make  the 
whole  one  new  agreement,  it  will  suffice  to  prove  the  due  execution 
of  the  memorandum,  and  the  witness  who  has  attested  the  original 
agreement  need  not  be  sworn.^ 

§  1850.  A  seventh  exception  prevails,  where  a  document  is 
tendered  in  evidence  as  against  a  public  officer,  whose  legal 
duty  it  was  to  procure  its  due  execution,  and  who  has  dealt 
with  it  as  a  document  duly  executed.  For  instance,  in  an  action 
under  the  old  law,'  against  a  sheriff  for  taking  insufficient  sureties 
on  a  replevin  bond,  the  execution  of  that  instrument  need  not 
have  been  proved  by  calling  the  attesting  witness,  if  the  plaintiff 
oould  show  that  the  sheriff  had  assigned  the  bond.^ 

§  1851.^  An  eighth  exception  is  recognised,  where  the  production 
of  any  attesting  witness  is  legally  or  physically  impossible.®  Thus, 
if  all^  the  witnesses  be  proved  to  be  dead;^  or  insane;*  or  out 
of  the  jurisdiction  of  the  court  ;^®  or  if  the  only  available  attesting 


^  Biingloev.  Goodson,  1839;  Nagle 
V.  Shea,  1875  (Ir.) ;  Nash  v.  Turner, 
1795  (Ld.  Kenyon).  See  Fish- 
moDgers'  Co.  v,  Robertson,  1845. 

*  Fishmongers*  Co.  v.  Dimsdale, 
1852. 

*  Heplevin  bonds  are  now  granted 
by  the  registrars  of  County  Courts, 
and  the  jurisdiction  of  the  sheriffs 
with  respect  to  them  has  ceased.  See 
"The  County  Courts  Act,  1888"  (51 
A  52  V.  o.  43J,  §§  133—137.  They 
Rre  in  Ireland  (the  exemption  was 
formerly  general,  but  is  now  thus 
restrictedVjBxempt  from  stamp  duty  : 
64  &  55  V.  c.  39  (**  The  Stamp  Act, 
1891"),  Sched.  (l.)  tit.  ^'General 
Exemptions." 

*  Plumer  v.  Brisco,  1847  ;  recog- 
nising Scott  V.  Waithman,  1822.  See 
Barnes  v.  Lucas,  1825. 

*  Gr.  Ev.  §  572,  in  some  part. 

*  See  ante,  §§  472,  1843. 

"v  As  a  general  rule  such  proof  is 
required  as  to  all  the  attesting  wit- 
nesses.   See  post,  §  1856. 


*  Adam  v.  Kerr,  1798. 

•  Currie  v.  Child,  1812  (Ld.  Ellen- 
borough)  ;  Bemett  v.  Taylor,  1804. 
See,  also,  (1790),  3T.  B.  712  (Buller, 

J.). 

*•  Barnes  v,  Trompowsky,  1797 ; 
even  though  the  witness  be  not  proved 
to  be  domiciled  abroad:  I'Tince  v. 
Blackburn,  1802 ;  notwithstanding 
the  power  to  examine  on  interroga- 
tories under  Ord.  XXXVII.  rr.  1 
and  5,  of  R.  S.  C.  1883:  Glubb  v. 
Edwards,  1840  (Maule,  J.) ;  Wilson 
V.  Collum,  18H1  (Ir.) ;  and  tnough  the 
witness  be  out  of  the  jurisdiction: 
Doe  V.  Caperton,  18139 ;  and  Hodnett 
v.  Forman,  1815.  See  26  G.  3,  c.  57 
**The  East  India  Company's  Act, 
786"),  §  38,  as  to  bonds  executed 
in  the  East  Indies.  If  the  witness 
has  set  out  to  leave  the  kingdom, 
but  the  ship  has  been  beaten  back, 
he  is  still  considered  absent :  Ward 
V,  Wells,  1809.  See,  also,  Emery  v« 
Twombly,  1840  (Am.). 
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'witness  cannot  be  found  after  diligent  inquirj;^  or  if  he  have 
absented  himself  from  the  trial  by  collusion  with  the  opposite 
party ;  ^*  it  will  be  sufficient,  but  perhaps  not  necessary  in  all  cases,' 
to  prove  his  handwriting.  If  the  instrument  be  lost,  and  the 
name  of  the  subscribing  witness  be  unknown,'  the  execution  must 
be  proved  by  other  evidence. 

§  1852.  A  ninth  exception  is  said  to  exist  where  the  instrument 
to  be  proved  bears  the  seal  of  a  corporation,  and  it  has  been 
alleged  that  such  a  document  will  be  sufficiently  proved  by  merely 
showing  that  the  seal  affixed  is  the  seal  of  the  corporation,  without 
calling  the  attesting  witness.^  But  this  proposition  rests  it  will  be 
observed  on  a  judgment  of  Lawrence,  J.,  given  in  1799,^  and  was, 
in  1836,  described  by  the  Court  of  Queen's  Bench  as  open  to 
question.* 

§  1853.  A  tenth  exception  has,  in  several  old  cases  *  (but  in  no 
modern  case),  been  recognised  in  respect  of  deeds  which  have 
derived  validity  from  their  having  been  inrolled?  In  practice 
it  is,  consequently,  usual  to  admit  such  deeds  on  proof  of  inrol- 
ment.  The  principle  of  thus  admitting  them,  except  as  against 
the  party  on  whose  acknowledgment  they  have  been  inrolled,  has, 
however,  been  questioned  by  Buller,  J.  ;^  and  in  a  subsequent  case 
of  great  importance,^  which  was  tried  twice,  and  turned  upon  the 
validity  of  a  deed  inrolled  under  the  Mortmain  Act,  the  precaution 
was  taken  of  proving  the  execution  of  the  indenture  on  both  trials. 


»  Cunliffe  v,  Sefton,  1802 ;  Oroeby 
V.  Percy,  1808;  Lord  Falmouth 
V,  Eoberte,  1842  ;  Parker  r.  Hoskins, 
1810;  In  re  Hux,  1877;  Burt  v. 
Walker,  1821  ;  Spooner  v.  Payne, 
1847.  As  to  such  inquiry  see  post, 
§1855. 

i»  Eganv.Larkin,  1842(Ir.)(Brady, 
C.B.);  Ld.  Clanmorris  v.  Mullen, 
1837  (Ir.) ;  Spooner  v.  Payne,  1847. 

«  R.  v.  St.  Giles,  1853  ;  In  re  Hux, 
1877.     See,  further,  post,  §  1861, 

»  Keeling  V.  Ball,  1796. 

*  Moises  V.  Thornton,  1799  (Law- 
rence, J.). 

»  Doe  r.  Chambers,  1836. 

•  Bro.  Abr.,  Faits  enroll,  pi.  11, 
citiii^j^  P.  7,  E.  4,  fol.  5,  pi.  13,  in 
which  that  point  is  distinctly  laid 
down.  See,  also.  Lady  Holcroft  v. 
Smith,  1702 ;  Thurle  v.  Madison, 
1655 ;  Smartle  v.  Williams,  1695. 


^  See  ante,  §  1119  et  seq.  See, 
further,  as  to  enrolments,  ante, 
§§  1646  et  seq. 

•  B.  N.  P.  255.  "If  divers  persons 
seal  a  deed,  and  one  of  them  acknow- 
ledges it,  it  may  be  inrolled,  and  may 
ever  after  be  given  in  evidence  as  a 
deed  inrolled ;  but  it  would  be  of 
very  mischievous  consequence  to 
say,  therefore,  that  a  deed,  inrolled 
upon  the  acknowledgment  of  a  bare 
trustee,  might  be  given  in  evidence 
a^inst  the  real  owner  of  the  land 
without  proving  it  executed  by  him. 
However,  that  has  been  the  general 
opinion,  and  it  seems  fortified  in 
some  degree  by  10  A.  c  18."  See 
ante,  §  419. 

•  Doe  V.  Lloyd,  first  tried  (Cole- 
ridge, J.)  Spring  Assizes,  1839 ;  and 
second  trial  (Gumey,  B.)  Summer 
Assizes,  1839. 
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§  1853a.  An  eleventh  exception  to  the  general  rule,  requiring 
that,  where  attestation  is  necessary,  the  execution  of  a  document 
shall  be  proved  by  one  of  the  attesting  witnesses,  arises,  as  will 
be  recollected,'  under  the  Merchant  Shippiog  Act.' 

§  1854.  Where  an  instrument  requiring  attestation  is  subscribed 
by  several  witnesses,  it  is,  in  general,  only  necessary  to  call  one 
of  them.^  In  the  case  of  wills  relating  to  real  estate,  it  was  for 
many  years  the  practice  of  courts  of  equity,  and  is  now  the 
practice  of  all  the  courts,'  to  require  that  all  the  witnesses  who 
are  in  England,  and  capable  of  being  called,  should  be  examined.^ 
The  reasons  for  this  appear  to  substantially  be,  that  frauds  are 
frequently  practised  upon  dying  men,  whose  hands  have  survived 
their  heads, — ^that  therefore  the  sanity  of  the  testator  is  the  great 
fact  to  which  the  witnesses  must  speak  when  they  come  to  prove 
the  attestation, — and  that  the  heir-at-law  has  a  right  to  demand 
proof  of  this  fact  from  every  one  of  the  witnesses  whom  the  statute 
has  placed  about  his  ancestor.^ 

§  1855.®  The  degree  of  diligence  required  in  seeking  for  the 
attesting  witnesses  to  a  document,  the  attestation  of  which  is 
required  to  be  proved  by  an  attesting  witness,  is  the  same  as 
in  the  search  for  a  lost  paper.'  The  principle  is  in  both  cases 
identical.  The  inquiry  must  be  strict,  diligent,  and  honest,  and 
in  all  respects  satisfactory  to  the  court  under  all  the  circumstances* 
It  should  be  made  at  the  residence  of  the  witness,  if  known,  and 
at  all  other  places  where  he  may  be  expected  to  be  found;  as 
also,  in  general,  of  his  relatives  and  others,  who  may  be  supposed 
capable  of  affording  information  respecting  him.  Evidence  that 
the  required  witness  cannot  be  found  is  given,  if  it  be  shown  that 
the  sole  attesting  witness,  having  been  charged  with  a  serious 


1  Ante,  §§  1839—41,  n.,  title 
•*  Shipping  Documents." 

»  HoldfaBt  v.  Dowsing,  1746;  B.  N. 
P.  264;  Hindson  v.  ICersey,  1766 
{JA,  Camden);  Gresl.  Ev.  120; 
Foreter  v.  Forster,  1864;  Belbin  v. 
Skeats,  1858.     See  ante,  §  393. 

>  **  Jud.  Act,  1873"  (36  &  37  V. 
o.  66),  §  25,  subs.  11,  and  decisions 
on  it  cited  ante,  §  6,  n. 

«  McGregor  v.  Topham,  I860,  H.  L. 
(Ld.  Brougham) ;  Bootle  v*  Blundell, 


1815;  Grayson  v,  Atkinson,  1752; 
Townsend  v.  Ives,  1748;  Ogle  v. 
Cook,  1748 ;  Andrew  v.  Motley,  1862 
(Byles,  J.). 

^  Ld.  Camden,  in  Hindson  v* 
Kersey,  1765,  rep.  in  4  Burn,  Ec.  L. 
116,  119,  120,  and  cited  Gresl.  Ev. 
123 ;  Bowman  v.  Bowman,  1843 ; 
Andrew  v.  Motley,  1862  (Byles,  J.). 

^  Gr.  Ev.  §  574,  in  part,  as  to  fixsfc 
nine  lines. 

^  Ante,  S  429. 
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offenoe,  has  absoonded,  and  cannot  be  found,  tbongb  inquiries 
have  been  made  for  him  at  his  house,  and  at  the  inns  which  he 
was  in  the  habit  of  frequenting,  although  no  application  was  shown 
to  have  been  made  to  any  member  of  his  family  ;^  that  inquiry 
has  been  made  at  the  residences  of  the  parties  to  the  instrument 
respecting  the  witness,  and  that  no  account  could  be  obtained  as 
to  who  he  was,  or  where  he  lived, — though  it  was  ui^ed  that,  in 
such  a  case,  a  public  advertisement  for  him  should  have  been 
inserted  in  the  newspapers ;'  or  that  the  attesting  witness,  on 
being  subpoenaed  for  the  plaintiff,  said  that  he  would  not  attend, 
that  the  trial  has  been  akeady  put  off  on  account  of  his  absence, 
and  that  in  the  interval  search  has  been  made  for  him  at  the  house 
of  his  employer,  and  in  its  neighbourhood,  as  well  as  in  the  place 
to  which  such  employer  stated  that  he  had  gone.^  In  all  cases  of 
this  nature,  the  answers  to  the  inquiries  may  be  given  in  evidence, 
they  being  not  hearsay,  but  parts  of  the  res  gestae.^ 

§  1856.^  If  an  instrument  be  necessarily  attested  by  more  than 
one  tfitnesSy  the  absence  of  them  all  must  be  duly  accounted  for, 
in  order  to  let  in  secondary  evidence  of  the  execution ;'  but  when 
such  evidence  is  rendered  admissible,  proof  of  the  handwriting  of 
any  one  of  the  witnesses  will,  in  general,  be  deemed  sufficient,  pro- 
vided it  be  accompanied  by  some  evidence  of  the  identity  of  the 
party  sued,  with  the  person  who  appears  to  have  executed  the 
instrument.^  Proof  of  the  signature  of  the  obligor  is  an  obvious, 
though  by  no  means  the  only,  mode  of  establishing  his  identity. 

§  1857.  The  attesting  witness  must  absolutely  prove  the  identity 
of  the  party  to  the  instrument  with  that  of  the  party  to  the  dispute. 
For  this  reason  the  plaintiff  was  non-suited  in  an  action  ^  by  the 
indorsee  against  the  maker  of  a  note,  in  which  the  attesting 
witness  only  stated  that  he  saw  a  party  called  Hugh  Jones,  who 


^  Earl  of  Falmouth  v.  Boberts, 
1842. 

*  Cunliffe  v.  Sefton,  1802. 

»  Burt  v.  Walker,  1821.  For  other 
instances,  see  Wardell  v.  Fermor, 
1809;  Willman  v.  Worrall,  1838; 
Wyatt  V.  Bateman,  1836;  Doe  v. 
Powell,  1836;  Kay  v,  Brookman, 
1828;  Morgan  v.  Morgan,  1832; 
Spooner  v.  rayne,  1847  ;  Austin  v. 
Eumsey,  1849;  and  also  Cunliffe  v. 


Sefton,  and  other  cases  cited  ante, 
S  1851,  n. 

*  As  to  which  see  ante,  §  472 — 8,  n. 

•  Gr.  Ev.  §§  574,  575,  in  part,  as  to 
first  seven  linee. 

•  OunlifPe  v.  Sefton,  1802 ;  Wright 
v.  Doe  d.  Tatham,  1834 ;  Whitelock 
V,  Musgrove,  1833. 

^  Adam  v.  Kerr,  1798 ;  Nelson  v. 
Whittall,  1817  ;  Doe  v.  Paul,  1829. 

*  Jones  V.  Jones,  1841. 
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kept  the  Glasgow  Tayem  at  Llangefni,  in  Anglesea,  sign  the  note, 
but  admitted,  on  cross-examination,  that  he  had  not  seen  this 
person  since,  and  that  the  name  was  a  common  one  in  Anglesea, 
and  this  notwithstanding  that  the  defendant  had  in  one  of  his 
pleas  admitted  the  making  of  the  note,  Parke,  B.,  observing  that 
the  defendant's  solicitor  should  have  been  called,  to  say  whether 
the  person  who  employed  him  in  the  case  was  the  Hugh  Jones 
who  lived  at  the  Glasgow  Tavern.  In  the  same  year,  however, 
in  a  somewhat  similar  action  against  the  acceptor  of  a  bill,  which 
was  directed  to  "  Charles  Banner  Crawford,  East  India  House," 
and  accepted  "  C.  B.  Crawford,"  a  witness  having  proved  that 
this  acceptance  was  the  signature  of  Charles  Banner  Crawford, 
who  was  formerly  a  clerk  in  the  East  India  House,  but  said  that 
he  did  not  know  whether  that  Mr.  Crawford  was  the  defendant,  his 
evidence  was  held  to  furnish  sufficient  prim&  facie  proof  of  identity, 
at  least  in  the  absence  of  an  affidavit  to  show  that  the  defendant 
was  not  that  person.^ 

§  1858.  In  an  action  by  an  apothecary  for  medicines  and  attend- 
ance, a  licence  from  the  Apothecaries'  Company,  granted  to  a 
person  bearing  his  name,  was  held  to  render  unnecessary  further 
evidence  to  show  that  he  was  the  party  named  in  the  licence ;' 
where  the  question  was  whether  the  defendant  was  proved  to  be 
the  same  person  as  had  been  the  defender  in  a  Scotch  suit,  the 
judges  decided  that  there  was  ample  evidence  of  identity,  on  the 
ground  that  the  peculiar  names  (of  William  Gray  Smythe),  pro- 
fessions, places  of  abode,  and  ages  of  the  parties  appeared  to  be  the 
same;'  in  an  action^  for  negligence  in  navigation,  on  its  being 
objected  that  the  evidence  did  not  show  that  the  defendant  was 
the  pilot  in  charge  of  the  vessel,  plaintiff's  counsel  called  out  ^^  Mr. 
Henderson,"  and  a  man  in  court  answered  "Here ;  I  am  the  pilot," 
and  it  having  been  then  proved  that  this  man,  at  the  time  of  the 
accident,  was  acting  as  pilot,  a  nonsuit  was  set  aside.  In  this  last 
ease,  Parke,  B.,  during  the  argument,  observed,  "  similaHty  of  name 
and  residence^  or  similarity  of  name  and  trade^  will  do;  "  and  he  added 

^  Oreenshields  v.  Crawford,  1842.  Banner     Crawford     was     certainly 

The  distinction  between  these  two  unusual, 
cases  appears  to  be  t}iat»  in  the  former,  *  Simpson  v,  Dismore,  1 84 1 . 

the  name  of  Hugh  Jones  was  said  to         '  Russell  v.  Smythe,  1842. 
be  common,  whueas  that  of  Charles         *  Smith  v.  Henderson,  1842. 
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in  fhe  judgment,  **  The  defendant  is  sued  on  the  face  of  the  decla^ 
ration  as  William  Henderson,  a  pilot.  A  man  in  oourt  answers  to 
fhe  name  of  Henderson,  is  a  pilot,  and  was  proved  to  he  the  pilot 
acting  on  hoard  the  vessel.  He  therefore  fulfils  the  description 
in  the  declaration^  in  two  respects  at  least,  since  his  name  and 
calling  resemhle  those  of  the  alleged  defendant."^ 

§  1859.  It  is  submitted,  however,  that  the  above  decision  was 
right,  not  for  the  reason  given  by  Parke,  B.,  but  because  the 
accident  was  proved  to  have  been  caused  bj  a  pilot  named  Hen- 
derson, and  a  person  answering  the  name  and  description  was 
present  in  courty  and  might  therefore  be  fairly  presumed  to  be  the 
same  Mr.  Henderson  who  had  pleaded  to  the  action.  It  is  obvious 
that  the  identity  which  is  required  to  be  shown  is  not  that  of 
some  one  with  the  description  which  the  plaintiff  has  chosen  to 
give,  but  that  of  the  person  who  was  served  with  the  writ  in  the 
oourt,  and  who  has  pleaded  to  the  action  with  the  defendant. 

§  18j9a.  Other  cases  on  the  subject  of  proof  of  the  identity  of  a 
defendant,  are,  that  where  a  witness,  called  to  prove  the  defendant's 
handwriting,  said  that  he  had  corresponded  with  a  person  bearing 
defendant's  name,  who  dated  his  letters  from  Plymouth  Dock, 
where  defendant  resided,  and  where  it  appeared  that  no  other 
person  of  the  same  name  lived,  the  evidence  of  identity  was  held 
to  be  sufficient  ;^  and  that  where  *  the  only  proof  of  the  defendant's 
signature  to  a  bill  was  given  by  a  banker's  clerk,  who  stated  that 
two  years  before  the  trial  he  saw  a  person — whom  he  did  not 
know,  but  who  ccdled  himself  by  that  name — sign  it :  that  he  had 
since  seen  cheques  similarly  signed  pass  through  the  banking 
house,  and  that  he  thought  the  handwriting  was  the  same  as  that 
on  the  bill,— the  evidence,  weak  as  it  confessedly  was,  was  aUowed 
to  be  submitted  for  the  consideration  of  the  jury. 

§  1860.  It  is,  however,  now  weU  established  that  in  ordinary 
cases,  where  no  particular  circumstance  tends  to  raise  a  question 
as  to  the  party  being  the  same,  mere  identity  of  name  %%  something 
from  tchich  an  infei^ence  of  identity  may  be  draum.*    If  the  party  to 

1  In  the  judgment  in  Smith  v,  *  Warren  v.  Sir  J.  0.  Anderson, 

Henderson,  as  reported  9  M.  &  W.  Bart..  1839. 

801.  *  See  Sewell  v.  Evans,  1843 ;  Bo- 

*  Harrington  v.  Fry,  1824  (Best,  den  v,   Ryde,  1843;   recognised  in 

O.J.).  another  oourt:   Hanber  v.  fioberta, 
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he  fixed  with  liability  be  a  marksman,^  or  if  his  name  be  proved  to 
be  yeiy  oonimon  in  the  oountiy,^  or  if  a  length  of  time  has  elapsed 
since  the  name  was  signed,  or  if,  in  short,  anj  other  special  facts 
be  involved  in  the  case,  a  stricter  proof  might  be  required. 
Lord  Denman,'  in  dealing  with  an  objection  that  there  had  been 
no  su£5cient  proof  of  identity, — after  stating  that  the  onus  of 
proving  a  negative  might,  in  the  generality  of  cases,  be  safely 
thrown  npon  the  defendant,  partly,  because  the  proof  was  easy, 
and  partly,  because  the  supposition  that  a  wrong  man  had  been 
sued  was  unreasonable,  inasmuch  as  the  &aud  would  occur  to  few, 
and  the  risk  of  punishment  in  practising  the  fraud  would  be  great, 
^-emphatically  added,"  "  The  transactions  of  the  world  could  not 
go  on  if  such  an  objection  were  to  prevail.  It  is  unfortunate  that 
the  doubt  should  have  been  raised ;  and  it  is  best  that  we  should 
sweep  it  away  as  soon  as  we  can." 

§  1861.  In  America,  where  the  absence  of  the  subscribing  wit'- 
nesses  has  been  duly  accounted  for,  an  instrument  may  be  read 
upon  proof  of  the  handwriting  of  the  obligor,  or  party  by  whom  it 
was  executed ;  but  it  seems  to  be  still  imdecided  in  that  country', 
whether  such  proof  will  be  admissible,  without  first  showing  an 
inability  to  prove  the  signatures  of  the  witnesses.* 

§  1862.  When  writings  are  produced,  and  it  becomes  necessary 
to  show  by  whom  they  were  written  or  signed,  the  simplest  mode 
of  proof  is  to  call  the  writer  himself,  or  some  person  who  actually 
saw  the  paper  or  signature  written.  When  evidence  such  as  this 
cannot  be  procured,  as  must  often  be  the  case,  recourse  may  be  had, 
either  to  the  testimony  of  witnesses,  who  are  acquainted  with  the 
handwriting^  or  to  a  comparison  of  the  document  in  dispute  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine.^ 
These  last  modes  of  proof,  indeed,  may  in  all  cases  be  given  in 
the  first  instance,  since  the  law  recognises  no  distinction  between 
them  and  the  ocular  proof  just  mentioned;   but  as  they  are 

1849.    See,  also,  Murieta  v.  Wolf-  *  In   Sewell  v,  Eysub,    1843,  as 

bagen,    1849  (Alderson,   B.) ;    and  reported  4  Q.  B.  633. 

Reynolds  v.  Staines,  1849.  ^  Jackson  v,  Waldron,  1834  (Am.); 

^  As  in  Whitelocke  v.  Musgroye,  Valentine  v.  Piper,  1839  (Amj.    See 

1833.  £.  V.  St.  Qilee,  1853,  as  to  English 

*  As  in  Jones  v.  Jones,  1841,  ante,  law. 

S  1857.    See,  also,  Barker  v.  Stead,  '  See  post,  {  1869. 
1847. 
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obvioufilj  of  a  less  satisfactory  oharaoter  than  direct  testimonj, 
any  unnecessary  reliance  on  them  is  calculated  to  raise  suspicion 
that  the  party  is  actuated  by  some  improper  motive  in  withholding 
evidence  of  a  more  conclusive  nature. 

§  1863.  The  knotckdge  of  a  pernon^s  handtcriting  may  have  been 
acquired  in  both  or  either  of  two  ways.*  The  firnt  is  from  having 
seen  him  write;  and  though  the  weight  of  the  evidence,  which 
depends  upon  knowledge  so  obtained,  must  of  course  vary  in 
degree  according  to  the  number  of  times  that  the  party  has  been 
seen  to  write,  the  interval  that  has  elapsed  since  the  last  time,  the 
circumstances,  whether  of  hurry  or  deliberation,  under  which  he 
wrote,  and  the  opportunities  and  motives  which  the  witness  had 
for  observing  the  handwriting  with  attention ;  * — ^yet  the  evidence 
will  be  admissible,  though  the  witness  has  not  seen  the  party  write 
for  twenty  years,'  or  has  seen  him  write  but  once,  and  then  only 
his  surname.^  Indeed,  on  one  occasion,  a  witness  was  permitted 
to  speak  to  the  genuineness  of  a  person's  mark,  from  having  fre- 
quently seen  it  affixed  by  him  on  other  documents.*  The  proof  in 
such  cases  may  be  very  slight,  but  the  jury  will  be  allowed  to  weigh 
it.  The  witness  need  not  state  in  the  first  instance  how  he  knows 
the  handwriting,  since  it  is  the  duty  of  the  opposite  party  to 
explore  on  cross-examination  the  sources  of  his  knowledge,  if  he 
be  dissatisfied  with  the  testimony  as  it  stands.^  Still,  the  party 
calling  the  witness  may  interrogate  him,  if  he  thinks  proper,  as  to 
the  circumstances  on  which  his  belief  is  founded.  If  it  should 
appear  that  a  witness's  belief  as  to  handwriting  rests  on  the  proba* 
bilities  of  the  case,  or  on  the  character  or  conduct  of  the  supposed 
writer,  and  not  on  the  actual  knowledge  of  it,  the  testimony  will 
be  rejected.'     Where  a  witness,  called  to  establish  a  forgery,  had 


»  See  3  Benth.  Ev.  598,  599. 

•  Doe  v.  Suckennore,  18^6  (Patte- 
0on,  J.). 

»  B.  v.  Home  Tooke,  1795 ;  Eagle- 
ton  V,  Kingston,  1803  (L<1.  Eldon). 

*  Patteson,  J.,  in  Doe  v.  Sucker- 
more,  1836 ;  OurrcUs  v.  Alexander, 
1801  (Ld.  Kenyon)  ;  Willman  v. 
Worrall,  1838  ;  Burr  v.  Haq)er, 
1816;  Lewis  v.  Supio,  1827.  In 
this  last  case,  Ld.  Teiitirden  refused 
to  recognise  the  autlioiity  of  Powell 


».  Ford,  1817,  where  Ld.  Ellen- 
borough  rejected  the  testimony  of  a 
witness  who  had  seen  the  defendant 
write  his  surname  only  once,  the 
acceptance  of  the  bill  in  question 
having  been  sif^ned  at  full  length. 
See,  also,  "Wan*en  v.  Anderson,  1839. 

•  George  V.  Surrey,   1830  (Tindal, 
O.J.,  after  some  heHitation.) 

•  Moody  V.   Bowell,   1835;   over- 
ruling  Slaymaker  v,  Wilson,  1829. 

^  B.  V.  Murphy,  1837  (Coleridge, 
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1)eoome  acquainted  with  the  signature  of  the  party,  from  having 
seen  him,  after  the  oommencement  of  the  suit,  sign  his  name  for 
the  purpose  of  showing  the  witness  his  true  manner  of  writing  it, 
the  evidence  was  held  inadmissible,  Lord  Kenjon  observing,  that 
the  party  might,  through  design,  have  written  differently  from  his 
common  mode  of  signature.^ 

§  1864.  The  second  way  in  which  the  knowledge  of  a  person's 
handwriting  may  be  acquired,  is  by  the  tciiness  having  seen,  in  tJie 
ordinary  course  of  business^  documentsy  which  by  some  evidence, 
direct  or  circumstantial,  are  proved  to  have  been  tcritten  by  stick 
person.  Thus,  if  the  witness  has  received  letters  purporting  to 
be  in  the  handwriting  of  the  party,  and  has  either  personally 
communicated  with  him  respecting  them,  or  written  replies  to 
them,  producing  further  correspondence,  or  acquiescence  by  the 
party  in  some  matter  to  which  they  relate,  or  has  so  adopted  them 
into  the  ordinary  business  transactions  between  himself  and  the 
party,  as  to  induce  a  reasonable  presumption  in  favour  of  their 
genuineness,  his  evidence  will  be  admissible.^  It  is  always  a  fair 
presumption  that,  if  a  letter  be  sent  to  a  particular  person,  and  an 
answer  be  received  in  due  course,  the  answer  was  written  by  the 
person  addressed  in  the  letter ;  and,  consequently,  a  witness  who 
received  such  answer,  may  be  examined  as  to  the  genuineness  of 
any  other  paper  which  it  is  necessary  to  show  was  or  was  not 
written  by  the  same  person.'  Again,  the  clerk  who  has  constantly 
read  the  letters,  or  the  broker  who  has  been  cgnsulted  upon  them, 
is  as  competent  as  the  merchant  to  whom  they  were  addressed,  to 
judge  whether  another  signature  is  that  of  the  writer  of  the  letters; 
and  so  is  a  servant  who  having  habitually  carried  his  master's  letters 
to  the  post,  has  thereby  had  an  opportunity  of  obtaining  a  know- 
ledge of  his  writing,  though  he  never  saw  him  write,  or  received  a 
letter  from  him.* 

§  1865.  It  is  not  clear  whether  a  solicitor  can  speak  to  the 

J.);   Da  Costa  v.  Pym,   1797  (Ld.  Fry,  1824;   Burr  v.  Harper,  1816; 

Kenvon).  Com.  v.   Carey,    1823;    Johnson  v. 

^  Stanger  v.  Searle,  1793.  See  also  Daveme,    1821 ;    Pope    v.    Askew, 

Page  V.  Homans,  1837.  1840. 

»  Doe  V.  Suckermore,  1836  (Patte-  •  Carey  v.  Pitt,   1797  (Ld.  Ken- 

Bon,   J.J;    Ld.    Ferrers  v.  Shirley,  yon). 

1730 ;  Carey  v.  Pitt,  1797 ;  Tharpe  *  Doe  v,  Suckermore,   1836  (Li 

V.  Gisbuine,   1825;    Harrington  v.  Denman). 
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ngnatmre  of  a  person  when  his  knowledge  of  the  handwriting  is 
solely  derived  from  having  seen  the  same  signature  attached  to 
other  documents  which  have  heen  used  in  the  oause.^ 

§  1866.  In  an  action  on  a  joint  and  several  promissorj  note 
against  three  persons,  the  signature  of  one  of  them  cannot  he 
proved  hy  calling  the  solicitor  for  the  defendants,  whose  knowledge 
of  the  handwriting  in  question  is  founded  on  the  circumstance, 
that  he  has  received  a  retainer  purporting  to  be  signed  hy  his  three 
clients,  and  had  acted  upon  it  in  defending  the  action,  if  no  proof 
he  given  that  the  party  has  ever  acknowledged  the  signature  to  the 
solicitor — since  either  of  the  other  two  defendants  may  have  signed 
the  retainer  for  him  with  his  assent ; '  neither  can  the  signature  of 
an  M.P.  be  proved  by  the  evidence  of  an  inspector  of  franks, 
whose  knowledge  of  the  handwriting  has  been  simply  derived  from 
his  having  frequently  seen  franks  pass  through  the  post-ofBce, 
bearing  the  name  of  such  member,  but  who  has  never  communi- 
cated with  the  member  on  the  subject  of  the  franks — ^for  the 
superscriptions  of  the  letters  seen  by  the  witness  might  possibly 
have  been  forgeries.'  These  last  decisions  are  founded  on  a 
presumption,  which  is  not  only  improbable  in  the  highest  degree, 
but  is  in  direct  contradiction  to  the  sound  rule,  that  a  crime  is  not 
to  be  presumed,  or  so  much  as  suspected,  without  special  cause,  in 
any  single  instance;  much  less  in  a  number  of  unconnected 
instances.^ 

§  1867.  In  whicliever  of  the  two  ways  mentioned  above  the 
witness  has  acquired  his  knowledge  of  handwriting,  it  is  obvious 
that  evidence  identifying  the  person  whose  writing  is  in  dispute 
with  the  person  whose  hand  is  known  to  the  witness,  must  be 
adduced,  either  aliunde,  or  by  the  testimony  of  the  witness  himself, 
if  he  be  personally  acquainted  with  the  writer.^  The  witness 
might  otherwise  be  proviug  the  handwriting  of  one  man,  while  the 
party  calling  him  might  be  seeking  to  establish  the  signature  of 
another. 

^  Tliat   such  evidence  is  adzois-  *  Drew  v.  Prior,  1848. 

Bible,  see  Smith  v.  Sainsbury,  1832  '  Carey  v.  Pitt,  1797  (Ld.  Kenyon); 

(Park,  J.),  cited  (Ld.   Denman)  in  Batchelor  v.  Honeywood,  1799  (id.). 

Doe  V.  Suckermore,  1836.    But  see,  *  3  Benth.  Ev.  604. 

contra.    Greaves   v.    Hunter,    1826  *  See  Doe  v.   Suckemiote^    1836 

(Abbott,  G.J.}.  (Patteson,  J.)* 
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1 1868.  Witnesses  called  to  speak  to  handwriting  must,  it  is 
submitted,  declare  their  belief  that  it  is  genuine.^  No  doubt 
witnesses  are  occasionally  pressed  too  much  to  form  a  belief ;  ^  and 
some  allowance  should  certainly  be  made  for  the  over-caution,  of  a 
scrupulous  witness.  Consequently  it  may  be  very  proper  to  receive 
the  testimony  of  a  person,  who,  while  declining  to  express  a 
decided  belief,  will  yet  declare  that  he  is  of  opinion^  or  that  he 
thinks^  the  paper  is  genuine.  But  it  is  going  a  step  further  when 
the  witness  will  only  state  that  the  handwriting  is  like ;  for  the 
statement  may  be  perfectly  true,  but  yet,  within  the  knowledge 
of  the  witness,  the  paper  may  have  been  written  by  an  utter 
stranger. 

§  1869.  Although  all  proof  of  handwriting,  except  when  the 
witness  either  wrote  the  document  himself,  or  saw  it  written,  is  in 
its  nature  comparison ; — it  being  the  belief  which  a  witness  enter- 
tains, upon  comparing  the  writing  in  question  with  an  exemplar 
formed  in  his  mind  from  some  previous  knowledge  ' — yet  the  law, 
imtil  the  year  1854,  did  not  allow  the  witness,  or  even  the  jury, 
except  under  certain  special  circumstances,  actually  to  compare  two 
writings  with  each  other,  in  order  to  ascertain  whether  both  were 
written  by  the  same  person.  This  technical  rule  was  peculiar  *  to 
English  common  law.  So  far  as  Nisi  Prius  trials  were  con- 
cerned it  was  abrogated  in  1854  by  the  0.  L.  P.  Act  of  that 


»  Eagleton  v.  Kingston,  1803  (Ld. 
Eldon).  Ld.  Kenj^on,  indeed  (in 
Garrells  v.  Alexander,  1801),  ad- 
mitted the  evidence  of  a  witness  who 
could  only  say  that  the  handwriting 
was  **  like  "  that  of  the  person  whose 
it  was  said  to  be.  Ld.  Wvnford  is 
also  said  (see  2  Ph.  £v.  304,  n.  *) 
to  have  followed  this  iniling  of  Ld. 
Kenyon's.  See,  also,  on  this  ques- 
tion, Beauchamp  v.  Cash,  1822,  and 
Cruise  v,  Clancy,  1844  (Ir.). 

'  Ld.  Eldon,  in  Eagleton  v,  King- 
ston, 1803. 

*  Doe  V,  Suckermore,  1836  (Patte- 
Bon,  J.}. 

*  It  was  directly  opposed  to  the 
practice  permitting  a  comparison  of 
Bandwritmg  existing  in  our  own 
ecclesiastical  coui-ts  (1  Will,  on  Ex. 
309 ;  1  Ought,  tit.  225,  §§1—4;  Doe 
V.  Suckermore,  1836  (Coleridge,  J.) ; 


Beaumont  v,  Perkins,  1809;  Saph  v, 
Atkinson,  1822 ;  Machin  v.  Griudon, 
IToO);  in  our  courts  in  Iildia  (see 
now  **  The  Indian  Evidence  Act, 
1872,"  §  73);  in  the  French  courts 
(Code  de  Proc.  Civ.  Part  1,  liv.  2, 
tit.  10,  §§  193—213;  3  Poth.  GEuvr. 
Posth.  46 ;  Doe  w.  Suckermore,  18^16 
(Coleridge,  J.));  and  in  the  courts 
of  many  of  tne  most  enlightened 
States  in  America  (see  the  N.  York 
Civ.  Code,  §§  1763-1765).  In  Mas- 
sachusetts, Maine,  and  Connecticut, 
it  seems  to  have  hecome  the  settled 
practice  to  admit  any  papers  to  the 
jury,  whether  relevant  to  the  issue 
or  not,  for  the  {)urpose  of  comparison 
of  the  handwriting:  Homer  v.  Wallis, 
1814  (Am. J;  Moody  v.  Ro well,  1835 
TAm.);  Ricnardson  v.  Newcomb,  1838 
(Am.);  IIummond*s case,  1822 (Am.); 
Lyon  V.  Lyman,  1831  (Am.). 
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year.*  And  in  1865  it  was  enacted  by  the  Evidence  and  Practice 
in  Criminal  Cases  Amendment  Act,  1865,* — ^which,  by  §  1  thereof^ 
extends  to  *'  all  courts  of  judicature  as  well  criminal  as  all  others, 
and  to  all  persons  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,"  whether  in  England  or 
Ireland' — ^that*  "comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine,  shall 
be  permitted  to  be  made  by  witnesses ;  and  such  writings,  and  the 
evidence  of  witnesses  respecting  the  same,  may  be  submitted  to  the 
court  and  jury  as  evidence  of  the  genuineness,  or  otherwise,  of  the 
writing  in  dispute."  * 

§  1870.  Under  this  Act  it  seems  clear,  first,  that  any  writings, 
the  genuineness  of  which  is  proved  to  the  sati8f8U}tion,  not  of  the 
jury,  but  of  the  judge,®  may  be  used  for  the  purposes  of  com- 
parison, although  they  may  not  be  admissible  in  evidence  for  any 
other  purpose  in  the  cause ;'  and  next,  that  the  comparison  may 
be  made  either  by  witnesses  acquainted  with  the  handwriting,  or 
by  witnesses  skilled  in  deciphering  handwriting,  or,  without  the 
intervention  of  any  witnesses  at  all,  by  the  jury  themselves,®  or,  in 
the  event  of  there  being  no  jury,  by  the  court.  Therefore,  in  an 
action  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor, 
who  by  his  statement  of  defence  denies  the  indorsement  by  the 
drawer,  the  jury  may,  by  simply  comparing  the  indorsement  with 
the  drawing,  which  is  conclusively  admitted  to  be  genuine,®  find  a 
verdict  for  the  plaintiff,  even  though  no  witness  be  called  to 
disprove  the  defence.^® 

§  1871.  It  further  appears,  that  any  person  whose  handwriting 
is  in  dispute,  and  who  is  present  in  court,  may  be  required  by  the 
judge  to  write  in  his  presence,  and  that  such  writing  may,  under 
the  statute,  then  be  compared  with  the  document  in  question.  ^^ 


»  17  &  18  V.  o.  125,  SS  27.  103 
(now  repealed).  See,  also,  19  &  20 
V.  0.  102,  §  98,  Ir. 

a  28  &  29  V.  c.  18. 

>  The  Act  does  not  extend  to  Scot- 
land :  §  10. 

*  §  8  of  28  &  29  V.  c.  18. 

*  This  rule  has  been  adopted  by 
the  Committee  for  Privileges  in  the 
House  ol  Lords :  Shrewsbury  Peer., 


1857,  H.  L. 

•  See  Egan  v.  Cowan,  1858  (Ir.). 

'  Birch  v.  Ridgway,  1858 ;  Cress- 
well  v.  Jackson,  1860. 

«  Cobbett  V.  Kilminster,  1865  (Mar- 
tin, B.). 

•  Ante,  S  851. 

^®  See,  as  to  the  former  law :  All- 
port  V.  Meek,  1830. 
"  See  Doe  d.  Devine  «.  WikoD, 
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Moreover,  in  all  oases  of  comparison  of  handwriting,  the  wit- 
nesses, the  jury,  and  the  oourt  may  respectively  exercise  their 
judgment  on  the  resemblance  or  difference  of  the  writings  pro- 
duced. In  doing  so,  they  will  sometimes  derive  much  aid  from 
the  evidence  of  experts  with  respect  to  the  general  character  of  the 
handwriting, — ^the  forms  of  the  letters,  and  the  relative  number  of 
diversified  forms  of  each  letter, — the  use  of  capitals,  abbreviations, 
stops,  and  paragraphs, — ^the  mode  of  effecting  erasures,  or  of 
inserting  interlineations  or  corrections, — ^the  adoption  of  peculiar 
expressions, — the  orthography  of  the  words,* — ^the  grammatical 
construction  of  the  sentences, — and  the  style  of  the  composition, — 
and  also  on  the  fact  of  one  or  more  of  the  documents  being 
written  in  a  feigned  hand.^  The  evidence  of  experts  who  merely 
dogmatically  express  what  they  say  is  their  own  opinion,  but  who 
are  not  able  to  point  out  any  reasons  for  it  is,  however,  worthless. 

§  1872.  Many  men  are  capable  of  writing  in  several  different 
hands ;  and,  consequently,  when  the  object  they  have  in  view  is  to 
relieve  themselves  from  liability,  nothing  can  be  easier  than  to  pro- 
duce to  the  jury  genuine  documents,  which  have  been  written  for  the 
express  purpose  of  proving  that  no  similitude  exists  between  them 
and  the  writing  in  dispute.  The  statute  under  consideration  con- 
tains no  check  upon  this.' 


1855,  P.  C. ;  Cobbett  v.  Kilminster, 
1865  (Mai-tin,  B.).  "The  Indian 
Evidence  Act,  1872,"  contains  a 
similar  provision  in  §  73. 

^  This  is  a  test  which  may  often 
be  successfully  applied.  At  the 
Greenwich  County  Court  a  plain- 
tiff, on  one  occasion,  denied  most 
positively  his  handwriting  to  a  re- 
ceipt worded : — *'  Eeceived  the  Hole 
of  the  above.'*  On  bcin^  asked  to 
-write  a  sentence  in  which  the  word 
"whole"  was  introduced,  he  took 
evident  pains  to  disguise  his  writing, 
but  he  adopted  the  above  phonetic 
style  of  spelling,  and  also  persisted 
in  using  the  capital  H.  On  being 
subsequently  threatened  with  an  in- 
dictment for  perjury,  he  absconded. 

*  *•  The  Handwriting  of  Junius 
professionally  investigated  by  Mr. 
Charles  Chaoot,  Expert,"  is  the  most 
instructive  and  scientific  essay  that 
has  ever  been  published  in  llnglish 


respecting  the  best  methods  to  be 
adopted  in  companng  handwritings. 
It  deserves  most  attentive  study,  and 
quite  exhausts  the  subject.  See 
Haudw.  of  Jun.  by  Twistleton  & 
Chabot,  4 to.,  publisned  by  Murray, 
in  1871. 

'  Ld.  Brougham's  Bill  of  1853 
contained  the  following  clause  to 
avoid  this  evil : — **  Where  the  hand- 
writing of  any  person  is  sought  to 
be  disprovfd  by  comparison  with 
other  wi-itings  of  his,  not  admissible 
in  evidence  for  any  other  purpose  in 
the  cause,  such  writings,  before  they 
can  be  compared  with  the  document 
in  question,  must,  if  sought  to  be 
used  by  the  party  in  whose  hand- 
writing they  are,  be  proved  to  have 
been  written  prior  to  any  dispute 
respecting  the  genuineness  of  such 
document."  See  ante,  }  1863,  ad 
fin. 
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§  1873.  The  cases  decided,  prior  to  the  alteration  in  the  law 
effected  by  the  Acts  passed  in  1854,  and  1865,^  are  conflicting,* 
as  to  whether  the  knowledge  of  a  witness,  who  is  called  to  prove 
handwriting,  can  be  tested  in  cross-examination  by  the  opposite 
party  by  the  latter  first  showing  him  other  documents,  which  are 
neither  admissible  as  evidence  in  the  cause,  nor  proved  to  be 
genuine,  then  asking  him  whether  such  documents  were  written 
by  the  same  hand  as  the  paper  in  dispute,  and  on  the  witness 
expressing  his  belief  that  all  the  documents  are  in  the  same  hand- 
writing, proviug  that  those  produced  by  the  cross-examining 
counsel  were  not  genuine,  then  putting  them  in  evidence  in  order 
to  enable  the  jury  to  appreciate  the  testimony  given  by  the  witness  ? 
The  statute  leaves  this  question  untouched;  but  it  is  conceived 
that  the  admission  of  such  evidence  would  best  accord  with  the 
spirit  of  the  uew  law. 

§  1874.  When  documents  are  of  such  antiquity  that  witnesses 
who  have  corresponded  with  the  supposed  writer,  or  who  have  seem 
him  write,  cannot  be  produced,  the  law  will,  from  necessity,  be 
satisfied  with  less  strict  proof  than  is  required  in  other  cases.' 
Such  documents,  when  thirty  years  old,  generally  prove  them- 
selves;^ but  occasions  may  arise  when,  in  order  to  establish 
identity,  it  will  become  necessary  to  prove  the  handwriting.  For 
instance,  if  in  a  pedigree  cause,  or  a  peerage  claim,  a  declaration, 
purporting  to  have  been  written  by  a  deceased  member  of  the 
family,  be  tendered  in  evidence,  the  handwriting  must  be  proved 
in  some  legal  mode,  however  ancient  the  paper  may  be,^  and  then 
the  question  will  arise  how  this  is  to  be  done.  Doubtless,  under 
the  Evidence  and  Practice  in  Criminal  Cases  Amendment  Act, 
1865,*  the  proof  may  be  established  by  producing  from  the  proper 
custody  other  documents  admitted  to  be  genuine,  or  proved  to  have 
been  respected,  treated,  and  acted  upon  as  such  by  the  parties 
interested  in  them,  and  by  then  permitting  witnesses,  whether 

»  See  ante,  §  1869.  *  Ante,  §§  87,  88. 

»  See,    and   compare,   Hughes  v,  •  Tracy   Peer.,    1839-43,   H.  L.; 

Eogers,    1841;     Griffite    v.    Ivory,  Fitzwalter  Peer.,  1843,  H.L.;  More- 

1840;  Young  V.  Honner,  1843.  wood    v.    Wood,    1811;     Taylor   v. 

>  Doe  V.  Suckermore,  1836  (Cole-  Cook,  1820. 

ridge,  Williams,  and  Patteeon,  J  J. ;  *  28  &  29  Y.  c.  18,  §  8,  set  out  ante^ 

and  Ld.  Dexunan).  §  1869. 
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experts  or  others,  and  the  court  and  jury,  to  oompare  suoh  documents 
directly  with  the  paper  in  dispute.^ 

§  1875.  It  is  also  clear  from  a  decision  of  the  House  of  Lords,* 
that,  without  the  production  of  any  documents  for  the  purpose  of 
instituting  a  direct  comparison,  the  handwritiug  under  investiga- 
tion may  be  proved  by  any  witness  who  has  become  acquainted 
with  it  in  the  ordinary  course  of  his  business.  It  having  become 
necessary  to  show  that  a  family  pedigree,  produced  from  the 
proper  custody,  and  purporting  to  have  been  made  some  ninety 
years  before  by  an  ancestor  of  the  claimant,  was  written  by  him, 
the  family  solicitor  of  the  claimant  was  called  to  establish  this 
fact.  On  his  stating  that  he  had  acquired  a  knowledge  of  the 
ancestor's  writing,  from  having  heA  occasion  at  different  times  to 
examine,  in  the  course  of  his  business,  many  deeds  and  other 
instruments  purporting  to  have  been  written  or  signed  by  him,  the 
Lords  considered  this  witness  competent  to  prove  the  handwriting  of 
the  pedigree.  These  principles  were  also  given  effect  to  in  another 
case,'  which  further  shows  that  where  the  writing  is  eighty- 
five  years  old,  it  is  not  necessary  that  any  witness  should  be  called 
to  speak  to  the  death  of  the  writer,  or  to  show  when  he  died,  or 
that  any  search  should  have  been  made  for  persons  who  might 
have  seen  him  write,  or  have  been  able  to  prove  his  signature  in 
the  ordinary  way. 

§  1876.  The  question  still  remains,  whether  a  witness,  in  such 
cases  as  those  just  put,  can  be  called  to  state  that  he  has  acquired 
knowledge  of  the  handwriting  in  question,  not  from  a  course  of 
business,  like  a  party's  solicitor  or  steward,  but  from  sfudf/ing  the 
signatures  attached  to  documents,  which  are  either  admitted  or 
proved  to  be  genuine,  but  which  are  not  produced^  for  the  express 
purpose  of  speaking  to  the  identity  of  the  writer.  The  House  of 
Lords^  has, — ^in  apparent  opposition  to  several  older  authorities,* — 


>  This  oouree  was  allowable  to  a 
great  extent  under  the  old  law.  See 
Davies  v.  Lowndes,  1843;  Doe  v, 
Tarver,  1824  (Abbott,  C.J.);  Anon., 
undated,  cited  id.  (Lawrence,  J.); 
Boe  V.  Hawlings,  1806  (Le  Blanc, 
J.),  on  two  occasions ;  More  wood  v. 
Wood,  18ll(Hotham,  B.);  Taylor  o. 
Cook;  1820  (Bichards,  C.B.). 


»  Fitzwalter  Peer.,  1843,  H.  L. 
See  Crawford  and  Lindsay  Peer., 
1848,  H.  L. 

*  Doe  V.  Davies,  1847. 

*  In  the  Fitzwalter  Peerage  case, 
1843,  H.  L. 

*  See  Sparrow  v.  FaiTant,  1819 
(Holrovd,  J.) ;  Doe  v.  Lyne,  1822, 
(id.);  Beer  v.  Ward,  1821,  cited  id- 
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ddoided  that  such  testimony  is  inadmissible,  and  the  modem 
lation  as  to  proof  of  handwriting,^  does  not  seem  to  have  interfered 
with  this  decision. 

§  1877.  Independently  of  cases  in  which  handwriting  is  sought 
to  be  proved  by  actual  comparison,  the  testimony  of  skilled  wit- 
nesses will  occasionally  be  admissible  for  the  purpose  of  throwing 
light  upon  a  document  which  is  in  dispute.  In  the  first  place,  if 
a  writing  be  ancient,  an  expert  may  state  his  belief  as  to  the 
probable  period  at  which  it  was  written,  for  the  character  of  hand- 
writing varies  according  to  the  progress  of  civilisation,  and  anti- 
quarian knowledge,  consequently,  affords  much  assistanoe  in 
arriving  at  a  conclusion  as  to  the  value  of  a  document.'  In  the 
second  place,  if  a  question  arise  whether  a  paper  is  written  in  a 
feigned  or  a  natural  hand,'  the  opinions  of  witnesses  whose  duty  it 
has  been  to  detect  forgeries  will  probably  be  admissible  in  this 
country,^  and  certainly  are  so  in  America,^  as  such  persons  are 
more  capable  of  pronouncing  a  safe  opinion  on  this  subject  than 
ordinary  men.*  Still,  as  experts  usually  come  with  a  bias  on  their 
minds  to  support  the  cause  in  which  they  are  embarked,  little 
weight  will  in  general  be  attached  to  the  evidence  which  they 
give,'  unless  it  be  obviously  based  on  sensible  reasoning. 

§  1878.  In  ordinary  cases,  when  a  witness  is  called  to  speak  to 
handwriting,  the  docimient  itself  is  produced  in  court.  This  course 
may,  however,  occasionally  be  highly  inconvenient  or  even  im- 
possible. For  instemce,  suppose  it  necessary  to  identify  a  person, 
who  has  either  written  a  paper  which  is  lost,  or  has  signed  a 
record  or  public  register,  the  removal  of  which  from  its  proper 


(Dallas,  G.J,,  and  Ld.  Tenterden); 
Anon.,  1846  (Ld.  Hardwicke) ;  Doe 
V.  Suckermore,  1836. 
1  Set  out  ante,  §  1869. 

*  Doe  V.  Suckermore,  1836  (Cole- 
ridge, J.);  Tracy  Peer.,  1839-43,  H.L. 

*  Those  interested  in  tracing  a 
gimilarity  between  feigned  and  natu- 
ral handwriting,  will  find  in  the  4th 
vol.  of  Ld.  Chatham's  Corresp.  (at 
p.  37  of  the  fac-similes  of  auto- 
graphs), a  curious  comparison  of  the 
upright  writing  of  Junius  with  the 
running-hand  of  Sir  Ph.  Francis. 
See,  alM),  ante,  $  1871,  n. 


*  B.  V.  Coleman,  1852  (CreeswelL 
J.). 

*  Hammond's  case,  1822  (Am.), 
Moody  V.  Bowell,  1835  (Am,) ;  Com. 
V.  Carey,  1823  (Am.) ;  Lyon  v, 
Lyman,  1831  (Am.);  Lodge  v. 
Phipher,  1824  (Am.). 

*  E.  V.  Cator,  1802  (Hotham,  B.); 
Gk)odtitle  v.  Braham,  1792 ;  Doe  v. 
Suckermore,  1836;  Fitzwalter  Peer., 
1843,  H.  L.  (Ld.  Brougham). 

'  Tracv  Peer.,  1839-43,  H.  L.  (Ld. 
Campbell);  Chirney  v.  Langlands, 
1822. 
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place  of  ouBtodj  cannot  be  enforced.  In  Buoh  ccuses  the  witness 
may  be  allowed  to  prove  fiuch  person's  handwriting  without  pro- 
ducing the  original  document.^ 

§  1879.  To  facilitate  the  reading  of  documents  on  trials  in  the 
County  Courts,  a  S»ule  provides  as  follows : — "  Where  any  docu- 
ments, which  would,  if  duly  proved,  be  admissible  in  evidence,  are 
produced  to  the  court  from  proper  custody,  they  shall  be  read 
without  further  proof,  if,  in  the  opinion  of  the  judge,  they  appear 
genuine,  and  if  no  objection  be  taken  thereto ;  and  if  the  admis- 
sion of  any  document  so  produced  be  objected  to,  the  judge  may 
adjourn  the  hearing  for  the  proof  of  the  documents,  and  the  party 
objecting  shall  pay  the  costs  caused  by  such  objection,  in  case  the 
documents  shall  afterwards  be  proved,  unless  the  judge  shall  other- 
wise order."* 

§  1880.*  The  admimhility  and  effect  of  private  writings,  when 
offered  in  evidence,  have  been  incidentally  considered,  under  various 
heads,  in  the  preceding  pages,  so  far  as  they  are  established  and 
governed  by  any  rules  of  law. 

*  Saj-er  v.  Glo88op,  1848.  •  Gr.  Ev.  §  583,  in  part. 

»  0.  0.  E.  Old.  XYIIL  r.  8. 
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AMEKICAI^^  NOTES. 

Private  WritingB.  —  The  admissibility  and  effect  of  written  state- 
meuts  apparently  are,  in  general,  governed  by  the  same  rules  that 
apply  to  statements  which  are  oral. 

In  three  points,  chiefly,  do  private  writing^  invite  to  distinct 
treatment.  (1)  The  Manner  of  their  Production;  (2)  The  Proof 
of  their  Execution ;  (3)  The  Proof  of  their  Contents. 

Production  of  Pbiva-te  Documents.  —  The  rules  regulating 
such  production  vary,  —  according  as  the  documents  consist :  — 
(1)  Of  papers  in  control  of  opponent ;  (2)  Of  papers  in  possession 
of  third  parties. 

(1)  Papers  in  control  of  opponent,  —  At  common  law,  docu- 
ments and  papers  in  the  possession  of  an  adversary,  however  im- 
portant to  a  party's  case,  were  practically  inaccessible  to  him. 

He  must  content  himself  with  notifying  the  other  side  to  pro- 
duce such  documents  at  the  triaL  But  a  notification  of  this  nature 
carried  few  consequences,  in  case  of  refusal.  The  party  asking  for 
production  was  merely  at  liberty  to  introduce  secondary  evidence. 

It  was  further  true  that  where  a  party,  on  notice,  had  declined  to 
produce  a  certain  document,  and  the  notifying  party  had  thereupon 
proved  its  contents,  the  party  refusing  production  would  not  be 
allowed  to  produce  the  original.  Doon  v,  Donaher,  113  Mass.  151 
(1873). 

It  frequently  happened  that  the  above  were  comparatively  value- 
less privileges,  and  that  actual  inspection  of  the  original  might  be 
necessary  adequately  to  support  a  claim  or   ground  a  defence. 

Equitable  Relief,  — Relief  from  such  a  practical  denial  of  produc- 
tion was  first  obtainable  solely  in  equity  by  means  of  a  bill  for 
discovery.       2  Story  Eq.  Juris.  §  689. 

On  such  a  bill  it  is  not  necessary  to  aver  or  prove  that  the  dis- 
covery sought  is  absolutely  necessary  to  the  complainant's  case. 
It  is  sufficient,  if  it  is  material.  Howell  v.  Ashmore,  9  N.  J.  Eq. 
S2  (1852). 

Statutory  Relief,  —  Statutory  relief  for  obtaining  discovery  has, 
however,  in  many  and,  indeed,  most  of  the  states  been  invoked  in 
addition  to  the  equitable  methods  of  discovery.  The  methods 
provided  in  this  way  have,  as  a  rule,  proved  in  practice  to  be  so 
much  simpler  and  more  direct,  as  to  cause  their  substitution  for  the 
equitable  remedies. 

Statutory  discovery  has  followed  somewhat  different  lines,  which 
cannot  profitably  be  traced  within  the  compass  of  a  note  though  a 
substantial  similarity  is  naturally  observable. 

The  early  statutes  of  New  York,  for  example,  conferred  a  similar 
power  to  order  production,  enforced  by  striking  out  the  defendant's 
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answer  and  ordering  judgment  for  the  plaintiff.  Gould  v.  McCarty, 
11  N.  Y.  676  (1854). 

*'  An  inspection  of  books  and  papers  will  be  granted,  if  facts  and 
circumstances  are  shown  which  warrant  a  presumption  that  the 
book  or  document  sought  contains  evidence  which  will  prove,  or 
tend  to  prove,  some  fact  which  the  party  applying  has  to  establish. 
(Rule  XV  of  the  Supreme  Court;  Davis  agt.  Dunham,  13  How., 
425 ;  Commercial  Bank  of  Albany  agt.  Dunham,  id.,  341 ;  Hoy t 
agt.  American  Exchange  Bank,  1  Duer,  652 ;  Jackling  agt.  Edwards, 
3  E.  D.  Smith,  539.)  The  applicant  is  not  required  to  prove  posi- 
tively that  the  documentary  evidence  exists,  as  the  right  given 
is  one  of  discovery;  but  he  must  show  sufficient  to  satisfy  the 
court  that  there  is  good  reason  to  suppose  that  the  opposite  party 
has  documentary  evidence  in  his  possession  material  to  the  matter 
in  issue,  and  the  presumption  that  he  has,  becomes  a  very  strong 
one,  if,  with  the  means  of  knowledge  in  his  power,  he  does  not 
deny  the  fact."  Lefferts  v.  Brampton,  24  How.  Prac.  257  (1862). 
In  certain  states  ^'a  judge  is  authorized  to  make  an  order  for  an 
inspection,  or  copy,  or  permission  to  take  a  copy  of  any  books, 
papers,  and  documents  containing  evidence  relating  to  the  merits 
of  the  action  or  the  defense  therein."  Thompson  v.  Erie  R.  R., 
9  Abb.  (N.  Y.)  Prac.  N.  S.  230  (1870). 

Of  the  practice  under  such  an  order  the  court  say:  "The  rules 
which  apply  to  applications  of  this  kind  are  well  settled.  The 
party  desirous  of  a  discovery  must  show,  to  the  satisfaction  of  the 
court,  or  officer,  that  the  books  or  papers  which  he  seeks  to  have 
produced  contain  evidence  relating  to  the  merits  of  the  action. 
He  must  state  the  facts  and  circumstances  upon  which  the  dis- 
covery is  claimed,  and  the  statement  of  the  facts  must  be  sufficient 
to  satisfy  the  court  or  officer  that  there  is  reason  to  believe  that 
the  books  which  the  party  seeks  to  obtain,  'do  in  fact  contain 
material  evidence  (Davis  v,  Dunham,  13  How.  Pr.,  425 ;  Hoyt  v. 
American  Exchange  Bank,  1  Duer,  652;  8  How.  Pr.,  89).  It  is 
not  enough  that  the  party  believes  or  is  advised  that  the  paper 
contains  material  evidence.  Facts  must  be  shown  to  support  it 
(Morrison  v.  Sturges,  26  How.  Pr.,  177 ;  see,  also  Husson  v.  Fox, 
15  Abb.  Pr.,  464;  People  v.  Rector,  &c.  of  Trinity  Church,  6  Id., 
177).  The  moving  papers  should  be  such  as  to  enable  the  court, 
to  see  that  the  documents  relate  to  the  merits,  and  that  they  will 
be  presumptively  material  in  preparing  for  trial,  and  if  that  ap- 
pears, the  oath  of  the  party  to  that  effect  is  not  even  necessary. 
As  was  said  in  Hoyt  v.  American  Exchange  Bank  (1  Duer,  655), 
*  Enough  must  be  stated  to  justify  a  presumption  that  the  docu- 
ments relating  to  a  specified  subject  matter  exist,  are  in  possession 
or  control  of  the  other  party,  and  that  they  will  tend  to  establish 
some  claim  or  defense  of  the  party  seeking  for  the  discovery.''' 
Thompson  v.  Erie  Railway  Co.,  9  Abb.  Prac.  212,  225  (1870). 
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Under  an  early  statate  of  the  United  States  (Act  of  Sept.  24th, 
1789,  §  15 ;  1  Stat,  at  Large,  82)  the  courts  of  the  United  States 
were  empowered  to  compel  the  production  of  books  and  papers  at 
law.  Held^  that  the  court  could  enforce  such  an  order  by  a  non- 
suit or  default  upon  non-production  of  the  paper.  "  Curtis,  J.  By 
the  common  law,  a  notice  to  produce  a  paper,  merely  enables  the 
party  to  give  parol  evidence  of  its  contents,  if  it  be  not  produced. 
Its  non-production  has  no  other  legal  consequence.  This  act  of  Con- 
gress has  attached  to  the  non-production  of  a  piaper,  ordered  to  be 
produced  at  the  trial,  the  penalty  of  a  nonsuit  or  default.  This  is 
the  whole  extent  of  the  law.  It  does  not  enable  parties  to  compel 
the  production  of  papers  before  trial,  but  only  at  the  trial,  by  making 
such  a  case,  and  obtaining  such  an  order  as  the  act  contemplates. 
The  applicant  must  show  that  the  paper  exists,  and  is  in  the  control 
of  the  other  party ;  that  it  is  pertinent  to  the  issue,  and  that  the 
case  is  such  that  a  court  of  equity  would  compel  its  discovery." 
lasigi  V.  Brown,  1  Curtis  C.  Ct.  401  (1853). 

But  the  plaintiff  is  to  be  nonsuited  only  after  an  order  for  the 
production,  at  least  iiisi^  has  been  granted.  Dunham  v.  Kiley,  4 
Wash.  C.  Ct.  126  (1821). 

Such  an  order  for  production  is  enforced  by  process  of  contempt. 
Erie  R.  R.  v.  Heath,  8  Blatch.  413  (1871). 

Judicial  Relief,  —  At  common  law,  relief  of  such  a  nature  as  has 
been  conferred  by  statute  was  denied,  —  except  in  cases  "  where  the 
instrument  to  be  inspected  or  copied  is  the  immediate  foundation 
of  the  action ;  and  in  a  few  other  cases,  depending  on  peculiar  cir- 
cumstances."   Bank  of  Utica  v,  Hillard,  6  Cowen,  62  (1826). 

But  a  more  extended  power  has  been  claimed  in  New  Jersey. 
**  At  common  law  and  independently  of  recent  statutes,  courts  of  law 
had  the  power  to  order  inspection  of  papers  which,  by  the  pleadings 
or  by  being  used  in- evidence,  came  within  the  control  of  the  court. 
When  any  deed  is  showed  in  court,  the  deed,  by  judgment  of  law, 
doth  remain  in  court  all  the  term  at  which  it  is  showed,  for  the 
whole  term  is  as  one  day,  and  the  party  may  demand  oyer  during 
the  time  it  is  so  in  court.  Wymark's  Case,  5  Rep.  74 ;  Simpson  v. 
Garside,  2  Lutwyche,  705.  A  new  trial  having  been  granted,  the 
court  allowed  the  plaintiff  inspection  of  a  deed  read  in  evidence  by 
the  defendant  at  the  first  trial,  but  denied  it  as  to  another  deed,  the 
execution  of  which  was  admitted  at  the  former  trial,  but  which  was 
not  offered  in  evidence.    Hewitt  v.  Pigott,  7  Bing.  400. 

But  the  court,  in  exercising  this  control  over  papers  and  docu- 
ments offered  in  evidence,  will  merely  grant  inspection  and  exami- 
nation by  the  party  and  his  witnesses,  either  in  open  court  or  before 
an  officer  of  the  court,  or  in  the  presence  of  the  party  producing 
them,  or  his  attorney,  and  will  not  take  them  from  the  latter  and 
deliver  them  into  the  possession  of  the  other  side.  2  Taylor  on  Ev^ 
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§  1593;  Thomas  v.  Dunn,  6  M.  &  G.  274."    Hilyard  v.  Township 
of  Harrison,  37  N.  J.  L.  170  (1874). 

(2)  Papers  in  hands  of  third  party,  —  Where  the  document  of 
which  production  is  sought  is  in  the  possession  of  a  person  within 
the  jurisdiction  of  the  court,  such  person  can  usually  be  compelled 
to  produce  the  same  by  means  of  a  subpoena  duces  tecum.  Lane  t;. 
Cole,  12  Barb.  680  (1862) ;  Bull  v.  Loveland,  10  Pick.  9, 14  (1830). 

An  unjustifiable  failure  to  comply  with  the  summons  is  a  contempt 
of  court.     Lane  v.  Cole,  12  Barb.  680  (1852). 

And,  in  addition,  renders  the  perverse  witness  liable  civilly  for 
all  damages  which  his  conduct  may  cause.  Lane  v.  Cole,  12  Barb. 
680  (1852). 

It  is  no  excuse  for  failure  to  produce  a  document  under  a  subpoena 
duces  tecum  that  its  production  would  injuriously  affect  the  pecu- 
niary interest  of  the  witness.  Bull  v.  Loveland,  10  Pick.  9  (1830) ; 
Hawkins  v.  Sumter,  4  Desaussure\s,  S.  C.  446  (1814).  "There  seems 
to  be  no  difference  in  principle,  between  compelling  a  witness  to 
produce  a  document  in  his  possession,  under  a  subpoena  duces  tecum^ 
in  a  case  where  the  party  calling  the  witness  has  a  right  to  the  use 
of  such  document,  and  compelling  him  to  give  testimony,  when  the 
facts  lie  in  his  own  knowledge.  It  has  been  decided,  though  it  was 
formerly  doubted,  that  a  subpoena  duces  tecum  is  a  writ  of  compul- 
sory obligation,  which  the  court  has  power  to  issue,  and  which  the 
witness  is  bound  to  obey,  and  which  will  be  enforced  by  proper 
process  to  compel  the  production  of  the  paper,  when  the  witness  has 
no  lawful  or  reasonable  excuse  for  withholding  it.  Amey  v.  Long, 
9  East,  473 ;  Corsen  v.  Dubois,  1  Holt's,  N.  P.  R.  289.  But  of  such 
lawful  or  reasonable  excuse  the  court  at  nisi  prius,  and  not  the  wit- 
ness is  to  judge.  And  when  the  witness  has  the  paper  ready  to 
produce,  in  obedience  to  the  summons,  but  claims  to  retain  it  on  the 
gi'ound  of  legal  or  equitable  interests  of  his  own,  it  is  a  question  to 
the  discretion  of  the  court,  under  the  circumstances  of  the  case, 
whether  the  witness  ought  to  produce,  or  is  entitled  to  withhold  the 
paper."    Bull  v.  Loveland,  10  Pick.  9  (1830). 

A  different  view  is  adopted  by  the  supreme  court  of  Mississippi. 

"  By  the  writ  of  subpoena  duces  tecum,  the  witness  is  compelled  to 
produce  all  documents  in  possession,  unless  he  have  a  reasonable 
excuse  to  the  contrary,  of  the  validity  of  which  excuse  the  court,  and 
not  the  witness,  is  to  judge.  3  Stark,  on  Ev.  1721.  It  seems  that 
a  witness  is  not  compellable  to  produce  title  deeds,  where  the  pro- 
duction would  prejudice  his  civil  rights.  lb.  1722.  But  it  is  the 
duty  of  the  witness  to  obey  the  subpoena,  and  bring  the  document 
with  him  ;  and  it  is  a  question  of  law  for  the  court  whether,  upon 
principles  of  justice  and  equity,  the  production  of  the  instrument 
ought  to  be  enforced."  Chaplain  r.  Briscoe,  5  S.  &  M.  198,  208 
(1845). 
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A  witness  is,  however,  excused  from  producing  books  or  paper 
which  may  tend  to  convict  him  of  a  crime  or  misdemeanor.  Bjass 
V.  Sullivan,  21  How.  (N.  Y.)  Prac.  60  (1860). 

And,  in  general,  it  may  be  said  that  the  rule  refusing  to  compel  a 
witness  to  produce,  under  a  svhpcena  duces  tecum,  documents  tending 
to  criminate  himself  is  merely  part  of  the  general  principle,  stated 
supra^  that  writings  and  oral  testimony  stand  on  the  same  footing  as 
regards  admissibility,  —  and  consequently  are  equally  privileged  in 
like  cases.  So  papers  intrusted  to  an  attorney  by  his  client  are 
equally  privileged  with  oral  communications.  Crosby  v.  Berger,  11 
Paige's  Chan.  377  (1844) ;  Durkee  r.  Leland,  4  Vt.  612  (1832). 

And  this  is  true  even  where  the  papers  do  not  come  directly  from 
the  client  himself,  but  are  given  to  the  attorney  by  a  third  person 
for  the  client.     Jackson  v.  Burtis,  14  Johns.  391  (1817). 

Or  that  the  papers  have  been  left  with  the  attorney  by  a  client  in 
another  case.     Lynde  v.  Judd,  3  Day,  499  (1807). 

So  written  communications  to  the  state  department,  revealing  the 
commission  of  offences  against  the  laws,  are  equally  within  the  rule 
allowing  the  custodian  of  such  confidences  to  refuse  to  disclose  them. 
Production  of  such  documents  cannot  be  compelled  under  a  subpoena. 
Gray  v.  Pentland,  2  S.  &  R.  23  (1851). 

Proof  of  Execution.  —  Proof  of  the  execution  of  private 
documents  presents  points  requiring  especial  mention  only  when 
the  execution  of  the  writing  is  certified  by  an  attesting  witness. 

Where  there  is  no  attestation,  proof  is  directed  merely  to 
establishing  the  fact  that  the  signature,  if  any,  is  genuine.  *^A 
written  instrument,  not  attested  by  a  subscribing  witness,  is 
sufficiently  proved  to  authorize  its  introduction,  by  competent 
proof  that  the  signature  of  the  person,  whose  name  is  undersigned, 
is  genuine.  The  party  producing  it  is  not  required  to  proceed 
further  upon  a  mere  suggestion  of  a  false  date,  when  there  are  no 
indications  of  falsity  found  upon  the  paper,  and  prove,  that  it 
was  actually  made  on  the  day  of  the  date.  After  proof  that  the 
signature  is  genuine,  the  law  presumes,  that  the  instrument  in  all 
its  parts  is  genuine,  also,  when  there  are  no  indications  to  be  found 
upon  it  to  rebut  such  a  presumption."  Pullen  v.  Hutchinson, 
25  Me.  249  (1845). 

Where  the  defendant's  alleged  contract  was  in  writing,  and  upon 
being  asked  to  identify  his  signature  he  replied,  "  The  signature 
resembles  mine,  I  wish  to  have  the  contract  identified  before 
answering  further,"  this  reply,  coupled  with  the  absence  of  any 
later  denial,  was  held  to  be  enough.  White  v.  Solomon,  164  Mass. 
616  (1895). 

If  there  is  no  signature,  the  fact  to  be  established  is  that  the 
document  is  in  the  handwriting  of  the  person  who  is  claimed  to 
have  written  it. 
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Execution  of  Attested  Writings.  —  The  case  of  documents 
to  which  there  is  an  attesting  witness  presents  a  striking  and 
almost  solitary  example  of  what  Bentham  has  felicitously  denom- 
inated '^  pre-appointed  evidence."  1  Bentham,  Jud.  Ev.  256;  Ibid. 
435 ;  2  Benth.  Jud.  Ev.  435.  Bentham's  idea  is  that  when  a  party 
about  to  do  a  deliberate  act  calls  particular  persons  to  witness,  in 
order  that  they  might  be  able  to  bear  testimony  to  it  on  future  occa- 
sions, their  evidence  is  pre-appointed  or  pre-constituted.  In  the 
intendment  of  law,  originally  correct  and  at  all  times  explainable 
under  the  historical  development  of  the  rule,  the  parties,  by  using  an 
attesting  witness,  have  pre-arranged  that  he  should  be  the  custodian 
of  all  attendant  facts  bearing  upon  the  execution  of  the  instrument, 
and  that  when  the  same  is  offered  in  evidence  by  either  as  against 
the  other,  the  legally  appointed  custodian  of  the  facts  attending 
the  execution  shall  be  called  upon  to  state  them. 

The  pre-appointed  nature  of  such  evidence  was  clearly  recognized 
in  the  earlier  practice  of  empanelling  the  attesting  witnesses  as 
part  of  the  jury  itself;  — in  days  when  juries  decided  upon  personal 
knowledge  rather  than  upon  evidence  —  in  the  modern  sense.  "  In 
the  early  periods  of  the  English  law,  the  names  of  the  witnesses  were 
always  registered  in  the  body  of  the  deed.  They  were  selected 
from  the  best  men  in  the  neighbourhood;  and  if  the  deed  was 
denied,  they  formed  a  necessary  part  of  the  jury,  who  was  to  try 
its  validity.  This  rule  continued,  until  the  statute  12  Edw.  11.  c.  2. 
allowed  the  inquest  to  be  taken,  without  any  of  the  witnesses 
being  associated  with  the  jury  ;  but  they  were  still  to  be  summoned 
as  usual.  'It  is  agreed,'  says  the  statute,  'that  when  a  deed, 
release,  acquittance,  or  other  writing,  is  denied  in  the  king's  court, 
wherein  the  witnesses  be  named,  process  shall  be  awarded  to  cause 
such  witnesses  to  appear,  as  before  hath  been  used.'  The  practice 
of  joining  the  witnesses  to  the  jury,  continued  throughout  the  reign 
of  Edw.  III.  and  Fortescue,  (de  Laud.  Leg.  Ang.  c.  32.)  mentions 
it  as  existing  in  the  reign  of  Hen.  YI.  It  gradually  fell  into 
disuse,  and  ceased  about  the  time  of  Hen.  VIII.  and  until  that 
period,  the  process  to  bring  in  the  witnesses,  upon  the  denial  of  a 
deed,  continued,  of  which  numerous  instances  are  collected  from 
the  Year  Books,  by  Brooke.     (Tit.  Testmoignes.) 

When,  therefore,  the  ancient  law  required  the  witnesses  to  a  deed 
to  form  part  of  the  jury,  and  continued  down  to  the  time  of  Hen. 
YIII.  to  compel  them  to  come  in,  by  similar  process  as  that 
awarded  for  the  jury,  (see  Eeg.  Brev.  Jud.  60.  and  Thesaurus 
Brevium,  S8.)  it  cannot  be  supposed  that  the  notion  of  proving  a 
deed,  by  the  confession  of  the  party,  in  paisy  was  ever  thought  of 
or  admitted."    Fox  v.  Reil,  3  Johns.  477  (1808). 

Therefore,  ''the  general  rule  is  well  settled,  that  when  there 
is  a  subscribing  witness,  that  witness  must  first  be  called  to  prove 
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the  execution/'  Kinney  v.  Flynn,  2  E.  L  319  (1852) ;  Pearl  v. 
Allen,  1  Tyler  (Vt.),  4  (1800) ;  Fletcher  v.  Perry,  (Ga.)  23  8.  E. 
824  (1895).    The  rule  applies  to  all  attested  instruments. 

A  written  contract  is  equally  within  the  rule  as  a  deed  would  be, 
Davis  V.  Alston,  61  Ga.  225  (1878). 

So  of  a  promissory  note,  Quimby  v.  Buzzell,  16  Me.  470  (1840). 

But  a  relaxation  of  the  rule  to  the  extent  of  admitting  con- 
fessions of  the  maker  in  case  of  a  promissory  note,  as  equivalent 
to  proof  by  a  subscribing  witness,  has  been  admitted  in  the  supreme 
court  of  New  York,  Hall  v.  Phelps,  2  Johns.  451  (1807). 

But  the  same  court  shortly  afterward,  refused  to  extend  the 
same  relaxation  to  specialties,  e.  g.  a  bond,  and  the  stricter  rule  is 
the  better  law.     Fox  v.  Eeil,  3  Johns.  477  (1808). 

As  to  who  is,  properly  speaking,  a  subscribing  witness,  an  early 
New  York  case  holds  as  follows :  ''  A  subscribing  witness  is  one 
who  was,  present  when  the  instrument  was  executed,  and  who  at 
that  time  subscribed  his  name  to  it  as  a  witness  of  the  execution. 
(Henry  v.  Bishop,  2  Wend.  575.)  The  witness  need  not  be  present 
at  the  moment  of  execution.  If  he  is  called  in  by  the  parties 
immediately  afterwards,  and  told  that  it  is  their  deed  or  agreement, 
and  requested  to  subscribe  his  name  as  a  witness,  that  will  be 
enough.  The  execution  by  the  parties,  and  the  subscribing  by  the 
witness,  are  then  considered  as  parts  of  the  same  transaction. 
(Parke  t;.  Mears,  3  Esp.  R.  171,  2  Bos.  &  Pull.  217,  S.  C. ;  Powell 
V,  Blackett,  1  Esp.  R.  97 ;  Lesher  v,  Levan,  2  Dall.  96 ;  Grellier  v. 
Neale,  Peake's  Cas.  146 ;  Munns  r.  Dupont,  3  Wash.  C.  C.  Rep. 
31,  42 ;  and  see  per  Lawrence  and  Cliambre,  Js.,  in  Wright  v, 
Wakefield,  4  Taunt.  220.)  But  although  the  witness  was  present 
at  the  execution,  if  he  did  not  subscribe  the  instrument  at  that 
time,  but  did  it  afterwards  without  the  request  of  the  parties,  he  is 
not  a  good  attesting  witness.  He  may  prove  the  instrument  if 
there  was  no  attesting  witness,  because  he  saw  it  executed,  and 
there  is  no  better  evidence  of  the  execution.  But  if  there  was  a 
subscribing  witness  at  the  time,  he  must  be  called.  (Henry  r. 
Bishop,  2  Wend.  575;  McCraw  v.  Gentry,  3  Camp.  232.)  These 
distinctions  may  be  enforced  by  considering  the  reasons  for  requir- 
ing the  subscribing  witness,  to  the  exclusion  of  all  other  modes  of 
proving  the  instrument.  He  must  be  called,  if  within  the  reach  of 
process,  because  he  may  be  able  to  state  the  time  of  the  execution, 
and  other  material  facts  attending  the  transaction,  which  may  not 
be  within  the  knowledge  of  any  other  witness ;  and  for  the  further 
reason,  that  he  is  the  person  selected  and  agreed  on  by  the  parties 
as  the  witness  of  their  act  in  making  the  instrument,  with  the 
attending  circumstances."  HoUenback  v,  Fleming,  6  Hill,  303 
(1844) ;  Homer  v.  Wallis,  11  Mass.  309  (1814). 

Where  the  signatures  of  individuals,  without  more,  are  appended 
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to  a  writing  in  the  place  where  attesting  witnesses  usually  sign, 
and  the  names  of  such  witnesses  are  not  mentioned  in  the  body  of 
the  instrument  as  grantors  or  grantees,  or  otherwise,  ''  they  most 
fairly  may  be  deemed  to  be  witnesses  to  the  instrument."  Chaplain 
V,  Briscoe,  11  S.  &  M.  372  (1848). 

The  rule  under  consideration  applies  equally  where  the  attesting 
witness  signs  by  a  mark.  Kinney  v.  Flynn,  2  E.  I.  319  (1852). 
<<  The  plaintiff  claims  that  this  is  no  attestation  in  law,  the  witness 
having  merely  made  her  mark  without  writing  her  name  and  claims 
that  such  attestation  is  a  mere  nullity.  It  is  no  objection  to  the 
attestation  of  a  will  that  the  witness  made  her  mark.  It  still 
appears  that  she  was  a  witness  of  the  execution  —  the  witness  upon 
whom  the  parties  rely  for  proof  of  the  fact.  The  only  difficulty  in 
such  cases  is  that  where  the  witness  cannot  be  produced,  one  usual 
mode  of  secondary  proof  cannot  be  had,  viz.  :  the  hand-writing  of 
the  witness.  But  it  in  no  way  affects  the  testimony  of  the  attest- 
ing witness  himself.  It  is  still  as  important  to  the  parties  to  have 
his  knowledge  of  what  took  place  at  the  time.  It  neither  affects 
his  competency  or  his  means  of  knowledge.''  Kinney  v.  Flynn, 
2  R.  I.  319  (1852). 

On  the  contrary,  it  has  been  held  in  Georgia,  where  a  witness  had 
attested  an  instrument  by  his  mark,  and  his  attendance  could  not 
be  produced,  that  the  mark  could  be  disregarded  and  proof  directed 
to  authenticating  the  signature  of  the  party  himself.  ^'  In  the  case 
under  consideration,  there  was  no  handwriting.  The  name  of  the 
witness  is  written  by  another,  and  he  makes  a  cross  mark.  In  this, 
there  is  nothing  distinctive  to  fix  its  identity.  Who  can  know  it  ? 
Upon  this  point  then,  we  think  the  Court  was  right  in  treating 
such  a  signature  as  a  nullity,  and  allowing  the  handwriting  of  the 
party  to  be  proved.  His  admission  that  he  executed  the  paper, 
would  have  answered  the  same  purpose."  Watts  v.  Kilburn,  7  Ga. 
356  (1849). 

For  the  operation  of  the  rule  requiring  the  calling  of  an  attesting 
witness,  the  attested  writing  must  be  one  on  which  the  suit  is 
brought,  or  on  which  one  of  the  parties  relies.  "  It  is  undoubtedly 
a  general  rule  of  law,  that  instruments  in  writing,  introduced  by  a 
party,  purporting  to  be  witnessed  by  a  subscribing  witness,  are  not 
allowed  to  go  in  evidence,  till  the  execution  of  them  has  been  proved 
by  such  witness,  if  to  be  found  within  the  jurisdiction  of  the  Court. 
But  it  is  believed  that  this  rule  does  not  extend  so  far  as  to  require 
every  such  instrument,  which  may  incidentally  and  collaterally  be 
introduced,  to  be  so  proved.  -  If  it  be  the  foundation  of  a  party's 
claim,  or  if  he  be  privy  to  it,  or  if  it  purport  to  be  executed  by  his 
adversary,  there  may  be  good  reason  for  holding  him  to  strict  proof 
of  its  execution.  But  if  it  be  wholly  inter  alios,  under  whom 
neither  party  can  claim  to  deduce  any  right,  title,  or  interest,  to 
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bimselfy  it  wotQd  be  carrying  the  rale  to  a  more  rigorons  and  incon- 
venient extent,  than  the  reason  and  spirit  of  it  would  seem  to 
warrant.  In  this  instance,  the  writing  was  produced  by  the  wit- 
ness, at  the  suggestion  of  the  defendant,  as  corroborative  of  his 
testimony,  or  to  enable  the  adverse  party  to  determine  whether  it 
was  in  conformity  to  the  evidence  contained  in  the  writing.  The 
introduction  of  it  was  merely  collateral  and  incidental,  and  cannot 
therefore  be  considered  as  within  the  reason  of  the  rule  requiring 
))roof  of  its  execution  by  the  subscribing  witness."  Ayers  v. 
Hewett,  19  Me.  281  (1841). 

Accordingly,  on  an  indictment  for  obtaining  goods  by  false  pre- 
tences, the  alleged  false  pretence  was  with  reference  to  the  transfer 
of  a  mortgage  alleged  to  be  fraudulent.  The  mortgage  purported 
to  have  been  executed  in  the  presence  of  two  witnesses ;  but  was 
admitted  when  offered  by  the  government,  without  calling  the 
attesting  witnesses.  Held, — No  error;  *Hhis  being  a  criminal 
case,  and  the  action  not  being  founded  upon  that  instrument.'^ 
Territory  v.  Ely,  6  Dak.  128  (1889). 

So  where  ownership  of  personal  property  is  shown  by  evidence 
of  a  promissory  note  given  in  part  payment  for  it,  the  execution  of 
the  note  need  not  be  proved  by  the  evidence  of  an  attesting  witness. 
''The  plaintiff's  alleged  purchase  and  acquisition  of  title  from  Mrs. 
Kussell  rested  in  parol.  The  note  he  executed  to  her  was  not  a 
muniment  of  his  title,  but  was  a  mere  circumstance  of  the  purchase, 
showing  in  connection  with  the  other  evidence,  the  consideration  of 
the  purchase,  and  how  it  was  evidenced  or  paid.  The  note  was  inci- 
dental merely  to  the  main  issue,  and  it  was  not  necessary  to  call  the 
subscribing  witness  to  prove  its  execution.''  Steiner  v.  Tranum, 
98  Ala.  315  (1892). 

So  on  a  petition  to  cancel  a  deed  on  the  ground  of  forgery,  it  is 
proper  for  the  plaintiff  to  introduce  the  deed,  though  an  ancient 
one,  without  calling  or  accounting  for  the  alleged  subscribing  wit- 
nesses. It  is  regarded  not  as  an  effort  to  prove  a  deed,  but  to  dis- 
prove one.  Goza  v.  Browning,  96  Ga.  421  (1896).  "  It  would  be 
hard,  indeed,  to  require  him  to  resort  to  witnesses,  who,  he  protests, 
have  no  existence  ;  who  are  either  men  of  straw,  or  if  real  persons 
whose  names,  as  witnesses,  have  been  fabricated."  Jordan  v.  Fair- 
cloth,  14  Ga.  644  (1854). 

So  where  an  attempt  is  made  to  use  a  mortgage  as  evidence  of  an 
indebtedness  merely,  its  execution  need  not  be  proved  by  an  attest- 
ing witness.     Burnham  v,  Ayer,  36  N.  H.  182  (1858). 

The  fact  to  be  proved  is  the  attestation. 

Therefore  all  that  is  needed  is  that  the  attesting  witness  should 
identify  his  signature,  and,  in  certain  cases,  hereinafter  mentioned, 
where  the  evidence  of  the  attesting  witness  cannot  be  procured,  the 
genuineness  of  his  signature  must,  if  possible,  be  proved,  before  other 
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evidence  is  admissible.  Smith  v.  Asbell,  2  Strobh,  141  (1846) ;  Groover 
V.  Coffee,  19  Fla.  61  (1882) ;  Walton  v.  Coulson,  1  McLean,  120  (1831). 

"  If  it  appear  that  the  testimony  of  the  subscribing  witness  can- 
not be  had,  the  next  best  evidence,  is  proof  of  his  hand- writing." 
Cooke  V.  Woodrow,  5  Cranch,  13  (1809).  It  has  been  suggested  in 
an  early  Massachusetts  case  that  if  an  attesting  witness  is  not  needed 
to  the  validity  of  the  instrument,  e.  ff.  a  promissory  note,  the  hand- 
writing of  the  maker,  rather  than  that  of  the  attesting  witness,  should 
be  proved.     Homer  v.  Wallis,  11  Mass.  309  (1814). 

The  reasonableness  of  the  rule  requiring  that  the  signature  of 
the  attesting  witness,  rather  than  that  of  the  maker,  &c.,  be  first 
proved  in  case  the  attesting  witness  cannot  be  procured,  has  not  been 
universally  recognized,  even  by  courts  who  feel  obliged  to  enforce  the 
rule  itself.  '^  Proof  of  the  handwriting  of  a  witness  is  not,  in  reason, 
as  satisfactory  proof  of  the  genuineness  of  an  instrument  as  proof  of 
the  signature  of  the  obligor ;  but  by  a  long  established  rule  of  law 
the  former  is  the  higher  and  better  proof,  and  must  be  produced.'' 
Walton  V.  Coulson,  1  McLean,  120  (1831). 

In  Maine  and  Massachusetts  it  has  been  held  that  where  the 
testimony  of  no  subscribing  witness  can  be  obtained,  that  the  hand- 
writing of  the  obligor,  maker,  etc.  can  then  be  proved  instead  of 
proving  the  signature  of  the  witnesses.  Woodman  v.  Segar,  25  Me. 
90  (1845)  ;  Valentine  v.  Piper,  22  Pick.  85  (1839).  The  same  course 
was  apparently  pursued  in  Sloan  v,  Thompson,  4  Tex.  Civ.  App.  419 
(1893). 

An  excellent  statement  of  the  reasons  upon  which  the  ancient 
rule  requiting  proof  of  the  signature  of  the  attesting  witness,  rather 
than  of  the  obligor,  grantor,  etc.,  and  the  modern  reasons  urging 
a  change  in  the  order  of  proof,  is  given  by  the  supreme  court  of 
Georgia,  in  reversing  the  old  rule. 

"The  law  requires  always  the  highest  and  best  evidence  to  be 
produced,  of  the  truth  of  a  fact  sought  to  be  established.  These  sub- 
scribing witnesses  being  those  selected  by  the  parties  as  the  reposi- 
tories of  all  the  incidents  connected  with  the  execution  of  paper, 
were  therefore  the  ones  required  to  be  called  upon  to  bear  witness 
to  the  actual  signing  and  sealing  by  the  maker.  Their  testimony 
was  and  is  the  highest  and  best  evidence  capable  of  being  procured, 
to  the  establishment  of  that  fact.  Their  minds  were  presumed  to 
have  been  addressed  particularly  to  that  subject,  by  those  who  were 
most  interested  in  preserving  a  memorial  of  what  transpired. 
Therefore  it  became  the  established  rule  to  these  witnesses.  Inas- 
much as  few  of  them  were  themselves  able  to  write,  they  were  not  re- 
quired to  sign  in  person  their  own  names  upon  the  deed,  but  in  earlier 
times  they  were  indorsed  there  by  the  clerk  or  scrivener  who  drafted 
the  deed,  he  himself  acting  in  the  capacity  of  a  species  of  superior 
subscribing  witness ;  and  inasmuch  as  usually  the  grantor  himself  was 
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iDcapable  of  signing  his  name,  in  case  of  the  death  or  inaccessibility 
of  all  of  these  witnesses  especially  selected  to  attest  the  execution 
of  the  instrument,  the  next  highest  and  best  evidence  would  be 
proof  of  the  handwriting  of  the  subscribing  witnesses.  These  were 
the  conditions  at  the  time  we  get  the  first  glimpse  of  the  existence 
of  the  rule  which  authorizes  the  proof  of  the  execution  of  an  instru- 
ment by  the  maker,  by  evidence  of  the  handwriting  of  the  subscribing 
witnesses ;  and  they  afford  a  good  reason  for  the  adoption  of  the 
rule  in  question.  It  arose  from  the  necessity  of  the  case.  The 
dense  and  almost  universal  ignorance  of  letters  which  prevailed  in 
England,  made  the  adoption  of  any  other  impracticable.  In  the 
classification  of  secondary  evidence,  this  was  the  highest  attainable 
of  the  execution  of  the  instrument,  and  hence  it  was  demanded  in 
obedience  to  that  rule  of  evidence  which  requires  the  highest  and 
best  evidence  of  the  fact  always  to  be  produced.  As  we  have  seen, 
the  maker  himself  being  unable,  except  in  rare  cases,  to  write,  there 
was  a  good  reason  for  the  adoption  of  a  general  rule  of  evidence 
authorizing  the  admission  in  evidence  of  a  deed  by  proof,  they  being 
inaccessible,  of  the  handwriting  of  the  witnesses.  If  this  be  the 
correct  reason  for  the  existence  of  the  rule,  and  we  know  of  no  other 
or  better  that  has  been  assigned,  there  is  little  reason  why  in  this 
day  and  generation  it  should  be  continued.  In  the  onward  march 
of  civilization  and  of  letters,  man  has  advanced  to  a  point  where 
there  are  relatively  but  few  who  cannot  now  subscribe  their  names. 
The  execution  of  a  deed  otherwise  than  by  the  maker  subscribing 
his  name,  is  the  exception ;  formerly,  it  was  otherwise.  Under  our 
system,  a  deed  is  a  good  conveyance,  though  it  be  not  executed 
under  seal,  and  there  being  no  subscribing  witnesses  to  attest  its 
execution.  The  signature  of  the  maker  alone  is  suflBcient  to  give  it 
legal  force  as  a  conveyance.  Therefore,  whenever  an  issue  is  made 
upon  the  execution  of  a  deed,  the  primary  inquiry  is,  was  it  signed 
by  the  alleged  maker  ?  If  it  was,  it  is  a  good  deed,  whether  its 
execution  be  attested  by  subscribing  witnesses  or  not,  and  whether 
the  signatures  of  the  alleged  subscribing  witnesses  are  genuine  or 
not.  The  real  question  then  upon  the  execution  of  a  deed  being  as 
to  the  actual  signing,  the  primary  inquiry  should  be  as  to  the  fact." 
McVicker  v.  Conkle,  96  Ga.  584,  590  (1895). 

Sufficiency  of  Admissions.  —  Not  even  an  admission  by  the 
opposite  party  of  execution  of  an  attested  writing  is  sufficient  to 
dispense  with  proof  by  the  attesting  witness.  '*  So  stringent  and 
universal  is  the  rule  that  even  the  express  admission  of  the  party, 
or  his  answer  under  oath  in  chancery,  cannot  be  given  in  evidence, 
until  it  is  first  shown  that  the  witness  cannot  be  had.  The  reason 
assigned  is  that  the  subscribing  witness  is  the  witness  agreed  upon 
by  the  parties,  they  mutually  refer  to  him  for  proof  of  the  execution, 
and  the  parties  each  have  a  right  to  his  testimony  as  to  all  the  cir- 
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eumstances  attending  the  transaction,  many  of  which  may  not  be  iu 
the  recollection  of  the  parties,  or  not  proveable  in  any  other  way,  and 
the  defendant  has  the  right  to  cross-examine  him.  This  is  alone 
the  primary  evidence,  all  other  being  by  the  rules  of  law  secondary 
in  its  nature ;  and  for  that  reason  neither  the  admission  of  the  party 
nor  his  answer  in  chancery  can  be  admitted  as  primary  proof." 
Kinney  v.  Flynn,  2  R.  I.  319  (1852) ;  Gaines  v.  Scott,  7  Ohio  C.  Ct. 
447  (1892). 

The  admission  of  the  obligor  of  an  attested  bond  does  not  dis- 
pense with  the  necessity  of  calling  the  subscribing  witness.  Fox  v, 
Reil,  3  Johns.  477  (1808). 

"  Proof  of  the  confession  or  acknowledgment  of  the  party  that 
he  executed  the  instrument,  will  not  be  received  as  a  substitute  for 
the  testimony  of  the  subscribing  witness.  (Fox  v,  Reil,  3  Johns. 
477 ;  Abbot  v.  Plumbe,  Doug.  216 ;  Cunlifife  v.  Sefton,  2  East,  183 ; 
Laing  v.  Raine,  2  Bos.  &  Pull.  85 ;  Jones  v.  Brewer,  4  Taunt.  46.) 
Lord  Kenyon  refused  to  receive  the  acknowledgment  of  the  person 
who  executed  the  deed,  though  made  in  his  presence,  iu  court,  and 
on  the  trial  where  the  deed  was  to  be  used.  (Johnson  v.  Mason, 
1  Esp.  R.  89.)  The  execution  of  the  deed  cannot  be  proved  by  one 
of  the  parties  to  it.  The  subscribing  witness  must  be  called.  (Rex 
V,  Inhab.  of  Harringworth,  4  Maule  &  Sel.  350;  Willoughby  v, 
Garleton,  9  Johns.  136.)  And  he  must  be  produced,  although  the 
defendant  has  admitted  the  execution  of  the  instrument  in  his 
answer  to  a  bill  of  discovery.  (Gall  v.  Dunning,  4  East,  53.)  I 
have  never  supposed  that  the  decision  in  Jackson  v,  Phillips, 
(9  Co  wen,  94,)  so  far  as  relates  to  the  proof  of  the  lease  between 
Yost  and  Barnes,  could  be  supported  upon  principle ;  nor  am  I  able 
to  reconcile  it  with  the  subsequent  decision  in  Henry  y.  Bishop, 
(2  Wend.  575).     Hollenback  v,  Fleming,  6  Hill,  303  (1844). 

"  The  rule  that  the  execution  of  an  instrument  must  be  proved 
by  the  subscribing  witness,  if  there  be  one,  living,  competent  to 
testify,  and  within  the  jurisdiction  of  the  court,  is  inflexible.  .  .  . 
The  oath  of  the  grantor,  obligor,  or  mortgagor,  cannot  be  substi- 
tuted."    Story  V.  Lovett,  1  E.  D.  Smith,  153  (1851). 

It  has  been  intimated  that  while  an  ordinary  admission  in  pais 
will  not  dispense  with  proof  by  a  subscribing  witness,  an  admission 
made  '*  solemnly  injudicio  "  will  have  that  effect.  Coleman  v.  State, 
79  Ala.  49  (1885) ;  Pearl  v.  Allen,  1  Tyler  (Vt.),  4  (1800) ;  Hargrove 
V.  Adcock,  111  N.  C.  166  (1892).  And  in  Pennsylvania  it  has  been 
held  competent  for  the  court  to  make  a  rule  allowing  a  written 
instrument  on  which  suit  is  brought  to  be  admitted  in  evidence 
without  proof  of  execution,  when  the  execution  has  not  been  denied, 
or  notice  given  that  such  proof  would  be  required.  Medaryv. 
Gathers,  161  Pa.  St.  87  (1894). 

But  on  the  contrary,  it  has  been  held  in  the  supreme  court  of 
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Georgia  ^^  that  an  acknowledgment  by  the  obligor  himself,  that  he 
executed  the  deed,  or  even  the  admission  by  the  defendant  in  an 
answer  to  a  bill  filed  against  him  for  a  discovery,  will  not  dispense 
with  the  testimony  of  the  subscribing  witnesses ;  and  the  reason 
assigned  is,  that  a  fact  may  be  known  to  the  subscribing  witness, 
not  within  the  knowledge  or  recollection  of  the  party  himself,  and 
that  he  is  entitled  to  avail  himself  of  all  the  knowledge  of  the 
subscribing  witness  relative  to  the  transaction.  And  the  rule  is 
precisely  the  same,  whether  the  acknowledgment  is  offered  as 
evidence  against  the  party  himself  who  made  it,  or  against  a  third 
person ;  or  whether  it  is  the  foundation  of  the  action,  or  comes  in 
question  collaterally  as  a  part  of  the  evidence  in  the  case.  1  Dougl. 
216.  2  East.  187.  4  Ibid,  6^^.  5  T.  R.  366.  7  lb.  267.  4  Esp.  N.  P. 
C.  30.'*    Ellis  V,  Smith,  10  Ga.  253,  261  (1851). 

The  ''rule  is  old  and  inflexible,  and  it  is  that  the  attesting  witness 
must  be  called.  It  is  urged,  on  the  other  hand,  that  the  party  ad- 
mitted on  the  staud,  that  the  paper  was  the  contract,  but  even  if 
admitted  in  a  sworn  answer  to  a  bill  in  equity,  it  has  been  held  not 
to  dispense  with  the  call  of  the  attesting  witness."  Davis  v.  Alston, 
61  Ga.  225  (1878),  citing  Ellis  r.  Smith,  10  Ga.  253  (1851). 

So  the  attorney  of  a  lessor  who  executed  a  lease  in  his  name 
cannot  prove  its  execution  where  there  is  an  attesting  witness. 
"If  the  instrument  was  necessary  to  the  plaintiff's  case,  before  he 
could  read  it,  or  use  it  for  any  purpose,  he  must  prove  its  execution. 
.  .  .  His  (the  attorney's)  handwriting  was  secondary  evidence  only, 
and  could  not  be  proved  until  the  plaintiff  had  proved  that  the 
testimony  of  the  attesting  witness  could  not  be  obtained.  The 
attorney  therefore  stood  in  the  same  position  as  any  other  person, 
not  a  subscribing  witness,  who  might  have  have  happened  to  be 
present,  at  the  execution  of  the  instrument."  Barry  v,  Ryan,  4 
Gray,  523  (1855). 

The  rule  requiring  proof  of  the  execution  of  an  attested  docu- 
ment by  calling  the  attesting  witness,  is  not  altered  by  the  enact- 
ment of  a  statute  making  parties  competent  as  witnesses.  "The 
rule  that  the  execution  of  an  instrument  which  is  offered  in  evidence 
by  one  who  is  a  party  to  it  cannot  be  proved  without  calling  the 
attesting  witnesses,  where  they  are  living,  competent  and  within 
reach  of  the  process  of  the  court,  is  a  fundamental  rule  of  evidence 
in  this  commonwealth,  long  ago  established,  and  strictly  adhered  to. 
Whitaker  v.  Salisbury,  15  Pick.  634.  Homer  w.  Wallis,  11  Mass. 
309. 

In  The  King  ».  Harringworth,  4  M.  &  S.  354,  Lord  Ellenborough 
said  that  this  rule  ^is  as  fixed,  formal  and  universal  as  any  that 
can  be  stated  in  a  court  of  justice.'  In  Abbot  v.  Plumbe,  1  Doug. 
216,  Lord  Mansfield  said  that  it  is  a  rule  which  ^cannot  be  dispensed 
with.'     In  Barnes  v.  Trompowsky,  7  T.  R.  266,  Lord  Kenyon  said : 
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^  We  ought  not  to  suffer  this  point  to  he  called  in  question ;  it  is  too 
clear  for  discussion.' "     Brigham  v.  Palmer,  3  All.  450  (1862). 

NuMBBS  OF  Witnesses  bequibed.  —  Where  there  are  more  than 
one  attesting  witness,  the  evidence  of  one  is  usually  sufficient. 
^*  The  testimony  of  one  of  the  subscribing  witnesses  to  the  mort- 
gage of  S.  H.  Melcher,  that  he  subscribed  it  as  a  witness,  and  saw 
said  Melcher  sign,  and  that  the  other  witness  was  present  and  also 
subscribed  it,  is  sufficient  proof  of  the  execution,  inasmuch  as  it 
proves  the  signing  by  Melcher,  and  that  it  was  witnessed  by  two 
witnesses."     Melcher  v.  Flanders,  40  N.  H.  139,  157  (1860). 

"  Proof  of  a  deed  by  one  witness  is  sufficient ;  and  proof  of  the 
handwriting  of  one  witness,  both  being  dead,  is  also  sufficient. 
This  is  settled."     Burnett  v.  Thompson,  13  Ired.  379  (1852). 

Though  more  than  one  attesting  witness  were  present  in  court 
during  the  trial,  the  court  in  a  Massachusetts  case  say :  ''  Ordina- 
rily, it  is  quite  sufficient  to  call  one  of  several  subscribing  witnesses 
to  a  deed,  to  prove  its  execution  sufficiently  to  authorize  the  reading 
of  it  to  the  jury."     White  v.  Wood,  8  Gush.  413  (1851).    . 

Where  there  were  two  attesting  witnesses,  of  whom  one  was 
dead,  upon  proof  of  the  latter's  signature,  it  was  held  that  com- 
paratively slight  evidence  of  search  would  suffice  to  authorize  the 
deed,  which  was  44  years  old,  to  be  read  to  the  jury.  Jackson  v. 
Burton,  11  Johns.  64  (1814). 

Where  there  are  more  than  one  attesting  witness,  as  a  rule,  proof 
by  one  will  be  considered  sufficient.  ''  It  purported  to  be  attested 
by  two  subscribing  witnesses,  and  its  execution  should  have  been 
proved  by  at  least  one  of  these  witnesses,  or  else  the  witnesses 
should  all  have  been  shown  to  be  dead,  insane,  out  of  the  jurisdic- 
tion of  the  court,  or  that  they  could  not  be  found  after  diligent 
inquiry;  or  the  case  should  otherwise  have  been  brought  within 
some  established  exception  to  the  rule,  in  either  of  which  contin- 
gencies the  instrument  could  be  proved  by  other  evidence."  Cole- 
man V.  State,  79  Ala.  49  (1885). 

Not  Conclusive. — The  rule  requiring  production  of  an  attest- 
ing witness  is  satisfied  when  the  attesting  witness  is  produced. 

No  rule  of  law  requires  that  he  should  be  believed  when  pro- 
duced. "  It  would  be  contrary  to  justice,  that  the  treachery  of  a 
witness  should  exclude  a  party  from  establishing  the  truth  by  the 
aid  of  other  testimony."     1  Stark.  Evi.  147. 

The  party  producing  him  may  supplement  his  evidence.  "  The 
party  who  would  establish  a  deed,  must  lay  his  groundwork  by  the 
production  of  the  subscribing  witnesses,  if  their  testimony  can  be 
obtained.  If  they  fail  to  establish  the  execution  of  it,  the  party 
who  thus  calls  them,  by  a  positive  rule  of  law,  is  not  to  be  con- 
cluded by  their  testimony ;  but  will  be  permitted  to  establish  the 
fact  by  other  evidence."  Whitaker  v,  Salisbury,  15  Pick.  534 
(1834) ;  Quimby  v.  Buzzell,  16  Me.  470  (1840). 
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"  The  witness  could  not  say  that  the  signature  was  or  was  not  his 
handwriting.  Other  evidence  was  rightfully  introduced.  .  .  .  The 
want  of  recollection  of  the  witness  was  not  sufficient  to  prevent  the 
legal  effect  of  other  testimony  going  to  establish  that  point." 
Quimby  v.  Buzzell,  16  Me.  470  (1840). 

"  If  the  subscribing  witness  to  an  instrument  denies  or  forgets  his 
attestation,  circumstances  may  be  resorted  to  for  proof  of  its  execu- 
tion."    Reinhart  v.  Miller,  22  Ga,  402  (1857). 

Neither  is  the  opposing  party  concluded  by  the  statements  of  the 
attesting  witness  tending  to  prove  the  execution  of  the  writing. 

And  where  the  attesting  witness  is  without  the  state,  and  his 
presence  is  excused,  other  evidence  of  execution  being  relied  on, 
the  opposing  party  is  at  liberty  to  prove  by  examination  of  the 
attesting  witness,  under  a  commission,  facts  tending  to  deny  the 
execution.     Smith  v.  Asbell,  2  Strobh.  141  (1846). 

A  party  may  even  contradict  the  evidence  of  the  attesting  wit- 
ness. So  where  an  attesting  witness  denied  his  signature,  the  party 
calling  him  was  allowed  to  prove  his  signature.  "  The  witnesses 
who  were  objected  to,  in  this  case,  and  admitted  by  the  court,  were 
called  to  prove  a  fact  that  was  important  in  the  cause,  and  although 
the  first  witness  had  proved  that  fact  contrary  to  the  expectation  of 
the  plaintiff,  that  circumstance  could  not  prevent  him  from  proving 
how  the  fact  really  was,  by  other  witnesses ;  and  if  the  feelings,  or 
character  of  the  first  witness  were  in  any  way  affected,  it  was  the 
unavoidable  consequence  of  the  exercise  of  a  legal  right  by  the 
plaintiff."  Duckwall  v.  Weaver,  2  Ohio,  13  (1825) ;  Reinhart  v. 
Miller,  22  Ga.  402  (1857). 

But  a  party  calling  an  attesting  witness  cannot,  it  seems,  im- 
peach his  general  character  for  truth.  Whitaker  v.  Salisbury,  15 
Pick.  534  (1834) ;  Duckwall  v.  Weaver,  2  Ohio,  13  (1825). 

Except  in  case  of  wills,  the  early  learning  as  to  the  incapacity  of 
subscribing  witnesses  to  testify  on  account  of  interest  in  the  result 
is  largely  obsolete. 

The  early  decisions  are  to  the  effect  that  such  a  witness  cannot 
testify.  McKinley  v.  Irvine,  13  Ala.  681,  706  (1848) ;  Packard  v. 
Dunsmore,  11  Gush.  282  (1853) ;  Keefer  v.  Zimmerman,  22  Md.  274 
(1864). 

In  such  cases  the  handwriting  of  the  obligor,  &c.  should  be  proved. 
Packard  v.  Dunsmore,  11  Gush.  282  (1853). 

Or  that  of  the  subscribing  witness.  Keefer  v.  Zimmerman,  22 
Md.  274  (1864). 

Exceptions.  Unavailable  Witness.  — When  a  witness  cannot 
be  produced,  after  reasonable  diligence,  his  testimony  is  dispensed 
with.  The  supreme  court  of  Rhode  Island  say:  "The  rule, 
however,  has  its  exceptions,  all  founded  upon  the  inability  of  the 
party,  without  any  fault  of  his,  to  produce  the  witness  upon  the 
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stand,  as  if  the  witness  be  dead  or  may  be  so  presumed,  or  after 
diligent  search  or  inquiry  cannot  be  found,  or  is  beyond  sea  or 
otherwise  out  of  the  jurisdiction  of  the  Court,  or  has  become  in- 
competent as  a  witness  from  insanity,  interest  or  otherwise.  In  all 
these  cases  the  party  is  permitted  from  his  inability  to  produce  the 
witness,  to  offer  secondary  proof/^  Kinney  v.  Flynn,  2  R.  I.  319 
(1852).  "  The  general  rule  on  this  subject  is,  that  if  there  be  an 
attesting  witness  to  an  instrument,  his  evidence  is  the  best,  and 
must  be  adduced,  if  in  the  power  of  the  party.  But  if  the  witness 
be  dead,  ov  blind,  or  insane,  or  infamous,  or  interested  since  the 
execution  of  the  paper,  or  beyond  the  process  or  jurisdiction  of 
the  Court,  or  not  to  be  found,  after  diligent  search  and  inquiry,  the 
course  is,  to  prove  his  handwriting.  Distinguished  Jurists  have 
thought,  that  proof  of  the  handwriting  of  the  party  executing  the 
instrument,  is  better  evidence  of  the  execution,  than  proof  of  the 
handwriting  of  the  attesting  witness.  3  Binn.  192 ;  2  Johns.  451 ; 
11  Mass.  309.  Hitherto,  however,  a  technical  and  artificial  rule  has 
prevailed  over  right  reason,  in  relation  to  this  subject."  Watts  v, 
Kilburn,  7  Ga.  354  (1849). 

The  fact  that  an  attesting  witness  is  without  the  state  is  suffi- 
cient to  admit  other  evidence  of  execution,  e,  g.  proof  of  the  signa- 
ture of  the  subscribing  witness.  Homer  v.  Wallis,  11  Mass.  308 
(1814)  ;  Dunbar  v.  Marden,  13  N.  H.  311  (1842)  ;  Emery  w.  Twom- 
bly,  17  Me.  65  (1840) ;  Teall  v.  Van  Wyck,  10  Barb.  376  (1851) ; 
Foote  V.  Cobb,  18  Ala.  585  (1851)  ;  Lapowski  v.  Taylor,  (Tex.  Civ. 
App.)  35  S.  W.  934  (1896). 

"  It  is  conceived  that  the  reason  which  lies  at  the  foundation  of 
the  well  established  rule  of  evidence,  which  admits  of  the  introduc- 
tion of  evidence  of  the  handwriting  of  the  subscribing  witness,  and 
of  the  subscriber,  in  proof  of  the  execution  of  an  instrument,  where 
there  is  a  subscribing  witness  who  is  in  a  foreign  country,  applies 
with  equal  force  in  the  case  of  the  absence  of  the  witness  in  another 
of  the  states  of  this  Union.  That  reason  is,  that  the  process  of  the 
court  cannot  reach  the  witness  effectively,  in  a  foreign  government 
or  country,  and,  consequently,  it  is  not  in  the  power  of  the  party, 
legally  speaking,  to  produce  him.  And  the  process  of  a  court  of 
this  state  is  no  more  operative  upon  a  witness,  being  or  sojourning 
in  the  state  of  Maine,  to  compel  his  attendance  as  a  witness,  than  if 
the  witness  were  a  resident  in  Canada,  or  in  China. 

And  he  can  no  more  be  produced,  or  be  had  at  court,  within  the 
sense  of  the  rule  of  law  dispensing  with  his  production,  and  admit- 
ting other  evidence  when  the  witness  cannot  be  produced,  in  the  one 
case  than  in  the  other.  And  it  is  believed  to  be  the  well-established 
general  rule  of  law  on  this  subject,  that  proof  of  the  handwriting 
of  the  witness  may  be  given,  in  all  cases,  when  from  physical  or 
legal  causes  it  is  not  in  the  power  of  the  party  to  produce  the  wit- 
ness at  the  trial."    Dunbar  v.  Marden,  13  N.  H.  311  (1842). 
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Where  one  of  two  attesting  witnesses  is  dead^  and  diligent  search 
has  been  made  for  the  other  without  avail,  a  document  is  admissible 
upon  proof  of  the  signature  of  the  party.  Sloan  v.  Thompson,  4 
Tex.  Civ.  App.  419  (1893). 

Where  it  is  claimed  that  an  attesting  witness  cannot  be  found, 
before  proof  of  his  signature  is  admissible,  proof,  satisfactory  to  the 
court,  must  be  given  that  reasonable  diligence  has  been  employed  to 
procure  his  attendance. 

As  to  what  search  will  be  considered  sufficient  to  dispense  with 
the  evidence  of  the  attesting  witness,  each  case  stands  practically 
upon  its  own  merits.     Grood  faith  is  apparently  the  test. 

In  an  early  Canadian  case,  where  possibly  the  mind  of  the  court 
was  deflected,  unconsciously,  by  the  hardship  of  the  particular  case, 
a  rule  of  considerable  strictness  was  laid  down.  The  attesting  wit- 
nesses were  J.  W.  Deane  and  Mary  L.  Deane. 

*<  The  result  of  this  motion  depends  upon  the  question,  whether 
such  efforts  were  shewn  to  have  been  made  for  procuring  a  satis- 
factory account  of  the  subscribing  witnesses,  as  entitled  the  plaintiff 
to  have  the  deed  from  Duncombe  to  the  plaintiff  read,  upon  proof 
given  of  Buncombe's  handwriting.  The  law  is  not  unreasonably 
rigid  in  this  respect,  but  we  are  all  of  opinion  that  it  clearly  re- 
quires more  to  be  done  than  was  done  in  this  case.  The  case  cited 
from  the  Law  Journal  is  very  much  in  point.  It  really  cannot  be 
said  here  that  the  parties  made  any  serious  effort  to  find  out  even 
who  the  witnesses  were.  Inquiring  in  London  of  such  persons 
acquainted  with  the  township  of  Burford,  as  they  might  happen  to 
meet  there,  is  not  sufficient.  Search  should  have  been  made  in  the 
neighborhood  in  which  this  family  of  Deane  resided,  since  the  plain- 
tiff supposed  it  to  be  the  one  to  which  these  subscribing  witnesses 
belonged.  And  upon  that  point  whether  the  subscribing  witnesses 
were  of  that  family  or  not,  which  was  the  first  step  in  the  inquiry, 
no  pains  seem  to  have  been  taken.  The  plaintiff,  or  some  agent  of 
his,  should  have  gone  to  the  former  place  of  residence  of  those 
Deanes,  and  ascertained  whether  J.  W.  Deane  and  Mary  L.  Deane, 
were  of  that  family.  It  is  only  necessary  to  look  at  the  signatures 
to  see  that  they  are  persons  who  might  be  easily  traced,'  if  they  had 
been  living  in  Norwich.  The  signature  of  J.  W.  Deane  is  a  very 
peculiar  one.  Then  if  it  could  not  be  learned  with  certainty 
whether  the  witnesses  were  of  that  family,  or  where  they  had  gone 
to,  the  obvious  step  remained  of  going  to  the  last  or  present  place 
of  residence  of  one  or  both  of  the  parties  to  the  deed,  and  making 
inquiry  there.  That  was  considered  necessary  in  the  case  of  Cun- 
liffe  et  al.  v.  Sefton,  and  there  is  no  reason  to  doubt  that  if  the 
attorney  had  done  so,  he  could  not  have  been  uncertain  who  the 
witnesses  were,  and  what  had  become  of  them.  All  that  he  has 
shewn  is  that  some  persons  of  the  same  surname  once  lived  som&- 
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where  in  that  part  of  the  country,  and  have  now  gone  ont  of  it.  If 
the  plaintiff,  or  his  guardian,  had  become  possessed  of  a  promissory 
note  against  J.  W.  Deane,  for  a  sum  of  money,  he  would  have  made 
a  very  different  kind  of  inquiry  after  him,  before  he  gave  up  the 
debt  as  lost.  There  may  be  no  doubt  whatever,  that  the  deed  in 
question  was  really  executed  by  Duncombe,  in  the  presence  of  per- 
sons who  have  attested  it  by  their  signatures,  and  the  objection 
here  may  seem  a  mere  formal  impediment  in  the  administration  of 
justice,  but  the  defendant  is  entitled  to  have  the  subscribing  wit- 
nesses produced,  if  they  are  not  shewn  to  have  been  inaccessible, 
for  he  may  desire  to  inquire  of  them  about  the  circumstances 
attending  the  execution  of  the  deed,  and  it  is  important  that  the 
rules  of  evidence  should  be  fixed  and  adhered  to/'  Tylden  v.  Bui- 
len,  3  Q.  B.  U.  C.  10  (1860). 

It  is  not  considered  to  affect  the  rule  that  the  residence  of  the 
subscribing  witness  in  the  foreign  state  or  country  is  known. 
Homer  v.  Wallis,  11  Mass.  308  (1814)  j  Dunbar  v.  Harden,  13  N.  H. 
311  (1842). 

Or  that  the  subscribing  witness  resides  in  an  adjoining  state 
within  thirty  miles  of  the  place  of  trial  and  frequently  comes  into 
the  state  of  the  forum.    Emery  v,  Twombley,  17  Me.  65  (1840). 

But  where  an  attesting  witness  had  left  the  District  of  Columbia 
"  upwards  of  a  year  ago  "  and  gone  to  Norfolk,  Virginia,  a  refusal  of 
the  court  below  to  allow  evidence  to  be  given  of  the  handwriting  in 
the  absence  of  evidence  of  inquiry  at  Norfolk  was  sustained.  "  If 
such  inquiry  has  been  made,  and  he  could  not  be  found,  evidence  of 
his  handwriting  might  have  been  permitted."  Cooke  v.  Woodrow, 
5  Cranch,  13  (1809). 

The  fact  that  an  attesting  witness,  in  the  opinion  of  the  court, 
persistently  evades  process  excuses  the  party  from  producing  him. 

Where  such  a  witness,  desirous  of  preventing  a  recovery  by  the 
plaintiff,  refused  to  attend  or  to  depose,  and  evaded  attachments  by 
removing  from  the  county,  though  not  from  the  state,  proof  of  his 
handwriting  was  permitted.  "  The  witness  attempts  to  avail  him- 
self of  the  practice  of  the  court  to  prevent  a  recovery ;  and  it  would 
indeed  be  an  odium  upon  the  law  if  such  artifices  could  be  effected. 
If  a  witness,  when  searched  for,  cannot  be  found,  his  handwriting 
shall  be  proved ;  here  the  witness  continues  to  be  as  much  absent 
as  if  he  could  not  be  found,  and  the  reason  for  admitting  his  testi- 
mony in  the  case  now  before  us  is  as  strong  as  if  he  could  not  be 
found.  Let  proof  be  given  of  his  handwriting."  Baker  v.  Blount, 
2  Hayw.  404  (1806). 

Number  op  WiTincssEg  required.  —  Where  all  attesting  wit- 
nesses are  accounted  for,  and  their  production  excused,  the  general 
rule  is  that  only  the  signature  of  one  need  be  proved.  But  where 
the  absence  of  only  certain  of  the  attesting  witnesses  is  accounted 
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for,  no  secondary  evidence  is  admissible.  ^' We  assume,  therefore, 
that  the  case  was  one  properly  requiring  the  admission  of  secondary 
evidence.  Such  being  the  case,  the  only  further  inquiry  is,  what 
amount  of  secondary  evidence  is  required  ?  Is  it  proof  of  the  hand- 
writing of  all  the  subscribing  witnesses,  if  there  be  more  than  one  ? 
If  the  witnesses  were  within  the  commonwealth,  proof  of  the  execu- 
tion by  one  of  them  would  entitle  the  party  to  read  his  deed  to  the 
jury,  and  the  like  rule  applies  as  to  the  handwriting  where  both  are 
shown  to  be  out  of  the  jurisdiction  of  the  court.  In  ordinary  cases, 
where  the  mere  formal  execution  is  the  subject  of  inquiry,  it  is 
quite  sufficient  to  produce  one  of  several  subscribing  witnesses; 
and  if  the  secondary  evidence  is  admissible,  it  is  suihcient  to  prove 
the  handwriting  of  one  of  the  attesting  witnesses,  it  being  always 
necessary,  if  there  be  more  than  one  attesting  witness,  that  the 
absence  of  them  all  should  be  satisfactorily  accounted  for,  in  order 
to  let  in  the  secondary  evidence.  1  Greenl.  Ev.  §§  674,  575 ;  Cun- 
liffe  V.  Sefton,  2  East,  183 ;  Adam  v.  Kerr,  1  Bos.  &  Pul.  360 ;  Jack- 
son V,  Burton,  11  Johns.  64 ;  Dudley  v.  Sumner,  5  Mass.  438. 

We  perceive  no  reason,  assuming  that  a  proper  case  for  any 
secondary  evidence  was  shown,  why  the  proof  of  the  handwriting 
of  one  witness  to  the  deed  was  not  quite  sufficient  to  authorize 
reading  the  deed  to  the  jury."  Gelott  v.  Goodspeed,  8  Cush.  411 
(1851). 

Where  no  circumstances  of  suspicion  exist,  it  will  not,  as  a  rule, 
be  necessary  to  prove  the  signature  of  more  than  one  attesting  wit- 
ness if  all  are  unavailable.  "  Where  any  circumstances  of  suspicion 
appear  upon  the  face  of  an  instrument,  or  arise  from  the  evidence, 
and  they  remain  unexplained,  proof  of  the  handwriting  of  all  the 
witnesses  and  also  some  proof  of  the  signature  of  the  obligor  might 
be  necessary.  But  in  ordinary  cases  proof  of  the  signature  of  one 
of  the  subscribing  witnesses,  the  other  being  dead  or  absent,  would 
be  deemed  sufficient."     Walton  v.  Coulson,  1  McLean,  120  (1831). 

Where  both  attesting  witnesses  are  dead,  it  is  sufficient  to  prove 
the  handwriting  of  one.  Burnett  v.  Thompson,  13  Ired.  379  (1852). 
So  where  one  is  dead  and  one  had  removed  out  of  the  state.  Kelly 
V.  Dunlap,  3  Penrose  &  Watts  (Pa.)  Reports,  136  (1831). 

"  Before  the  testimony  of  the  subscribing  witnesses  to  an  instru- 
ment can  be  dispensed  with,  it  must  appear,  that  they  are  both  out 
of  the  jurisdiction  of  the  Court ;  Prince  v.  Blackburn,  2  East,  250 ; 
Homer  v.  Wallis,  11  Mass.  R.  309;  Sluby  v.  Champlin,  4  Johns.  R. 
461 ;  are  incompetent ;  or  that  search  has  been  made  for  them  with- 
out success.  Cantiffe  v,  Septor,  2  East,  183.  And  the  same  degree 
of  diligence  in  the  search  is  required  as  in  the  search  for  a  lost 
paper.    1  Greenl.  Ev.  §  575."    Woodman  v.  Segar,  25  Me.  90  (1845). 

But  where  one  of  two  subscribing  witnesses  failed  to  identify 
the  instrument,  and  the  other  was  neither  called  nor  his  absence 
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explained,  it  was  held  that  the  execution  was  insufficiently  proved. 
The  supreme  court  of  Connecticut  say :  "  There  is,  however, 
another  subscribing  witness,  who  has  not  been  called,  and  whose 
absence  is  not  accounted  for.  If  the  plaintiffs  cannot  prove  the 
execution  of  the  deed,  by  one  of  the  subscribing  witnesses,  they  are 
bound  to  call  the  other,  or  show  why  that  other  cannot  be  produced. 
Had  they  shown  that  this  witness  was  dead,  or  in  a  situation  where 
her  testimony  could  not  be  had,  then  they  might  well  say,  we  have 
produced  all  the  evidence  in  our  power.  One  witness,  from  want  of 
recollection,  is  unable  to  identify  the  deed;  the  testimony  of  the 
other  cannot  be  obtained ;  and  the  deed  is  lost,  so  that  we  cannot 
prove  the  hand-writing  of  the  grantor,  or  of  either  of  the  subscribing 
witnesses.  Under  these  circumstances,  it  would  seem  to  be  reason- 
able, that  they  should  be  permitted  to  introduce  their  secondary  evi- 
dence. But  the  difficulty  here  is,  that  they  have  not  called  one  of 
the  subscribing  witnesses,  nor  shown  why  they  could  not  prove  the 
execution,  if  they  had  done  so."  Kelsey  v.  Hanmer,  18  Conn.  311, 
317  (1847). 

Where  neither  the  attesting  witness  can  be  produced  nor  his  sig- 
nature proved,  the  handwriting  of  the  obligor  can  be  shown.  Jones 
V.  Blount,  1  Hayw.  238  (1795) ;  Clark  v.  Sanderson,  3  Binn.  192 
(1810) ;  Duncan  v.  Beard,  2  Nott  &  McC.  400  (1820). 

"  The  law  only  requires  the  best  evidence  the  party  has  in  his 
power.  The  subscribing  witness  must  be  produced  when  there  is 
one,  if  he  be  dead,  proof  of  his  hand- writing  may  be  admitted ;  and 
if  the  hand-writing  of  the  witness  cannot  be  proven,  then  proof  of 
the  hand-writing  of  the  obligor  may  be  received ;  this  affording  a 
strong  evidence  that  the  obligor  meant  to  make  himself  chargeable 
by  that  signature."     Jones  v.  Blount,  1  Haywood,  238  (1795). 

Own  Claim.  —  Where  the  opposite  party  claims  under  a  deed  to 
which  there  are  attesting  witnesses,  and  produces  the  deed  on  notice, 
the  party  calling  for  production  need  not  prove  its  execution. 
Chisholm  v.  Sheldon,  2  Grant's  Chan.  178  (1851) ;  Rhoades  v.  Selin, 
4  Wash.  C.  Ct.  715  (1827) ;  McGregor  v.  Wait,  10  Gray,  72  (1857) ; 
Herring  v.  Rogers,  30  Ga.  615  (1860). 

So  Mr.  Justice  Washington,  at  nisi  prius,  after  deciding  that  the 
execution  of  a  document  produced  on  notice  by  the  other  side  must 
still  be  proved  by  the  party  who  desires  to  introduce  it  in  evidence, 
no  "  legal  legerdemain  "  absolving  him  from  this  duty,  goes  on  to 
say :  "  If  indeed,  the  party  producing  the  instrument,  on  notice,  be 
a  party  to  it,  or  claims  a  beneficial  interest  under  it,  these  facts  may 
well  dispense  with  the  necessity  of  giving  further  proof,  because 
of  such  privity  or  interest,  and  not  because  of  the  possession  of  the 
instrument  by  the  party  against  whom  it  is  offered  in  evidence." 
Rhoades  v.  Selin,  4  Wash.  C.  Ct.  715  (1827) ;  Jackson  v.  Kingsley, 
17  Johns.  158  (1819). 
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So  of  a  copy  deed  produced  by  the  other  side  upon  notice  "  we 
will  not  send  this  case  back  for  a  rehearing  on  account  of  the  admis* 
sion  of  the  copy  deed,  for  it  appears  to  us,  from  the  history  of  the 
trial,  that  it  was  produced  by  Herring  himself  under  notice^  and  that 
he  claimed  under  it.  This,  as  against  him,  was  sufficient  guaranty 
of  the  correctness  of  the  copy  and  of  the  execution  of  the  original. 
Ko  man  can  complain  that  other  people  should  be  allowed  to  assume 
the  genuineness  and  correctness  of  a  paper  which  he  himself  treats 
as  being  entitled  to  full  credit,  when  his  treatment  of  it  does  not 
depend  on  the  report  of  witnesses  but  appears  in  open  Court" 
Herring  v.  Rogers,  30  Ga.  615  (1860). 

It  is  apparently  under  a  similar  line  of  reasoning  that  it  has  been 
held  that  an  attested  replevin  bond  taken  by  a  sheriff  in  the  per- 
formance of  his  duty,  and  produced  by  him,  need  not  be  proved  by 
the  attesting  witnesses. 

"  It  was  the  bounden  duty  of  the  sheriff  to  take  care  that  such  a 
bond  was  executed."     Scott  v.  Waithman,  3  Stark.  N.  P.  168  (1822). 

"Ancient  Documents."  —  A  recognized  exception  to  the  rule 
requiring  proof  of  attested  documents  by  the  subscribing  witness  is 
found  in  the  case  of  documents  thirty  years  old,  apparently  genuine, 
and  produced  from  a  proper  custody.  The  rule  applies  to  wills. 
Shaller  v.  Brand,  6  Binn.  435  (1814).  In  case  of  a  will,  however, 
the  thii-ty  years  is  computed,  not  from  the  date  of  the  will,  but  from 
the  death  of  the  testator.  Jackson  v.  Blanshan,  3  Johns.  292 
(1808).  Such  documents  prove,  as  it  is  said,  themselves,  u  e.  their 
own  execution,  what  is  meant  being  that  the  subscribing  witnesses 
need  not  be  called. 

"  The  deed,  being  more  than  thirty  years  old,  required  no  proof." 
Henthorn  v.  Doe,  1  Blackf.  157  (1822) ;  Thruston  v.  Masterson,  9 
Dana  (Ky.),  228,  233  (1839) ;  Walton  v.  Coulson,  1  McLean,  120 
(1831);  Fairly  v.  Fairly,  38  Miss.  280  (1859);  Carter  v.  Doe,  21 
Ala.  72  (1852)  ;  McReynolds  v.  Longenberger,  57  Pa.  St.  13  (1868)  ; 
Duncan  v.  Beard,  2  Nott  &  McC.  400  (1820) ;  Burgin  v.  Chenault,  9 
B.  Monr.  285  (1848)  ;  Weitman  v,  Thiot,  64  Ga.  11  (1879) ;  King  v. 
Sears,  91  Ga.  577  (1893) ;  National  Commercial  Bank  v.  Gray,  71 
Hun,  295  (1893). 

<'  Attesting  witnesses  to  a  document  thirty  years  old  need  not  be 
called.  They  are  presumed  to  have  passed  away  with  the  rest  of 
their  generation."  Lunn  v.  Scarborough,  6  Tex.  Civ.  App.  15 
(1894). 

^'What  are  the  reasons  on  which  this  rule  is  founded?  1st. 
That  after  a  lapse  of  thirty  years  it  is  difficult,  and  in  most  cases 
impossible,  to  procure  the  witnesses  to  the  deed.  Those  who  are 
parties  to  a  deed  of  thirty  years  standing,  must  be  upwards  of 
fifty  years  old,  and  a  great  portion  of  those  who  are  bom,  die 
before  that  period.    The  second  reason  is,  that  a  possession  or  an 
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exercise  of   ownership;  under   the    deed,  is    calculated    to    give 
authenticity  to  it."    Duncan  v.  Beard,  2  N.  &  M'C.  400  (1820). 

The  rule  is  the  same  in  Canada.  Doe  d.  Maclem  v.  Turnbull,  5 
Q.  B.  U.  C.  129  (1848).  "The  cases  of  The  King  v.  The  Inhabi- 
tants of  Bathwick,  2  B.  &  Ad.  639,  and  of  Doe  v,  Benyon,  4  P.  &  D. 
193,  shew,  that  the  principle  of  receiving  in  evidence  documents 
more  than  thirty  years  old,  without  proof  of  their  authenticity,  is 
not  confined  to  the  deeds  themselves,  on  which  the  party  may  rely 
in  proof  of  his  title,  but  extends  to  any  written  documents  whatever, 
even  to  letters." 

"But  it  is  not  sufficient  for  this  purpose,  that  the  instrument 
merely  bears  date  thirty  years  before  the  time  of  its  production.  It 
is  necessary  to  show  that  it  ha^  been  in  existence  for  that  period  of 
time ;  and  that  may  be  done,  not  only  by  evidence  of  its  execution, 
by  the  maker,  or  of  its  possession  by  the  party  claiming  under  it 
for  that  period,  but  by  circumstances  creating  the  presumption  of 
such  existence."    Fairly  v.  Fairly,  38  Miss.  280  (1859). 

"The  mere  existence  of  any  instrument  for  more  than  thirty 
years  is  not  enough,  in  any  case,  to  authorize  it  to  be  read  in  evi- 
dence. Kent,  Ch.  J.  in  Johnson  v.  Blanshaw  (3  Johns.  292),  says, 
'  It  is  the  accompanying  possession  alone  which  establishes  the  pre- 
sumption of  authenticity  in  the  ancient  deed.  Where  possession 
fails,  the  presumption  in  the  favor  fails  also.  The  length  of  the 
date  will  not  help  the  deed,  for  if  that  was  sufficient  a  knave  would 
have  nothing  to  do  but  to  forge  a  deed  with  a  very  ancient  date. 
(See  also  Healy  v.  Moule,  5  Serg.  &  Rawle,  185;  McGinnis  v. 
Allison,  10  Id.  197.)  The  theory  upon  which  such  evidence  is 
allowed  is  stated  by  Starkie  with  remarkable  clearness  and  felicity 
of  language  as  follows :  '  Presumptions  are  frequently  founded  upon, 
or  at  least  confirmed  by  ancient  deeds  and  muniments,  found  in 
their  proper  legitimate  repositories,  although,  from  lapse  of  time,  no 
direct  evidence  can  be  given  of  their  execution,  or  of  their  having 
been  acted  upon.  It  seems,  however,  that  in  order  to  the  reception 
of  such  evidence,  or  at  least  to  warrant  a  court  in  giving  any  weight 
to  it,  a  foundation  should  be  first  laid  for  its  admission  by  proof  of 
acts,  possession  or  enjoyment,  of  which  the  document  may  be  con- 
sidered as  explanatory.'  (1  Stark.  Ev.  66.)  So  Gilbert  says,  *If 
possession  has  not  gone  along  with  it  there  should  be  some  account 
of  the  deed,  because  the  presumption  fails  where  there  is  no  posses- 
sion, for  it  is  no  more  than  old  parchment,  if  no  account  be  given  of 
its  execution.*  (Gilb.  Ev.  103.  See  also  Norris'  Peake,  163 ;  Jack- 
son V.  Laraway,  3  John.  Cas.  283 ;  Hunt  v,  Luquere,  6  Cowen, 
221.)"    Ridgeley  v.  Johnson,  11  Barb.  628,  638  (1851). 

In  order  for  a  certified  copy  of  a  conveyance  to  be  admissible  in 
evidence  as  an  ancient  instrument,  the  registration  must  be  ancient. 
Davis  V.  Pearson,  6  Tex.  Civ.  App.  693  (1894). 
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And  the  document  produced  from  the  proper  custody.  But  where 
no  circumstances  of  suspicion  exist  regarding  an  instrument  over 
thirty  years  old,  though  it  does  not  prove  itself  because  of  the 
absence  of  the  requirement  of  proper  custody,  it  will  still  be  admis- 
sible as  an  ancient  document  upon  proof  of  the  handwriting  of  an 
attesting  witness,  it  being  presumed  that  all  attesting  witnesses 
are  dead.     Harris  v,  Hoskins,  2  Tex.  Civ.  App.  486  (1893). 

The  rule  is  arbitrary.  Twenty-seven  years  is  not  sufficient. 
Jackson  v,  Blanshan,  3  Johns.  292  (1808).  "  Thirty  years  has  been 
held  to  be  the  lowest  period.'-    Homer  v.  Cilley,  14  N.  H.  86  (1843). 

While  it  is  said,  and  probably  with  entire  accuracy,  that  the  basis 
of  this  rule  that  in  case  of  attested  ancient  documents  the  attesting 
witnesses  need  not  be  summoned  to  prove  the  execution  of  such 
documents,  lies  in  a  presumption  that  the  subscribing  witnesses 
are  dead,  the  rule  is  arbitrary,  and  its  application  is  not  affected 
by  the  circumstance  that  such  a  subscribing  witness  is,  in  point  of 
fact,  alive  and  available  as  a  witness.  McReynolds  v.  Longenberger, 
57  Pa.  St.  13,  31  (1868)  ;  Jackson  v.  Blanshan,  3  Johns.  292 
(1808). 

To  the  opposite  effect,  it  has  been  held  in  Massachusetts  that  if 
the  subscribing  witness  in  case  of  an  ancient  document  is  alive,  he 
must  be  called.     Tolraan  v.  Emerson,  4  Pick.  160  (1826). 

It  may  be  noted  that  this  ruling  was  based  upon  a  New  York 
case,  Jackson  v,  Blanshan,  3  Johns.  292  (1808),  which,  so  far  as 
it  decides  anything  on  the  point,  decides  the  direct  opposite. 

"  A  deed  more  than  thirty  years  old,  having  nothing  suspicious 
about  it,  is  presumed  to  be  genuine  without  express  proof,  the 
witnesses  being  presumed  dead  ;  and  when  it  is  found  in  the  proper 
custody,  and  is  corroborated  by  enjoyment  under  it,  or  by  other 
equivalent  explanatory  proof,  it  is  allowed  to  prove  itself,  or 
rather,  its  genuineness  is  presumed."  Carter  v.  Doe,  21  Ala.  72, 
91  (1852). 

Where  circumstances  of  suspicion  exist  in  case  of  an  ancient 
document,  they  may  be  rebutted  by  evidence  and  the  document 
falls  at  once  under  the  rule  applying  to  ancient  documents.  Walton 
V,  Coulson,  1  McLean,  120  (1831). 

The  presiding  judge,  if  so  disposed,  may  rule  that  the  circum- 
stances of  suspicion  are  not  such  as  to  warrant  rejecting  the  instru- 
ment as  an  ancient  document,  and  may  accordingly  admit  it  as 
prima  facie  evidence,  leaving  the  burden  on  the  opposite  party  to 
show  that  it  was  not  an  ancient  document.  Wisdom  v.  Reeves, 
(Ala.)  18  So.  13  (1895).    , 

Where,  however,  the  execution  of  a  deed  is  by  one  in  a  fiduciary 
or  representative  capacity,  the  deed,  though  ancient,  will  not  be 
competent  until  the  power  to  execute  be  shown.  Fell  v.  Young,  63 
111.  106  (1872);  Tolman  v.  Emerson,  4  Pick.  160  (1826). 
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To  the  contrary  effect,  it  has  been  held  in  Texas  that  where  the 
deed  is  ancient  and  executed  under  a  power  of  attorney,  the  pre- 
sumptions in  favor  of  the  deed  attach  also  to  the  power  of  attorney. 
Davis  V.  Pearson,  6  Tex.  Civ.  App.  593  (1894). 

And  under  proper  circumstances,  where  possession  has  followed 
a  grant  by  A.  as  attorney  in  fact  of  B.,  the  court  will  presume  a 
valid  delegation  of  power.  Smith  v.  Swan,  2  Tex.  Civ,  App. 
563  (1893). 

The  rule  regulating  the  admission  of  ancient  documents  has  been 
extended,  to  some  extent,  to  ancient  plans,  properly  authenticated. 
Whitman  r.  Shaw,  (Mass.)  44  N.  E.  333  (1896). 

Corroboration  required.  —  It  is  frequently  required,  as  a 
preliminary  to  the  admission  of  ancient  deeds,  that  some  corrobora- 
tion should  be  given,  e.  (/,,  by  proof  of  possession  under  them. 
Fairly  v.  Fairly,  38  Miss.  280  (1859) ;  Carter  v.  Doe,  21  Ala.  72 
(1852) ;  Burgin  v.  Chenault,  9  B.  Monr.  285  (1848) ;  Jackson  v. 
Blanshan,  3  Johns.  292  (1808). 

Payment  of  taxes  according  to  an  ancient  partition  will  appar- 
ently be  regarded  as  evidence  in  corroboration  of  the  deed. 
Glasscock  v.  Hughes,  55  Tex.  461,  473  (1881). 

And  a  mere  entry  for  purposes  of  a  re-survey  has  been  held 
suificient  possession.     Duncan  v.  Beard,  2  Nott  &  McC.  400  (1820). 

Payment  of  rent  under  an  ancient  lease  is  sufficient  evidence  of 
corroboration.     Clark  v.  Owens,  18  N.  Y.  434  (1858). 

To  same  effect,  see  also  Thruston  v.  Masterson,  9  Dana  (Ky.), 
228,  233  (1839). 

"  The  purpose  of  requiring  proof  as  to  a  deed  seemingly  ancient, 
that  it  is  produced  from  the  proper  custody,  and  that  possession 
has  been  had  under  it,  is  to  give  assurance  that  it  is  truly  ancient, 
and  not  antedated.^'  Brown  v.  Wood,  6  Rich.  (S.  C.)  Eq.  155, 
171  (1853). 

"  It  is  the  accompanying  possession  alone  which  establishes  the 
presumption  of  authenticity  in  an  ancient  deed."  Jackson  v. 
Blanshan,  3  Johns.  292  (1808) ;  Carroll  v.  Norwood,  1  H.  &  J. 
(Md.)  167,  174  (1801) ;  Shaller  v.  Brand,  6  Binn.  435  (1814)  ; 
Homer  v.  Cilley,  14  N.  H.  85  (1843) ;  Ridgeley  v,  Johnson,  11  Barb. 
528  (1851). 

"  Independent  however  of  authority,  it  appears  to  me,  the 
reason  and  propriety  of  the  rule  is  apparent,  and  the  more  so 
from  the  only  reason  which  I  have  seen  in  opposition  to  it.  It  is, 
because  old  things  are  hard  to  be  proved.  Now,  if  this  be  a  good 
reason,  it  operates  with  a  two-fold  force  on  the  opposite  side  of  tho 
question  ;  for  it  is  certainly  more  difficult,  to  say  the  least  of  it,  to 
disprove  an  old  thing  than  to  prove  it,  especially  when  in  most  cases 
the  party  would  be  called  on  to  do  so  without  notice  of  its  antiquity 
or  the  necessity  of  doing  it.    Policy  requires,  that  the  possession 
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of  individuals  to  their  landed  estates  should  be  shielded  by  every 
legitimate  means ;  for  it  is,  in  truth,  the  sheet  anchor  of  the  rights 
of  a  great  proportion  of  the  citizens  of  this  country,  to  such 
property.  And  hence  it  is,  that  after  a  lapse  of  thirty  years,  when 
it  may  be  reasonably  presumed,  that  the  witnesses  to  the  deed  are 
dead,  or,  in  the  transitory  state  of  the  community,  they  are  removed 
without  the  knowledge  of  the  party,  the  law  will  presume  the  legal 
execution  of  the  deed  in  favor  of  a  possession,  according  to  its 
provisions.  But  certainly  no  such  indulgence  is  due  to  him,  who 
(as  in  the  present  case)  neglects,  for  almost  a  century,  to  assert 
his  claim  by  one  single  act  of  ownership.  The  doctrine  contended 
for,  on  the  part  of  the  motion,  might,  in  its  consequences,  be  pro- 
ductive of  incalculable  mischiefs;  for  although  it  is  not  now  usual 
to  enter  upon  a  course  of  villainy,  the  fruits  of  which  are  not  to 
be  reaped  for  thirty  years  to  come,  yet  establish  the  rule  contended 
for,  and  it  opens  the  door,  and  many  will  no  doubt  find  an  easy 
entry.  On  the  other  hand,  it  is  conceived,  that  no  such  mischiefs 
can  ensue.  Apprize  the  owner  of  the  danger  tp  which  he  is 
exposed,  he  has  the  power,  and  will  avert  its  consequences." 
Middleton  v.  Mass,  2  N.  &  M'C.  65  (1819). 

The  excuses  for  non-production  of  the  attesting  witness  above 
mentioned  are  practically  the  only  ones  admissible. 

The  fact  that  the  only  subscribing  witness  is  the  justice  who 
is  trying  the  case  in  which  the  document  is  offered  is  no  ground 
for  admitting  other  evidence  of  execution.  The  court  expressly 
decline  to  decide  whether  the  case  would  have  been  any  different 
if  the  witness  was  the  only  person  before  whom  the  suit  could  have 
been  brought,  but  in  the  case  before  them,  they  say  that  the  dis- 
ability of  the  justice  ^Ho  be  sworn  as  a  witness  in  the  cause  was 
the  act  of  the  plaintiffs  themselves  in  bringing  the  case  before 
him."     Jones  v.  Phelps,  5  Mich.  218  (1858). 

(3)  Proof  OP  Contents.  —  This  is  the  "modern  best  evidence 
rule."     See  supra,  pp.  3587-358^. 

Even  where  secondary  evidence  is  admissible  of  the  contents  of 
a  written  document,  the  due  execution  of  the  instrument  must  first 
be  proved.  Porter  v.  Wilson,  13  Pa.  St.  641  (1850) ;  Elmondorff  v. 
Carmichael,  3  Litt.  473  (1823)  ;  Kimball  v.  Morrell,  4  Greenl.  368 
(1826).  So  where  there  is  an  attesting  witness,  he  must  be  called. 
Kelsey  v.  Hanmer,  18  Conn.  311  (1847)  ;  "Exactly  as  if  the  paper 
was  produced."     Shrowders  v.  Harper,  1  Harr.  (Del.)  444  (1832). 

On  the  contrary,  in  Michigan,  where  an  instrument  was  lost,  it^ 
was  held  unnecessary  to  prove  its  execution  by  the  subscribing  wit- 
ness. "  Such  witnesses  are  required  and  expected  to  establish  the 
genuineness  of  their  own,  and  of  the  party's  signature,  to  an  orig- 
inal paper.  But  they  are  not  required  or  supposed  to  know  the 
contents  of  the  documents  they  attest,  and  are  no  more  likely  to  be 
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able  to  give  secondary  evidence  of  their  purport,  than  any  other 
persons.  They  are  expected  to  know  their  own  handwriting,  and  to 
say  whether  the  paper  appearing  to  bear  it,  was  in  fact  so  verified, 
but  not  whether  they  ever  attested  a  paper  which  they  have  no 
means  of  identifying.  It  is  not  usual  for  such  witnesses  to  charge 
their  memories  with  the  contents  of  all  the  papers  they  have  seen 
executed."    Eslow  v,  Mitchell,  26  Mich.  600  (1873). 

Pkoop  of  Handwriting.  —  In  proving  the  genuineness  of  a 
document,  alleged  to  have  been  written  by  A.,  as  in  other  cases, 
three  classes  of  persons  are  entitled  to  testify:  (1)  Those  who 
have  seen  A.  write ;  (2)  Those  who  are  familiar  with  his  hand- 
writing from  correspondence,  &c ;  (3)  Those  sufficiently  skilled  to 
decide  by  comparing  the  document  in  question  with  other  documents 
in  A.'s  handwriting. 

Evidence  of  the  nature  stated  in  the  first  and  second  of  the  above 
divisions  is  predicated  upon  the  existence  in  the  mind  of  the  wit- 
ness, of  a  previously  formed  idea  of  the  handwriting  in  question. 
Evidence  of  the  third  division  is  practically  predicated  upon  the 
skill  in  handwriting  necessary  to  form  a  standard  of  comparison 
upon  inspection  of  specimens  of  the  writing  in  question. 

The  supreme  court  of  Louisiana  treats  this  subject  as  follows :  — 
''The  commentators  upon  the  principles  of  evidence  state  that 
the  proof  of  handwriting  presents  many  difficulties  and  has  in 
every  age  been  found  a  source  of  embarrassment  to  legislators, 
jurists  and  practitioners.  The  difficulty  does  not  arise  when  the 
handwriting  of  a  certain  document  is  proven  by  eye  witnesses  or  by 
admissions  of  parties,  but  in  cases  where  a  judgment  or  opinion  is 
that  a  given  document  is  or  is  not  in  the  handwriting  of  a  given 
person.    Best  on  Ev,,  p.  240. 

There  are  three  modes  of  proof  laid  down  in  logical  order  by. 
Bentham,  Vol.  3,  Jud.  Ev.,  p.  698: 

1.  Praesumptio  ex  visu  scriptionis. 

2.  Praesumptio  ex  scriptis  olim  visis. 

3.  Praesumptio  ex  comparatione  scriptorum  or  ex  scripto  non 
viso. 

We  are  only  concerned  at  this  time  with  the  first  mode  of  proof 
—  namely,  that  any  person  who  has  seen  the  writer  write  and  has 
acquired  a  standard  in  his  own  mind  of  the  general  character  of  his 
handwriting  is  competent  to  testify  as  to  his  belief  that  the  hand- 
writing is  genuine  or  not.  Such  testimony  when  credible  and  suffi* 
cient  is  not  objectionable.  The  word  'believe'  does  not  weaken  the 
force  of  the  testimony.  Bradford  v.  Cooper,  1  An.  326 ;  Jewell  vs. 
Jewell,  1  B.  316.  It  must  necessarily  be  a  matter  of  judgment  or 
opinion. 

Actual  knowledge  extends  a  comparatively  little  way:  men  are 
oompelled  to  resort  to  judgment  —  a  species  of  circumstantial  evi- 
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dence  not  secondary  to  direct.  The  evidence  of  the  witnesses  who 
testified  from  their  knowledge  acquired  by  having  seen  letters  and 
other  documents  was  admitted  without  objection. 

This  evidence  is  within  the  second  of  the  above  rules.  It  was 
competent,  and  supplemented  the  evidence  classed  under  the  first 
mode  of  proof  as  to  one  witness,  and  as  to  the  other  witness  from 
having  communicated  personally  with  the  party  upon  the  contents 
of  the  document."    Succession  of  Morvant,  45  La.  Ann.  207  (1893). 

The  relative  advantages  of  proof  of  handwriting  by  comparison 
with  a  standard  shown  to  be  genuine  and  with  a  standard  previously 
acquired  by  the  witness  in  the  two  ways  before  mentioned,  is  thus 
stated  by  Court  of  Queen's  Bench  sitting  for  Lower  Canada. 

*^  Abstractedly  reasoning  upon  this  kind  of  proof,  it  seems  plain 
that  a  more  correct  judgment  as  to  the  identity  of  handwriting 
would  be  formed  by  a  witness  by  a  critical  and  minute  comparison 
with  a  fair  and  genuine  specimen  of  the  party's  handwriting,  than 
by  a  comparison  of  seen  signatures  with  the  faint  impressions  pro- 
duced by  having  seen  the  party  write,  and  even  then  perhaps  under 
circumstances  which  did  not  awaken  his  attention;  hence  the 
greater  necessity  for  such  a  standard,  as  without  it  no  possible  legal 
conclusion  could  be  reached."  Keid  v.  Warner,  17  Low.  Can.  485, 
491  (1867). 

(1)  Witnesses  of  Writing. — Those  who  have  seen  the  alleged 
writer  write  at  any  time  are  competent  to  testify  as  to  whether 
the  document,  or  part  thereof,  in  question  is  in  his  handwriting. 
West  V.  State,  22  N.  J.  Law,  21  (1849) ;  Edelen  v.  Gough,  8  Gill,  87 
(1849)  ;  Hopkins  v.  Megqnire,  35  Me.  78  (1852) ;  Woodford  v. 
McClenahan,  9  111.  85  (1847)  ;  Hammond  r.  Varian,  54  N.  Y.  398 
(1873);  Pepper  v.  Barnett,  22  Gratt.  405  (1872) ;  Burnham  r.  Ayer, 
36  N.  H.  182  (1858);  Gleeson  v.  Wallace,  5  Q.  B.  U.  C.  245  (1848)*; 
Williams  v.  Deen,  5  Tex.  Civ.  App.  575  (1893)  ;  Riggs  r.  Powell, 
142  111.  453  (1892) ;  Karr  v.  State,  106  Ala.  1  (1894) ;  State  v. 
Harvey,  131  Mo.  339  (1895) ;  Salazar  v.  Taylor,  18  Colo.  538  (1893). 
Succession  of  Morvant,  45  La.  Ann.  207  (1893) ;  Berg  t\  Peterson, 
49  Minn.  420  (1892)  ;  Wilson  v.  Van  Leer,  127  Pa.  St.  371  (1889). 

The  rule  is  the  same  in  criminal  cases.  State  v.  Harvey,  131  Mo. 
339  (1895). 

Any  ordinary  observer  answers  the  requirements  of  this  rule. 
It  is  not  necessary  that  the  witness  should  be  in  any  sense  an  expert. 
Williams  v.  Deen,  5  Tex.  Civ.  App.  575  (1893)  ;  Kendall  v.  Collier, 
(Ky.)  30  S.  W.  1002  (1895). 

Or  that  the  writing  should  be  signed.  Rumph  v.  State,  91  Ga. 
20  (1892). 

It  is  sufficient  if  the  witness  has  seen  the  party  in  question 
write  once.  "The  evidence  was  properly  received  by  the  court. 
The  witness  who  had  seen  the  defendant  write,  although  but  once, 
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was  competent  to  speak  with  respect  to  the  genuineness  of  the  dis- 
puted signature,  as  the  opinion  which  he  formed  and  communicated 
to  the  jury  was  formed,  as  he  states  in  his  testimony,  upon  knowl- 
edge of  the  general  character  of  her  handwriting  thus  acquired." 
Edelen  v.  Gough,  8  Gill,  87  (1849) ;  Com.  v.  Nef us,  135  Mass.  533 
(1883).  And  the  rule  is  the  same  even  if  the  only  time  the 
witness  saw  the  party  write  was  when  he  wrote  the  document  in 
question.  Woodford  v.  McClenahan,  9  111.  85  (1847).  And  it  is 
sufficient  that  the  witness  has  seen  the  party  write  nothing  but 
his  name  and  then  only  once.  Hammond  v.  Varian,  54  N.  Y.  398 
(1873) ;  Pepper  v.  Barnett,  22  Gratt.  405  (1872) ;  Ex)gers  v.  Ritter, 
12  Wall.  317  (1870)  ;  Burnham  v.  Ayer,  36  N.  H.  182  (1858)  ;  In  re 
Diggins'  Estate,  68  Vt.  198  (1896). 

"  Whether  he  has  seen  him  write  once  or  many  times,  goes  rather 
to  the  degree  and  extent  of  his  knowledge  than  the  extent  from 
which  it  is  derived,  and  does  not  affect  the  question  of  his  com- 
petency, but  only  the  weight  to  be  given  to  his  evidence,  which  is 
a  question  for  the  jury."  Pepper  v  Barnett,  22  Gratt  405  (1872)  ; 
Karr  v.  State,  106  Ala.  1  (1894). 

"  The  testimony  of  the  witness  Glidewell  shows  that  on  two  or 
three  occasions,  considerable  lapse  of  time  intervening,  he  had  seen 
the  defendant  write  the  names  of  persons  and  places  casually,  and 
that  there  was  in  his  handwriting  a  peculiarity  attracting  his 
attention,  and  the  last  of  these  occasions  was  several  years  before 
the  trial.  The  testimony  is  not  the  highest  and  most  satisfactory 
kind,  but  it  was  competent,  and  authorized  the  introduction  of  the 
writing  in  evidence,  so  far  as  its  admissibility  depended  on  proof 
of  handwriting."  Karr  v.  State,  106  Ala.  1  (1894). 
.  "  If  a  witness  has  any  knowledge  of  the  handwriting  of  the 
person  in  question,  which  has  been  derived  from  seeing  him  write, 
though  it  be  but  once,  he  may  give  his  opinion  as  to  the  genuine- 
ness of  the  signature  or  writing  in  dispute.  And  if  his  knowledge 
has  been  derived  from  having  seen  general  signatures,  or  writings 
of  the  person,  either  in  transacting  business  with  him,  so  that  the 
papers  have  been  acted  upon  and  recognized  by  him  as  genuine,  or 
by  an  intimate  acquaintance  with  signatures  which  have  been 
adopted  into  the  ordinary  business  transactions  of  life,  he  may 
give  his  opinion  of  the  handwriting.  Bowman  v,  Sanborn,  6 
Foster  (25  N.  H.),  87 ;  Hoit  v.  Moulton,  1  Foster  (21  N.  H.),  586 ; 
Wiggin  V.  Plumer,  11  Foster  (31  N.  H.)  251 ;  State  v.  Carr,  5 
N.  H.  367. 

It  is  the  belief  or  opinion  of  the  witness,  founded  upon  knowl- 
edge, that  is  admissible.  The  handwriting  is  to  be  proved  or  dis- 
proved by  this  opinion,  and  unless  the  witness  is  able  to  give 
an  opinion,  his  testimony  is  incompetent."  Burnham  v.  Ayer,  36 
N.  H.  182  (1858). 
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That  the  witness  has  only  seen  the  party  write  since  the  date  of 
the  disputed  document  merely  affects  the  weight  of  his  evidence. 
So  in  case  of  a  promissory  note,  the  supreme  judicial  court  of 
Massachusetts  say  '^the  objection  is,  that  the  defendant,  in  his 
business  with  the  witness,  and  in  writing  in  his  presence,  may 
have  had  this  note  in  mind,  and  have  written  differently  from  his 
usual  manner,  for  the  purpose  of  making  evidence  for  himself  in 
this  case,  or  that 'the  character  of  his  writing  may  have  changed 
since  the  date  of  the  note.  All  this,  however,  was  for  the  con- 
sideration of  the  jury/'     Keith  v.  Lothrop,  10  Gush.  453  (1852). 

One  who  has  seen  a  person  make  his  mark  is  equally  competent 
to  testify  to  it.  ^  If  the  witness  was  acquainted  with  the  character 
of  the  party's  mark,  from  having  often  seen  him  make  it,  why  not 
as  well  speak  of  it,  as  of  a  name  ?  The  mark  of  one,  who  is  unable 
to  write  his  name,  is  often  as  easily  recognised  as  many  signatures." 
Strong  V.  Brewer,  17  Ala.  706  (1850). 

Or  to  testify  to  cipher  letters  having  been  written  by  A.  whom 
the  witness  has  seen  write  once.  Com.  r.  Nefus,  135  Mass.  533 
(1883). 

So  witnesses  may  testify  to  peculiarities  of  handwriting  of  which 
they  have  acquired  knowledge ;  with  a  view  to  showing  a  connec- 
tion between  a  genuine  and  a  disputed  specimen  of  handwriting. 
"Nothing  is  clearer  than  that  this  is  not  a  mere  comparison  of 
hands."     Smith  v.  Fenner,  1  Gall.  170  (1812). 

It  is  no  objection  to  the  introduction  of  evidence  tending  to  show 
that  a  signature  is  that  of  A.  that  A.  himself  denies  it  to  be  his. 
Burgess  v.  Burgess,  44  Neb.  16  (1895). 

But  A.  cannot  testify  as  an  expert,  unless  properly  qualified,  that 
a  certain  signature  is  not  his.  Pillard  v.  Dunn,  (Mich.)  66  N.  W.  45 
(1896). 

A  witness  testifying  from  his  recollection  of  the  handwriting  is 
allowed  to  refresh  his  memory  by  comparing  the  disputed  writing 
with  the  one  which  he  saw  written.  "  It  has  been  well  settled  in 
numerous  cases,  and  is  laid  down  as  settled  law  in  all  the  standard 
works  upon  evidence,  that  a  witness  who  has  seen  the  party,  whose 
signature  is  controverted,  write  but  once,  and  that  only  his  signa- 
ture, is  competent  to  testify,  although  he  may  have  to  compare  the 
signature  which  he  knows  to  be  genuine  with  the  one  in  controversy, 
in  order  to  refresh  and  strengthen  his  recollection. 

"  The  case  (cited  by  the  counsel  for  the  appellee)  Burr  v.  Harper, 
3  Eng.  C.  L.  B.  168,  is  one  exactly  in  point,  and  is  strikingly  like 
the  one  under  consideration.  In  that  case  the  witness,  whose  com- 
petency was  questioned,  stated,  when  called  to  prove  the  signature 
of  Harper,  that  he  once  saw  him  sign  his  name  to  a  paper,  which  he 
then  had  in  his  possession ;  that  the  fact  made  so  slight  an  impres- 
sion upon  his  mind  that,  judging  from  that  single  occurrence,  he  was 
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not  able  to  say  whether  the  handwriting  to  the  agreement  was  the 
defendant's  or  not ;  that  he  wonld  not  venture,  upon  the  mere  in- 
spection of  the  paper,  to  form  a  belief  on  the  subject ;  but  that,  by 
comparing  the  signature  of  the  agreement,  to  which  he  was  required 
to  speak,  with  that  which  was  subscribed  to  the  paper  then  in  his 
possession,  he  was  able  to  swear  that  he  believed  it  to  be  the  defen- 
dant's writing.  It  was  held  in  that  case,  and  its  authority  has 
never  been  questioned,  that  the  witness  was  competent  to  prove  the 
handwriting.  The  court  in  that  case  says :  '  The  mere  fact  of  hav- 
ing seen  a  man  once  write  his  name  may  have  made  a  very  faint 
impression  upon  the  witness'  mind ;  but  some  impression,  however 
slight  in  degree,  it  will  make,  and  surely  as  the  standard  exists,  and 
the  witness  possesses  the  genuine  paper,  he  may  recur  to  it  to 
revive  his  memory  upon  the  subject  Here  a  basis  is  laid  in  the 
fact  of  his  having  seen  the  defendant  sign  his  name  once.  But 
his  memory  is  defective.  He  then  recurs  to  a  paper  which  he 
knows  to  be  an  authentic  writing.  He  uses  it  to  retouch  and 
strengthen  his  recollection,  and  not  merely  for  the  purpose  of  com- 
parison. The  evidence,  therefore,  is  admissible."  Pepper  v,  Bar- 
nett,  22  Gratt.  405  (1872). 

In  Georgia,  however,  a  witness  who  had  seen  the  defendant  write 
was  not  allowed  to  use  that  document  as  a  standard  of  comparison 
with  the  disputed  signature  "  unless  he  also  testifies  by  that  means 
or  some  other,  he  knows  or  would  recognize  the  handwriting  of  the 
person  who  executed  it."    Wimbish  v.  State,  89  Ga.  294  (1892). 

The  essential  result,  however,  is  that,  from  seeing  the  party  write, 
the  witness  should  have  acquired  such  an  impression  of  his  hand- 
writing as  to  enable  him  to  form  an  opinion  as  to  the  genuineness  of 
the  writing  in  dispute.  This  is  a  preliminary  inquiry.  "  A  witness 
need  not  be  familiar  with  another's  handwriting,  to  render  him 
competent ;  on  the  other  hand,  not  every  person  who  has  seen  an- 
other write  is  competent  to  testify,  or  give  an  opinion  upon  the 
genuineness  of  the  signature.  In  the  course  of  a  busy  life,  one  may 
see  many  persons  write,  in  many  instances  merely  casually,  the 
recollection  of  which  is  entirely  effaced  from  the  memory,  as  much 
so  as  if  he  had  never  seen  the  writing.  In  such  cases,  the  witness 
is  not  competent  to  give  an  opinion,  merely  because  he  may  remem- 
ber, or  it  may  be  shown,  that  he  has  seen  the  person  write.  Not 
being  an  expert,  in  order  to  make  a  witness  competent  to  give  an 
opinion  as  to  the  genuineness  of  a  writing,  he  must  be  able  to  say 
that  he  has  some  knowledge  or  acquaintance  with  the  handwriting 
of  the  person,  or  believes  he  has  such  knowledge  or  acquaintance- 
ship, acquired  by  seeing  him  write  many  times,  or  once,  or  in  some 
other  legal  way.  The  extent  of  his  knowledge  or  familiarity  with 
the  handwriting  in  question  enters  into  the  weight  of  his  testimony, 
but  does  not  affect  its  competency."  Nelms  v.  State,  91  Ala.  97 
(1890)  ;  Wimbish  v.  State,  89  Ga.  294  (1892). 


1229^^  AMEEICAN  NOTES.  [PAKT  V. 

An  interestiug  instance  of  tlie  application  of  this  rule  is  found  in 
a  New  York  criminal  case  where  the  indictment  was  for  murder. 
The  government  offered  a  letter  from  the  defendant  to  one  of  the 
government  witnesses  which  practically  admitted  the  defendant's 
guilt.  The  majority  of  the  court,  against  a  strong  dissenting 
opinion,  held  that  two  illiterate  witnesses,  one  of  whom  could  write 
with  difficulty,  and  the  other  not  at  all,  were  not  competent,  by  rea- 
son of  having  seen  the  defendant  write  or  print  his  name,  on  one 
occasion,  in  a  Testament,  to  identify  his  handwriting. 

"Before  a  witness  should  be  permitted  to  testify  to  the  hand- 
writing of  another,  he  should  be  acquainted  and  somewhat  familiar 
with  the  handwriting  of  the  person  whose  writing  is  sought  to  be 
proved.  He  should  have  an  intelligent  acquaintance  with  the 
handwriting  of  the  party  so  that  he  can  determine  with  a  reasonable 
degree  of  certainty  whether  the  writing  offered  is  his  genuine  hand- 
writing. It  seems  very  clear  that  neither  of  these  witnesses  had 
any  such  knowledge  of  the  writing  of  the  defendant,  or  any  such 
acquaintance  with  it  as  qualified  them  to  give  an  opinion  upon  the 
question  whether  this  letter  and  these  envelopes  were  written  by 
him.  An  examination  of  the  evidence  of  these  witnesses  shows  that 
they  possessed  little  natural  intelligence,  were  ignorant,  illiterate, 
had  little  knowledge  of  the  art  of  writing  or  of  reading  it,  and  little 
appreciation  of  the  responsibility  which  rested  upon  them  as  wit- 
nesses when  giving  evidence  as  to  the  handwriting  of  the  defen- 
dant."   People  v.  Corey,  148  N.  Y.  476  (1896). 

The  witness,  in  order  to  testify,  must  have  seen  the  party  write 
under  such  circumstances  as  to  leave  his  own  mind  unbiased. 

Where  the  only  time  when  the  witness  saw  the  party  sign  was 
during  a  recess  of  the  court  when  the  party  wrote  in  the  witness's 
presence  to  enable  him  to  testify,  it  was  held  that  the  evidence 
should  be  rejected.  Dakota  v.  O'Hare,  1  N.  Dak.  30,  44  (1890); 
Keese  v.  Reese,  90  Pa.  St.  89  (1879). 

The  means  of  accurate  observation  which  the  witness  may  be 
found,  on  examination,  to  possess  is  a  consideration  going  merely 
to  the  weight  of  the  evidence.  In  a  North  Carolina  case  where  it 
was  important  to  show  who  had  written  a  letter  signed  "  Lassiter," 
the  ruling  of  the  trial  court  admitting  the  evidence  was  sustained. 
"  Preliminary  to  putting  the  letter  in  evidence,  the  witness  was 
asked  if  he  had  often  seen  Gay  write,  and  if  he  was  therefore  ac- 
quainted with  his  handwriting.  To  this,  the  witness  answered,  that 
he  had  often  seen  the  defendant  Gay  writing  at  the  counter  in  Gay's 
store  —  Gay  standing  on  one  side  of  the  counter,  and  witness  on  the 
other  —  and  that  he  thought  from  his  having  seen  him  writing  on 
such  occasions,  that  he  knew  his  handwriting ;  that  he  could  see  the 
writing  plainly,  although  he  had  not  given  the  writing  on  such 
occasions  a  very  close  examination.    The  evidence  was  objected  to 
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by  the  defendant  Gray,  but  the  objection  was  overruled,  and  tLe 
evidence  was  admitted.  The  witness  then  testified  that  he  knew 
no  such  person  as  the  Lassiter  named,  and  that  the  handwriting  of 
the  letter,  and  the  signature,  were  in  his  opinion,  the  defendant 
Gay's  and  the  letter  was  allowed  to  be  read,  and  the  defendant  Gay 
excepted."     State  v.  Gay,  94  N.  C.  814  (1886). 

The  question  is  purely  one  of  competency.  **  The  law  is  that  a 
witness  who  has  any  personal  knowledge  of  a  signature  in  contro- 
versy, however  slight,  has  the  right  to  give  his  opinion,  and  the 
weight  of  that  opinion  is  a  question  for  the  jury,  and  not  for  the 
court.  A  witness  who  has  seen  a  person  write  but  once,  and  then 
only  his  abbreviated  signature,  may  testify  regarding  the  same ;  or 
if  he  has  seen  a  signature  admitted  by  the  owner  to  be  genuine. 
Rogers  v.  Ritter,  12  Wall.  322;  Pepper  v.  Barnett,  22  Gratt.  405; 
Cody  V.  Conly,  27  Gratt.  313 ;  1  Greenl.  Ev.  §  577.  But  he  must 
have  some  knowledge,  and  the  mere  fact  that  he  has  received  letters 
purporting  to  be  from  the  person  whose  signature  is  in  controversy 
is  not  sufficient,  unless  there  was  some  admission  or  acquiescence 
equivalent  to  an  acknowledgement  on  the  part  of  the  supposed 
writer,  other  than  the  letters  themselves,  that  said  letters  are 
genuine,  and  in  the  handwriting  of  the  person  from  whom  they 
purport  to  come.  A  person  who  has  had  business  correspondence 
with  another,  acted  upon  by  both  parties,  is  competent  to  testify  as 
to  the  handwriting  of  his  correspondent,  although  he  may  never 
have  seen  him  write.  But  where  the  letters  have  no  relation  to 
business  transactions,  but  are  letters  of  mere  friendly  or  polite 
intercourse,  some  acknowledgement  of  handwriting,  in  some  way 
other  than  the  letters  themselves,  on  the  part  of  the  supposed 
writer,  must  be  shown.  The  knowledge  of  the  witness  must  be 
founded  on  some  other  means  than  the  receipt  and  contents  of  the 
letters."  Flowers  v.  Fletcher,  (W.  Va.)  20  S.  E.  870  (1894)  ; 
Salazar  v,  Taylor,  18  Colo.  538  (1893). 

Degree  of  Certainty  required.  —  In  determining  what  degree 
of  certainty  is  to  be  required  at  the  hands  of  a  witness  testifying 
under  such  circumstances,  it  must  be  borne  in  mind  that  the  fact  to 
which  the  witness  is  really  testifying  is  resemblance,  "  The  plain- 
tiff claims  to  recover  as  the  indorser  of  a  note,  signed  by  the  de- 
fendant, payable  to  Pierce  &  Pool  or  order,  and  by  them  indorsed. 
To  prove  the  indorsement  of  the  note,  he  called  a  witness,  who  on 
his  direct  examination,  testified  that  he  had  seen  Pool  write  five  or 
six  times  and  that  it  was  his  strong  impression  that  the  indorse- 
ment was  in  his  handwriting;  that  it  looked  like  it;  and,  being 
cross-examined,  he  said,  that  the  writing  on  the  back  of  the  note 
resembled  Pool's,  but  that  he  could  not  swear  to  the  indorsement 
nor  to  his  writing.  It  is  insisted,  by  the  counsel  for  the  defendant, 
that  this  evidence  is  not  sufficient  to  prove  an  indorsement.    All 
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that  a  witness,  called  in  such  cases,  can  be  expected  to  testify  is, 
that  the  handwriting  in  question  resembles  that  of  the  person,  whose 
it  purports  to  be;  in  other  words,  that  it  looks  like  it.  From  the 
resemblance  between  the  signature  before  him,  as  compared  with 
those  of  the  same  person  previously  observed,  the  witness  has 
drawn  the  inference  that  they  were  made  by  one  and  the  same  in- 
dividual. The  strength  of  his  belief  will  depend  on  the  greater  or 
less  degree  of  similarity.  He  can  only  testify  to  his  own  state  of 
mind  on  this  question.  The  language  used  as  indicative  of  the 
strength  of  his  belief,  was  properly  before  the  jury  for  their  con- 
sideration, and  it  was  for  them  to  determine  its  sufficiency  to 
establish  the  fact,  which  it  was  offered  to  prove.  When  the 
witness  stated  that  he  could  not  swear  to  the  handwriting  nor  to  the 
indorsement,  he  was  probably  understood  by  the  jury  as  referring 
to  his  own  knowledge,  and  not  as  intending  thereby  to  limit  or 
restrain  the  testimony  previously  given,  and  it  is  not  for  us  to  say 
that  they  misunderstood  him."  Hopkins  v.  Megquire,  35  Me.  78 
(1852). 

Where  a  witness  "  thought  it  was  his  handwriting "  but  "  would 
not  swear  it  was  his  handwriting,"  it  was.  held  that  this  was  suffi- 
ciently positive  to  let  his  evidence  go  to  the  jury.  People  v.  Bidle- 
man,  104  Cal.  608  (1894). 

The  rule  is  the  same  in  Missouri.  "  It  was  shown  by  McNeil,  a 
witness  for  the  state,  that  he  had  seen  defendant  write  his  name, 
was  acquainted  with  his  handwriting,  had  received  letters  from  him, 
and  that  the  letter  in  question  was  in  his  handwriting.  Under  the 
rule  announced  by  this  court  in  the  case  of  State  v.  Minton,  116 
Mo.  605,  and  authorities  cited,  the  witness  showed  himself  clearly 
competent  to  testify  to  the  handwriting  of  defendant.  It  was  not 
necessary  that  he  should  have  stated  positively  that  the  letter  was 
in  the  handwriting  of  defendant;  but  it  was  sufficient  to  entitle  it 
to  go  to  the  jury,  that  he  gave  it  as  his  opinion  that  it  was,  after 
having  stated  that  he  was  acquainted  with  his  handwriting. 
Watson  V.  Brewster,  1  Pa.  St.  381;  Clark  v.  Freeman,  25  Pa.  St.  133; 
Fash  V.  Blake,  38  111.  363 ;  Garrells  v.  Alexander,  4  Esp.  37."  State 
V.  Harvey,  131  Mo.  339  (1895). 

The  appellate  court  of  Indiana  have  refused  to  disturb  the  admis- 
sion of  an  otherwise  properly  qualified  witness  who  testified  as  to 
the  signature  of  the  deceased,  as  follows :  **1  could  say  nothing  to  a 
certainty.  I  have  a  general  memory  of  her  signature  several  years 
ago.  It  looks  like  probably  it  might  be  her  signature ;  it  is  some- 
thing after  my  memory  that  it  is,"  and  who,  in  answer  to  other 
questions,  said, ''Well,  I  cannot  say  it  is  her  signature.  I  will 
say  it  is  probably  her  signature ;  it  has  a  general  appearance  as 
I  remember  it.  I  do  not  know  that  I  have  information  enough 
to  say,  or  that  I  would  form  an  opinion  that  I  would  abide  by. 
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I  can  only  judge  from  the  general  appearance,  and  from  that 
form  an  impression,  but  I  do  not  know.  It  is  my  impression  that 
it  would  be  her  hand-writing,  just  from  the  looks  of  it.'^  Talbott  v. 
Hedge,  6  Ind.  App.  555  (1892). 

It  is  proper  to  inquire  of  witnesses  who  have  testified  to 
their  belief  in  the  genuineness  of  certain  signatures  on  a  note, 
'<  whether  they  would  act  upon  the  signatures  of  the  defendants 
attached  to  the  note  sued  on  if  they  came  to  them  in  an  ordinary 
business  transaction."  The  supreme  court  of  the  United  States 
say :  ''  Such  a  question  standing  alone  might  be  objectionable,  but 
the  record  discloses  that  each  of  these  witnesses  had  testified  to  his 
acquaintance  with .  the  handwriting  of  one  or  more  of  the  defend- 
ants, and  to  his  belief  of  the  genuineness  of  the  signatures  of  the 
parties  with  whose  handwriting  he  was  acquainted;  and,  as  a 
means  of  showing  the  strength  and  value  of  witnesses'  opinions, 
the  question  put  was  allowable."  Holmes  v.  (joldsmith,  147  U.  S. 
160  (1892). 

<'  It  has  been  well  observed  that  the  impressions  of  a  witness 
may  be  nothing  more  than  the  hasty  conclusions  drawn  by  his  own 
mind  from  certain  facts  falling  under  his  observation,  and  that  facts 
are  required  to  prove  or  disprove  the  genuineness  of  a  handwriting; 
still,  although  whatever  the  relative  values  of  the  several  modes  of 
proof  of  handwriting  may  be  as  compared  with  each  other,  it  is  cer- 
tain that  all  such  proof  is,  even  in  its  best  forms,  precarious  and 
often  extremely  dangerous ;  nevertheless  jurisprudence  has  affixed 
to  these  impressions  the  character  of  proof,  and  made  them  admis- 
sible as  evidence  of  presumed  or  contested  facts  in  relation  to  the 
genuineness  of  the  handwriting  of  documents,  and  the  rule  there- 
fore in  that  respect  is  perfectly  authoritative.  A  recent  writer  on 
the  principles  of  legal  evidence,  speaking  of  the  practice  of  admit- 
ting such  proof,  ex  visu  scriptionis  says,  '  the  rule  is  clear  and 
settled  that  every  person  who  has  seen  the  supposed  writer  of  a 
document'  write,  so  as.  to  have  thereby  acquired  a  standard  in  his 
own  mind  of  the  general  character  of  the  handwriting  of  the  party, 
is  a  competent  witness  to  say  whether  he  believes  the  handwriting 
of  the  disputed  document  to  be  genuine  or  not ;  the  having  seen 
the  party  write  but  once,  no  matter  how  long  ago,  or  having  merely 
seen  him  sign  his  signature,  is  sufficient  to  render  the  evidence 
admissible.'  So  also  as  to  the  presumption  ex  scripiis  olim  visis, 
which  is  clearly  stated  by  Patterson,  J.,  in  Doe  v,  Suckermore,  5  A. 
&  E.  703,  730,  who  says  that  *  knowledge  of  handwriting  may  have 
been  acquired  by  the  witness  having  seen  letters  or  other  docu- 
ments professing  to  be  the  handwriting  of  the  party,  and  having 
afterwards  communicated  personally  with  the  party  upon  the  con- 
tents of  those  letters  or  documents,  or  having  otherwise  acted  upon 
them  by  written  answers  producing  further  correspondence,  or  by 
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the  witness  transacting  with  the  party  some  business  to  which  they 
relate,  or,  by  any  other  mode  of  communication  between  the  party 
and  the  witness,  which,  in  the  ordinary  course  of  transactions  of 
life,  induces  a  reasonable  presumption  that  the  letters  or  documents 
are  the  handwriting  of  the  party."  Reid  v,  Warner,  17  Low.  Can. 
485  (1867). 

A  witness  can  be  asked  not  only  his  opinion  but  the  reasons  of  it, 
on  direct  examination.  <^  The  witness  Smith,  who  was  called  as  an 
expert,  was  rightly  allowed  to  give  the  reasons  for  the  opinion  that 
he  expressed.  This  point  was  adjudged  in  Commonwealth  r.  Web- 
ster, 5  Cush.  301.  And  in  Collier  v.  Simpson,  5  Car.  &  P.  73, 
Tindal,  C.  J.  ruled  that  counsel  might  ask  a  witness,  who  was 
called  to  testify  as  an  expert,  '  his  judgment  and  the  grounds  of  it.' 
The  value  of  an  opinion  may  be  much  increased  or  diminished,  in 
the  estimate  of  the  jury,  by  the  reasons  given  for  it. 

We  are  of  opinion  that  the  testimony  of  Albro  was  competent, 
and  that  its  weight  and  effect  were  properly  left  to  be  judged  of  by 
the  jury.  He  had  done  business  with  the  defendant,  and  had  seen 
him  write,  and  could  form  an  opinion  of  his  handwriting.  There 
could  be  no  doubt,  on  the  authorities,  of  the  admissibility  of  this 
testimony,  if  the  knowledge,  which  the  witness  had  of  the  defend- 
ant's handwriting,  had  not  been  acquired  after  the  date  of  the  note 
in  question,"  Keith  v.  Lothrop,  10  Cush.  453  (1852).  It  is  error 
to  refuse  to  permit  such  evidence.  Kendall  v.  Collier,  (Ky.)  30  S. 
W.  1002  (1895). 

(2)  Acquaintance  through  Cobbespondence,  &c. — A  witness 
who  has  engaged  in  correspondence  with  A.,  and  done  business  with 
him  in  which  writings  of  A.  were  used,  can  testify  as  to  A.*s  hand- 
writing. Keith  V,  Lothrop,  10  Cush.  453  (1852)  ;  Campbell  v.  Wood- 
stock Iron  Co.,  83  Ala.  351  (1887);  Atlantic  Insurance  Co.  v.  Manning, 
3  Colo.  224  (1877) ;  Riggs  v,  Powell,  142  111.  453  (1892) ;  Succession 
of  Morvant,  45  La.  Ann.  207  (1893). 

Where  the  witness  has  written  letters  to  A.,  and  received  replies 
on  which  both  parties  acted,  "  this  rendered  the  persons  to  whom 
these  letters  were  addressed  competent  witnesses  to  testify  concern- 
ing his  handwriting."     Chaffee  v.  Taylor,  3  All.  598  (1862). 

So  where  an  express  agent  was  in  the  habit  of  receiving  letters 
from  the  superintendent  of  the  company,  and  acting  upon  them,  he 
is  competent  to  testify  as  to  the  signature  of  the  superintendent. 
**  The  testimony  on  which  the  letter  was  admitted  in  evidence  was, 
in  substance,  that  Small  was  the  superintendent  of  the  Southern 
Express  Company  at  the  date  of  the  letter,  and  that  the  witness 
was  agent  of  the  company  at  Brandon,  and  as  such  had  received 
many  letters  from  him  about  the  business  of  the  company,  and  had 
written  in  reply  to  those  letters,  and  that  he  believed  the  letter 
produced  was  in  same  signature  as  those  received  by  witness  from 
him. 
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It  appears  that  the  witness's  knowledge  of  the  party's  handwrit- 
ing was  acquired  through  correspondence  carried  on  between  them 
in  relation  to  the  business  of  the  company,  in  which  they  were  both 
engaged.  This  brings  it  fully  within  the  rule,  admitting  such  proof 
of  handwriting,  which  is  thus  stated  by  Phillips :  '  If  a  witness  has 
received  letters  on  subjects  of  business,  which  can  be  proved  to 
have  been  written  by  a  particular  person,  or  letters  of  such  a  nature 
as  make  it  probable  that  they  were  written  by  the  hand  from  which 
they  profess  to  come,  he  may  be  permitted  to  speak  of  that  person's 
handwriting.'"  Southern  Express  Co.  v.  Thornton,  41  Miss.  216 
(1866). 

'*  It  is  on  this  ground  that  clerks,  cashiers,  or  other  officers  of 
banks  at  which  a  party  has  been  accustomed  to  do  business  may  be 
competent  to  prove  his  handwriting,  although  they  may  never  have 
seen  him  write."  Berg  v.  Peterson,  49  Minn.  420  (1892)  j  Dubois  v. 
Baker,  30  N.  Y.  355  (1864) ;  Hanriot  v.  Sherwood,  82  Va.  1  (1884). 

A  witness  who  has  held  a  note  of  the  party,  conceded  to  be  genu- 
ine, is  a  competent  witness.  Hammond  v,  Varian,  54  N.  Y.  398 
(1873). 

Where  A.  did  work  for  the  witness,  and  drew  written  orders  on 
the  witness  for  portions  of  his  pay,  which  orders  were  recognized 
between  A.  and  the  witness  upon  the  settlement  of  their  accounts, 
it  was  held  that  the  witness,  though  he  had  never  seen  A.  write, 
was  competent  to  satisfy  from  his  "  recollection  of  his  handwriting  " 
that  a  certain  paper  was  written  by  A.  Cody  v.  Conly,  27  Gratt. 
313,  323  (1876). 

So  where  a  witness  testified  that  he  knew  A.'s  signature,  because  he 
had  seen  letters  that  came  from  his  office,  he  is  competent.  Empire 
Mfg.  Co.  V.  Stuart,  46  Mich.  482  (1881). 

But  in  a  later  case  in  the  same  state  the  reasonable  qualification  is 
apparently  attached  to  the  more  sweeping  rule  just  stated,  that 
subsequent  ratification  or  other  authentication  of  letters  beyond 
their  mere  receipt  and  appearance  of  coming  from  the  party  whose 
handwriting  is  in  question,  is  needed  to  entitle  a  witness  to  tes- 
tify on  the  subject.  "  Where  one  or  more  letters,  purporting  to  come 
from  a  certain  person,  are  recognized  by  him  in  subsequent  transac- 
tions, that  may,  in  some  cases,  be  admissible  on  questions  of  hand- 
writing. But  the  mere  receipt  of  letters  purporting  to  be  from  a 
person  never  seen,  and  with  whom  no  subsequent  relations  existed 
which  were  based  on  them  as  genuine,  has  no  value  as  means  of 
knowledge.  Where  there  is  no  direct  knowledge  of  handwriting, 
there  must  be  something  which  assures  the  recipient  of  letters,  in  a 
reasonable  way,  of  their  genuineness,  before  he  can  swear  to  their 
writer,  or  use  them  as  comparisons  of  handwriting."  Pinkham  v. 
Cockell,  77  Mich.  265  (1889) ;  Talbott  v.  Hedge,  6  Ind.  App.  566 
(1892)  ;  Berg  v.  Peterson,  49  Minn.  420  (1892). 
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Equally  so  of  a  witness  who  cannot  swear  to  the  handwriting  of 
either  party  of  the  firm  in  whose  name  the  bill  was  drawn,  but  who 
testifies,  that,  in  his  opinion,  the  handwriting  is  the  same  as  that  of 
many  of  their  notes  which  the  firm  have  paid  upon  presentation  by 
him.    Gordon  v.  Price,  10  Ired.  385  (1849). 

A  witness  who  had  never  seen  A.  write,  but  '^  had  seen  a  long  ac- 
count acknowledged  by  him  to  be  his  handwriting,"  is  competent. 
State  V.  Spence,  2  Harr.  (Del.)  348  (1835).  It  does  not  appear 
that  the  account  was  against  the  witness  or  otherwise  authenticated 
by  its  use  in  course  of  business.  Ibid. 

A  witness  is  competent  who  ^'  testified  that  he  never  saw  the 
deceased  write,  but  narrated  occasions  when  he  received  receipts  and 
other  papers  from  him  under  circumstances  which  left  no  doubt 
that  they  were  written  by  the  deceased."  Sprague  v.  Sprague,  80 
Hun,  285  (1894). 

^'  The  defendant  was  allowed  to  testify  that  in  his  opinion  the  sig- 
nature of  Mrs.  McCurday  to  the  assignment  of  the  contract  was  not 
genuine.  The  admission  of  this  evidence  is  assigned  as  error.  The 
proof  shows  that  defendant  had  never  seen  Mrs.  McCurday  write, 
but  he  had  sent  her  a  letter  which,  he  says  he  thinks,  was  addressed 
to  Scotia,  Ohio,  and  had  received  a  letter  in  answer  thereto  which 
is  in  evidence.  This  letter  is  dated  and  postmarked  '  Otsego,  Ohio, 
October  25.'  It  contains  a  proposition  by  Mrs.  McCurday  to  sign  a 
relinquishment  in  consideration  of  the  prompt  payment  of  the  $950 
note.  On  November  20  the  defendant  addressed  both  the  McCurdays, 
this  time  to  Scioto,  Ohio,  enclosing  for  execution  a  quitclaim  deed 
for  the  property  which,  on  November  24,  was  returned  with  an  en- 
dorsement apparently  written  by  McCurday  stating  that  the  deed 
was  enclosed,  and  there  was  enclosed  therein  a  deed  of  quitclaim 
signed  and  acknowledged  by  both  Mr.  and  Mrs.  McCurday.  The 
plaintiff  in  his  deposition  testifies  that  subsequently  Mrs.  McCurday 
stated  to  him  that  She  had  conducted  such  a  correspondence  with 
the  defendant.  It  will  be  observed  that  while  the  letter  from  Mrs. 
McCurday  did  not  come  from  the  post-office,  to  which  the  defend- 
ant's letter  was  sent,  nevertheless  it  was  followed  by  other  corres- 
pondence and  was  acted  upon  by  her.  This  was  sufficient  proof  of 
genuineness  to  support  the  defendant's  testimony."  Violet  v.  Bose, 
39  Neb.  660,  672  (1894). 

A  clerk  in  the  business  office  of  a  firm  to  which  A.  has  written 
on  business,  and  who  has  seen  A.'s  letters  and  knows  that  A.  has 
acted  upon  and  recognized  the  letters,  may  testify  as  to  A.'s  hand- 
writing. Reybum  v.  Belotti,  10  Mo.  597  (1847).  « There  are  dif- 
ferent  modes  of  acquiring  a  knowledge  of  the  handwriting  of 
another,  to  enable  a  witness  to  testify  to  its  genuineness.  One 
means  of  information,  is  from  having  seen  letters  or  writings,  pur- 
porting to  be  the  handwriting  of  the  party,  and  having  afterwards 


CHAP,  v.]  AMEEICAN  NOTES.  1229® 

personally  communicated  with  him  respecting  them,  or  acted  upon 
them  as  his,  the  party  having  known  and  acquiesced  in  such  acts, 
founded  upon  their  supposed  genuineness ;  or  by  such  adoption  of 
them  into  the  ordinary  business  transactions  of  life,  as  induces  a 
reasonable  presumption  of  their  being  his  own  writings.  1  Green. 
Ev.,  §  577.  It  is  not  indispensable  to  call  the  individual  to  whom 
the  letters  were  addressed,  for  the  purpose  of  proving  the  hand- 
writing, as  any  one  through  whose  hands  the  letters  have  passed,  is 
equally  competent,  such  as  clerks,  &c."  Eeyburn  v.  Belotti,  10  Mo. 
597  (1847). 

The  standard  of  comparison  may,  with  entire  propriety,  have 
been  formed  in  the  mind  of  the  witness  by  documents  shown  to  be 
genuiue  through  intrinsic  evidence  and  the  absence  of  any  motive 
for  deception.  Thus  the  testimony  of  a  witness  to  the  handwrit- 
ing of  his  uncle,  one  Thomas  Rainey,  was  deemed  competent  upon 
the  witness  testifying,  '^That  he  knew  the  handwriting  of  his 
uncle  though  he  had  never  seen  him  write ;  that  he  lived  in  Kew 
York,  and  witness  had  seen  many  letters  from  him  to  the  father 
of  witness,  about  family  matters  and  family  business,  concerning 
which  no  one  else  was  familiar ;  that  almost  every  day  came  news- 
papers to  his  father  directed  in  the  same  hand,  and  for  years  a 
photograph  of  his  uncle  was  hanging  on  the  wall  of  the  sitting- 
room  with  an  under-written  message  of  presentation,  concluding 
with  the  words :  '  From  your  affectionate  brother,  Thomas  Rainey.' " 
Tuttle  V.  Rainey,  98  N.  C.  513  (1887). 

It  has  been  held  sufficient,  in  the  absence  of  objection,  for  a  wit- 
ness to  testify  that  he  is  familiar  with  the  signature  in  question, 
leaving  the  opposing  interest  to  find  out,  if  so  disposed,  upon  cross- 
examination,  the  sources  of  his  knowledge.  Hinchman  v.  Keener, 
6  Colo.  App.  300(1894). 

(3)  CoMPABisoN  OF  Hands.  —  The  general  advisability  and 
value  of  attempting  to  prove  A.'s  handwriting  by  the  evidence  of 
persons  who  have  never  seen  A.  write  and  have  had  no  business 
dealings  with  him,  but  who  undertake,  after  comparing  the  dis- 
puted document  with  other  documents  in  A.'s  writing,  shown  by 
admission  or  otherwise  to  be  genuine,  to  say  whether  the  writing 
is  his  or  not,  is  much  in  dispute. 

"  Probably  there  is  hardly  any  rule  as  to  the  introduction  of  evi- 
dence on  which  courts  express  a  greater  diversity  of  opinion  than 
that  relating  to  the  proof  of  handwriting  by  comparison.'^  Gaunt 
V.  Harkness,  53  Kans.  405  (1894). 

It  is  perhaps  worthy  of  notice  that  the  objectionable  feature  in 
the  ''  comparison  of  hands  "  is  not  the  comparison  itself.  That  is 
the  very  essence  of  all  possible  proof  of  handwriting.  The  objec- 
tion is  that  the  comparison  is  not  made  with  a  standard  previously 
created  in  the  witness's  mind  through  familiarity  with  the  hand- 
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writing  itself,  acquired  in  ways  whicli  the  law  regards  as  suffi- 
cient, but  is  made  by  a  witness  whose  sole  standard  of  comparison  is 
gained  by  juxtaposition,  in  court  or  for  the  purpose  of  testifying, 
of  a  disputed  handwriting  with  specimens  claimed  to  be  in  the 
same  handwriting.  This  distinction  is  well  brought  out  in  a  case 
in  the  supreme  court  of  California  admitting  the  evidence  of  a 
witness  whose  familiarity  with  the  handwriting  in  dispute  has  been 
acquired  through  having  seen  his  signature  upon  several  hundred 
documents  in  the  Spanish  archives  in  the  Surveyor  Greneral's  office, 
of  which  archives  the  witness  had  been  for  fifteen  years  official  cus- 
todian. "The  question  presented  by  the  foregoing  is  not  what 
writings  may  properly  be  employed  by  an  expert,  on  the  witness 
stand,  as  the  basis  of  his  opinion  that  a  particular  writing  is  or  is 
not  genuine.  In  all  such  cases,  the  opinion  of  the  witness  is  based 
upon  a  comparison  —  within  the  narrower  meaning  of  the  word  — 
of  the  contested  signature  with  others  proven  or  admitted  to  be 
genuine,  and  introduced  in  evidence.  But  if  a  witness  have  a 
proper  knowledge  of  the  handwriting  of  the  person  whose  writing 
is  in  dispute,  he  may  declare  his  belief  in  regard  to  the  genuineness 
of  the  particular  signature  in  question.  In  a  broad  sense,  all  evi- 
dence of  handwriting,  except  where  the  witness  saw  the  document 
written,  is  comparison.  But  a  distinction  is  recognized  between  an 
opinion  based  upon  the  juxtaposition,  in  the  presence  of  the  jury, 
of  the  disputed  and  other  signatures,  and  a  belief  engendered  of 
the  witness's  previous  knowledge  of  the  party's  handwriting ;  the 
conscious  comparison  of  the  writing  in  dispute  with  an  exemplar  in 
his  own  mind  — the  product  of  such  previous  knowledge.  In  the 
former  case,  the  expert  is  required  promptly  to  exercise  his  skill, 
derived  from  experience  and  study ;  in  the  latter,  the  ordinary  wit- 
ness recalls  the  prototype,  and  without  being  able  perhaps  to  ana- 
lyze critically  the  grounds  of  his  own  faith,  feels  that  he  knows  the 
handwriting. 

There  are  two  modes  of  acquiring  this  knowledge,  each  of  which 
is  universally  admitted  to  be  sufficient  to  enable  a  witness  to  testify 
on  the  subject.  The  first  is  from  having  seen  the  party  write.  The 
second  mode  is  from  having  seen  letters,  bills,  or  other  documents 
purporting  to  be  in  the  handwriting  of  the  party ;  evidence  of  the 
genuineness  of  such  writings  and  of  the  identity  of  the  party  being, 
of  course,  added  aliunde.     (1  Greenl.  Ev.,  Sec.  577.) 

*  In  both  these  cases,'  adds  Mr.  Greenleaf,  *  the  witness  acquires 
his  knowledge  by  his  own  observation  of  facts,  occurring  under  his 
own  eye,  and,  which  is  especially  to  be  remarked,  without  having  re- 
gard to  any  particular  person,  case  or  document.' 

If  it  can  be  assumed  that  the  Mexican  archives  in  the  Surveyor- 
General's  office  are  genuine,  the  man  who  has  read  these  archives 
and  familiarized  himself  with  the  official  signatures,  several  hun- 
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dred  in  number,  of  the  person  whose  signature  is  the  subject  of 
inquiry,-  has  certainly  as  much  knowledge  of  that  person's  hand- 
writing as  one  who  has  received  *  letters  or  bills '  purporting  to  be 
in  the  handwriting  of  a  party  whom  he  has  never  seen.  (See  in 
this  connection,  Turnipseed  v,  Hawkins,  1  McCord,  279.)  The 
archives  referred  to  are  public  documents  and  records  guarded  by 
the  former  Government  in  California,  as  evidence  of  the  facts  to 
which  they  relate,  and  which  the  Secretary  of  State  was  directed  to 
preserve  in  his  department.  (Acts  of  1851,  p.  443.)  They  were 
afterwards  transferred  to  the  care  of  the  Surveyor-General  of  the 
United  States.  (Concurrent  resolution,  Laws  of  1858,  p,  270.) 
These  documents  and  records  have  remained  continuously  in  official 
custody,  and  although  it  is  n^t  impossible  that  in  some  instances 
forged  papers  have  been  surreptitiously  or  corruptly  placed  among 
them,  the  presumption  that  officers  have  done  their  duty  in  prevent- 
ing such  frauds,  applies  equally  to  the  public  functionaries  of 
Mexico,  and  to  those  of  our  own  Government.  It  was  necessary  to 
prove  the  validity  of  such  documents  in  the  archives  where  the 
object  was  to  show  title  derived  by  grant  from  the  former  Govern- 
ment before  such  grants  were  confirmed;  but  there  can  be  little 
danger  in  assuming  the  genuineness  of  the  signatures  from  which 
the  witness  acquired  his  knowledge  for  a  collateral  purpose  like 
that  under  consideration.  It  may  happen  that  these  archives  are 
the  only  source  of  information."  Sill  v.  Reese,  47  Cal.  294,  343 
(1874);  Griffin  v.  State,  90  Ala.  596  (1891);  Hammond's  Case,  2 
Greenl.  (Me.)  33  (1822). 

The  same  state  of  facts  as  existed  in  Sill  v.  Reese  was  passed  upon 
by  the  United  States  supreme  court  in  Rogers  v.  Ritter,  12  Wall. 
317  (1870),  and  the  same  decision  reached.  **  It  is  insisted,  in  the 
second  place,  that  comparison  of  handwriting  is  in  no  case  legal 
evidence,  and  as  it  was  admitted  to  prove  the  genuineness  of  the 
disputed  paper,  the  judgment  should,  on  that  account,  be  reversed. 
It  is  certainly  true  that  the  ancient  rule  of  the  common  law  did  not 
allow  of  testimony  derived  from  a  mere  comparison  of  hands,  and 
equally  true  that  there  has  been  a  great  diversity  of  opinion,  in  the 
different  courts  of  this  country,  in  relation  to  this  species  of  evi- 
dence. But  in  England  this  rule  of  the  common  law,  as  it  respects 
civil  proceedings,  has  been  abrogated  by  the  legislature,  so  that  in 
the  courts  there,  at  the  present  day,  in  civil  suits,  the  witness  can 
compare  two  writings  with  each  other,  in  order  to  ascertain  whether 
they  were  both  written  by  the  same  person.  It  is,  however,  not 
necessary  for  the  purposes  of  this  case  to  discuss  the  subject  in  all 
its  bearings,  nor  to  depart  from  the  rule  laid  down  by  this  court  in 
Strother  v.  Lucas,  that  evidence  by  comparison  of  hands  is  not  ad- 
missible when  the  witness  has  had  no  previous  knowledge  of  the 
handwriting,  but  is  called  upon  to  testify  merely  from  a  comparison 
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of  hands.  The  witnesses  who  testified  in  this  case  had  previous 
knowledge  of  Sanchez's  handwriting.  It  is  true  this  knowledge 
was  not  gained  from  seeing  him  write,  nor  from  correspondence 
with  him,  but  in  a  way  equally  effectual  to  make  them  acquainted 
with  it.  Sanchez  was  for  many  years,  under  Mexican  rule  in  Cali- 
fornia, in  official  position,  acting  as  justice  of  the  peace,  transacting 
the  duties  of  alcalde,  corresponding  with  the  governor,  and  exercis- 
ing for  a  time  the  power  conferred  upon  him  to  grant  small  parcels 
of  land  to  deserving  persons.  Necessarily,  in  the  course  of  the 
administration  of  the  duties  of  his  office,  he  had  occasion  frequently 
to  attach  his  signature  to  papers  of  importance.  These  papers,  after 
the  United  States  took  possession  of  the  country,  were  deposited  in 
the  recorder's  office  of  San  FrancisQO,  and  the  Surveyor-Greneral's 
office,  where  the  Mexican  archives  are  kept.  Sanchez  also,  as  did 
most  of  the  native  Californians  and  Mexicans  who  had  been  in  public 
life,  appeared  before  the  United  States  land  commission,  which  sat  in 
San  Francisco  to  determine  the  validity  of  Spanish  grants,  and  gave 
his  depositions.  These  depositions,  with  the  other  papers  of  the 
commission,  at  the  expiration  of  it,  were  taken  to  the  office  of  the 
Land  Commissioner  at  Washington.  As  no  question  was  raised  on 
the  trial  of  the  genuineness  of  these  various  writings  —  Sanchez 
was  present  and  interposed  no  objection  —  they  must  be  considered, 
if  not  as  having  been  acknowledged  by  him,  at  least  as  having  been 
proved  to  the  satisfaction  of  the  court. 

In  this  condition  of  things,  Sears,  Hopkins,  and  Fisher  were 
called  upon  to  testify  upon  the  subject  of  the  disputed  signatures ; 
and  the  inquiry  is,  did  the  court  err  in  its  ruling  on  this  point  ? 
Obviously,  the  evidence  is  not  obnoxious  to  the  objection  that  it  is 
a  mere  comparison  of  hands ;  that  is,  a  comparison  by  a  juxtapo- 
sition of  two  writings,  in  order  to  enable  a  witness,  without  previous 
knowledge  of  the  handwriting  of  the  party,  to  determine  by  such 
comparison  whether  both  were  written  by  the  same  person. 

The  witnesses  iu  this  case  were  conversant  with  the  signature  of 
Sanchez,  and  swore  to  their  belief,  not  by  comparing  a  disputed 
with  an  acknowledged  signature,  but  from  the  knowledge  they  had 
previously  acquired  on  the  subject.  The  text- writers  all  agree, 
that  a  witness  is  qualified  to  testify  to  the  genuineness  of  a  con- 
troverted signature  if  he  has  the  proper  knowledge  of  the  party's 
handwriting.  The  difficulty  has  been  in  determining  what  is  proper 
knowledge,  and  how  it  shall  be  acquired.  It  is  settled  everywhere, 
that  if  a  person  has  seen  another  write  his  name  but  once  he  canf 
testify,  and  that  he  is  equally  competent,  if  he  has  personally  com' 
municated  with  him  by  letter,  although  he  has  never  seen  him  write 
at  all.  But  is  the  witness  incompetent  unless  he  has  obtained  his 
knowledge  in  one  or  the  other  of  these  modes  ?  Clearly  not,  for  in 
the  varied  affairs  of  life  there  are  many  modes  in  which  one  person 
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can  become  acquainted  with  the  handwriting  of  another,  besides 
having  seen  him  write  or  corresponded  with  him.  There  is  no  good 
reason  for  excluding  any  of  these  modes  of  getting  information,  and 
if  the  court,  on  the  preliminary  examination  of  the  witness,  can  see 
that  he  has  that  degree  of  knowledge  of  the  party's  handwriting 
which  will  enable  him  to  judge  of  its  genuineness,  he  should  be  per- 
mitted to  give  to  the  jury  his  opinion  on  the  subject.  This  was  done 
in  this  case,  and  it  is  manifest  that  the  three  witnesses  told  enough  to 
satisfy  any  reasonable  mind  that  they  were  better  able  to  judge  of 
the  signature  of  8anchez,  than  if  they  had  only  received  one  or  two 
letters  from  him,  Qr  saw  him  write  his  name  once."  Eogers  v, 
Hitter,  12  Wall.  317  (1870). 

But  to  enable  a  witness  to  testify  from  a  standard  of  comparison 
previously  formed  in  the  witness's  mind  from  an  examination  of 
signatures,  at  a  time  when  the  witness  did  not  expect  to  testify, 
the  signatures  or  other  writings  from  which  the  standard  has  been 
formed  must  themselves  be  authenticated.  Jarvis  v,  Vanderford, 
116  I^.  C.  147  (1895).  In  Alabama,  a  witness  testified  "  In  the 
year  1889  I  saw  considerable  writing  of  J.  L.  M.  Estes,  and  I  think 
I  am  acquainted  with  his  handwriting."  He  was  thereupon  per- 
mitted to  testify  as  to  Estes'  handwriting.  Held :  Error.  "  Our 
interpretation  of  the  language  of  this  witness  is  that  he  had  seen 
writings  which  purported  to  be  those  of  Estes.  .  .  .  No  sufficient 
predicate  was  laid  for  calling  out  the  belief  of  this  witness."  Gibson 
V.  Trowbridge  Fui^niture  Co.,  96  Ala.  357  (1892). 

Comparison  of  Hands  allowed.  —  While  the  doctrine  of  Sill 
v.  Keese  and  Rogers  v.  Ritter  is  generally  accepted,  on  the  subject 
of  "comparison  of  hands,"  a  violent  disagreement  exists  among 
the  American  authorities.  Many  of  the  states  which  have  followed 
the  early  English  rule  excluding  such  evidence,  have  also  followed 
the  lead  of  Parliament  in  enacting  legislation  admitting  such  evi- 
dence when  the  standards  of  comparison  are  either  admitted  or 
proven  to  the  satisfaction  of  the  court  to  be  genuine,  whether  in 
evidence  for  other  purposes  or  not.  17  &  18  Vict.  Chap.  125,  §  27 
(1854) ;  Reid  v.  Warner,  17  Lower  Can.  485  (18i57)  ;  Powers  v. 
McKenzie,  90  Tenn.  167  (1891) ;  Singer  Mfg.  Co.  w.  McFarland, 
53  la.  540  (1880) ;  Green  t?.  Terwilliger,  (Greg.)  56  Fed.  Rep.  384 
(1892);  Holmes  v.  Goldsmith,  147  U.  S.  150  (1892);  Glenn  v. 
Roosevelt,  (N.  Y.)  62  Fed.  Rep.  550  (1894)  ;  Goza  v.  Browning,  96 
Ga.  421  (1895) ;  Sankey  v.  Cook,' 82  la.  125  (1891). 

An  expert  may  be  believed,  testifying  from  a  comparison  of 
hands,  even  against  the  alleged  writer.  Luce  v.  Coyne,  36  Q.  B. 
U.  C.  305  (1875). 

For  the  law  of  Canada  prior  to  1854,  see  Gleeson  v.  Wallace, 
4  Q.  B.  U.  C.  245  (1848). 

The  unusual  rule  has  been  also  announced  that  comparison  of 
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bauds  is  not  to  be  resorted  to  ontil  otber  metbods  of  proving  band- 
writing  bave  failed.  Fournel  v.  Duvert,  2  Rev.  de  L^s.  279 
(K.  B.)(1801). 

A  large  number  of  tbe  states  originally,  and  witbout  legislation, 
adopted  tbe  more  liberal  rule. 

So  in  Alabama,  altbougb  apparently  tbe  jury  are  not  x)ennitted 
to  make  tbe  comparison  for  tbemselves.  <'  Only  experts,  persons 
accustomed  to,  and  skilled  in  tbe  matter  of  bandwriting,  may 
institute  comparison,  between  writings  of  unquestioned  genuineness 
and  tbe  writing  in  dispute,  and  give  an  opinion."  Griffin  v.  State, 
90  Ala.  596  (1891) ;  Nelms  v.  State,  91  Ala.  97  (1890). 

Comparison  of  bands  is  admitted  in  Wasbington.  Moore  v. 
Palmer,  (Wasb.)  44  Pac.  142  (1896). 

In  Indiana,  comparison  of  bands  is  admitted  wbere  tbe  standard 
is  admitted  to  be  genuine.     Walker  r.  Steele,  121  Ind.  436  (1889). 

Tbe  reasons  for  tbis  rule  were  stated  in  an  earlier  Indiana  case. 
'^If  it  were  necessary  to  offer  reasons  in  support  of  an  es- 
tablisbed  rule,  tbey  would  readily  occur.  Tbe  bandwriting  of  a 
person  may  cbauge  during  tbe  course  of  bis  life.  It  may  be 
affected  by  bis  bealtb,  mood  of  mind  at  tbe  time  be  writes,  bis 
baste  or  leisure  in  writing,  tbe  cbaracter  of  tbe  pen,  ink  or  paper, 
or  otber  fortuitous  circumstances.  Tbe  testimony  of  a  witness, 
tberefore,  founded  solely  upon  comparison,  must  necessarily  be 
uncertain ;  to  say  notbiug  of  tbe  facilities  to  commit  fraud,  wbich 
a  rule  to  allow  proof  by  comparison  would  open,  if  tbe  basis  of  tbe 
comparison  was  not  conceded."  Jones  v.  State,  60  Ind.  241  (1877). 
But  see  Merritt  v.  Straw,  6  Ind.  App.  360  (1892). 

"  Tbe  rule  is  firmly  settled  in  tbis  State  tbat  on  a  question  involve 
ing  bandwriting,  tbe  only  papers  tbat  may  be  used  in  examinations, 
of  even  an  expert  witness,  are  tbose  wbicb  may  bave  been  brougbt 
into  tbe  case  for  another  purpose.  Otber  papers  not  pertinent  to 
tbe  case  cannot  be  sbown  to  the  witness  and  used  upon  examina- 
tion, unless  the  genuineness  of  the  same  is  admitted  by  tbe  party 
against  whom  the  evidence  is  sought  to  be  elicited.  Tbis  rule  is 
supported  by  the  following  authorities :  Chance  v.  Indianapolis, 
etc..  Gravel  Koad  Co.,  32  Ind.  472  ;  Burdick  v.  Hunt,  43  Ind.  381 ; 
Huston  V.  Schindler,  46  Ind.  38 ;  Jones  v.  State,  60  Ind.  241 ; 
Forgey  v.  First  Nat'l  Bank,  66  Ind.  123 ;  Hazzard  v.  Vickery,  78 
Ind.  64;  Shorb  v.  Kinzie,  80  Ind.  500;  Shorb  v.  Kinzie,  100  Ind. 
429;  Walker,  Admr.,  v.  Steele,  121  Ind.  436;  White  Sewing 
Machine  Co.  v.  Gordon,  124  Ind.  495  ;  Doe  Ex.  Dem.  Perry  r. 
Newton,  5  Ad.  &  El.  514  (31  Eng.  Com.  L.  712);  Van  Wick  v. 
Mcintosh,  14  N.  Y.  439 ;  Bank,  etc.,  v.  Mudgett,  44  N.  Y.  514 ; 
Miles  V.  Loomis,  75  N.  Y.  288 ;  Hynes  v.  McDermott,  82  N.  Y.  41 ; 
Pierce  v.  Nortbey,  14  Wis.  10. 

The  rule  seems  to  be  a  reasonable  one,  and  tbe  ground  or  reason 
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Upon  which,  it  is  founded  is  that  its  requirements  are  necessary  in 
order  to  avoid  the  evil  of  having  collateral  issues  injected  into  the 
case,  and  the  minds  of  the  jurors  thereby  distracted.  If  the  papers 
or  documents  are  not  in  evidence,  or  connected  with  the  cause 
for  some  other  purpose,  and  their  genuineness  is  not  admitted  by 
the  adverse  party,  then  independent  proof  would  be  necessary  upon 
the  side  of  the  party  seeking  to  use  them  as  a  standard  of  compari- 
son, to  establish  their  authenticity.  This  evidence,  the  opposite 
party  would  be  entitled  to  rebut,  and  thereby  the  parties  would 
become  involved  in  a  collateral  issue.  This,  the  rule  seeks  to 
avoid."  McDonald  v.  McDonald,  142  Ind.  65,  69  (1895)  ;  Bowen  v. 
Jones,  13  Ind.  App.  193  (1895). 

Comparison  of  hands  has  been  permitted  in  Vermont.  State  v. 
Ward,  39  Vt.  225  (1867) ;  Rowell  v.  Fuller,  59  Vt.  688  (1887). 

Also  in  Virginia  the  evidence  was  admitted,  after  a  very  elaborate 
review  of  the  authorities,  in  Hanriot  v.  Sherwood,  82  Va.  1  (1884). 

And  in  Massachusetts.  Com.  v,  Eastman,  1  Cush.  189,  217 
(1848)  ;  Costello  v.  Crowell,  133  Mass.  352  (1882)  ;  S.  C.  139  Mass. 
688  (1885). 

In  a  later  case,  the  supreme  judicial  court  say,  in  admitting 
evidence  of  an  expert  on  handwriting  as  to  the  authorship  of  a 
letter  in  cipher,  "The  competency  of  an  expert  to  testify  in 
respect  to  the  identity  of  handwriting  with  an  established  stan- 
dard depends  very  much  upon  the  discretion  of  the  presiding  judge, 
and  an  exception  to  his  decision  will  rarely  be  sustained."  Com.  v. 
Nefus,  135  Mass-  633  (1883)  ;  Com.  v.  Coe,  115  Mass.  481,  504  (1874). 

The  rule  is  the  same  in  Maine.  State  v,  Thompson,  80  Me.  194 
(1888).  A  party  has  even  been  permitted,  at  the  request  of  the 
other  side,  to  make  a  signature  at  the  trial,  and  have  it  go  to  the 
jury  for  comparison.     Chandler  v,  Le  Barron,  45  Me.  534  (1858). 

And  in  New  Hampshire.  The  jury  have  been  permitted  to 
institute  a  comparison  between  the  disputed  and  genuine  writings. 
Carter  v.  Jackson,  58  N.  H.  156  (1877). 

In  Georgia^  such  evidence  is  admitted.  State  v.  Gay,  94  Ga.  814 
(1886). 

See  also  Code  of  Georgia,  §  3840. 

So  in  North  Carolina.  Tunstall  v.  Cobb,  109  N.  C.  316  (1891) ; 
Fuller  u  Fox,  101  N.  C.  119  (1888) ;  Yates  v.  Yates,  76  N.  C.  142 
(1877).  But  the  comparison  must  be  either  with  other  papers  in 
the  case  or  "with  such  papers  as  the  party  whose  handwriting 
gives  rise  to  the  controversy  is  estopped  to  deny  the  genuineness 
of  or  concedes  to  be  genuine,  but  no  comparison  by  the  jury  is 
permitted."  Tunstall  v.  Cobb,  109  N.  C.  316  (1891) ;  see  also  Otey 
V.  Hoyt,  3  Jones  (N.  C.)  L.  407  (1856). 

In  Vermont,  comparison  of  hands  by  the  jury  has  been  permitted. 
Adams  v.  Field,  21  Vt.  256,  266  (1849). 


1229*^  AMERICAN  NOTES.  [PAKT  V. 

In  lowa^  by  statute.  Code,  Iowa,  §  3655 ;  Sankey  v.  Cook^  82  la. 
125  (1891). 

In  Oregon,  also  by  statute.  1  Hill's  Ann.  Laws  of  Oreg.  §  765; 
Holmes  v.  Goldsmith,  147  U.  S.  150  (1892). 

So  also  in  Ohio.     Bell  v.  Brewster,  44  Oh.  St.  690  (1887). 

But  where  the  conclusion  of  an  expert  is  admitted,  the  facts 
upon  which  the  opinion  is  based  are  also  competent.  Koons  v. 
State,  36  Oh.  St.  195  (1880). 

So  in  South  Carolina,  '^  in  a  case  of  conflicting  evidence.*'  Robert- 
son V.  Miller,  1  M'Mullan  (S.  C),  120  (1841).  "Comparison,  as 
an  original  means  of  ascertaining  handwriting  will  not  be  permitted, 
but  when  introduced  in  aid  of  doubtful  proof  already  offered,  it 
may  be  allowed."  Benedict  v.  Flanigan,  18  S.  C.  507  (1882) ;  Graham 
V.  Nesmith,  24  S.  C.  285  (1885)  j  Rose  v.  Winnsboro  Bank,  41  S. 
C.  191  (1893). 

And  also  in  Kansas.  ^^  We  have  heretofore  had  occasion  to  ex- 
amine the  question  relating  to  the  comparison  of  handwritings,  and 
we  uphold  the  doctrine  that  comparisons  of  handwritings  may  be 
made  both  by  experts  and  by  the  jury.  (Macomber  v.  Scott,  10 
Kas.  335 ;  Joseph  v.  National  Bank,  17  Kas.  256.)  This  case  goes 
a  little  further,  and  holds  that  an  expert  may  compare  a  signature 
which  he  has  previously  seen,  but  which  is  now  lost,  with  one 
which  is  admitted  to  be  genuine,  and  which  is  among  the  papers  of 
the  case."  Abbott  v.  Coleman,  22  Kans.  250  (1879) ;  Gaunt  v. 
Harkness,  53  Kans.  405  (1894). 

Standard,  how  Established.  —  A  great  objection  to  this  class 
of  evidence  has  been  a  fear  that  collateral  issues  would  be  multi- 
plied. The  effort  is  to  have  the  standard  so  authenticated  as  to 
remove  this  objection.  In  Massachusetts,  before  any  writing  can 
be  used  as  a  standard  of  comparison,  it  must  be  shown,  by  clear  and 
undoubted  testimony,  '^  that  the  specimen  offered  as  a  standard  is 
the  genuine  handwriting  of  the  party  sought  to  be  charged."  Com. 
r.  Coe,  115  Mass.  481,  503  (1874). 

So  a  letter  purporting  to  come  from  a  testator,  purporting  to  be 
signed  by  him  and  in  reply  to  a  letter  from  the  witness  who  produces 
it,  is  not  a  sufficient  standard  until  further  authenticated. 
McKeone  v.  Barnes,  108  Mass.  344  (1871). 

So  Vermont  requires  that  the  standard  should  either  be  admitted 
or  "established  by  clear,  direct  and  positive  testimony."  Adams 
v.  Field,  21  Vt.  256  (1849). 

Pennsylvania  requires  that  the  writings  used  as  standards  should 
be  "admitted  to  be  genuine  or  proved  to  be  genuine  beyond  a 
doubt."     Haycock  v.  Greup,  57  Pa.  St.  438  (1868). 

So  in  Oregon  it  is  requisite,  "  in  the  first  instance,  to  have  a  gen- 
uine signature  admitted  or  proven  beyond  all  doubt  or  cavil." 
"Wherever  proof  of  handwriting  by  comparison  is  permitted,  it 
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will  be  found  that  great  care  is  taken  that  the  standard  of  compar- 
ison shall  be  genuine.  The  reason  of  this  rule  is  obvious.  Under 
the  English  statute,  comparison  of  disputed  writing  is  allowable 
only  with  the  writing  proved  to  the  satisfaction  of  the  court  to 
be  genuine;  and  the  American  tribunals  which  have  refused  to 
follow  the  common-law  rule  on  the  subject  of  proving  handwriting 
by  comparison  have  been  no  less  careful  than  the  English  legis- 
lators to  see  that  the  standards  of  comparison  shall  be  beyond 
suspicion,  for  it  is  plain  that,  if  there  be  any  controversy  as  to  the 
genuineness  of  the  specimens  with  which  the  comparison  is  to  be 
made,  all  the  evils  pointed  out  by  the  opponents  of  this  species  of 
proof  become  apparent,  and  a  number  of  collateral  issues  are  in 
each  case  at  once  raised."  Green  v.  Terwilliger,  bQ  Fed.  384 
(1892). 

Under  the  code  provision  of  Iowa,  requiring  the  standard  of  com- 
parison to  be  "proved  to  be  genuine,"  the  evidence  of  the  plaintiff 
that  the  signature  offered  as  a  standard  was  that  of  the  defendant's 
intestate,  was  not  sufficient,  —  in  the  absence  of  evidence  that  plain- 
tiff saw  the  standard  written.  "Before  the  comparison  can  be 
made  by  the  expert  or  jury ,  the  genuineness  of  the  standard  writ- 
ing must  be  proved,  established,  and  no  longer  a  question  of  fact 
in  the  case.  It  should  be  so  that  the  court  can  say  to  the  jury  that 
the  standard,  as  a  matter  of  law,  is  genuine,  and  leave  to  the  jury 
the  inquiry  whether  the  disputed  signature  was  written  by  the  same 
hand.  Such  a  conclusive  condition,  as  to  genuineness  does  not 
arise  from  opinions  based  on  knowledge  of  handwriting.  This 
court  has  said  that  evidence  of  experts,  from  comparison  of  hand- 
writing, is  of  the  lowest  order  of  evidence,  and  unsatisfactory. 
Whitaker  v.  Parker,  42  Iowa,  585.  This  court  has  also  said:  *  It 
appears  to  us  that  the  genuineness  of  the  writing  made  the  basis  of 
comparison,  called  sometimes  the  "standard  writing,"  should  be 
proved  by  direct  and  positive  evidence.'  Winch  v.  Norman,  65 
Iowa,  186.  And  in  Hyde  v.  Woolfolk,  1  Iowa,  159,  it  is  said: 
*  Two  obvious  methods  of  proving  the  standard  are:  First,  by  the 
testimony  of  a  witness  who  saw  the  person  write  it ;  and,  second, 
by  the  party's  admission  when  offered  by  himself.'  It  is  said  that 
these  may  not  be  the  only  ways  of  making  such  proof,  but  they 
indicate  what  is  understood  as  'positive  evidence.'"  Sankey  v. 
Cook,  82  la.  125  (1891). 

In  Iowa  it  is  also  required  that  the  standard  should  be  estab- 
lished by  "  direct  evidence,"  and  not  itself  be  proved  by  comparison. 
Winch  V.  Norman,  ^  la.  186  (1884);  Sankey  v.  Cook,  82  la.  125 
(1891). 

In  Missouri,  the  standards  of  comparison  must  be  so  proved  that 
"no  collateral  issue  can  be  raised  concerning  them,  which  is  only 
where  the  papers  are  either  conceded  to  be  genuine  or  are  such  as 
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the  other  party  is  estopped  to  deny."    Singer  Mfg.  Co.  v.  Clay,  53 
Mo.  App,  412  (1893). 

So  in  Texas,  the  standard  of  oomparison,  whether  establishing  a 
previous  or  present  standard  from  which  to  form  an  opinion,  must 
be  admittedly  or  undoubtedly  genuine.  £bom  v.  Zimpelman,  47 
Tex.  503  (1877);  Jester  v.  Steiner,  86  Tex.  415  (1894). 

So  in  Virginia.     Hanriot  v.  Sherwood,  82  Va.  1  (1884). 

Probably  the  rule  in  Ohio  is  substantially  the  same.  It  requires 
^'that  the  standard  of  comparison,  when  not  a  paper  already  in  the 
case  or  admitt.ed  to  be  genuine,  must  be  clearly  proved  by  persons 
who  testify  directly  to  its  having  been  written  by  the  party." 
Bragg  V.  Colwell,  19  Oh.  St.  407  (1869) ;  Pavey  v.  Pavey,  30  Oh. 
St.  600  (1876). 

The  Code  of  Georgia  admits  as  standard  of  comparison  by  the 
jury  "other  writings,  proved  or  acknowledged  to  be  genuine." 
Code,  §  3840.  McVicker  v.  Conkle,  96  Ga.  584  (1895).  Under 
this  provision,  circumstantial  evidence  of  genuineness  is  equally 
admissible  with  direct.  Thus  on  an  action  against  the  estate  of  a 
deceased  person  on  a  note  signed  by  a  mark  which  was  claimed  to 
be  a  forgery,  notes  paid  by  him,  found  among  his  effects,  signed 
in  the  same  way  are  standards  for  comparison.  Little  v.  Rogers, 
(Ga.)  24  S.  E.  856  (1896). 

In  Indiana,  "  the  law  is  well  settled  that  only  such  writings  as  are 
conceded  to  be  genuine  can  be  used  in  such  cases  for  the  purpose  of 
comparison  with  the  writing  in  dispute."  Merritt  v.  Straw,  6  Ind« 
App.  360  (1892). 
*  In  Kansas,  the  same  strictness  of  proof  required  for  the  standard 
of  comparison  applies  to  alleged  specimens  of  the  handwriting 
offered  for  the  purpose  of  testing  the  expert  on  cross-examination. 
Gaunt  V,  Harkness,  53  Kans.  406  (1894). 

Apparently,  the  point  decided  in  Gaunt  v.  Harkness  is  somewhat 
in  dispute.  For  authorities  in  accord,  see  Rose  v.  First  National 
Bank,  91  Mo.  399  (1886);  Pierce  v.  Northey,  14  Wise.  9  (1861); 
Massey  v.  Bank,  104  111.  327  (1882) ;  Tyler  v.  Todd,  36  Conn. 
218. 

To  the  contrary  effect,  see  Browning  v.  (Josnell,  91  la.  448 
(1894);  Thomas  v.  State,  103  Ind.  419  (1885). 

The  standard  cannot  be  proved  genuine  by  the  mere  opinion  of  a 
witness  based  on  the  witness's  general  knowledge  of  the  disputed 
handwriting.  Steiner  v.  Jester,  (Tex.  Civ.  App.)  23  S.  W.  718 
(1893);  Com.  v,  Eastman,  1  Cush.  189  (1848). 

Function  op  the  Court.  —  The  provision  of  the  English 
statute  admitting,  as  standards  of  comparison,  documents  proved  to 
the  satisfaction  of  the  judge  to  be  genuine,  is  a  frequently  accepted 
rule. 

The  documents  in  the  disputed  handwriting  used  as  standards  for 
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comparison  must  be  proved  genuine  to  the  satisfaction  of  the  court. 
''The  genuineness  of  the  document,  however,  which  goes  to  the 
jury  for  the  purpose  of  comparing  the  contested  document  with  it, 
must  either  be  admitted,  or  else  established  by  clear,  direct  and 
positive  testimony.  Unless  this  is  in  the  first  instance  done,  the 
testimony  should,  for  obvious  reasons,  be  excluded."  Adams  v. 
Field,  21  Vt.  256  (1849);  State  v.  Ward,  39  Vt.  225  (1867). 

If  the  court  is  satisfied,  it  then  becomes  the  duty  of  the  jury  to 
examine  the  evidence  as  to  the  genuine  character  of  the  standards, 
and  reject  them  if  not  satisfied.  '*  The  court  having  adjudged  the 
papers  genuine,  and  having  permitted  them  to  go  to  the  jury,  it 
then  became  the  duty  of  the  jury,  before  making  comparison  of  a 
disputed  writing  with  them,  to  examine  the  testimony  respecting 
their  genuineness,  and  decide  whether  their  genuineness  was  estab- 
lished beyond  a  reasonable  doubt;  and  in  such  cases  the  court 
should  instruct  the  jury  that  if  they  did  not  find,  by  such  measure 
of  proof,  that  the  papers  offered  as  standards  are  genuine,  they 
should  not  be  used  as  evidence  against  the  prisoner.  In  criminal 
prosecutions,  where  the  guilt  of  the  accused  is  sought  to  be  estab- 
lished by  proof  afforded  by  comparison  of  handwriting,  although 
the  court  have  decided  that  the  writing  offered  as  a  standard  is 
genuine,  still  it  is  the  right  and  duty  of  the  jury  to  judge  for  them- 
selves in  respect  to  the  sufficiency  of  the  proof  of  the  genuineness 
of  the  writing.  They  should  weigh  the  testimony  by  the  same 
rule,  and  require  the  same  measure  of  proof  they  would  require  in 
respect  to  any  other  essential  point  in  the  case.  In  England  it 
was  long  held  that  a  comparison  of  handwriting  was  not  admissi- 
ble; but  that  rule  was  modified  by  more  modern  decision,  under 
which  their  courts  admitted  in  evidence  comparison  of  hands,  but 
confined  it  to  documents  which  were  proved  to  be  genuine,  and  ^ 
which  were  in  evidence  on  the  trial  of  the  cause  for  other  purposes. 
The  doctrine  of  those  cases  (except  where  the  writing  in  dispute 
was  an  ancient  document, )  was  law  in  England  for  a  long  period  of 
time ;  finally,  a  different,  and,  we  think,  more  reasonable  rule  was 
introduced  by  parliament."  State  v.  Ward,  39  Vt.  225  (1867); 
Kowell  V.  Fuller.  59  Vt.  688  (1887). 

That  the  person  whose  handwriting  is  involved  cannot  himself 
at  the  trial  write  for  the  purpose  of  furnishing  a  standard  for  com- 
parison, see  Gulzoni  v.  Tyler,  64  Cal.  334  (1883);  Williams  v. 
State,  61  Ala.  33,  40  (1878);  King  v.  Donahue,  110  Mass.  155, 
156  (1872);  Hickory  v.  United  States,  151  U.  S.  303  (1894). 

*'It  would  open  too  wide  a  door  for  fraud ,  if  a  witness  was  allowed 
to  corroborate  his  own  testimony,  by  a  preparation  of  specimens  of 
his  writing  for  the  purposes  of  comparison."  Williams  v.  State, 
61  Ala.  33,40  (1878). 

So  essential  is  it  regarded  that  the  standard  of  comparison  should 
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be  genuine  that  it  has  also  been  ruled  that  it  must  be  original^  and, 
consequently,  that  impressions  of  writings,  taken  by  means  of 
a  press  and  duplicates  made  by  a  copying  machine,  not  being  orig- 
inals, cannot  be  used  as  standards.  "  The  copies  of  letters,  in  the 
letter  book  of  the  defendants,  were  not  admissible  as  competent 
standards  of  comparison,  by  which  to  prove  the  genuineness  of 
signatures  to  papers  produced  on  the  part  of  the  prosecution. 
Impressions  of  writings  produced  by  means  of  a  press,  or  duplicate 
copies  made  by  a  machine,  are  not  admissible  for  this  purpose. 
Nothing  but  original  signatures  can  be  used  as  standards  of  com- 
parison, by  which  to  prove  other  signatures  to  be  genuine.  Nor 
can  a  paper,  proposed  to  be  used  as  a  standard,  be  proved  to  be  an 
original,  and  a  genuine  signature,  merely  by  the  opinion  of  a  wit- 
ness that  it  is  so;  such  opinion  being  derived  solely  from  his  gen- 
eral knowledge  of  the  handwriting  of  the  person  whose  signature  it 
purported  to  be.  The  evidence,  resulting  from  a  comparison  of  a 
disputed  signature  with  other  proved  signatures,  is  not  regarded 
as  evidence  of  the  most  satisfactory  character,  and  by  some  most 
respectable  judicial  tribunals  is  entirely  rejected.  In  this  com- 
monwealth it  is  competent  evidence ;  but  the  handwriting  used  as 
a  standard  must  first  be  established  by  clear  and  undoubted  proof, 
that  is,  either  by  direct  evidence  of  the  signature,  or  by  some 
equivalent  evidence.  Moody  v.  Rowell,- 17  Pick.  490;  Richardson 
V.  Newcomb,  21  Pick.  315,  317."  Com.  v.  Eastman,  1  Gush.  189, 
217  (1848). 

How  far  a  finding  of  genuineness  is  conclusive,  is  a  matter  in 
dispute.  Certain  courts  are  inclined  to  regard  a  finding  by  the 
court  that  a  standard  of  comparison  is  a  genuine  specimen  of  the 
handwriting  in  question  as  practically  conclusive  on  the  point. 

Such  is  the  express  language  of  the  English  statute  — "  any 
Writing  proved  to  the  Satisfaction  of  the  Judge  to  be  genuine 
shall  be  permitted  to  be  made  by  Witnesses."  17  &  18  Vict.  Chap. 
125,  §  27  (1854). 

''His  decision  must  be  final  and  conclusive  'unless  it  is  made 
clearly  to  appear  that  it  was  based  upon  some  erroneous  view  of 
legal  principles,  or  that  the  ruling  was  not  justified  by  the  state  of 
the  evidence  as  presented  to  the  judge  at  the  time.'  Nunes  r. 
Perry,  113  Mass.  276;  Jones  v.  Roberts,  ^b  Me.  276;  Com.  v.  Coe, 
115  Mass.  505."     State  «.  Thompson,  80  Me.  194  (1888). 

"  When  any  writing  is  offered  as  a  standard  of  comparison,  it  is 
for  the  presiding  judge  to  determine  whether  it  is  shown  by  clear 
testimony  that  it  is  the  genuine  handwriting  of  the  party  sought  to 
be  charged.  Unless  his  finding  is  founded  upon  error  of  law,  or 
upon  evidence  which  is,  as  matter  of  law,  insufficient  to  justify  the 
finding,  this  court  will  not  revise  it  upon  exceptions."  Costelo  v. 
Crowell,  139  Mass.  588  (1885). 
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Other  courts  hold  that  the  determination  of  the  court  on  the 
question  is  merely  preliminary  to  get  the  entire  matter  before  the 
jury ;  —  practically  as  a  res  integra. 

So  the  supreme  court  of  New  Hampshire  in  State  r.  Hastings, 
53  N.  H.  452,  461  (1873)  say :  —  "It  is  to  be  received,  and  then  the 
jury  are  to  be  instructed  that  they  are  first  to  find,  upon  all  the 
evidence  bearing  upon  that  poiut,  the  fact  whether  the  writing 
introduced  for  the  purpose  of  comparison,  or  sought  to  be  used 
for  that  purpose,  is  genuine.  If  they  find  it  is  not  so,  then  they 
are  to  lay  this  writing  and  all  the  evidence  based  upon  it  entirely 
out  of  the  case ;  but  if  they  find  it  genuine,  they  are  to  receive  the 
writing  and  all  the  evidence  founded  upon  it,  and  may  then  insti- 
tute comparisons  themselves  between  the  paper  thus  used  and  the 
one  in  dispute,  and  settle  the  final  and  main  question  whether  the 
signature  in  dispute  is  or  is  not  genuine." 

Experts  Essential.  —  The  court  and  jury,  in  their  appropriate 
spheres,  determine  the  effect  of  the  comparison.  But  they  may 
be  aided  by  persons  skilled  in  such  matters. 

A  test  by  comparison  of  hands,  indeed,  cannot  be  instituted  by 
an  ordinary  observer,  after  a  dispute  has  arisen,  although  the  com- 
parison is  with  documents  confessedly  genuine.  Board  of  Trustees 
V.  Misenheimer,  78  111.  22  (1875).  "Andrews  does  not  profess  to 
have  had  any  acquaintance  with  Leyerle's  handwriting  until  since 
he  was  informed  he  denied  the  signature  to  the  bond,  when,  as  he 
says,  to  satisfy  himself,  he  went  to  the  county  clerk's  office  and 
examined  his  signature  to  his  reports  as  guardian,  and,  from  a 
comparison  of  those,  he  formed  an  opinion  that  the  signature  to 
the  bond  is  that  of  Leyerle.  This  is  clearly  insufficient  to  entitle 
him  to  give  his  opinion  in  evidence.  His  knowledge  was  acquired 
under  circumstances  tending  to  bias  his  mind,  imperceptibly  though 
it  may  have  been  to  himself.  It  is  scarcely  probable  that  he  did 
not  have  some  impression  as  to  the  genuineness  of  the  signature 
before  he  examined  the  guardian's  reports.  That  he  felt  an  inter- 
est in  the  question,  is  shown  by  the  fact  that  he  put  himself  to  the 
trouble  to  make  the  examination.  When,  therefore,  he  investi- 
gated, however  honest  he  may  have  believed  himself  to  be,  the 
natural  tendency  of  his  mind  would  most  likely  find  something  to 
confirm  his  preconceived  opinion.  In  this  way,  important  differ- 
ences may  have  been  overlooked,  and  slight  resemblances  greatly 
magnified.  Knowledge  thus  acquired  is  vastly  different  from  that 
acquired  by  repeatedly  seeing  a  handwriting,  and  scrutinizing  it, 
when  no  unfavorable  circumstances  exist  to  arouse  suspicion  and 
excite  the  imagination."  Board  of  Trustees  v.  Misenheimer,  78 
111.  22  (1875);  Weaver  v.  Whilden,  33  S.  C.  190  (1890);  Griffin  v. 
State,  90  Ala.  596  (1891);  Goodyear  v.  Vosburp:h,  63  Barb.  154 
(1872);  State  v.  Tompkins,  71  Mo.  613  (1880);  Wimbish  v.  State, 
89  Ga.  294  (1892). 
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This  is  true  although  the  witness  himself  saw  the  proposed 
standard  of  comparison  written.  Wimbish  v.  State^  89  Ga.  294 
(1892). 

The  expert  on  handwriting  can,  and,  for  the  best  result  from 
his  testimony,  should,  state  the  grounds  upon  which  his  judg- 
ment is  based.  A  most  interesting  statement  by  Chancellor  McGill 
of  New  Jersey  illustrates  this.  Speaking  of  an  attack  upon  the 
genuineness  of  certain  signatures  to  a  will  alleged  to  be  forged,  the 
Chancellor  says:  —  ''This  comparison  was  made  in  two  ways  — 
first,  by  witnesses  who  had  acquired  personal  knowledge  of  the 
handwriting  of  those  several  persons,  by  having  seen  them  write, 
or  by  having  received  writings  from  them,  and  who  had  thus  formed 
in  their  minds  an  exemplar  of  the  genuine  handwriting,  with 
which  they  compared  the  several  disputed  signatures,  and  thus 
reached  their  opinions ;  and,  second,  by  witnesses  who  had  no  pre- 
vious knowledge  of  the  genuine  handwriting,  and  made  their  com- 
parison by  placing  that  which  was  established  as  genuine  in  juxta- 
position with  that  which  was  disputed,  and  thus  formed  opinion 
whether  the  writings  were  made  by  the  same  person.  The  latter 
witnesses  were  admitted  when  it  was  shown  that  they  had  special 
skill  and  experience  in  making  such  comparison. 

The  theory  upon  which  these  expert  witnesses  are  permitted  to 
testify  is  that  handwriting  is  always  in  some  degree  the  reflex  of 
the  nervous  organization  of  the  writer,  which,  independently  of  his 
will  and  unconsciously,  causes  him  to  stamp  his  individuality  in 
his  writing. 

I  am  convinced  that  this  theory  is  sound.  But,  at  the  same 
time,  I  realize  that  in  many  cases  it  is  unreliable  when  put  to  prac- 
tical test.  It  must  contend  not  only  with  disguise,  but  also  with 
the  influence  of  possible  abnormal,  mental  and  physical  conditions 
existing  when  the  writing  was  made,  such,  for  instance  as  the 
position  of  the  body,  whether  reclining,  sitting  or  standing;  the 
height  and  stability  of  that  upon  which  the  writing  rests,  and  the 
character  of  its  surface;  the  character  of  the  paper  written  upon, 
the  ink,  the  pen  and  holder  of  the  pen,  the  health  of  the  writer's 
body  and  member  with  which  the  writing  is  made,  not  only  gener- 
ally, but  also  with  reference  to  the  accidents  and  influences  of  the 
moment. 

It  follows  that  unreliability  is  greater  when  the  disputed  writing 
is  short  or  the  standards  for  comparison  are  meagre  or  are  all 
written  at  one  time,  and  also  that  uncertainty  lessens  when  the 
disputed  writing  is  long  and  the  standards  are  numerous  and  the 
products  of  different  dates. 

Handwriting  is  an  art  concerning  which  correctness  of  opinion, 
is  susceptible  of  demonstration,  and  I  am  fully  convinced  that 
the  value  of  the  opinion  of  every  handwriting  expert  as  evidence 
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must  depend  upon  the  clearness  with  which  the  expert  demonstrates 
its  correctness.  That  demonstration  will  naturally  consist  in  the 
indication  of  similar  characteristics,  or  lack  of  similar  characteris- 
tics, between  the  disputed  writing  and  the  standards,  and  the 
value  of  the  expert's  conclusion  will  largely  depend  upon  the  num- 
ber of  these  characteristics  which  appear  or  are  wanting. 

The  appearance  or  lack  of  one  characteristic  may  be  accounted  to 
coincidence  or  accident,  but,  as  the  number  increases,  the  probability 
of  coincidence  or  accident  will  disappear,  until  conviction  will  be- 
come irresistible.  Thus  comparison  is  rated  after  the  fashion  of 
circumstantial  evidence,  depending  for  strength  upon  the  number 
and  prominence  of  the  links  in  the  chain. 

Without  s.uch  demonstration  the  opinion  of  an  expert  in  hand- 
writing is  a  low  order  of  testimony,  for,  as  the  correctness  of  his 
opinion  is  susceptible  of  ocular  demonstration,  and  it  is  a  matter  of 
common  observation,  that  an  expert's  conclusion  is  apt  to  be  influ- 
enced by  his  employer's  interest,  the  absence  of  demonstration 
must  be  attributed  either  to  deficiency  in  the  expert  or  lack  of 
merit  in  his  conclusion.  It  follows  that  the  expert  who  can  most 
clearly  point  out  will  be  most  highly  regarded  and  most  success- 
ful."    Gordon's  Case,  50  New  Jersey  Eq.  397,  421  (1892). 

Courts  REJECTiyo  Comparison.  —  Prominent  among  the  courts 
which  follow  the  English  common  law  rule,  rejecting  comparison 
of  hands,  is  the  supreme  court  of  .the  United  States.  "It  is  a 
general  rule,  that  evidence  by  comparison  of  hands  is  not  admis- 
sible, where  the  witness  had  no  previous  knowledge  of  the  hand- 
writing, but  is  called  upon  to  testify  merely  from  a  comparison  of 
hands."  Strother  w.  Lucas,  6  Peters,  763  (1832);  Moore  v.  United 
States,  91  U.  S.  270  (1875). 

Territorial  courts  of  the  United  States  are  governed  by  the  rule 
prevailing  in  the  federal  courts,  excluding  "comparison  of  hands," 
except  with  genuine  documents  already  in  the  case.  Dakota  v. 
O'Hare,  1  No.  Dak.  30,  43  (1890).  "The  territorial  district  courts 
were  inferior  courts,  and  bound  by  precedents  made  by  the 
United  States  supreme  court,  which  court  holds  that,  to  be  admis- 
sible for  purposes  of  comparison,  a  paper  must  not  only  be  admitted 
or  proved  to  be  in  the  handwriting  of  a  party  whose  writing  is  in 
dispute,  but  it  must  also  be  a  paper  'in  evidence  for  some  other 
purpose  in  the  cause.'  The  letters  were  not  in  evidence  for  any 
purpose,  and  hence  under  this  rule,  which  is  a  strict  rule  of  the 
common  law,  the  letters  were  properly  excluded.  Moore  v,  U.  S., 
91  U.  S.  270;  Strother  v.  Lucas,  6  Pet.  763;  Vinton  v.  Peck,  14 
Mich.  287."  Dakota  v.  O'Hare,  1  No.  Dak.  30,  43  (1890);  Davis 
V,  Fredericks,  3  Mont.  262  (1878). 

Where  territorial  courts  adopt  the  rulings  of  the  supreme  court 
of  the   United  States  upon  this  subject,  they  feel  at  liberty  to 
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change  their  rulings  when  admitted  to  the  more  independent  posi- 
tion of  states. 

*'  Should  the  question  come  before  this  court  in  an  action  arising 
since  the  state  was  admitted  into  the  Union,  we  should  then  feel 
at  liberty  to  adopt  a  rule  for  this  state,  untrammeled  by  our  de- 
cision in  the  present  case."  Dakota  v.  O'Hare,  1  No.  Dak.  30,  43 
(1800). 

Neither  is  comparison  of  hands  allowed  in  Kentucky.  "The 
civil  and  ecclesiastical  law  permitted  the  testimony  of  experts  as 
to  handwriting  by  comparison.  The  rule  in  this  country  varies  in 
the  different  States.  In  some  of  them  the  comparison  is  allowable 
between  the  writing  in  question  and  any  other  writing  shown  to  be 
genuine,  whether  it  be  already  in  the  case  or  not,  or  relevant  or 
not;  while  in  others  it  is  only  permitted  as  between  the  disputed 
paper  and  one  already  in  the  case  and  relevant  to  it.  Under  the 
rule  as  adopted  in  this  State,  however,  the  last  exception  supra^ 
and  which  allows  comparison  by  the  jury  with  or  without  the  aid 
of  experts,  is  not  recognized,  the  reason  doubtless  being  that  there 
is  no  necessity  for  it  when  witnesses  are  at  hand  who  know  the 
handwriting.     (Hawkins  v.  Grimes,  13  B.  M.,  257.) 

In  view  of  the  necessarily  uncertain  character  of  such  expert 
testimony,  and  the  fact  that  as  the  media  of  evidence  are  multi- 
plied the  chances  of  mistake  are  increased,  we  regard  this  as  the 
correct  rule;  but  we  must  not  be  understood  as  holding  that  an 
expert  may  not  testify  as  to  differences  in  the  letters  or  words,  or 
speak  of  other  facts  as  they  appear  to  him  upon  the  face  of  a  writ- 
ing."    Fee  V.  Taylor,  83  Ky.  259  (1885). 

Even  comparison  by  the  jury  is  not  permitted.  Hawkins  v. 
Grimes,  13  B.  Monr.  256  (1852). 

So,  this  evidence  is  not  received  in  Missouri,  except  as  to  papers 
already  in  the  case.  Kose  v.  First  National  Bank  of  Springfield, 
91  Mo.  399  (1886). 

But  where  a  party  is  estopped  to  deny  his  signature,  e.g, ,  where 
it  is  an  endorsement  upon  certain  notes,  experts  can  compare  such 
signature  with  the  disputed  writing.  State  v.  Tompkins,  71  Mo. 
613  (1880). 

And  the  rule  has  been  extended  further,  so  as  to  read  "such 
papers  can  only  be  offered  in  evidence  to  the  jury  when  no  collat- 
eral issue  can  be  raised  concerning  them,  which  is,  only  when  the 
papers  are  either  conceded  to  be  genuine  or  are  such  as  the  other 
party  is  estopped  to  deny,  or  are  papers  belonging  to  the  witness, 
who  was  himself  previously  acquainted  with  the  party's  hand- 
writing, and  who  exhibits  them  in  confirmation  of  his  testimony. 
State  V.  Clinton,  67  Mo.  380  (1878);  Eose  v.  Bank,  91  Mo.  399 
(1886) ;  Singer  Mfg.  Co.  v.  Clay,  53  Mo.  App.  412  (1893) ;  Doud 
V.  Reid,  53  Mo.  App.  553  (1893).     "The  object  of  the  rule,  in  the 
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respect  here  considered,  is  to  avoid  the  trial  of  collateral  issues  in 
the  midst  of  the  main  trial.  If  the  genuineness  of  the  signature  is 
not  conceded  by  the  party  against  whom  it  is  proposed  to  use  it, 
there  immediately  springs  up  a  collateral  issue  which  would  tend 
to  confuse  and  hamper  the  main  issue.  The  rule  then  should  receive 
such  interpretation  as  will  avoid  this."  McCombs  v.  Foster,  62 
Mo.  App.  303  (1895);  State  v.  Thompson,  (Mo.)  34  S.  W.  31 
(1896). 

So  also  in  Michigan,  though  with  some  doubt  as  to  whether  care- 
ful comparison  by  a  competent  expert  is  not  really  better  than 
experience  gained  by  casually,  or  even  accidentally,  watching  a 
person  write.  Vinton  v.  Peck,  14  Mich.  287  (1866)  j  People  v. 
Parker,  67  Mich.  222  (1887). 

In  Virginia.     Rowt  v.  Kile,  1  Leigh,  216  (1829). 

And  also  in  West  Virginia.  State  v.  Koontz,  31  W.  Va.  127 
(1888). 

In  Texas,  comparison  of  hands,  except  as  stated  below,  is 
neither  adi^itted  to  establish  similarity  in  handwriting  or  to 
identify  the  alleged  writer  by  peculiarities  in  the  way  of  incorrect 
spelling,  &c.  Matlock  v.  Glover,  63  Tex.  231  (1885) ;  Cook  v.  First 
Nat.  Bank,  (Tex.  Civ.  App.)  33  S.  W.  998  (1896). 

In  Texas,  however,  comparison  of  hands  is  permitted  if  the 
standards  of  comparison  are  admitted  or  proven  to  be  genuine.  "  It 
is  the  rule  in  this  state  that  irrelevant  papers  are  not  admissible 
in  evidence  for  the  sole  purpose  of  furnishing  a  standard  of  com- 
parison of  handwriting,  unless  they  are  admitted  to  be  genuine,  or 
are  such  as  the  party  is  estopped  to  deny,  or  are  established  by 
the  most  satisfactory  proof;  but  papers  already  in  evidence  for 
other  purposes  may  be  used.  9  Am.  &c.  Eng.  Enc.  Law,  P.  285, 
note  1,  where  the  Texas  authorities  are  collected;  also,  Jester  v. 
Steiner,  86  Tex.  420,  25  S.  W.  411.  Greenleaf  announces  the  rule 
as  to  the  admission  of  such  papers  deduced  by  him  from  the  conflict 
of  authority  in  America  as  follows:  —  *  If  it  were  possible  to 
extract  from  the  conflicting  judgments  a  rule  which  would  find 
support  from  a  majority  of  them,  perhaps  it  would  be  found  not  to 
extend  beyond  this :  that  such  papers  can  be  offered  in  evidence  to 
the  jury  only  when  no  collateral  issue  can  be  raised  concerning 
them,  which  is  only  where  the  papers  are  either  conceded  to  be 
genuine,  or  are  such  as  the  other  party  is  estopped  to  deny,  or 
are  papers  belonging  to  the  witness,  who  was  himself  previously 
acquainted  with  the  party's  handwriting,  and  who  exhibits  them  in 
confirmation  and  explanation  of  his  own  testimony.'  1  Greenl. 
Ev.  581.  According,  then,  to  the  rule  established  by  Greenleaf, 
such  papers  are  admissible  only  when  no  collateral  issue  can  be 
raised  concerning  them,  or  when  exhibited  in  confirmation  and 
explanation  of    testimony  under    the    restrictions  stated.      Our 
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supreme  court  while  never  having  had  the  precise  question  before 
it,  has  perhaps  gone  a  little  further  in  the  direction  of  the  admis- 
sion  of  such  papers  in  holding  them  admissible  when  established  bj 
the  most  satisfactory  evidence.  In  Ebom  v.  Zimpelman,  47  Tex. 
518,  the  above  citation  fiom  Greenleaf  is  made:  and  as  the  exten- 
sion of  the  rule  as  laid  down  by  Greenleaf  is  reasonable,  and  yet 
within  the  strict  lines  as  drawn  by  our  supreme  court,  we  believe 
it  should  be  fully  adopted,  and  that  the  evidence  excluded  was 
admissible."  Mardes  v.  Meyers,  (Tex.  Civ.  App.)  28  S.  W.  693 
(1894). 

So  in  the  state  of  New  York,  at  common  law.  Miles  v.  Loomis, 
75  X.  Y.  288  (1878). 

And  comparison  cannot  be  made  by  the  jury  with  genuine 
papers  not  already  in  the  case.  Kandolph  v.  Loughlin,  48  N.  Y. 
456  (1872) ;  —  which  requires  that  the  examination  should  be  by 
witnesses. 

The  rule  has  since  been  changed  by  Statute  Laws,  1880,  c.  36; 
Laws,  1888,  c.  555',  Glenn  v.  Roosevelt,  62  Fed.  Rep.  550  (1894); 
People  V.  Corey,  148  N.  Y.  476  (1896). 

It  has  been  held  that  the  New  York  statute  merely  allows  an 
expert  to  testify  that  the  disputed  and  the  genuine  documents  were 
written  by  the  same  person.  Unless  otherwise  qualified,  he  is  not 
allowed  to  testify  who  wrote  both  documents.  "  It  may  be  observed 
that  this  statute  only  permits  a  comparison  to  be  made  by  a  wit- 
ness of  a  disputed  writing  with  any  writing  proved  to  be  genuine, 
and  the  submission  of  such  writings,  and  the  evidence  of  such  wit- 
nesses to  the  court  and  jury,  as  evidence  of  the  genuineness  or 
otherwise,  of  the  writing  in  dispute.  Although  this  statute  per- 
mits a  comparison  of  a  genuine  handwriting  of  a  person  with  that 
of  a  disputed  instrument,  we  lind  in  it  no  authority  which  would 
justify  a  court  in  permitting  a  witness  to  testify  to  the  hand- 
writing of  a  person  when  he  had  no  knowledge  of  its  genuineness, 
except  from  having  seen  a  signature  that  was  proved  to  be  genuine. 
In  this  case,  the  witness  had  never  seen  the  defendant  write,  nor 
was  there  any  claim  that  he  had  ever  received  documents  purport- 
ing to  be  written  by  defendant  in  answer  to  documents  written  by 
the  witness  or  under  his  authority,  or  that,  in  the  ordinary  course 
of  business,  documents  purporting  to  be  written  by  the  defendant 
had  been  habitually  submitted  to  the  witness. 

As  this  witness  was  not  qualified  to  give  evidence  as  to  the 
handwriting  of  the  defendant,  except  as  he  compared  the  writings 
in  dispute  with  the  one  proved  to  be  genuine,  he  should  not,  we 
think,  have  been  permitted  to  testify  positively,  that  these  differ- 
ent entries  and  papers  were  in  defendant's  handwriting.  His 
evidence  should  have  been  confined  to  a  comparison  of  the  hand- 
writing of  the   genuine  paper  with  the  handwriting  of  those  in 
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dispute,  and  to  his  opinion  that  they  were  or  were  not  written  by 
the  same  person.  Upon  such  an  examination,  the  jury  would  have 
readily  understood  that  his  evidence  was  confined  to  a  comparison 
of  the  writings,  and  his  opinion  was  based  thereon,  which  would 
naturally  have  given  it  less  weight  than  his  positive  testimony, 
when  the  fact  that  he  had  no  knowledge  of  the  defendant's  writing, 
except  by  such  comparison,  might  have  been  easily  forgotten  by 
the  jury.  Such  proof  was  all  that  was  justified  by  the  statute, 
and  all  that  should  have  been  allowed.  He  was  also  permitted  to 
testify  that  a  paper  was  in  the  defendant's  handwriting  which  was 
not  presented  to  the  court  or  jury,  and  which  he  had  not  seen  since 
the  standard  offered  in  evidence  was  proved  to  be  genuine,  and 
upon  this  proof  he  was  then  permitted  to  give  secondary  evidence 
of  the  contents  of  such  paper.  We  think  the  admission  of  this 
evidence,  in  the  form  in  which  it  was  given,  was  error."  People 
V.  Severance,  67  Hun,  182  (1893). 

Neither  do  the  New  York  statutes  of  1880  (chap.  36)  and  1888 
(chap.  655)  authorize  submission  to  the  jury  for  comparison  of 
hands,  except  in  connection  with  the  evidence  of  witnesses.  "  We 
think,  fatal  error  was  committed  in  submitting  the  check  pur- 
porting to  be  drawn  by  Thomas,  and  the  one  purporting  to  be 
drawn  by  Pinckney,  to  the  jury  for  the  purpose  of  comparison  of 
handwriting.  It  is  apparent,  upon  an  inspection  of  the  statute, 
chapter  36  of  the  Laws  of  1880,  as  amended  by  chapter  555  of  the 
Laws  of  1888,  that  the  jury,  independent  of  testimony  in  regard  to 
handwriting,  are  not  permitted  to  become  witnesses  simply  upon  an 
inspection  and  comparison  of  handwriting.  Section  1  of  the  act 
of  1880,  provides  that  comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  court  to  be  genuine,  shall 
be  permitted  to  be  made  by  witnesses  in  all  trials  and  proceedings, 
and  such  writings  and  the  evidence  of  witnesses  respecting  the 
same  may  be  submitted  to  the  court  and  jury  as  evidence  of  the 
genuineness,  or  otherwise,  of  the  writing  in  dispute.  By  the  Laws 
of  1888  this  rule  was  enlarged  by  the  addition  of  a  section  provid- 
ing that  comparison  of  a  disputed  writing  with  any  writing  proved 
to  the  satisfaction  of  the  court  to  be  the  genuine  handwriting  of 
any  person  claimed  on  the  trial  to  have  made  or  executed  the  dis- 
puted instrument  or  writing,  shall  be  permitted  and  submitted  to 
the  court  and  jury  in  like  manner;  the  words  *  in  like  manner' 
referring  to  the  manner  provided  in  the  first  section.  Therefore, 
it  is  apparent  that  the  submission  of  a  writing  to  a  jury  must  be  in 
connection  with  the  testimony  of  witnesses  in  regard  to  the  validity 
or  authorship  of  the  various  handwritings ;  and  that,  independent 
of  the  examination  of  witnesses,  such  handwritings  cannot  be  sub- 
mitted to  the  jury  for  the  purpose  of  arbitrary  comparison  by  them. 
In  other  words,  the  handwriting    can  only  be  inspected  by  the 
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jury  in  aid  of  tlie  testimony  of  witnesses  in  reference  to  the  author- 
ship of  the  handwritings  in  question. 

In  the  case  at  bar,  without  any  testimony  tending  to  show  that 
these  checks  were  signed  by  the  same  individualy  they  were  sub- 
mitted to  the  jury.  The  jurors  thus  became  original  witnesses ,  to 
determine  the  question  according  to  their  own  sweet  will  or 
fancy."     People  v.  Pinckney,  67  Hun,  428  (1893). 

In  New  York,  even  before  the  passage  of  these  enabling  statutes, 
where  the  defendant,  at  the  plaintiff's  request,  wrote  his  signature 
in  presence  of  the  jury,  the  plaintiff  can  offer  the  signature  so 
acquired  in  evidence  for  the  purpose  of  having  it  compared  with  the 
signature  in  controversy.  Bronner  v.  Loom  is,  14  Hun,  341  (1878). 
^'  The  defendant's  counsel  undertakes  to  sustain  his  objection  and 
exception  by  a  reference  to  the  general  rule  of  law  as  settled  in 
this  State,  that  when  the  question  is  upon  the  genuiueness  of  a 
signature,  you  cannot  give  in  evidence  other  instruments  which  are 
genuine  to  enable  the  jury  to  compare  the  signatures  thereto  with 
the  one  which  is  disputed.  It  is  true,  this  is  the  general  rule  as 
adopted  in  this  State.  This  rule  seems  to  be  founded  on  two 
reasons:  1.  Because,  in  the  absence  of  such  a  rule,  there  would  be 
a  great  temptation  to  make  an  unfair  selection  of  signatures.  2. 
Because  the  introduction  of  a  large  number  of  signatures  would 
create  a  number  of  collateral  issues,  and  thus  tend  to  burthen  the 
case  with  irrelevant  questions  and  to  embarrass  the  jury.  (Van 
Wyck  V.  Mcintosh,  14  N.  Y.,  439;  Greenleaf's  Ev.,  §  580.) 

But,  where  the  signature  is  made  by  the  person  whose  signature 
is  in  controversy,  in  the  presence  of  the  court  and  jury  at  the  re- 
quest of  the  adverse  party,  or  where  such  a  signature  is  obtained 
on  the  cross-examination  of  the  witness,  the  reasons  for  the  appli- 
cation of  the  rule  do  not  exist.  The  party  asserting  the  forgery 
cannot,  upon  the  trial,  make  his  own  signature,  and  then  offer 
the  signature  so  made  in  evidence  for  the  purpose  of  comparison 
with  the  controverted  signature  for  obvious  reasons  (King  w.  Dona- 
hoe,  110  Mass.,  155);  but,  if  the  opposite  party  chooses  to  take 
the  risk,  we  think  a  signature  thus  made  may  be  offered  in 
evidence  by  the  latter,  for  the  purpose  of  comparing  it  with  the 
signature  in  question.  (Greenleaf's  Ev.  [13th  ed.],  §  681,  note. 
Taylor  on  Ev.,  §  1669,  and  note;  1  Wharton  on  Ev.,  §  706;  Chand- 
ler V.  Le  Barron,  45  Maine,  534;  Eoe  v.  Roe,  40  Superior  Court 
Rep.  [Jones  &  Spencer],  1;  Hayes  v.  Adams,  2  Sup.  Court  [T.  & 
C],  593;  Doe  v.  Wilson,  10  Moore's  Priv.  Council  Cases,  202.)" 
Bronner  v.  Loomis,  14  Hun,  341  (1878). 

In  Wisconsin,  the  comparison  has  been  rejected.  Hazleton  v. 
Union  Bank  of  Columbus,  32  Wise.  34  (1873). 

In  Illinois.  Jumpertz  v.  People,  21  111.  375  (1859).  "What- 
ever we  might  be  inclined  to  hold  were  the  question  before  us  for 
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the  first  time,  it  must  be  considered  the  law  of  this  state." 
Kernin  v.  Hill,  37  111.  209  (1865).  So  held  of  proof  by  experts. 
Pierce  v.  De  Long,  45  111.  App.  462  (1892);  Riggs  v.  Powell,  142 
111.  453  (1892);  Himrod  v.  Gilman,  147  111.  293  (1893). 

In  Michigan.     Van  Sickle  v.  People,  29  Mich.  61  (1874). 

And  in  Tennessee.  Wright  v.  Hersey,  59  Tenn.  (3  Baxter)  42 
(1873). 

The  rule  is  the  same  in  Louisiana,  deferring  to  the  practice  in 
England.     State  v.  Fritz,  23  La.  Ann.  55  (1871). 

And  in  Arkansas.  "It  is  said  by  Mr.  Greenleaf,  that  proof  of 
handwriting  may  be  made  by  a  comparison  of  the  writing  to  be 
proven,  with  other  writingfs,  admitted  to  be  genuine,  already  in  the 
case.  *  The  reason  assigned  for  this  is, '  he  says,  *  that  as  the 
jury  are  entitled  to  look  at  such  writings  for  one  purpose,  it  is  better 
to  permit  them,  under  the  advice  and  direction  of  the  court,  to 
examine  them  for  all  purposes,  than  to  embarrass  them  with  im- 
practical distinctions  to  the  peril  of  the  cause.'  1  Green.  Ev.,  sec. 
578. 

But  a  comparison  with  writings  not  already  in  the  case,  but 
which  are  proven  for  the  purpose  of  such  comparison,  is  not  admis- 
sible. Van  Wyck  v.  Mcintosh,  4  Kernan,  439;  Jackson  v.  Phillips, 
9  Cow.,  94;  Doe  v.  Newton,  5  Adol.  &  EL,  514;  Bromage  v.  Rice,  7 
Carr.  &  P.,  548;  Waddington  v.  Cousins,  lb.,  595."  Miller  v. 
Jones,  32  Ark,  337,  344  (1877). 

And  Alabama.  "In  this  State  handwriting  cannot  be  proved  by 
comparison."  Gibson  v.  Trowbridge  Furniture  Co.,  96  Ala.  357 
(1892). 

So  also  in  Maryland.  Tome  v.  Parkersburg  Branch  E.  R.,  39 
Md.  36,  90  (1873).  In  Herrick  v.  Swomley,  56  Md.  439,  459 
(1881),  the  court  feel  themselves  bound  by  Tome  v.  Parkersburg 
Branch  R.  R.  (supra).  Evidence  is  equally  incompetent  of  an 
expert  in  handwriting  and  photography  who  has  enlarged  certain 
genuine  signatures  and  offers  to  point  out  the  differences  between 
such  signatures  and  the  one  in  dispute.     Ibid,,  p.  90. 

In  Pennsylvania,  an  unusual  rule  prevails.  While  comparison 
of  hands,  as  such,  by  experts,  is  excluded,  the  jury  are  at  liberty 
to  compare  the  disputed  writing  with  well-authenticated  specimens 
of  the  person's  handwriting.  Foster  v.  Collner,  107  Pa.  St.  305 
(1884);  Haycock  v.  Greup,  57  Pa.  St.  438  (1868).  A  further 
qualification  is  as  follows:  "The  comparison  can  be  made  only 
by  the  jury,  and  it  is  not  allowed  as  independent  proof.  It  can  be 
used  only  as  corroborative.  After  evidence  has  been  adduced  in 
support  of  a  writing,  it  can  be  strengthened  by  comparing  the 
writing  in  question  with  other  genuine  writings,  indubitably  such. 
Beyond  this  our  cases  do  not  go."  Haycock  v,  Greup,  57  Pa.  St. 
438  (1868). 
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''In  Travis  v.  Brown,  43  Pa.  17,  a  summary  was  stated^  based 
upon  the  consideration  of  the  leading  cases  in  Pennsylvania,  and 
the  result  of  that  summary  was,  first,  that  evidence  touching  the 
genuineness  of  a  paper  may  be  corroborated  by  a  comparison  to  be 
made  by  a  jury  between  that  paper  and  other  well  authenticated 
writings  of  the  party;  second,  but  mere  experts  are  not  admissible 
to  make  the  comparison,  and  to  testify  to  their  conclusions  from 
it."    Rockey's  Estate,  155  Pa.  St.  453  (1893). 

Ancient  Documents.  —  However  much  the  proof  of  handwriting 
by  comparison  of  hands  has  been  discountenanced,  it  has  been 
allowed  without  serious  question  in  case  of  ancient  documents :  — 
♦.c,  documents  over  thirty  years  old.  Strother  v.  Lucas,  6  Peters, 
763  (1832).  "  The  question  presented  by  the  record,  in  connection 
with  the  facts,  as  there  disclosed,  is,  whether  upon  an  indictment 
for  forgery  of  an  ancient  deed,  in  regard  to  which,  from  lapse  of 
time,  all  personal  knowledge  may  be  presumed  to  be  lost,  it  is  com- 
petent to  establish  the  forgery  by  the  testimony  of  an  expert,  who 
has  no  previous  knowledge  of  the  handwriting,  but  who  speaks 
entirely  from  comparison  of  the  handwriting  in  the  instrument 
alleged  to  be  forged  with  that  in  other  ancient  deeds  or  writings 
admitted  or  proved  to  be  genuine. 

The  general  rule  of  the  common  law,  that  handwriting  is  not  to 
be  proved  by  comparison,  has  been  fully  recognised  in  this  state, 
and  is  not  now  questioned.  The  proof  must  be  by  a  witness  hav- 
ing proper  knowledge  of  the  party's  handwriting,  acquired  either 
by  seeing  him  write,  or  by  correspondence  or  other  business  trans- 
actions with  him,  from  which  a  personal  knowledge  of  the  character 
of  the  handwriting  is  acquired. 

Where,  however,  the  writings  are  of  such  antiquity  that  living 
witnesses  cannot  be  had,  the  rule  is,  and  from  the  very  necessity 
of  the  case  must  be,  relaxed.  In  such  cases  the  course  is  to  rely 
upon  the  testimony  of  experts,  who  testify  concerning  the  genuine- 
ness of  the  instrument  in  question  by  comparison  with  other  docu- 
ments admitted  to  be  genuine,  or  proved  to  have  been  treated  and 
acted  upon  as  such.  Or  the  expert  may  speak  from  a  knowledge  of 
the  handwriting,  acquired  by  a  previous  inspection  of  such  ancient 
writings.  7  East,  282,  note  a;  14  East,  327;  1  Phil.  Ev.  491; 
Greenl.  Ev.  §  578;  Jackson  v.  Brooks,  8  Wend.  426,  S.  C. ;  15  Wend. 
Ill;  Strother  v.  Lucas,  7  Peters,  767;  Rout's  administrator  v. 
Riley's  administrator,  1  Leigh,  222."  West  v.  State,  22  N.  J.  L. 
212,  241  (1849) ;  Bell  v.  Brewster,  44  Oh.  St.  690  (1887);  Hazleton 
V.  Union  Bank  of  Columbus,  32  Wise.  34  (1873);  Sweigart  r.  Rich- 
ards, 8  Pa.  St.  436  (1848) ;  Cantey  v.  Piatt,  2  McCord  (S.  C),  260 
(1822). 

Conversely,  an  ancient  document,  the  authenticity  of  which  is 
established  to  the  satisfaction  of  the  court,  may  be  used  as  a 
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standard  for  the  comparison  of  hands  by  a  duly  qualified  expert, 
under  Code,  §  3840.     Goza  v.  Browning,  96  Ga.  421  (1895). 

Documents  in  Evidence.  —  In  certain  courts  which  continue 
to  reject  " comparison  of  hands,"  not  only  are  ancient  documents 
regarded  as  constituting  an  exception,  but  an  additional  exception 
has  been  established  in  the  case  of  genuine  documents,  in  the  hand- 
writing of  the  party  whose  writing  is  in  dispute,  which  are  already 
in  evidence  for  other  purposes.  The  basis  of  this  concession  ap- 
parently is  that  the  jury  are  bound  to  do  this  in  any  event,  and  that 
the  result  is  apt  to  be  better  if  the  fact  is  frankly  recognized  and 
the  jury  are  given  all  the  aid  that  experts  can  give  them.  Moore 
v.  United  States,  91  U.  S.  270  (1875).  "When  papers  are  already 
in  the  case,  it  is  held  almost  if  not  quite  universally,  that  the  jury 
may  make  the  comparison  for  themselves.  1  Greenl.  Ev.  §  578. 
Mr.  Greenleaf  gives  it  as  his  opinion  that  this  comparison  may  be 
made  with  or  without  the  aid  of  experts.  In  Doe  v,  Newton, 
5  A.  &  E.  514  (1836),  it  is  said  that  the  court  should  enter  into  this 
inquiry  with  the  jury,  but  it  is  doubtful  whether  it  was  meant  to 
intimate  that  witnesses  should  be  examined  for  that  purpose.  The 
general  English  rule  would  seem  to  be  that  the  jury  must  form  their 
own  opinions  from  the  comparison,  and  the  English  authorities 
agree  in  saying  that  the  objection  that  a  jury  may  be  illiterate 
cannot  now  have  any  weight.  But  it  cannot  be  denied  that,  even 
among  intelligent  men,  there  is  much  difference  in  regard  to  the 
capacity  of  forming  an  accurate  judgment  by  comparison,  while  all 
persons  who  can  read  and  write  can  form  some  sort  of  an  opinion. 
Experts  can  certainly  aid  a  jury  very  much  in  these  inquiries,  and, 
if  any  are  admitted,  the  degree  of  their  skill  cannot  be  nicely 
measured.  But,  as  we  have  already  remarked,  we  think  the  pre- 
sumption cannot  safely  be  raised  that  all  jurors  here  can  be  quali- 
fied to  form  opinions  for  themselves  upon  questions  of  handwriting; 
and  while,  if  capable,  they  may  properly  make  comparison,  it  is 
safer  and  better,  we  think,  to  make  sure  that  they  receive  such 
light  as  is  accessible. 

Where,  as  in  the  present  case,  the  papers  used  as  means  of 
comparison  are  a  part  of  the  records  in  the  cause,  and  undisputed, 
it  is  held  by  the  authorities  cited  that  the  jury  can  compare  them, 
and  that  a  witness  may  also  use  them,  to  form  an  opinion  concern- 
ing handwriting;  —  and  no  objection  can  arise  on  the  ground  that 
they  can  have  been  specially  selected  as  a  standard.  We  should 
feel  disposed  to  say  —  had  not  the  doctrine  become  almost  venerable 
from  much  repetition  —  that  there  is  nothing  in  ordinary  experience 
which  could  lead  any  one  to  suppose  that  a  person  cannot  form  a 
better  judgment  of  resemblances  in  writing  from  having  the  speci- 
mens before  him,  than  from  any  mere  effort  of  memory.  And  we 
feel  constrained  to  hold  that  a  comparison  of  hands  by  witnesses. 
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where  there  is  an  undisputed  standard  in  the  cause,  or  where  docu- 
ments are  fairly  before  the  jury  upon  the  issues,  is  allowable." 
Vinton  v.  Peck,  14  Mich.  287,  294  (1866) ;  Mallory  v.  Ohio  Farm- 
ers Ins.  Co.  90  Mich.  112  (1892). 

"  The  right  to  establish  handwriting  by  comparison  in  other  cases 
has  been  denied  on  two  grounds;  first,  because  the  specimens  for 
comparison  may  be  unfairly  selected,  and  second,  because  proof  of 
the  genuineness  of  the  specimens  would  raise  collateral  issues 
which  would  cumber  the  case,  and  which  the  party  could  not  be 
supposed  to  be  ready  to  meet.  Accordingly  the  rule  has  been 
inflexibly  and  we  think  justly  settled,  that  disputed  papers  which 
do  not  belong  in  the  cause,  and  are  not  iDvolved  in  the  issue, 
cannot  have  their  genuineness  made  a  question  of  inquiry  in  the 
cause,  and  cannot  therefore  be  made  a  basis  of  comparison  for 
either  witnesses  or  jury.  —  Doe  v.  Newton,  5  Ad.  and  El.  514; 
Griffits  V.  I  very,  11  Id.  322;  Hughes  v.  Rogers,  8  M.  and  W.  123; 
Bromage  v.  Rice,  7  C.  and  P.  548.  There  is  one  English  case  in 
which  the  Court  of  Queen's  Bench  was  equally  divided  upon  the 
question  whether,  after  an  attesting  witness  had  in  his  testimony 
stated  several  specimens  of  his  signature  (including  his  attestation) 
to  be  genuine,  an  expert  might  be  allowed  to  compare  them  all 
(relevant  as  well  as  irrelevant)  to  ascertain  whether  the  attesta- 
tion was  genuine.  The  course  of  the  discussion  on  the  bench 
elicited  the  most  complete  investigation  of  the  various  methods  of 
proving  handwriting  which  is  to  be  found  in  the  books,  and  while 
it  seems  dangerous  to  allow  comparison  by  disputed  documents  and 
signatures,  the  reasons  for  allowing  it  among  those  not  disputed 
are  very  forcibly  set  forth,  — Doe  v.  Suckermore,  5  A.  and  E.  733." 
Vinton  v.  Peck,  14  Mich.  287,  293  (1866). 

So  in  Missouri.  "Where  there  are  other  writings  in  the  case, 
conceded  to  be  genuine,  they  may  be  used  as  standards  of  compari- 
son, and  the  comparison  may  be  made  by  the  jury,  with  or  without 
the  aid  of  experts.  1  Greenl.  on  Evid.,  sec.  578;  State  v,  Scott, 
45  Mo.  302;  State  v.  Tompkins,  71  Mo.  614.  But  with  us,  such 
papers  can  only  be  used  when  no  collateral  issue  can  be  raised  con- 
cerning them.  1  Greenl.  on  Evid.,  sec.  581;  State  v.  Clinton,  67 
Mo.  380."  Rose  v.  First  Nat.  B'k  of  Springfield,  91  Mo.  399 
(1886);  State  v.  David,  131  Mo.  380,  391  (1895);  Elsenrath  v. 
Kallmeyer,  61  Mo.  App.  430  (1895). 

Texas.  Kennedy  v.  Upshaw,  64  Tex.  411  (1885) ;  Williams  v. 
State,  27  Tex.  App.  466  (1889). 

North  Carolina.  Tunstall  v.  Cobb,  109  N.  C.  316  (1891) ;  Jarvis 
V.  Vanderford,  116  N.  C.  147  (1895) ;  State  r.  De  Graff,  113  N.  C. 
688  (1893). 

And  the  examination  may  be  made  by  experts  when  qualified  to 
the  satisfaction  of  the  court.  State  v.  De  Graff,  113  N.  C.  688 
(1893) ;  Kornegay  v.  Kornegay,  117  N.  C.  242  (1895). 
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So  in  Colorado.     Wilber  v.  Eicholtz,  5  Colo.  240  (1880). 

In  Georgia.     Henderson  ».  Hackney,  16  Ga.  521  (1854). 

In  Arkansas.     Miller  v.  Jones,  32  Ark.  337  (1877). 

In  Kansas.     Abbott  v.  Coleman,  22  Kans.  250  (1879). 

In  Utah.     Bunnell  v,  Sowden,  5  Utah,  216  (1887). 

And  in  Illinois.  "  Again,  the  bill  of  exceptions  states  that  the 
court  below  refused  to  compare  the  signature  to  this  receipt  with 
the  signatures  to  the  receipts  appellee  admitted  to  be  genuine. 
This  decision  was,  no  doubt,  based  on  the  case  of  Jumpertz  v. 
The  People,  21  111.  407,  as  the  court  stated  that  he  acted  in  con- 
formity to  the  decision  of  this  court.  There  is,  as  we  conceive,  a 
broad  distinction  between  that  and  this  case.  Here,  all  the  re- 
ceipts had  been  and  were  legally  admitted  in  evidence,  and  were 
before  the  court  for  consideration.  Notwithstanding  the  denial 
of  its  execution,  it  was  sufficiently  proved  to  be  properly  admitted, 
by  the  evidence  and  the  witness  Giles.  The  court  would  have  erred 
had  he  rejected  this  receipt  as  evidence  on  the  proof. 

In  Jumpertz'  case,  the  error  consisted  in  admitting  in  evidence 
papers  not  pertinent  to  the  case,  but  simply  to  permit  the  jury  to 
compare  them  with  the  signature  of  defendant  to  show  it  was 
genuine.  But  in  this  case  the  receipt,  if  genuine,  constituted  a 
defense  to  the  amount  for  which  it  was  given.  Had  a  letter,  or 
some  other  paper  collateral  to  the  defense,  been  offered  to  be  com- 
pared with  the  signature  to  this  receipt,  then  it  would  have  been 
like  Jumpertz'  case.  But  here  the  receipts  and  orders  were  all 
properly  before  the  court,  and  in  considering  the  evidence  to 
enable  the  court  to  find  the  issues,  there  cannot  be  the  least  doubt 
that  the  court  might  compare  the  signatures  to  determine  whether 
the  receipt  should  be  rejected.  The  court  was  performing  the 
functions  of  a  jury,  and  all  courts  recognize  their  power  to  weigh, 
consider  and  compare  any  and  all  evidence  before  them,  to  be  the 
better  able  to  find  the  truth.  The  court  below  should,  therefore, 
have  compared  the  signatures  as  a  means  of  determining  whether 
the  receipt  was  genuine. 

When  it  is  claimed  that  an  instrument  has  been  altered,  and  it 
is  in  evidence,  all  know  that  a  jury  may  examine  and  compare  the 
handwriting  of  the  portion  claimed  to  have  been  altered  with  the 
writing  of  the  body  of  the  instrument  as  well  as  the  color  of  the 
ink,  and  all  particulars  connected  with  it.  But  other  instruments 
having  no  connection  with  the  case  cannot  be  introduced  to  be 
compared  with  the  instrument  claimed  to  be  altered.  This  is  the 
well  and  clearly  recognized  distinction."  Brobston  r.  Cahill,  64 
111.  .356  (1872);  Himrod  v.  Bolton,  44  111.  App.  516  (1892); 
Rogers  v.  Tyley,  144  111.  652  (1892) ;  Himrod  v.  Gilman,  147  111. 
293  (1893). 

So  also  in  Indiana.  Tucker  v.  Hyatt,  (Ind.)  41  N.  E.  1047 
(1895). 
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The  same  concession  has  been  made  in  the  United  States  supreme 
court.  Williams  v.  Conger,  125  U.  S.  397  (1887).  -^t  is  well 
settled  that  a  witness  who  only  knows  a  person's  handwriting  from 
seeing  it  in  papers  produced  on  the  trial,  and  proved  or  admitted  to 
be  his,  will  not  be  allowed,  from  such  knowledge,  to  testify  to  that 
person's  handwriting,  unless  the  witness  be  an  expert,  and  the 
writing  in  question  is  of  such  antiquity  that  witnesses  acquainted 
with  the  person's  handwriting  cannot  be  had.  (Greenl.  on  Ev. 
§  578.)  It  is  also  the  result  of  the  weight  of  authority  that  papers 
cannot  be  introduced  in  a  cause  for  the  mere  purpose  of  enabling 
the  jury  to  institute  a  comparison  of  handwriting,  said  papers  not 
being  competent  for  any  other  purpose.  (Greenl.  on  Ev.  §§  579, 
581.)  But  where  other  writings,  admitted  or  proved  to  be  genuine, 
are  properly  in  evidence  for  other  purposes,  the  handwriting  of 
such  instruments  may  be  compared  by  the  jury  with  that  of  the 
instrument  or  signature  in  question,  and  its  genuineness  inferred 
from  such  comparison.  Griffith  v.  Williams,  1  Crompton  &  Jervis, 
47;  Doe  dein.  Perry  v.  Newton,  5  Ad.  &  El.  514;  Van  Wyck  v. 
Mcintosh,  4  Kernan  (14  N.  Y.),  439;  Miles  v.  Loomis,  75  N.  Y. 
288;  Medway  v.  United  States,  6  Ct.  CI.  421;  McAllister  r. 
McAllister,  7  B.  Mon.  269;  1  Phil,  on  Ev.  4th  Am.  Ed.  615; 
Greenl.  Ev.  §  578.  The  history  of  this  last  rule  is  well  stated  in 
Medway  v.  United  States,  qua  supra.  In  Griffith  v.  Williams  it 
was  stated  by  the  court  that  *  where  two  documents  are  in  evidence, 
it  is  competent  for  the  court  or  jury  to  compare  them.  The  rule  as 
to  the  comparison  of  handwriting  applies  to  witnesses  who  can  only 
compare  a  writing  to  which  they  are  examined  with  the  character 
of  the  handwriting  impressed  upon  their  own  minds;  but  that  rule 
does  not  apply  to  the  court  or  jury,  who  may  compare  the  two 
documents  when  they  are  properly  in  evidence.'  In  Doe  v.  Newton, 
Lord  Denman  said :  '  There  being  two  documents  in  question  in  the 
cause,  one  of  which  is  known  to  be  in  the  handwriting  of  a  party, 
the  other  alleged,  but  denied  to  be  so,  no  human  power  can  prevent 
the  jury  from  comparing  them  with  a  view  to  the  question  of 
genuineness;  and  therefore  it  is  best  for  the  court  to  enter  with 
the  jury  into  that  inquiry,  and  to  do  the  best  it  can  under  circum- 
stances which  cannot  be  helped.'  The  other  judges  expressed 
substantially  the  same  view.  '  The  true  rule  on  this  subject,'  said 
Justice  Johnson,  in  Van  Wyck  v,  Mcintosh,  (4  Kernan  439,  442,) 
'  is  that  laid  down  in  Doe  v.  Newton,  that  where  different  instru- 
ments are  properly  in  evidence  for  other  purposes,  the  handwriting 
of  such  instruments  may  be  compared  by  the  jury,  and  the  genuine- 
ness or  simulation  of  the  handwriting  in  question  be  inferred  from 
such  comparison.  But  other  instruments  or  signatures  cannot  be 
introduced  for  that  purpose.'"  Williams  v.  Conger,  125  U.  S.  397, 
413  (1887) ;  Stokes  v.  United  States,  157  U.  S.  187  (1895) ;  Hick- 
ory  V.  U.  S.,  151  U.  S.  303  (1894). 
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The  rule  is  the  same  in  New  York.  Randolph  v.  Loughlin,  48 
N.  Y.  456  (1872). 

Wisconsin.  Hazleton  v.  Union  Bank  of  Columbus,  32  Wific.  34 
(1873). 

And  Missouri.     State  v.  Tompkins,  71  Mo.  613  (1880). 

COMPABISON    BY    THE    COUBT    OP    DOCUMENTS    IN    EVIDENCE.  — 

The  rule  obtains,  though  lacking  much  of  the  reasoning  on  which 
it  has  been  rested,  in  the  case  of  judges  sitting  as  triers  of  fact. 
Thus  in  an  interesting  case  in  the  United  States  Court  of  Claims 
the  right  of  A.  to  recover  as  a  loyal  Unionist  for  injury  to  her 
property  during  the  civil  war  was  defeated  by  a  letter,  apparently 
addressed  to  the  President  of  the  Confederate  States,  which  a 
majority  of  the  judges  —  "  acting  as  witnesses,  judges  or  jurors,  in 
whatever  special  or  transitory  way  they  may  prefer  to  be  regarded," 
as  Judge  Peck,  in  dissenting,  says  —  held,  upon  comparing  it  with 
the  petition  or  claim  filed  in  the  case,  to  be  in  the  handwriting  of 
the  claimant.  The  state  of  the  Euglish  authorities  is  thus  inter- 
estingly summed  up  in  the  majority  opinion;  —  "  The  subject  seema 
to  have  slept  or  the  practice  to  have  been  undisputed  until  1830. 
Then  and  in  the  succeeding  ten  years  its  discussion  was  revived 
in  a  number  of  cases.  The  first  was  Griffith  v.  Williams,  (1  Cromp- 
ton  &  Jervis,  47.)  It  is  stated  in  the  report  of  that  case  that  in 
the  course  of  the  argument  upon  a  motion  for  a  new  trial  it  was 
suggested  that  *  the  jury  had  been  influenced  by  a  comparison  of 
handwriting  which  the  learned  judge  had  desired  them  to  make 
between  the  admitted  and  the  disputed  letters.'     Whereupon  — 

Per  curiam :  '  Where  two  documents  are  in  evidence,  it  is  compe- 
tent for  the  court  or  the  jury  to  compare  them.  The  rule  as  to  the 
comparison  of  handwriting  applies  to  witnesses  who  can  only  com- 
pare a  writing  to  which  they  are  examined  with  the  character  of 
the  handwriting  impressed  upon  their  own  minds;  but  that  rule 
does  not  apply  to  the  court  or  jury,  who  may  compare  the  two 
documents  when  they  are  properly  in  evidence. ' 

The  report  further  shows  that  the  rule  nisi  for  a  new  trial  was 
subsequently  discharged,  *  the  judgment  of  BoUand,  B.,  proceeding 
on  an  elaborate  comparison  which  he  had  made  between  the  letters 
in  question ;  he  pointing  out  a  number  of  remarkable  coincidences 
between  the  documents  in  the  formation  of  several  letters  and  the 
mode  of  writing  several  words.'  So  it  is  evident  that  comparison  of 
hands  was  here  made  by  both  the  jury  and  the  judges  of  a  very 
learned  and  careful  court. 

In  the  following  year,  1831,  the  same  judge  stated  at  the 
Glamorganshire  assizes  '  that  it  was  not  the  intention  of  the  court 
in  that  case  (Griffith  v.  Williams,)  and  certainly  not  his  own,  to 
decide  anything  more  than  that  the  jury  were  at  liberty  to  compare 
the  disputed  handwriting  with  that  of  documents  which  were  in 
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evidence  in  the  cause  independently  of  that  question.'     (Bex  v. 
Morgan,  1  Moody  and  Eobinson's  B.,  p.  135.) 

In  a  case  before  Lord  Tenterden,  the  same  year,  there  was  a  bill 
of  exchange,  which  was  admitted  to  have  been  drawn  and  endorsed 
by  the  defendant,  and  a  letter  containing  admissions  of  the  defend- 
ant, of  which  the  writing  was  in  dispute.  The  plaintiff  in  sum- 
ming up  relied  strongly  on  the  similitude  of  the  disputed  writing 
with  the  admitted  writing,  and  Lord  Tenterden  in  charging  the 
jury  made  similar  remarks,  '  and  desired  the  jury  to  take  the  papers 
and  compare  them.'     (Solita  v.  Yarrow,  id.,  133.) 

In  1836  there  was  another  case  at  nisi  prius,  (Bromage  v.  Bice,  7 
Carr.  &  Payne,  548,)  where  Allesbrook  v.  Roach,  GriflSth  v.  Wil- 
liams, and  Solita  v.  Yarrow  were  all  cited  by  the  plaintiff's  counsel 
as  allowing  him  to  offer  to  the  jury  a  great  number  of  bills  of 
exchange  in  the  defendant's  writing,  but  having  nothing  to  do  with 
the  case.  Campbell,  then  Attorney  General,  objected  *  that  the  jury 
could  not  be  allowed  to  compare  the  signature  in  dispute  with  any 
acknowledged  genuine  handwriting  of  the  defendant  except  such  as 
appeared  in  documents  which  were  properly  in  evidence  in  the 
cause,  as  being  documents  in  themselves  material  to  the  cause.' 
Littledale,  J.,  (having  conferred  with  Patteson,  J.,)  said,  *  I  shall 
reject  the  evidence ;  the  jury  are  not  to  compare  any  other  writing 
with  that  in  dispute  except  documents  which  are  otherwise  evi- 
dence in  the  cause.' 

The  same  year  there  was  a  case  before  the  judges  of  the  King's 
Bench  in  bane,  (Perry  v.  Newton,  5  Ad.  &  EL,  p.  514,)  in  which  it 
had  been  proposed  to  submit  letters  not  in  evidence  for  any  other 
purpose  to  the  jury  in  order  that  they  might  institute  a  comparison 
of  handwriting.  Lord  Denman  said  that  Griffith  v.  Williams  had 
been  considered  '  to  go  a  long  way,'  and  that  the  real  ground  upon 
which  it  rested  was  *  that  the  comparison  was  unavoidable.'  He 
questioned  Allesbrook  v.  Roach,  and  thought  that  the  rule  in 
Griffith  V,  Williams  should  not  be  extended,  as  did  all  the  judges 
who  heard  the  case.  The  head-note  states  the  decision  very  accu- 
rately as  follows :  *  On  a  question  as  to  the  genuineness  of  hand- 
writing, a  jury  may  compare  the  document  with  authentic  writings 
of  the  party  to  whom  it  is  ascribed,  if  such  writings  are  in  evidence 
for  other  purposes  of  the  cause,  but  not  else. ' 

In  1838  there  was  another  case  at  nisi  prius,  where  Mr.  Baron 
Gurney  said,  '  If  these  letters  and  papers  had  related  to  distinct 
transactions,  I  think  the  jury  could  not  have  been  allowed  to  look 
at  them;  but  as  they  all  relate  to  this  transaction,  they  may  see 
them.'  (Eaton  v.  Jervis,  8  Car.  &  Payne,  p.  273.)  And  in  1840, 
another  case  before  the  Ring's  Bench  in  banc,  where  the  court 
reiterated  the  ruling  in  Doe  v,  Newton,'  and  the  judges  intimated 
that  they  were '  not  disposed  to  advance  one  iota  beyond  that  which 
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had  been  expressly  decided  ou  this  point.'     (Griffits  v.  Ivery,  11 
Ad.  &El.,p.  322.) 

Thus  the  cases  of  Griffith  v.  Williams  and  Doe  v.  !Newton  became 
decisive  and  leading;  the  one  establishing  the  rule  that  comparison 
of  handwriting  may  be  made  by  courts  and  juries;  the  other  re- 
stricting the  comparison  to  established  documents  already  in  the 
case  for  other  purposes.  There  can  be  little  doubt  but  that  this 
became  the  settled  practice  in  England,  for  in  a  note  to  Gobbett  v. 
Kilminster,  (4  Foster  &  Finlason  R.,  p.  490,)  those  learned,  care- 
ful, -and  critical  reporters  say  of  comparison  of  handwriting,  citing 
Doe  V,  Newton,  '  Before  the  act,  any  documents  in  evidence  might 
be  shown  to  the  jury  for  that  purpose.' 

The  *  act '  alluded  to  in  the  note  is  the  Common -law  Proceedings 
act  of  1854,  (17  and  18  Vict.,  cap.  125,  §  27.)  It  provides  that  com- 
parison '  with  any  writing,  proved  to  the  satisfaction  of  the  judge 
to  be  genuine,  shall  be  permitted  to  be  made  by  witnesses,  and  such 
writings  and  the  evidence  of  witnesses  respecting  the  same  may  be 
submitted  to  the  court  and  jury  as  evidence  of  the  genuineness  or 
otherwise  of  the  writing  in  dispute.'  This  statute  changed  the 
law  of  England,  and  explains  the  decisions  that  have  come  since 
its  enactment.  (Cresswell  v.  Jackson,  2  Fost.  &  Fin.  B.,  p.  24  ; 
Eoupell  V,  Haws,  3  id.,  pp.  784,  802.)"  Med  way  v.  United  States, 
6  Ct.  of  Claims,  421,  430  (1870);  Briggs  v.  United  States,  29  Ct. 
of  Claims,  178  (1894) ;  Henderson  v.  Hackney,  16  Ga.  521  (1854) ; 
Brobston  v.  Cahill,  64  111.  356  (1872). 

And  the  judge  is  not  precluded  from  making  a  comparison  because 
experts  have  testified.  Millington  v,  Millington,  (Tex.  Civ.  App.) 
26  S.  W.  320  (1894). 

Apparently  in  New  York  comparison  with  genuine  documents 
already  in  the  case  was  permitted,  even  prior  to  the  act  of  1880. 
Miles  V.  Loomis,  75  N.  Y.  288  (1878). 

And  this  rule  has  not  been  aifected  by  the  passage  of  the  acts 
(1880,  Chap.  36;  1888,  Chap.  556)  authorizing  the  comparison  of 
hands.     Shaw  v.  Bryant,  90  Hun,  374  (1895). 

But  see,  to  apparently  the  contrary  effect,  Goodyear  v.  Vosburgh, 
63  Barb.  154  (1872). 
.  So  also  in  Maryland.     Tome  v.  Parkersburg  Branch  R.  R.,  39 
Md.  36,  90  (1873). 

And  in  Indiana.     McDonald  v,  McDonald,  142  Tnd.  55  (1895). 

Province  op  Court  and  Jury.  —  As  in  other  questions  involv- 
ing the  admission  of  evidence,  the  preliminary  proof  as  to  compe- 
tency to  testify  is  made  to  the  court.  Whether  the  facts  which  the 
court  has  deemed  sufficient  to  admit  the  evidence  really  give  it  any 
weight,  and,  if  so,  how  much;  —  are  questions  of  fact  within  the 
province  of  the  jury.  "  Had  the  proof  been  sufficient  to  go  to  the 
jury,  it  was  their  province  and  not  that  of  the  court,  to  determine 
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the  facts;  and  the  court  had  no  right  to  pass  npon  any  essential 
fact  upon  the  merits."    Pinkham  v.  Cockell,  77  Mich.  265  (1889). 

Lbttbbs  IX  Beplf.  —  The  rule  under  consideration  has  no  rela- 
tion to  the  case  where  A.  writes  a  letter  to  B.,  and  B.  sends 
him  a  letter  in  reply.  B.'s  letter  is  admissible,  if  relevant,  upon 
ordinary  principles,  as  being  presumptively  genuine,  and  no  proof 
of  B.'s  handwriting  need  be  offered,  or  of  the  agency  of  any  person 
who  signs  for  him.  Hoxsie  v.  Empire  Lumber  Co.,  41  Minn.  548 
(1889) ;  Ullman  r.  Babcock,  63  Tex.  68  (1885). 

"The  letters  received  by  plaintiff  in  due  course  of  mail,  and  pur- 
porting to  come  from  the  defendants  in  answer  to  letters  written  by 
him,  were  presumptively  genuine,  and  were  properly  received  in 
evidence.  His  letters,  duly  mailed  to  them ,  are  presumed  to  have 
reached  their  destination  in  due  course,  and  those  received  by  him 
purported  to  be  written  by  or  for  them  in  response  thereto." 
Melby  v.  Osborne  &  Co.,  33  Minn.  492  (1885). 


PART  YI. 

SOME  GENERAL  RULES  AS  TO  THE  ADMISSION  OR  RE- 
JEOTION  OF  EVIDENCE  A*  THE  TRIAL,  AND  AS  TO 
THE  ADMISSIBILITY  OF  FURTHER  EVIDENCE  ON 
APPEAL. 


§  1881.  The  present  work  may  usefullj  be  ooncluded  bj  stating 
the  general  rules  which  exist  with  regard  to  the  admission  or 
rejection  of  evidence  at  the  trial,  and  as  to  the  admissibility  of 
farther  evidence  on  appeal. 

§  1881a.  The  general  rules  which  exist  as  to  the  admission  or 
rejection  of  evidence  at  the  trial  are,  principally,  six. 

§  1881b.  Firsiy  where  evidence  is  offered  for  a  particular  purpose^ 
and  an  objection  is  taken  to  its  admissibility  for  that  purpose,  if 
the  judge  pronounce  in  favour  of  its  general  admiBsiUlxty  in  the 
cause,  the  court  will  support  his  decision,  provided  the  evidence  be 
admissible  for  any  purpose}  The  opposing  counsel  should  in  such 
a  case  call  upon  the  judge  to  explain  to  the  jury  that  the  evidence, 
though  generally  admissible  in  the  cause,  furnishes  no  proof  of  the 
particular  fact  in  question  ;  and  then,  should  the  judge  refuse  to 
make  the  explanation  required,  an  application  might  be  made  to 
the  court  above  for  a  new  trial  on  the  ground  of  misdirection.^ 

§  1881c.  Secondly^  as  to  cases  where  inadmissible  evidence  is 
received  at  the  trial.  Here,  if  in  a  civil  case  such  evidence  be 
received  without  objection^  the  opposite  party  cannot  afterwards 
object  to  its  having  been  received,'  or  obtain  a  new  trial  on  the 


^  The  Irish  Society  v.  Bp.  of  Derry,         *  Id.  (Ld.  Brougham). 
ia46-6,  H.  L.  *  Beed  v.  Lamb,  1860. 
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ground  that  the  judge  did  not  expressly  warn  the  jury  to  place  no 
reUanoe  upon  it.^  But  if,  in  a  criminal  case,  inadmissible  evidence 
be  in  fact  received,  and  left  to  the  jury,  a  conviction  is  bad,  even 
where  there  is  sufficient  other  evidence  to  sustain  it.* 

§  1881d.  Thirdfyy  where  evidence  is  objected  to  at  the  trial,  the 
nature  of  the  ohjeetions  must  be  distinctly  stated,  whether  an  excep- 
tion be  entered  on  the  record  or  not ;'  and  on  either  moving  for  a 
new  trial  on  account  of  its  improper  admission,  or  on  arguing  the 
exception,  the  counsel  will  not  be  permitted  to  rely  on  any  other 
objections  than  those  taken  at  Nisi  Prius.^ 

§  1882.  Fourthly^  where  evidence  is  rightly  rejected  at  the  trial, 
in  consequence  of  its  having  been  tendered  on  an  untenable  ground, 
a  new  trial  will  not  be  granted  merely  because  it  has  since  been 
discovered  that  the  evidence  was  admissible  on  some  ground  other 
than  that  on  which  it  was  then  tendered  ;  but  the  party  must  go 
much  further,  and  show,  first,  that  he  could  not  by  due  diligence 
have  ofPered  the  evidence  on  the  proper  ground  at  the  trial,  and 
next,  that  manifest  injustice  will  ensue  from  its  rejection.  His 
position,  at  the  best,  is  that  of  a  party  who  has  discovered  fresh 
evidence  since  the  trial.^ 

§  1882a.  Fifthly y  where  evidence  is  rejected  at  the  trial,  the  party 
proposing  it  ^oxAA,  formally  tender  it  to  the  judge,  and  request  him 
to  make  a  note  of  the  fact ;  and,  if  this  request  be  refused,  he 
should  then  require  an  exception  to  be  entered  upon  or  annexed  to 
the  record ;  or,  if  there  be  no  record  (as  in  the  Probate  Division  of 
the  High  Court)  he  must  apply  to  the  Court  of  Appeal  for  an  order 
giving  leave  for  a  notice  of  appeal  to  be  served.^  If  neither  of 
these  courses  has  been  pursued,  and  the  judge  has  no  note  on  the 
subject,  the  coimsel  cannot  afterwards  complain  of  the  rejection  of 
the  evidence.'    If  the  witness  whose  evidence  at  the  trial  has  been 


*  Qoslin  V,  Cony,  1844;  Doe  v. 
Benjamin,  1839. 

»  R.  V.  Gibson,  1887,  C.  0.  E. ;  B. 
V.  Buttleton,  1884,  0.  0.  B. 

*  A  bill  of  exceptions  cannot  be 
tendered  on  a  criminal  trial:  B.  v. 
Esdaile,  1858  (Ld.  Campbell).  Such 
bills  were  abolished  in  civil  causes 
by  B.  S.  C.  1875,  Ord.  LVIII.  r.  1. 
But  the  same  object  may  be  gained 
**  by  motion  in  ue  Court  of  Appeal 


founded  upon  an  exception  entered 
upon  or  annexed  to  the  record  "  :  38 
&  39  V.  c.  77,  §  22. 

*  Williams  v.  Wilcox,  1838 ;  Fer- 
rand  v.  MilHgan,  1845;  Bain  v, 
Whitehaven  and  Fumess  Junction 
Bail.  Co.,  1880  (Ld.  Brougham), 
H.  Jj. 

^  Doe  V.  Beviss,  1849. 

•  Cheese  v.  Lovejoy,  1877,  0.  A. 

^  Qibbs  V.  Pike,  1842 ;  Whitehouse 
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rejected  become  dangerously  ill  during  the  pendency  of  the  appeal, 
the  Court  of  Appeal  has  power  to  order  his  evidence  to  be  taken 
de  bene  esse  by  a  special  commissioner.^ 

§  1882b.  Lastly,  though  evidence  has  been  improperly  admitted 
or  rejected  at  Nisi  Frius,  or  the  judge  has  omitted  to  put  to  the 
jury  a  question  which  he  was  not  asked  to  leave  to  them,  the  court 
will  not  grant  a  new  trial,  imless  in  its  opinion  *^  some  substantial 
wrong  or  miscarriage  has  been  thereby  occasioned  in  the  trial ;  and 
if  it  appear  to  such  court  that  such  wrong  or  miscarriage  affects 
part  only  of  the  matter  in  controversy,  or  some  or  one  only  of  the 
parties,  the  court  may  give  final  judgment  as  to  part  thereof,  or 
some  or  one  only  of  the  parties,  and  direct  a  new  trial  as  to  the 
other  part  only,  or  as  to  the  other  party  or  parties."*  And  on 
a  motion  in  the  High  Court  for  a  new  trial  in  an  action  in  the 
County  or  other  Inferior  Court,'  it  is  provided  that,  "On  any 
motion  by  way  of  appeal  from  an  Inferior  court,  the  court  to  which 
any  such  appeal  may  be  brought  shall  have  power  to  draw  all 
inferences  of  fact  which  might  have  been  drawn  in  the  court 
below,  and  to  give  any  judgment  and  make  any  order  which 
ought  to  have  been  made.  No  such  motion  shall  succeed  on  the 
ground  merely  of  misdirection  or  improper  reception  or  rejection 
of  evidence,  unless,  in  the  opinion  of  the  court,  substantial  wrong 
or  miscarriage  has  been  thereby  occasioned  in  the  court  below."  * 

§  1883.  The  question  of  the  admissibility  on  appeal  of  further 
evidence  beyond  that  given  at  the  trial  of  an  action  or  the  hearing 
of  a  matter  sometimes  requires  consideration.     Besides  the  rules, 

V.  Hemmant,  1858 ;  Penn  v.  Bibby,  ceptions  on  the  ground  of  the  undue 

18H7  (Ld.  Chelmsford,  0.).  rejection  of  documentary  evidence, 

*  Solr.  to  the  Treasury  v.  White,  when  it  shall  appear  from  the  docu- 

18vS6,  C.  A,  mente  themselves  that  they  ought 

»  B.  S.  0.    1883,  Ord.  XXXIX.  not  to  have  affected  the  result  at 

r.  6.     The  Scotch  law  on  this  subject  which  the  jury  by  their  verdict  have 

is  similar,  and  is  embodied  in  §  45  of  arrived.     To  the  like  effect  is  §  167 

13  &  14  V.  c.  36  ("The  Court  of  of  "  The  Indian  Evidence  Act,  1872.*' 

Session  Act,  1850"),  enacting  that  a  As  to  the  Irish  law,  see  Hodson  v. 

bill  of  exceptions  shall  not  be  allowed  Mid.  Gt.  W.  Bail.  Co.,  1877  (Ir.). 

by  the  Court  of  Session,  upon  the  *  See    and    compare    Shapcott  v. 

ground  of  the  undue  admission  of  Chappell,    1883;    and   Mathews    v. 

evidence,  if  in  the  opinion  of  the  Ovey,  1884. 

court  the  exclusion  of  such  evidence  *  See  Ord.  LIX.  r.  7  f otherwise 

could  not  have  led  to  a  different  ver-  r.  15  of  the  Eules  of  Octooer,  1884, 

diet  than  that  actually  pronounced ;  which  came  into  operation  on  that 

and  that  it  shall  not  be  imperative  date), 
on  the  court  to  sustain  a  bill  of  ex- 
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oited  in  preoeding  paragraphs,  whioh  apply  prinoipallj  to  trials  hy 
jury,  the  Goxrrt  of  Appeal  now  possesses  large  powers  both  of 
amending^  proceedings,  and  also  of  reoeivingytfr^A^  evidence. 

§  1883a.  For,  by  Order  LVTEI.,  Rule  4,  "  the  Court  of  Appeal 
shall  have  all  the  powers  and  duties  as  to  amendments  and  other- 
wise of  the  High  Court,  together  with  full  discretionary  power  to 
receive  further  eyidence  upon  questions  of  fact,  such  evidence  to 
be  either  by  oral  examination  in  court,  by  affidavit,  or  by  deposition 
taken  before  an  examiner  or  commissioner.  Such  further  evidence 
may  be  given  without  special  leave  upon  interlocutory  application,  or 
in  any  case  as  to  matters  which  have  occurred  after  the  date  of  the 
decision  from  which  the  appeal  is  brought.  Upon  appeals  from  a 
judgment  after  trial  or  hearing  of  any  cause  or  matter  upon  the 
merits,  such  further  evidence  (save  as  to  matters  subsequent  aa 
aforesaid)  shall  be  admitted  on  special  grounds  only^  and  not  without 
special  leave  of  the  court." 

§  1884.  In  the  rule  just  cited  the  words  "further  evidence" 
mean  any  evidence  not  used  at  the  trial  or  hearing  in  the  court 
below.  Provided  it  has  not  been  so  used,  it  falls  within  the  rule, 
whether  it  be  evidence  altogether  fresh,  or  evidence  which  has 
already  been  used  in  the  same  cause,  or  in  any  other  cause  between 
the  same  parties,  and  which  might  have  been  read  at  the  trial  had 
notice  been  given.^  The  court  will  not  grant  permission  to  admit 
further  evidence  as  a  mere  matter  of  course,  but  will  act  cautiously 
in  the  matter,  and  will  generally  require  some  strong  reason  to  be 
given  for  invoking  its  interference.'  It  will  also,  of  course,  be 
more  ready  to  admit  documentary  evidence  than  oral  testimony 
after  the  pinch  of  the  case  has  been  ascertained  ;^  but  still,  it  will  be 
reluctant  at  any  time  to  shut  out  any  witness,  who  will  probably 
be  able  to  throw  some  genuine  light  upon  the  matter  :^  and  it  will 
grant  the  application  all  the  more  readily,  if  there  be  any  ground 
for  assuming  that  the  court  below  has  been  deceived  or  otherwise 
misled  by  the  testimony  given.* 

^  As    to   the    general  powers  of  *  In   re    Coal    Economising   Qaa 

amendment,  Bee  ante,  §§  228 — 240.  Co.,  Ex  parte  Gover,  18767u.  A. ; 

'  In  re  Chennell,  Jones  v.  Chen-  Weston's  case,  1879,  C.  A.  (Jessel, 

nell,  1877  (Jessel,  M.R.,  in  C.  A.).  M.R.)- 

»  Id. ;  In  re  Weston's  case,  1879,  »  Id. 

C.  A.  •  Bigsby  v.  Dickinson,  1877,  0.  A. 
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§  1884a.  When  an  appellant  wishes  to  adduce  further  evidence 
upon  the  hearing  of  an  appeal,  and  that  evidence  consists  of  an 
affidavit  or  other  document,^  he  may,  without  any  recourse  to  the 
court  for  leave,  give  notice  to  the  respondent  of  his  intention  to 
apply  at  the  hearing  for  permission  to  take  such  step;*  hut  if  the 
party  wishes  to  examine  a  fresh  witness,  he  must  apply  for  leave 
by  motion  before  the  hearing.' 

§  1:884b.  When  a  case  has  been  tried  alone  by  a  judge,  without  a 
jury,  the  Court  of  Appeal — ^following  the  practice  which  we  have 
seen^  is  pursued  in  the  analogous  case  of  appeals  from  the  discretion 
of  a  judge  as  to  allowing  or  disallowing  amendments — ^will  not, 
except  in  an  extreme  case,  reverse  the  decision  of  a  judge  on  a  ques- 
tion of  fact,  when  he  has  arrived  at  a  clear  conclusion  after  hearing 
the  witnesses ;  but  this  last  rule  only  applies  to  cases  where  the 
judge's  decision  depends  on  the  credibility  of  the  witnesses  as  evinced 
by  their  demeanour,  and  not  on  inferences  drawn  by  him  from  the 
facts  deposed.^ 

§  1885.^  This  general  view  of  the  principles  and  rules  of  the  Law 
of  Evidence  must  here  be  brought  to  a  close.  The  student  wiU,  it 
is  hoped,  rise  from  the  study  of  such  principles,  convinced,  with 
Lord  Erskine,  that,  with  some  few  exceptions,'  **  they  are  founded 
in  the  charities  of  religion, — ^in  the  philosophy  of  nature, — ^in  the 
truths  of  history, — and  in  the  experience  of  common  life."  • 

^  See  Dicks  v.  Brooks,  1880  (Jessel,  *  Ante,  %  241a. 

M.B.),  explaining  Hastie  v.  Mastie,  '  The  Olannibanta,  1876,  0.  A. ; 

1876.  Bigsby  v.  Dickinson,   1877,   0.  A. 

*  Hastie  v.  Hastie,  1876,  0.  A. ;  (James,  L. J.\ 

Justice  V.  Mei-sey  Steel  Co.,   1875.  '  Gr.  Ev.  ^  584,  in  great  part. 

See,  as  to  the  practice  in  Ireland,  ^  See  Index,  tit.  "  Stiggestions  /or 

Long  V,  Donegan,  1873  (Ir.).  amending  the  Law  of  Evidence*** 

s  Dicks  V.  Brooks,  1880  (Jessel,  •  23  How.  St  Tr.  966. 

S&.A.^t 
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ABATVMEST,  plea  in,  aboliahed    1691,  n. 

of  legacies  and  annuities  rateablj,  when  presumed    144 

ABBEY  (see  Moiuutme^. 

ABDUCnOK,  unmarried  gbl  under  eighteen  cannot  consent  to 104 

wife  competent  to  prove  1371 

on  trial  for,  costs  of  witness  may  be  allowed,  when  1264 

ABILITT,  meaning  of,  in  pect.  6  of  Lord  Tenterden's  Act 1086 

ABORIGINES,  in  some  colonies  may  give  evidence  without  oath    ....  1878,  n. 

ABORTION,  on  charge  of  proeoring,  dying  declarations  of  woman  in- 

admiflsible 716 

woman  not  regarded  as  an  accomplice  in  indictments  for  attempts  to 
procure • 968,  n. 

ABROAD,  when  witness  is,  his  former  depositions  admissible  ..... .472  08  ft  n. 

his  examination  taken  under  commiasion  ad- 
missible   616-16 

ABSENCE,  presumptioa  of  death  from 200 

of  attesting  witness,  when  it  lets  in  proof  of  his  signature 1861 

ABSTRACTS  of  old  deeds,  when  admissible • 621 

ABUTTALS,  description  by,  in  indictment  for  non -repair  of  highway    . .    282 

for  night  poaching 282 

ACCEPTANCE  of  bill,  what  it  admits  (see  Bitt  of  Exchange) 861 

must  be  by  signed  writing  on  bill 1094 

in  blank,  effect  of 1836 

of  goods,  what  sufficient  to  satisfy  Statute  of  Frauds    1046-49 

whether  sufficient,  question  for  jury    48 

of  rent,  inference  from 807 

of  contract,  when  binding  under  Statute  of  Frauds  1026 

ACCEPTOR  (see  BiU  ^  Eselumgo), 

ACCESS,  of  husband  and  wife,  when  x»resumed    •  •  • 101 

cannot  be  disproved  by  husband  or  wife 95O 

to  papers,  raises  inference  of  knowledge  of,  and  acquiescence  in,  con- 
tents, when.  ......•.••• 812 

ACCESSORY,  confession  by  principal  felon,  no  evidence  a^rainst 904 

record  of  conviction  of  prmcipsl,  no  evidence  of  his  guilt,  as  against. .  1693 

acquittal  as  principal,  bar  to  indictment  as  aocessorv  before  the  fact . .  1707 

acquittal  as  principal  in  rape,  no  bar  to  indictment  for  aiding  others. .  1706 

r^/.  /.  tnd9  with  {  971. 

(1) 


INDEX. 

FiBlCttAFBB  (f  {) 

ACCIDENT,  action  for  oompensaHon  to  families  of  penons  killed  by,  most 

be  brought  within  twelve  months  after  death 71-2 

material  alteration  of  instrument  by.  effect  of 18'27>30 

when  presumptive  evidence  of  negligenoe • 162-3 

ACCOMPLICE,  presumption  against  testimony  of  216 

confirmation  of,  not  necessary,  but  in  practice  requlicd 967-71 

rule  applicable  to  both  misdemeanours  and  felonies  that  corroboration 

necesHary  of  evidence  of 968 

not  necessary  in  actions  for  penalties 968 

nature  of  confirmation    969-70 

corroboration  mast  probably  affect  identity  of  party  accused 970 

this  rule  does  not  apply  to  mformers 971 

duty  of  judge  to  caution  jury  respecting  testimony  of 25,  216,  967 

confessions  by,  inadmissible 904 

ACCOIJCHEUR,  entry  of  a  birth  in  book  of,  marked  ''pd.,*'  evidence  of 

child's  age  677 

ACCOUNT,  action  for,  must  be  brought  within  six  years  73,  n. 

ACC0UNT-B00E3,  contents  of,  cannot  be  primarily  proved  by  parol  . .     409 

lien  on  debtor's,  cannot  be  set  up  in  bankruptcy 46S,  n. 

when  balance  of,  may  be  proved  by  witness  who  has  examined  them. .     462 
entries  in,  sometimes  admissible  as  between  master  and  servant,  trades- 
man and  shopman,  banker  and  customer,  and  partners 812 

of  merchants  and  trsdesmeu  admissible  for  them  in  America 709- 10 

BO  in  France  and  Scotland • 7 12 

BO  in  High  Court  under  Rules  of  Supreme  Court,  1883 711 

not  admissible  at  common  law,  but  admissible  under  old  obsolete 

Act 709-10 

made  admissible  under  26  &  27  Vict.  c.  125   709-10 

entries  in,  by  shopmen,  when  evidence  (see  Courae  of  OJleeorBuiineiM),. 697 — 713 
reading  one  entry  in,  does  not  warrant  opponent  in  reading  distinct 

entries 732 

entries  in,  by  agents,  &o. ,  whoi  evidence  as  ag^ainst  interest  (see  Intemt)    683 

ACCOUNT  RENDERED,  effect  of,  as  an  admission 859 

in  name  of  a  person,  admission  by  maker  of  it  that  g^oods  were  supplied 

to  his  credit 804 

effect  of  not  objecting  to,  as  an  admi.s8ion   810 

effect  of  objecting  to  one  item  of,  as  an  admission  of  the  rest 810 

presumption  from  date  of 169 

ACCOUNT  STATED,  admission  under  compulsory  examination,  whether 

evidence  of 799 

admission  made  to  stranger,  not  evidence  of 799,  n. 

award  not  evidence  of,  between  parties  to  submission   1758 

pTodaction  of  I  O  U  evidence  of 124 

striking  balance  of  a  debt  secured  by  deed  not  evidenoe  of     1147 

ACCUSED  (see  Pntomr). 

ACKNOWLEDGMENT  of  will  by  testator,  what  sufficient 1055 

of  deeds  by  married  women,  certificates  of,  how  proved    1640-1,  n. 

of  debt,  what  will  bar  Statute  of  Limitations  (see  Lord  Tenterden'a 

Act)    744*<wg.,  771,  1073-8 

of  debt  by  agent  in  India 745,  n. 

insertion  in  statement  of  debts  by  bankrupt  not  sufficient 1074a 

of  debt  on  specialty,  what  sufficient 1090 

of  titie,  what  sufficient  (see  Limitationi)    « 1088 

of  debt  or  title,  sufficiency  of,  question  for  Court  ,       40 

by  family,  good  hearsay  evidence  in  pedig^ree  cases 649-54 

against  interest  (see  ItiUrMi)   668-96A 

Rtftrm^ea  9m  to  paragraphi  (§{)  noi  pag$§, 
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of  registiy  of  Friendlj  Societies • 1611,  xu 

of  ameDded  rules  of  such  societies 1611,  n. 

of  Industrial  and  Provident  Societies    1611,  n. 

ACQUIESCENCE  in  claim  for  long  period,  raises  presumption  of  title  . .  139-42 
in  counsel's  statement  or  action  at  a  trial,  when  eyidenoe  as  an  admis- 
sion (see  Admiasiona) 783-4 

when  evidence  in  other  cases 809-16 

as  a  confession  (see  Confeanoru)    907 

ACQUITTAL,  how  proved  (see  Autrefois  acquit  and  Ctrtifieates)    1612- 14 

of  defendant  in  criminal  trial  xnakes  him  competent  witness  for  or 

against  co-defendants   1357 

of  husband,  makes  wife  competent  witness  against  his  co-defendants . .   1366 

oopv  of  record  of,  when  demandable 1489-90 

in  Kevenue  information,  is  it  conclusive  as  to  illegalitj  of  seizure?    . .  1722 
in  foreign  oountiy,  when  bar  to  indictment  here 1740a 

ACT  OF  GOD  relieves  carrier  from  liability 187 

relieves  contractor  from  pexsonal  services 1184 

ACT  OF  PARLIAMENT  (see  Statutes,  Private  AeU), 

ACT-BOOK  of  Probate  Division, 

is  evidence 1589 

how  proved  (sub  tit.  *'  Probate  Diviaion  ")    1600,  n. 

admissibility  of,  to  prove  title  of  executor  or  administrator 425,  1589 

to  prove  revocation  of  probate 1589,  n. 

ACTING  IN  OFFICE,  when  admisrion  of  appointment 801-3 

appointment  to  office,  when  presumed  from  171f  173-5 

ACTION,  question  subjecting  witness  to,  he  is  bound  to  answer 1463 

document  subjecting  witness  to,  he  is  bound  to  produce,  unless  title 

deeds 1464 

effect  of  being  made  party  to,  without  knowledge  or  consent 1086 

judgment  in  a  prosecution,  no  evidence  in  an 1693 

unless  upon  a  plea  of  guilty 1694 

judgment  in  an,  no  evidence  in  a  prosecution 1693 

ACTION  TO  PERPETUATE  TESTIMONY  (see  Ptrpetuating  Teatimmy). 

UJIOBL,  no  presumption  as  to  yearly  hiring 177 

ACTS  OF  AUTHOR,  ancient  documents  may  be  explained  by    1204 

ACTS  OF  OWNERSHIP,  presumptive  evidence  of  grant 130-1 

in  one  part  of  waste,  river,  or  mine,  when  evidence  of  title  to  another.. 323-5 
when  proof  of,  not  necesi^ary  . , , . . ,     122 

ACTS  OF  STATE,  how  proved  5,  1526-28 

of  foreign  or  colonial  governments,  how  proved 10,  1528 

evidence  as  to  secrets  of  state,  excluded  [we  Privileged  CommunieaiUma) .  .989, 

947-8 

ACTUAL  KNOWLEDGE,  how  far  question  for  judge  or  for  jury 38 

ADDRESS  of  either  House  of  Parliament  (see  Parliammi), 

on  letter,  what  sufficient  to  raise  inference  of  delivery  by  poet    ••..••     179 
of  ward  in  Chancery,  when  solicitor  must  furnish 935 

ADEMPTION  OF  LEGACY,  distinction  between,  and  revocation  of  will .  1146 

total  or  partial,  may  be  proved  by  parol 1 146 

presumption  that  portionment  of  legatee  l^  parent  isan 1227 

may  be  rebutted  l^  parol,  or  by  dedarations  of  intention 1227 


Vol.  I.  mde  tcitk  {  971. 
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ADHERENCE  cumot  reviTe  a  oonditumal  win    1673 

ADJOINING  LANDS  OB  HOUSES  wbea  entitled  tonmtnal  sapport. .     121 

ADtTUDICATION  (see  HtblU  Btcordt  and  Doeummti), 

in  baakmptoy,  judgment  in  rem    1675,  n. 

proof  of    1549 

admissibility  and  efFeot  of    1747 

adnuasibilitj  and  effect  of  foreign 1737 

ADJUSTICENT  OF  LOSS,  when  and  how  far  oonoloslTe  as  an  admission..    859 

ADBfflNISTRATION,  letters  of ,  how  proTed 425,  1590 

effect  of  foreign 1738 

grant  of,  is  a  judgment  in  rem  ..•• « • 1675,  n. 

how  far  evidenne  of  death • 1677 

grant  of,  to  child's  effects,  how  far  evidence  that  it  was  bom  alive . .  1677,  n. 

to  next  of  kin  of  woman,  not  evidence  of  her  dying  unmarried 1712 

by  diocesan,  how  defeated  before  1 1th  Jan.  1858    1714 

may  be  defeated  by  showing  intestate  still  aUve 1714 

calendars  of  grants  of,  where  deposited  and  how  inspected 1487 


ADMINISTRATOR  OP  CONVICT'S  PROPERTY 1015 

ADMINISTRATOR,  characterof,  admitted  if  not  denied 307 

title  of,  how  proved .425,  1590 

entitled  by  foreign  letters  cannot  sue  in  this  country. 1738 

part  payment  by  one  does  not  take  debt  out  of  Statute  of  Limitations 

as  to  others »,., 746 

nor  does  written  acknowledgment  by  one 744 

how  judgment  to  be  given  «m1  ooste  allowed,  in  tnxii  case   744 

pramise  hy,  to  pay  out  of  own  estate,  must  be  b^  signed  writing  ....   1019 
the  consideration  must  appear  expressly  or  imphedly  in  the  writing. .  1021 

judgment  against  intestate,  binding  upon 1689 

admissions  of  intestate,  evidence  against 787 

deolaiations  by  executor  not  admissible  against  special 787,  n. 

admits  assets  by  suffering  judgment  by  default • 823 

proof  of  waste  of  assets  by,  what  sufficient 823 

mventory  exhibited  by,  how  far  evidence  of  assets 860 

ADMIRALTT,  proclamations,  orders,  and  regulations  issued  by,  how 

proved • 1527,  n. 

ADMIRALTT,  COURT  OF,  seal  of  old,  for  England  and  Ireland  judi- 
cially noticed 6 

what  records  of,  in  custody  of  Master  of  the  Rolls 1485,  n. 

how  such  records  proved 1533 

other  records  and  judicial  proceedings  of,  how  proved 1546 

admissibUity  and  effect  of  records  of  old 1675,  n. 

of  records  of  foreign  1725a,  1733 

ADMIRALTY  COURT  ACT,  1861  (see  Table  St.,  24  ft  25  Vict.  o.  10). 

ADMIRALTT  COURT  OF  IRELAND  ACTT,  1867  (see  TabU  St.,  30  ft  31 
Vict.  c.  114). 

ADMIRALTT  DIVISION,  attendance  of  witnesses  before,  how  enforced. .  1 288 

allowance  to  witnesses  in ^PP-  iii 

can  enforce  production  of  documents • 1810 

may  enforce  disoove*7,  when    • 521,  n. 

may  order  views      562 

in  actions  in,  affidavit  evidence  mar  be  used   1396a 

affidavits,  examinations,  ftc.  in,  taken  abroad,  how  proved 12 

seal  of,  for  England  and  Ireland,  judicially  noticed 6 

presumptions  recognized  in • 206 

rule  of,  in  cases  oz  collision 1700,  n. 

Rtfirencei  are  toparagraphe  ({{)  notpaget. 
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records  of,  in  custodj  of  Master  of  tibe  BoUs,  bow  proyed    1533 

other  records  and  judicial  proceedings  of,  how  proTed  1646 

doouments  in  cause  in,  taken  or  sworn  abroad,  now  proved 12 

to  prove  sentence  of.  what  preliminaries  most  be  put  in 1575a 

admiBsibility  and  effect  of  records  of 1675,  n. 

ADMISSIBILITr  of  endence,  question  for  judge   , 2,  23,  23a 

ADMISSIONS  receivable  as  substitutes  for  ordinary  proof 12Zet9eg. 

evidence  respecting,  liable  to  error    68 

distinction  between  admissions  and  confessions  (see  OonfessioHi) 724 

rules  of  Court  as  to  notices  to  admit  AteumerUt  (see  Notice  to  Admit) 

724a  (1)-24b 

decisions  under  former  somewhat  similar  rules 724b- 24f 

caution  required  in  admitting  under  notice  724f 

in  County  Courts  as  to  admission  of  doeummts 724a 

High  Court  as  to  notice  to  Admit  facts 724h 

County  Courts  as  to  notice  to  admit /eiett 724i 

whole  must  be  taken  together    725,  738 

judge  should  explam  this  to  jury 738 

rule  applies  to  written,  as  to  verbal,  admissions 726 

equal  credit  need  not  be  given  to  every  part    • 725 

old  rule  in  Equity  as  to  reading  whole  of  answer 730 

one  or  more  answers  to  interrogatories  may  be  used 731 

distinct  entries  not  to  be  read 782 

distinct  matters  stated  in  conversation  not  evidence  788 

answer  of  opponent  evidence  without  calliug  on  him  to  produce  one*s 

letter    734 

when  documents  are  referred  to,  in  old  answers  in  Chancery  735-6 

of  hearsay,  whether  receivable    737 

will  be  evidence,  though  relating  to  contents  of  documents. . . .  410-14,  789 

this  rule  of  questionaUe  policy 410-1 1,  n.,  412 

decision  in  Ireland  concerning    • 412 

question  whether  it  extends  to  records  ..••... 413 

or  to  a  confessio  juris  as  well  as  a  oonfessio  facti    413 

as  to  documents  do  not  waive  uecessity  of  calling  attesting  witness, 

when 414,  1843 

unless  the  execution  of  the  instrument  be  admitted  under  notice . .  1849 

no  reliance  placed  on  verbal,  not  put  in  issue 739a 

rule  does  not  strictiy  extend  to  written • 739a 

M  to  pertont  whose  admistions  are  receivable  : — 

bind  parties  to  record,  though  made  when  under  age •     740 

wide  distinction  between  nominal  and  real  parties 741 

admission  by  former  does  not  bind  latter  741 

by  prochein  amy,  or  guardian 742 

by  partner  or  co-obligor 743 

effect  of  written  acknowledgment,  or  of  part-payment  by  joint 
debtor  on  Statute  of  limitations  (see  lord  Tenterdm'§  ^0/).. 600-1, 

744-6 

by  party,  in  fraud  of  others  jointiy  interested 749 

by  one  of  several  executors,  trustees,  &c 750 

by  one  having  mere  community  of  interest ,     750 

by  executor  of  joint  contractor 751 

by  survivor  of  joint  contractors 751 

by  inhabitants  of  townships,  &o 752 

reality  of  joint  interest  must  be  proved 753 

statement  of  defence  of  co-defendant 754 

answer  to  interrogatories  of  co-defendant    754 

by  parties  before  dothed  in  representative  character 755 

by  persons  interested  in  suit    756 

Dy  voters  in  election  petitions 756 

\!y  cestui  que  trust,  as  against  trustees  and  others 756-7 

by  strangers  to  suit,  when  receivable    759 

r«/.  /.  mdi  with  i  971. 
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M  to  persons  whoss  admiseions  are  rseeivabU—otmiiime^ 

by  persons  referred  to  bj  party 760-3 

taoit  reference  sufficient    ••• •     763 

whether  oondusive  against  party  •••••  760a 

by  agent,  how  far  admissible  against  principal  ...• 602-5 

not  admissible  against  infant  principal 605 

bj  wife,  when  receivable  agpainst  herself,  trustees,  or  husband. . 766-66a 
wife's  letters,  when  they  were  admianible  on  bills  of  divorce . .  768-9 
wife's  confessions,  how  far  they  were  evidence  in  Ecclesiastical 

Ck)urts 768-9 

by  wife,  when  landing  on  husband • 770-71 

by  solicitor,  when  bindiDg  on  client 772-4 

when  not  774 

by  counsel,  when  evidence • 783-4 

by  principal,  when  evidence  against  surety 785-6 

l^  privies  (see  PHvies) 787-92 

M»  to  the  time  and  eireumstanees  of  admissions  : —     (See  Assignee.) 

made  after  declarant  has  assigned  his  interest 794 

offers  made  without  prejudice  inadmissible 782,  795 

offers  of  compromise  when  admijisible 796 

caution  respecting  overtures  of  compromise •     797 

made  under  illegal  constraint,  inadmissible • 798 

under  legal  constraint,  admissible 798 

e.g.,  by  witness  on  oath 798 

fuUure  of  admissions  : — 

direct  and  incidental,  same  in  effect •     800 

implied  from  assumed  character 801 

recognition  of  official  character  of  others # . . .     802 

implied  from  conduct    804-8,  810 

from  acquiescence 809 

not  objecting  to  accounts  sent  by  post 810 

not  answeriDg  a  letter 811 

when  access  to  letters,  &o.,  raises  presumption  of  acquiescence  in 

contents   812 

aoquiesoenoe  in  statements  made  by  strangers •  •     813 

made  by  party  interested 818 

not  addresaed  to  party 818 

made  on  occasion  when  reply  expected .    814 

silence  of  accused  in  judicial  inquiries    814,  907 

silence  slight  evidence  of  acquiescence 816 

statement  in  party's  presence  not  evidence,  but  his  conse- 
quent demeanour  is  • 816 

^fict  of  admissions  : — 

when  and  how  far  conclusive • 817 

1.  by  estoppel  (see  Estoppel). 

2.  by  solemn  judicial  admission 772,  820,  838,  1694 

made  by  mistake 819,  838 

8.  by  pleading,  how  far  conclusive  in  a  subsequent  suit 821 

in  the  same  suit 824 

by  passing  over  ayerments  without  denial 8*24 

when  averments  deemed  to  have  been  denied f^29 

averment  must  be  material 824 

material  allegation  not  traversed  cannot  be  disproved   826 

demurrer,  effect  of,  in  old  equity  proceedings 828 

4.  by  paying  money  into  Court  (see  I*agment  into  Court)  831-7 

by  pleading  tender •     831 

6.  admission  acted  upon  by  opponent,  how  far  conclusive    839 

illustrations 840-50 

may  be  expressed  or  implied    839 

person  concealing  secret  Equity  cannot  afterwards  assert 

it   841 

man  treating  a  mistress  as  a  wife 848 

M^erences  are  to  paragraphs  ({{)  notpagsi, 
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ADMISSIONS— «m/muA{.  PASAasiraB  ({{) 

9jfMt  o/admistions :  5,  admiflsion  acted  npon  by  opponent— continued. 

allowing'  his  name  to  appear  as  a  partner 848 

infant  representing  himaalf  as  of  fall  a^ 844 

effect  of  giving  a  wrong  name  to  a  bailiff 846 

bailees  or  agents  cannot  dispate  title  of  bailors  or  prin- 
cipals         848 

acceptance  of  bill  what  it  admits   860-3 

rights  of  revenue  do  not  intervene 850 

indorsement  of  note,  what  it  admits 852 

admissions  not  acted  upon  by  others,  admissible,  but  not  con- 
clusive       854 

6.  admiraions  conclusive  on  grounds  of  public  policy    856 

made  under  oath    857 

in  deeds  (see  Estoppel)   858 

in  receipts,  adjustment  of  loss,  accounts  rendered,  &c 859 

effect  of  exhibiting  inventory  by  executor  or  administrator 860 

verbal,  to  be  received  with  great  caution   216,  861 

deliberate,  satLsfactonr  evidence 861 

of  plaintiff's  prim&  &cie  case,  shifts  right  to  begin  (see  Onus  Fro- 

bandi) 379-80 

effect  of  improper  admission  of  evidence  by  judge   1881-8'2b 

when  and  how  objection  to  admission  of  eiadence  should  be  taken . .  1881 -82b 

ADULTERATION  of  food,  drink,  or  drugs,  effect  of  certificates  of  (sub 

tit.  «*  Sale  of  Food  and  Druge  ")    1611,  n. 

in  prosecution  under  Act  respecting,  defendant  and  wife  admissible 
witnesses  (sub  tit.  ^' Sale  of  Food  and  Druge^')     1360,  n« 

ADTHiTERY,  in  petition  for  damages  for,  strict  proof  of  marriage  re- 
quired   172,  578,  n. 

admission  by  defendant  of  marriage,  not  conclusive  on  him  or  her. .  • .     854 

bad  character  of  wife  admissible  in  mitigation  of  damages 356 

of  plaintiff  admissible  for  same  purpose 358 

evidence  of  mutual  deportment  of  husband  and  wife,  admissible.  .582,  1416 
letters  from  husband  or  wife  to  each  other  or  to  strangers  admissible  582 
but  date  of  letters  most  be  proved  by  some  independent  evidence  for 

fear  of  collusion    169,  582 

in  suits  by  reason  of,  how  far  wife's  confessions  admissible 768-9,  869 

parties  and  wives  are  competent  witnesses .1355a 

but  are  not  bound  to  answer  questions  respecting  adultery 1355a 

same  law  now  recognised  in  Scotland   1347,  n. 

how  far  acts  of  adultery  subsequent  to  petition,  are  evidence 340 

his  father  allowed  to  sue  as  prochein  amy  where  wife  of  minor  has 

committed    1686 

and  the  minor  will  be  bound  by  the  judsment 1686 

though  the  action  was  brought  without  nis  knowledge 1686 

wife  living  openly  in,  will  not  rebut  presumption  of  legitimacy 106 

ADVANCEMENT  for  child,  when  presomod  1017a 

ADVERSE  ENJOYMENT,  after  what  time  gives  tiUe 74,  74a,  76a 

ADVERSE  WITNESS  (see  HoetiU  Witne^e). 

ADVERTISEMENT  in  newspapers,  when  evidence  of  notice 1665 

inference  must  be  raised  aliunde  that  party  has  read  it 1665 

how  this  may  be  done 1666 

in  Gazette,  when  evidence  of  notice  by  statute  (see  Gazette)  1662, 1663A-64,  n« 

ADVOCATE  (see  Barritter). 

ADVOWSON,  must  be  recovered  within  what  time 74a,  n. 

title  to,  must  be  evidenced  by  deed 973-74 

AFFIDAVIT,  when  facts  may  be  proved  by 1394 

to  obtain  mandamus  for  inspection  of  public  books   ••••• 1493,  1502 

m.  I.  endf  with  {  971. 
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AFFIDAVIT— ^oM^iMMf.  pasaqbatrb  ({|) 

to  obtain  attaobment  of  witness  for  diaobermg  subpoena 1266-67 

to  bring  up  prisoner,  &c.,  as  a  witness  bj  habeas  oorpua 1275-76 

witness  most  state  lus  own  knowledge,  when 1396b 

mar  state  his  belief,  when 1396b  &  n. 

effect  Of  prolixity,  or  soniriiity  in • , 13960 

effect  of  interlineations  or  erasures  in 1396d 

eannot  be  sworn  before  solicitor  on  reoord 1396f 

his  oleik  or  agent  .... « 1396f 

deponent  liable  to  oross-ezamination 1396a 

his  description  and  place  of  abode  most  be  stated .••... 1396n 

if  blind  or  illiterate,  what  jurat  must  contain 1396o 

when  party  by  using,  makes  contents  admisfdble  against  himself  ....     763 

when  party  bound  by  incidental  statements  in  his  own 798 — 800 

when  admissible  as  a  confession,  in  criminal  proceedings 898 

oan  it  prove  sickness  of  witness  whose  deposition  is  tendered  in  evi- 

deneeP 617 

if  used  as  an  admission,  whole  must  be  read •     727 

how  proved  on  indictments  for  perjury  respecting.  ....• 1535 

who  entitled  to  take  in  England 1396b 

Bwom  abroad,  how  authenticated,  uid  when  admissible 11,  1564>69 

sworn  before  judge,  notary,  counsel,  &c.,  how  proved 11,  12 

sworn  in  any  colony,  how  proved ..•• 10 

rules  respecting,  in  force  in  Bankruptcy  C!ourts • 1396a 

bow  sworn  in  bankruptcy,  and  how  proved 1548,  1553 

not  duly  taken,  will  be  rojected 465 

of  witness  dying  bef  oro  cross-examination  admitted  1469 

of  documents  (see  Dueottiy), 

AFFILIATION,  in  case  of,  mother  must  be  conoborated 964 

can  she  be  cro»-examined  and  contradicted  as  to  immoral  conduct  P  .  •  1441 

>utative  father  competent  witness 1358 

lismisaal  of  one  application  by  petty  sessions,  no  bar  to  a  second  ....  1757a 
but  order  of  quarter  sessions  respecting,  when  final 1757a 

AFFIBMATION,  when  allowed  instead  of  oath 1382-89B 

fomi  of,  on  making  affidavit  under  Oaths  Act. 1 389,  n. 

form  of,  on  giving  oral  evidence  under  Oaths  Act. •  .1382,  n. 

form  of,  for  Quakers,  &c 1389a,  n. 

when  p^mitted.  •...••• ..•• 1382 

AFFIRMATIVE  (see  Omm  IVo^ofufQ   364  ^wg. 

AFFRAY,  must  be  alleged  and  proved  to  be  in  a  public  place 282 

AGE,  proof  of,  in  pedigree  cases  (see  In/ant)  642-5,  1774 

in  other  cases 677,  701 

onus  of  proving,  when  shifted  by  statute 372,  n. 

of  absent  person,  may  accelerate  presumption  of  his  death 201 

of  Jew,  not  provable  by  entry  of  circumcision  in  book  of  dead  rabbi 

(sub  tit.  '*  Jewish  HegUters''') 701,  1692,  n. 

proof  and  effect  of  certificate  of,  under  Factories  Acts  .  • .  .372,  n.  *,  1640-5 

AGENT,  presumption  of  continuance  of  agency 196 

when  principal  criminally  responsible  for  aiots  of   1 15-15A,  905-6 

civilly  responsible  for  acts  of 905-6 

when  presumed  not  to  aort  for  a  foreign  principal 186 

holding  documents  of  principal,  need  not  be  subposnaed,  when 441 

when  he  must  be  appointed  by  deed 985 

how  appointed  to  execute  deeds  under  Companies  Act,  1862  989 

how  appointed  to  act  for  creditor  in  bankruptcy 1101 

what  documents  he  cannot  sign  for  prindpal .* .  .1107,  n. 

what  documents  he  must  be  authorised  in  writing  to  sign 1001,  1003, 

1107,  n. 

Brftrm^cn  ar»  to  paragraphs  ({{)  notpag$9, 
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AGENT— MMfMNfMl.  »AXAa&APHB  (ff) 

what  doonmeato  he  may  tig^  if  appointed  by  parol . . .  .746,  1019,  n.,  1107 

a  man  may  sign  as  ag«tit  and  principal  by  one  signatnre 1109a 

an  intention  to  do  ao  may  be  proved  by  parol  eTidenoe 1  109a 

one  party  to  a  oontract  naimot  sign  for  the  other  party  as  his  agent . .  1 020,  n. 
acts  and  deoUrations  of,  when  adnussible  against  principal  as  part  of 

res  geste   602-04 

must  be  within  scope  of  his  authority    605 

unauthorized  acts  of,  when  ratified  by  principal 1 108 

when  principal  cannot  ratify  by  parol   60o,  985 

admiflsions  by,  how  far  admissible 602-04 

not  admissible  against  infant  principal 605 

when  not  bound  to  produce  principalis  title-deeds 920 

entries  against  interest  by  deceased,  admissible 682 

how  far  necessary  to  prove  agency  in  such  oases. 683 

warrants  that  he  is  authorized  to  bind  principal 1185 

liable  for  breach  of  warranty  if  he  contracts  without  authority  ......  1185 

when  he  cannot  avoid  personal  liability  by  proving  his  character  ....   1 153 

when  principal  may  sue  or  be  sued  on  written  oontraot  made  by    ....  1 153 

when  estopped  from  denying  title  of  principal    848 

oannot  be  convicted  of  embezzlement  if  he  has  disclosed  offence  on 

oath 1455 

judgment  against  principal  for  negligence  of,  no  evidence  against 

agent  of  his  misconduct 1667 

but  evidence  of  amount  of  damages  awarded  against  principal    . .   1667 

when  wife  regarded  as  husband*s  agent 197,  605,  771 

presumption  against  deed  of  gift  from  principal  to 151 

AGGRAVATION,  matter  of ,  need  not  be  proved 269-70A 

of  damages,  plaintiffs  g^od  character  usually  inadmissible  in    862 

AGREEMENT  (see  Contraet), 

AGRICULTURAL    HOLDINGS    ACT,  England,  1883  (see  Tubk  of 
Statutes,  46  &  47  Vict.  o.  61), 

notice  to  quit  under 84 

notices  under,  may  be  sent  by  poet,  when •..«•• 180,  n. 

AGRIOOTiTURE,  BOARD  OF  (see  Board  of  Agriculture). 

ALIBI,  acts  of  prisoner,  though  indictable,  admissible  to  rebut    •     336 

ALIENATION  OFFICE,  records  of,  in  custody  of  Master  of  the  RoHs  . .  1485,  n. 

ALLEGATIONS,  evidence  must  correspond  with  (see  Varumee)    217 

substance  of  issue  need  alone  be  proved    218 

immaterial,  need  not  be  proved 255  64 

surplusage,  definition  and  instances  of • 255-64 

distincticm  between  unnecessary,  and  needlessly  particular    255-64 

cumulative,  immaterial  in  criminal  cases    265-71 

several  intents — compound  intents  in  indictments 267 

how  far  intent  must  be  proved  as  alleged 268-9 

cumulative,  immaterial  in  civil  cases 271-7 

formal,  need  not  be  proved    278-80 

e.g.  of  place 278-82 

local  offences  281-8 

of  time 278,  284 

of  number  and  value    278,  285 

of  quality,  as  mode  of  killing 278,  288 

essentially  descriptive,  must  be  proved  as  laid     289 

what  are  (see  Variance) 289-96 

effect  of  passing  over,  in  pleading  without  denial  (see  Admiesione) ....     824 

Vol.  I,  ends  with  i  971. 
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ALLOWANCES  TO  WITNESSES  f^raobafhb  (f  f) 

in  all  Diviaioiis  of  Sapreme  Court,  including  Prohate^  Admiralty  and 

Divoree 1246  &  46a,  App.  i-ir 

on  trial  of  Election  Petitions  1246b 

in  Bankruptcy  cases 1246a,  App,  ir 

(▲)  in  the  High  Court .App,  U 

(b)  in  the  County  Courts ,,App.  ir 

in  Consistory  Courts App.  r 

in  County  Courts   1246a,  App.  ir 

in  Criminal  Courts    . 1246b,  1256-60,  App.Yi 

to  experts  and  scientifio  witnesses — 

(a)  in  High  Court -^PP'  ^ 

(b)  in  County  Courts App.  ir 

taxing  masters  have  certain  discretion  as  to  allowances  to  witnesses 

not  subpcenaed,  but  who  have  been  called,  detained,  &c 1247-48 

ALMANAC,  judgre  will  refresh  his  memory  by 21 

entry  in,  made  by  relative,  admissible  m  matters  oif  pedigree •  •     650 

ALTERATION,  interlineation,  and  obliteration  in  wills^  effect  of,  under 

Wills  Act 164,  1069 

in  will,  presumed  made  after  execution 164,  1136 

in  deed,  presumed  made  before  execution 1819 

in  other  instruments,  no  presumption  as  to  when  made 1819 

unless  noted  in  attestation  clause   1819 

jury  must  determine  the  question  on  proof 1819 

of  instrument,  must  be  explained  by  party  tendering  it,  if  called  upon 

to  do  so  by  issues  raised   1819 

objection  on  ground  of,  waived  by  admission  under  notice • .  •  724b 

material  alterations  in  instruments  after  execution,  when  fatal 1820 

rule  extends  to  all  instruments,  constituting  evidence  of  contracts. . . .   1820 

reasons  for  rule 1821 

what  are  material  alterations  generally    1822 

what  are  not  material  alterations  generally 1823 

what  are  material  or  immaterial  with  reference  to  stamp  laws    1823 

rule  only  applies  where  party  seeks  to  enforce  instrument  or  derives  an 

interest  under  it 1824-27 

in  such  cases  alteration  fatal,  though  made  by  stranger 1827 

role  applies  to  cases  of  accidental  spoliation 1828-9 

this  rule  unjust    • 1828-9 

contrary  rule  in  America    , 1828-9 

effect  of  immaterial  alteration  by  obligee 1830 

alteration  only  fatal,  if  made  after  completion  of  instrument 1831 

when  policies  of  aseuraucep  composition  deeds,  and  settlements  are 

complete .- 1831a 

when  negotiable  securities  are  complete 1832 

when  other  instruments  are  complete    1833 

instruments  delivered  as  escrows 1834 

where  grantor  has  parted  with  all  control  over  deed 1834 

where  instruments  executed  in  blank    1835-37 

of  written  agreements  by  oral  ones,  effect  of  (see  Ftirol  Evidence)    .  .1132-57 

ALTERNATIVE  RELIEF,  when  plaintiff  may  ask  for 226,  n. 

AMBASSADOR  may  administer  oaths,  and  do  notarial  acts,  when ....  1567-6S 

affidavits  sworn  before,  how  proved 13 

when  admissible 1567-68 

marriage  regfisters  kept  by,  at  Paris,  inadmissible 1593,  n. 

declarations  of  war,  transmitted  by,  to  Secretary  of  State,  effect  of  . .  1661 
of  foreign  country  in  England,  can  he  certify  as  to  foreign  law  P  . . . .  1784a 

AMBIGUITIES,  distinction  between  latent  and  patent 1212 

may  be  explained  by  declaration  of  intention  when  (see  Farol  Evi- 
dence)     1206-26 

by  parol  evidence,  when  (see  Farol  Evidence), 

AMENDMENT,  when  allowable  (see  Variance)  221-53 

powers  of,  should  be  liberally  exercised 227  &  n. 

Erfermcm  an  ioparagraphe  ({})  notpagci. 
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AMENDMENT— 00fi<tiiiMf.  fabaobafbb  ({f) 

general  summary  of  prineiplet  by  which  should  be  goyemed    239 

of  proceedings,  by  Court  of  Appeal 1883-8dA 

under  9  Geo.  4,  c.  15 220 

under  3  &  4  Will.  4,  c.  42    220 

under  Common  Law  Procedure  Acts,  1852,  1853,  1854,  1860 221 

under  Judicature  Acts,  1873  and  1875 221 

under  Rules  of  Supreme  Court,  1883,  regulating  amendments    221 

where  pleadings  may  be  amended    226-41 

at  what  penod  to  be  made 242 

who  may  make 242 

consequential,  may  be  ordered    242 

oosts  of 243-4 

when  costs  of,  must  be  borne  by  party  making  243 

to  what  proceedings  present  rules  of  High  Court  as  to,  applicable. . . .     245 

of  proceeding  for  diyorce  or  other  matrimonial  causes 245 

in  Court  of  Bankruptcy  as  part  of  Supreme  Court 245 

in  County  Courts  haying  bankruptcy  jurisdiction 245 

in  County  Courts   246 

in  misdemeanor,  yariance  between  record  and  written  eyidenoe  amend- 
able  248-51 

extended  to  all  offences  whateyer 248-51 

in  Ciyil  Bill  Courts  in  Ireland 247 

in  sununary  proceedings  in  Scotland 248-51,  n. 

in  courts  of  Quarter  Sessions  in  Ireland   . . .  •  • • 248-51,  n. 

in  criminal  proceedings, 

under  Lord  Campbell's  Act 248-51 

decisions  on  the  subject   • . . .  •     252 

former  dread  of  amending  indictments  ...• •••••••     253 

this  dread  erroneous 253 

powers  of  Court  of  Appeal  respecting  (see  Appeal^  Court  of). 

Court  of  Appeal  seldom  interferes  with  judge's  discretion  as  to 241a. 

nor  wiH  Diyisional  Court 242 

AMENDS,  payment  of  money  into  Court  by  way  of,  in  libel,  when  ...  .831,  n. 

in  actions  against   persons  acting  under 
Statute 73a,  315,  831  &  n« 

AMERICAN  LAW  (see  United  States,  Law  of). 

ANCESTOR,  when  declarations  of,  admissible  ag^alnst  heir    787 

estoppels  by,  binding  on  heir 90 

judgment  for  or  against,  binding  on  heir 1689 

ANCIENT  POSSESSION,  what  hearsay  admissible  in  support  of,  and 

why  65Setteq, 

ancient  documents  purporting  to  be  part  of  transaction,  admissible  . .     658 

must  be  proyea  to  be  genuine 659 

must  come  from  proper  custody    ..•....• 659-66 

meaning  of  proper  custody  illustrated 660-68 

when  custooy  must  be  proyed  by  extrinsic  eyidence 664 

need  not,  in  strict  law,  be  shown  to  haye  been  acted  upon 665-66 

without  such  proof,  entitled  to  little  weight    665 

ANCIENT  WRITINGS,  presumptions  in  fayour  of 87-8,  667 

thirty  years  old,  require  no  proof 88,  1874 

does  this  rule  apply  to  deeds  of  corporations  P 87 

attesting  witnesses  need  not  be  called 1845 

explainable  by  parol  and  by  experts 1159-60 

by  acts  of  author,  and  by  contemporaneous  usage    1204 

when  eyidence  in  support  of  ancient  possession  (see  Anetent  P(0MM«to»)..658-67 

copies  and  extracts  of,  when  admisidble 621  -68 

handwriting  of,  how  proved  in  pedigree  cases    1875 

though  mutilated,  admissible,  if  coming  from  proper  custody 1838 

date  of,  may  be  proyed  by  experts    1417,  1877 

records,  when  eyidence,  without  proof  of  commission,  &c.,  on  which 
founded    1585 

Vol,  L  ends  tcith  f  971. 
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PABA0SAP1I8  (}{) 

ANIMAL  muMd  in  mdiotment,  prasumed  to  be  alire 2(K2 

ANDCtTS  (800  Intmtion). 

ANNEXING  INCIDENTS,  Ijy  naage  (see  Poro;  .Spu^/m) 1168-69 

by  law-ma«hant  1170 

with  respeot  to  nuuJne  insaiaiioe    • 1171 

bj  oommon  law 1172 

with  reepoct  to  oarrien'  contracts 1 172 

to  supply  of  articles  for  particular  purpobes    1173 

to  safe  ox  estates 1174 

to  demises  of  real  propertr  •• ..••.. •••  1 175 

to  letting  ready-furnished  houses 1176 

to  the  siJe  of  speciflc  ascertained  chattels 1177-79 

to  executory   contracts  of   sale   of   unascertained 

chattels    1177 

doctrine  of  caveat  emptor    ....* ••••••  1178 

to  the  sale  of  artideB  bearing  trade  marks •••  1180 

to  the  sale  of  patents    <.••••  1181 

to  relationship  of  master  and  servant    1182 

to  relationship  of  seaman  and  shipowner 1182a 

to  coutracts  made  by  agenta    • *«••••  1185 

to  contracts  by  skilfed  artisans  and  artists  1183 

to  contracts  to  perform  personal  services •  •  •  1184 

to  deposits  of  goods  as  security  for  a  loan    ••••..*.  1186 

ANNuitEES,  presomption  as  to  abatement  ol 166 

as  to  period  of 166 

as  to  apportionment  of 159 

grants  of ,  required  to  be  registered   * 1125 

proof  of  enrotoaient  of  deeds  granting .•«  1651 

purchaser  with  notice  liable  to  unregistered    • ..•••  1125 

ANSWEBS  (see  Anawer  ii%  Chaneeryy  Inttrrogatoriea), 

to  inquiries  when  admissible  in  eases  of  search  for  writingB    •••••..•    480 

for  witnesses   •  • . .  472 -8,  n. , 

517,  576 
for  attesting  witnesses..  1855 

to  prove  that  bankrupt  has  denied  himself 576 

of  witness,  what  cannot  be  enforced  (see  Witntun)   1458-54 

what  are  excluded  on  grounds  of  public  policy  (see  Ftipikged 

Communicationa)     908-51 

to  irrelevant  questions  conclusive  1435-37 

to  relevant  questions,  may  be  contradicted 1436,  1445 

what  are,  or  are  not,  relevant  .questions    1438-45 

ANSWER  IN  CHANGEBY,  as  admission,  whole  had  to  be  read  to  jury.    727 

even  in  case  of  second  answer  having  been  put  in 727 

defendant  might  also  have  had  whole  Inll  read   727 

old  rule  in  Equity  as  to  reading  whole  of 727 

what  preliminaries  must  be  proved  before  giving  evidence  of 1576 

admissibility  and  effect  of,  as  evidence  against  defendant. . .  .727,  857,  1753 

in  criminal  proceedings    .  .899,  1455 

in  matters  of  pedigree    »     651 

by  a  peer  upon  protestation  of  honour 1380 

by  husband  and  wife,  not  evidence  against  wife,  after  husband's  death    755 

except  when  it  relates  to  her  sej^rate  estate  755 

by  guardian,  not  evidence  against  infant  in  another  suit 755 

ANTE  LITEM  MOTAM  (seeXw  Jfo/a) 628-33 

ANTICIPATION,  when  evidence  of  usage  may  be  given  by 1189 

ANTIQUABY  may  give  opinion  as  to  date  of  andent  writing    ••....  650,  1417 

AFABTMENTS  (see  lUmitked  ApartmenU). 

£tf(nnnc0t  an  to  jwroffraphi  ({{)  mipofu, 
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AFOTHEGART  (see  Medical  Man),  certiaoate  granted  to,  how  proved ....   1638 
in  penal  aetion  against,  for  praotising  without  oertifieate,  defendant 

mnst  prove  that  he  has  one • 376a 

warrants,  possession  of  competent  skill    1188 

APPEAL,  notioe  of,  from  decigion  of  revising  hamster,  how  signed    ....  1102 

to  quarter  sessions,  how  signed,  and  what  it  must 

contain 1 102i. 

against  removal  of  pauper,  how  signed    1 103-4 

statement  of  grounds  of,  against  removal  of  pauper,  how  signed,  when 

served,  and  what  it  must  contain 1103-4 

pendency  of,  does  not  prevent  mdgment  from  operating  as  a  har  ....   1721 
on  hearing  of,  in  Equity,  appellant  used  to  hegm   878,  n. 

APPEAL,  COURT  OF,  when  further  evideaoe  may  he  adduced  hefore..  1883a 
meaning  of  further  evidence    1884 

APPOINTMENT  to  office,  prosumption  of,  from  acting 171-6 

need  not  in  general  he  produced,  although  in 

writing 171,  461 

of  guardian  to  child  hy  father,  must  he  hy  attested  deed.  .1110,  1839-41,  n. 

hy  will,  how  to  he  executed 1050 

not  rovoked  hy  marriage,  when    1063 

of  new  trustees,  of  property  conveyed  for  religious  purposes,  must  he 
hy  attested  deed  (sub  tits.  ''  ChaHty''  and  *-  J>4Mm")  .  .1110,  1839-41,  n. 

APPORTIONMENT,  presumption  respecting  1G9 

APPRENTICESHIP,  pieeumption  as  to  parish  indentures  of   145 

terminated  hy  death  or  permanent  illness 1184 

indenture  of,  to  sea-service  must  be  attested  h^  justices   1098 

to  sea-fishing  service,  what  required 1098,  n. 

may  be  proved  without  calling  attesting  witness  (sub  tit. 

' '  Shipping  DotmnenU  ") 1 839-4 1 ,  n. 

contents  of  lost  indenturo  of,  when  proved  . .  •  •  • 431 

proper  custody  of  expired  indenture  of 432-4 

APPROVEMENT  of  waste  hy  lord,  presumption  respecting 1  22a 

APPROVER  (see  Aemnplice,  If^crvm). 

ARBITRATION  (see  Award), 

under  Councils  of  Conciliation  Act,  1867 1293—1309,  n. 

ARBITRATOR  not  bound  to  disclose  grounds  of  award 938 

may  be  asked  questions  to  show  want  of  jurisdiction 938 

admissions  before,  receivable  in  subsequent  trial 796 

attendance  of  witnesses  before,  how  enforoed 1292 

witnesses,  &c.,  attending  before,  privileged  from  arrest   1334 

may  examine  witnesses  under  Councils  of  Conciliatiou  Act,  1867,  on 
oath 1293— 1309,  n. 

ARCHES,  Court  of  (see  EeeUtiattieal  OourU), 

ARMORIAL  BEARINGS,  admissible  in  cases  of  pedigree    657 

but  are  of  little  value  unless  ancient ••.......     657 

should  be  explained  by  officer  of  Heralds  College • 657 

ARMY  (see  ArtieUt  af  War,  Court-Martial,  Soldier). 

ARMY  ACT,  1881  (see  Table  of  StatuUe,  44  &  45  Vict.  o.  58). 

affirmations  allowed  in  court-martial  under    1382,  n. 

rules  of  procedure  under,  judicially  noticed 5 

limitation  of  legal  proceedings  in  respect  of  acts  done  under   .  • 73a 

limitation  of  time  for  prooeedinffs  by  courts-martial  under   76-8,  n. 

articles  of  war  judicially  noticed 5,  1530 

prisoners  on  courts-martial  under,  may  be  conricfced  of  less  offence 
than  that  charged    269-70A,  n. 

Vol.  I.  ende  with  \  971. 
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as  to  enforoiiig  attendance  of  witneflseB  before  conrfs -martial . .  1293 — 1309,  a. 
persons  charged  under,  with  purchasing  from  soldiers  or  possessing 

regimental  stores,  must  prove  innocence 372-4,  n. 

payment  into  Court  under • 831,  n. 

proceedings  of  courts-martial,  how  proved 15d5A 

orders  made  under,  by  commanding  officer,  how  proved   1596-7.  n. 

prtx>f  and  admisfdon  of  army  list  and  gazette  under 1633a 

attendance  of  witnesses  in  custody  enforced  before  courts -martial, 

when    1276,  n. 

copy  of  trial  by  courts-martial,  when  demandable 1490a 

ARMY  LIST,  proof  and  admissibility  of    1638a 

ARRANGEMENT,  property  of  debtor  under  scheme  of,  vests  in  trustee. .  10 1 5 

ARREST,  witnesses,  parties,  barristers  and  solioitorB,  when  protected 

from 1330-41B 

eando,  morando,  et  redeundo 1330a 

rule  interpreted  liberally • 1330b 

Bubpcena  not  necessary  to  protect  witness  from 1330b 

instances  of  protection  ana  of  non-protection ....1331-32 

rule  does  not  protect  against  criminal  process 1333 

does  it  protect  against  County  Court  warrant  of  commitment  P   ......   1333 

or  writ  of  commissioa  of  rebellion  P 1333 

parties  and  witnesses  protected  if  attending  before  a  lawful  tribunal . .  1334 

instances 1334 

witness  protected  while  attending  before  magistrate,  when 1336 

common  informer  not  protected,  when 1335 

barrister,  how  far  protected 1335 

party  diiMsharged  from  illegal  civil  process,  privileged  redeundo 1336 

diMsharg^  from  criminal  process  affords  no  protection    • .  • . .   1336 

to  whom  persons  arrestea  should  apply  for  discharge    1337-38 

within  what  time  motion  should  be  made. ••..   1330 

how  far  witness  may  waive  protection 1339 

privilege  that  of  the  Court,  not  of  the  p^son  arrested 1339 

arrest  of  witness  no  ground  for  action 1340 

party  arresting  witness  maliciously,  liable  to  attachment 1341 

fact  and  time  of,  whether  provable  by  certificate  of  deceased  sheriff's 

officer  returned  in  course  of  business 706 

place  of,  not  provable  in  this  manner 706 

when  member  of  parliament  entitled  to  freedom  from 34b 

ARREST  OF  JUDGMENT,  on  application  for,  what  presumption  will 

be  recognized • ^ 86 

ARSON,  on  indictment  for,  with  intent  to  defraud  insurance,  policy  best 

evidence  of  insurance    418 

notice  to  produce  policy  must  be  given • • 452 

when  criminal  intent  presumed 80 

is  a  local  offence,  when •• •••••• 281 

ARTICLES  OF  CLERKSHIP  must  be  enrolled 1126 

proof  of  such  enrolment •••.. 1653a 

ARTICLES  OF  MANUFACTURE  (see  Duigm). 

ARTICLES  OF  THE  PEACE  may  be  exhibited  by  wife  against  husband  1371 

ARTICLES  OF  WAR  judicially  noticed 5,  1530 

offences  against,  must  be  tried  within  what  time    ••• 76-8,  n. 

ARTIST  warrants  possession  of  competent  skill 1183 

contract  by,  tenninated  by  death • 1184 

non-completion  of,  excused  by  illness •«..••  1184 

Sirfwfmeu  ar§  to  paragraphs  (}})  notpagu. 
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ASSAULT,  party  charged  with  oertain  feloniee  may  be  oonTioied  of  . .  269-701. 
and  any  person  charged  with  felony  or  miwlemeanor  can  be  eonyioted 

of  an  attempt  to  commit  it 269-70a 

party  charged  with  robbery,  may  be  convicted  of,  with  intent  to  rob . .  269-70A 
acquittal  on  diarge  of  robbery,  bar  to  indictment  for,  with  intent  to  rob  1708 
acquittal  on  charge  of  rape,  no  bar  to  indictment  for,  with  intent  to  rape  1706 
summary  conviction  for  aggravated,  on  woman  or  child,  bar  to  future 

proceedings ••••••  1710 

conviction  for,  to  be  a  bar  to  future  proceedings,  how  proved  ........  1710 

summary  conviction  for,  no  bar  to  indictment  for  manslaughter 1710 

on  trial  of  aggravated,  what  costs  of  witness  may  be  allowed  ........   1254 

several,  may  be  included  in  one  indictment 329a 

in  indictment  for,  upon  wife,  wife  competent  witness  against  husband  1371 
married  women  may  be  convicted  of 191 

Sroof  and  admissibuity  of  certificate  of  dismiBsal  of  <diarge  for    ....  1616-20 
epositionA  taken  on  charge  for,  admissible  on  trial  for  murder 467 

within  what  time  action  for,  must  be  brought 78 

indecent,  cannot  be  justified  by  proof  of  consent  of  girl  under  13  ....     104 

ASSENT  of  executor  to  legacy,  question  for  jury 45a 

ASSETS,  admitted  by  executor  or  administrator,  who  suffers  judgment  by 

default 828 

how  far  admitted  by  exhibiting  inventory   860 

by  probate  stamp 860 

waste  of,  how  proved  when  devastavit  suggested  • 823 

of  wife,  when  conclusively  admitted  by  husband •  • .  •  830 

Assignee,  admissions  made  by  aasigpior,  when  evidence  against    790 

inadmissible  if  made  after  assignment  of  interest.    794 
judgment  against  assignor,  when  evidence  against 1689 

ASSIGNMENTS  under  8  &  9  Vict.  0.  106,  must  be  by  deed 992 

of  incorporeal  rights,  must  be  by  deed 978-4 

of  debts  and  choses  in  action,  must  be  by  signed  writing  and  notice  . .  997 
under  Policies  of  Marine  Assurance  Act,  1868,  may  be  indorsed  on 

policy    999 

of  copyright,  must  be  in  writing 998 

need  not  be  attested  by  two  witnesses  1 1 10,  n. 

of  bail  bonds,  must  be  attested  by  two  witnesses   1110,  1839-41,  n. 

by  operation  of  law  in  cases  of  heirs,  administrators,  executors  de  son 

tort,  and  wives   1015 

in  cases  of  bankrupts,  debtors,  and  oonviots    ....  1015 

ASSIZES,  Courts  judicially  notice  length  of 19 

what  is  proof  of  date  ol    85 

ASSUMPTION  of  character,  what  admissions  implied  from 801 

ASSURANCE  (see  Inwrmee,  BegUtratim). 

ATHEIST,  competent  witness  (see  Competency) 1382-83 

provided  he  himself  claim  to  affirm    1384 

ATTACHMENT  (see  Foreign  Attaehment), 

witness  disobeying  subpoena  liable  to  (see  Attendance  of  IFitnees)  .. .  1265-69 

of  debt,  owing  from  garnishee,  effect  of  1692 

rule  for,  not  absolute  in  first  instance 1269 

ATTEMPT,  prisoner  charged  with  any  crime  may  be  convicted  of  ....  269 -70a 
acquittal  on  charge  of  any  felony  or  misdemeanor,  bar  to  indictment 

for 1708 

to  commit  felony,  on  trial  for,  costs  of  witness  may  be  allowed 1254 

Vol,  I.  ends  icith  {  971. 
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kauf  enforced  hy  reoognixanee .....••• 1234a-37-8 

is  osuiil  mode  of  enfordng  attpnfianoe  in  orinadiuil  cases 1234a 

not  confined  to  witnesses  for  Grown 1286 

witness    may   be   boond   over   by   committing   magistrate   or 

ooroner   1234A-85 

if  be  refuses  to  be  boond  be  may  be  oonmiitted 1235 

bow  in  the  case  of  a  married  woman  or  infant 1236 

not  confined  to  proceedings  by  indictment   1237 

exists  under  Summary  Jurisdiction  Act,  1879,  wherever  appeal  to 

sessions  allowed    1237-38 

kow  enforced  hy  eubptena  ad  Utiifieandum  or  dueet  tecum 1239 

if  production  of  books,  writings,  &c.,  be  required 1240 

subpoBua  suffices  only  for  one  sitting  or  tenn 1241 

if  writ  altered,  it  miut  be  resealed 1241 

time  of  service  of  subpoena 1242 

whether  reasonable,  question  for  judge 1243 

rule  in  United  States  as  to  time  of  service 1243,  n. 

when  witness  in  court  cannot  object  that  he  has  not  been  sub- 

pcenaed    1242 

if  not  properly  served,  witness  may  object  to  be  examined  ......  1242 

manner  of  service  of  subpoena 1244 

writ  may  include  names  of  three  witnesses  or  more 1241a 

subposna  duces  tecum  can  contain  only  three  names 1241a 

what  writ  of  subpoona  must  state 1245 

copy  served  personally,  and  original  writ  diown    1244 

effect  of  variance  between  copy  and  original  1245 

prisoner  may  compel  attendance  of  witnesses  by  subposna   ......  1260 

writs  of  subpoana  of  no  force  beyond  jurisdiction  of  court    1261 

this  rule  inoonvenioat 1263 

Central  Office  subpoenas  may  issue  to  any  put  of  £digland 1264 

within  what  limits  subpoenas  in  force  in  America 1263,  n. 

subpoenas  to  witnesses  m  Scotland  or  Ireland  in  criminal  cases..  1262  &  n. 

in  dvil  cases  tried  in  superior  courts  of  law  1262 

similar  powers  should  be  granted  to  other  courts   .  • 1264 

fender  ofezpeneet  required  in  civil  eatee    1246 

allowance  to  witness  (see  Alloufonee  to  Witneuee), 

special  allowance  to  witnesses  under  certain  droumstances 1247-8 

tender  should  be  made  when  subpoena  served 1249 

if  witness  married  woman,  expenses  ahould  be  tendered  to  her   . .  1249 

expenses  of  witness  subpoenaed  by  both  parties 1249 

effect  of  witness  waiving  demand  of  expenses •••••  1249 

when  witness  can  sue  for  his  costs  and  charges • 1250 

when  conduct  money  recoverable  back  as  money  had  and  received  1251 

expeneee  in  Croum  caeet   1252 

tender  of,  not  required  though  indictment  removed  by  certiorari 

and  tried  at  Nisi  Frius 1252 

exception  in  favour  of  witnesses  Uving  in  Scotland  or 

Ireland 1252 

Court  may  grant  prosecutor  and  witness  their  expenses  in  all 

'  f  denies 1253 

except  certain  felonies  under  11  ft  12  Vict.  c.  12    1253 

and  in  most  serious  misdemeanors 1254 

in  offences  against  the  coin  under  24  ft  25  V.  c.  99,  when . .  1 253,  n. 

when  the  above  rule  is  inapplicable 1253,  n. 

what  "  expenses  *'  mean 1253,  n. 

scale  of  costs  allowed  b^  Secretary  of  State 1257,  ft  App.  vi-xi 

court  may  reward  activity  in  apprehending  some  felons   1257a 

petty  BessLons  may  grant  expenses  of  prosecution  when  they  deal 

with  pettjr  larcenies  summarily 1258-59 

expenses  ox  witness  allowed  in  certain  prosecutions  before  ex- 
amining justices 1257-59 

certified    by  magistrate,  and    allowed   by 
Quarter  sessions    1258-9 


£efereneet  are  to  paragraphs  (§6)  not  pages. 
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expenflee  of  prisoner's  witneasee  appearing  on  recognixanoe  to  be 

paid,  when 1260 

of  aoonaed  and  his  witness  if  acquitted,  when  allowed  . .  1260 
tUtobedienet  of  subpcnMy  renders  witness  liable : — 

1.  to  attaehmmt,  when 1265-69 

although  jury  need  not  be  sworn    1266-71 

ease  of  contempt  must  be  dear 1266 

what  affidavit  must  disclose 1266 

immateriality  of  testimony,  test  of  wilful  miBoondnot  1267 

duty  of  attending  court  paramount  to  duty  to  master 1267 

attachment  only  lies  on  aisob^ing  subposna  from  superior  court .  1268 
disobedience  of  subpoena  granted  by  Clerk  of  Asrize  or  Clerk  of 

the  Peace,  punishable  by  fine  or  indiotment 1268 

suffgeetions  to  improve  law  as  to  subpcenas   1263-4 

mfe  for  attachment,  never  absolute  at  first 1269 

witness  refusing  to  be  sworn,  or  to  give  evidence,  gr^ty  of  con- 
tempt      1269 

2.  Xoaetimofdeht.wiidierb'E&z.o,  9 1270 

8.  to  aetioH  for  damages   • 1271 

what  necessary  to  prove  in  such  action 1271 

attendance  of  witness  in  euttody^  miforeed  hy  habtat  eorpiu,  when. . . .  1272-77 

granting  of  this  writ,  where  regulated  by  Statute 1272 

application  made  to  judge  at  chambers 1278 

wbftt  affidavit  should  stote 1273 

whether  statutes  apply  to  prisoners  for  treason  or  of  war. . . .  1274 

oommon-law  power  of  g^ranting  writs  of  habeas  corpus  ad  test. 1275 

in  cases  of  lunatics 1276 

where  witness  is  in  military  or  naval  service   1276 

in  other  cases 1276 

atfendanee  of  witness  in  custody  enforced  by  order  of  judge,  when  . .  1276 
in  Ireland,  when • 1276,  n. 

mforcwg  aitmdanee  of  witmonoo  in  pariieuiar  eourU ;~    1277—1829 

1.  Houses  of  Parliament : — 

(a)  House  of  Lords   1279 

House  of  Lords  Committees 1279 

(b)  House  of  Commons • 1280 

House  of  Commons  Committees • .  1280 

Oaths  may  be  administered  by  House  of  Commons    ....   1281 

2.  Judicial  Committee  of  Privy  Council    1282 

8.  In  High  Court:— 

^a)  at  assizes • 1283 

(b)  in  chambers • 1284 

(c)  before  an  examiner 1286,  1310 

(d)  on  examination  under  the  Companies  Act,  1862 1286 

4.  EooleeiastiGal  Courts    1287 

6.  In  Courts  of  Bankruptcy    1289 

by  subpoena,  when    • 1289 

by  summons  and  warrant,  when 1289 

doubts  respecting  such  summons  and  warrant 1289 

■ummoning  debtor  or  wife 1289 

6.  Coroners*  Conrte  1290 

attendanoe  of  medical  witnesses,  how  enforced    1290 

remuneration  granted  to  medical  vritnesses 1290 

7.  County  Courts  1291 

8.  Arbitrators  and  referees 1292 

in  various  Courts  (see  Titlei  of  Various  Courts)    1293— 1309,  n. 

witnesses  when  exempted  from  arrest  (see  Arrest) 1330-41B 

ATTEND  ANT  TERM,  sonendcr  of ,  when  to  be  presumed ••     186 

ATTESTATION,  Statutes  rendering  neoessaxj 1110 

Vol.  I.  ends  with  i  971. 
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ATTESTATION  CLAUSE,  fabaoxafhs  (f  0 

when  due  execution  of  deed  pTesmned  from  proper    149 

of  will  presumed  from  proper 1056 

of  warrants  of  sttomej  and  oognoTits,  must  oontaJTi  what  (see  Warrant 
of  Attorney) 1111-17 

ATTESTING  WITNESS,  number  required  in  certain  catee  :— 

two  necetisary  to  wills  sinoe  1st  January,  1838  (see  Wtlle) 1050 

to  deed  of  father  appointing  guardian  for  child 1110 

to  appointments  of  new  trustees  of  property  for  religious  or  educa- 

tional  purposes 1110 

to  assignments  of  bail  bonds 1110 

to  protests  of  bills  of  exchange,  when • 1110 

to  oonyeyances  under  Mortmain  Act 1110 

to  marriage  regimters 1110 

to  memorials  of  deeds  registered  under  Middlesex  Registry  Act. .   1110 

to  indentures  oi  apprenticeship  to  sea  service 1098 

•IM  to  biU  of  sale    1110 

to  bill  of  sale  of  ship 998a 

to  lease  under  Leasing  Powers  for  Religious  Worship  (Ireland)  Act, 

1855 1110 

to  agreement  between  master  of  ship  and  merchant  seaman 1098 

to  agreement  between  owner  and  driver  or  conductor  of  London 

cab  or  bus   1099a 

to  warrants  of  attorney  and  cognovits,  must  be  attorney  named 

by  party  (see  Warrant  of  Attorney) 1111-17 

solicitor,  signing  client's  instniment  as,  must  prore  its  execution. .  930,  936 

to  instruments  not  requiring  attestation,  need  not  be  eaUed 1839-41 

to  instruments  requiring  attestation,  mmt  in  general  be  called  1843 

list  of  such  instruments 1839-41,  n. 

role  applies  to  lost  or  cancelled  or  bm^it  deed 4:^5,  1843 

where  execution  admitted 414,  1843 

where  party  to  record  called  to  prove  execution  by  himself 1843 

for  whatever  purpose  instrument  produced 1844 

where  witness  has  become  blind  or  ill 1843a 

course  to  be  pursued  where  witness  is  ill 1843a 

exeeptiom  to  rule : — 1845 

1.  when  instrument  is  30  years  old. 88,  1845a 

2.  when  witness  has  attested  instrument  in  pursuance  of  rule  of 

Court,  and  Court  has  acted  on  instrument 1846 

8.  when  opponent  has  instrument,  and  refuses  to  produce  it  after 

notice 1847 

4.  when  oppouent  producing  deed  claims  an  interest  under  it. . . .  1848 

the  interest  must  be  an  interest  in  the  cause 1848 

and  one  of  a  pennanent  nature 1848 

exception  inapplicable  when  instrument  given  up  before  trial . .  1848 
6.  when  party  has  solemnly  admitted  instrument  tor  purposes  of 

the  cause    1849 

how  if  party  has  recited  the  instrument  in  a  deed,  and  has 

acquired  some  benefit  on  faith  of  its  being  genuine 1849 

6.  when  document  tendered  against  public  ofBoer,  who  was  bound 

to  procure  its  exeoution,  and  has  acted  on  it • 1850 

7«  when  witness  cannot  be  produced 1851 

e.  g.,  dead,  insane,  out  of  jurisdiction,  not  to  be  found, 
absenting  himself  by  collusion  with  opponent    ....••..   1851 
here  sufficient,  but  perhaps  not  necessary,  to  prove  hand- 
writing of  witness 1851 

if  paper  Tost  and  witness  unknown    435,  1851 

8.  whether  in  cases  of  deeds  executed  by  corporations  P 1852 

9.  whether  in  cases  of  deeds  enrolled  ? 1853 

10.  when  doeument  requires  attestation  under  Merchant  Shipping 

Act 1858a 

Eefereneee  are  to  parayraphe  (§{)  notpaaea* 
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ATTESTING  V/ ITS^SS—eantinued.  TA:RkQitkVBB  (if) 

where  teveralt  eufficient  to  call  one ••• 393,  1854 

aame  rule  in  all  Courts 1854 

ezoeption  in  oases  of  wills  relating  to  real  estate  * 393,  1854 

reasons  for  this  exception 1854 

depoedtion   of   deceased   attesting  witness   may    supersede   the 

necessity  of  calling  sundTor 393 

what  search  for,  sufficient    1855 

what  answers  to  inquiries  for,  eyidence 1855 

absence  of  all,  must  be  accounted  for » 393,  1856 

after  which,  proof  of  signature  of  one  sufficieot 1856 

if  coupled  with  some  evidence  of  identity  of  party  to  suit  with 

person  executing  (see  Identity)    1856 

in  America,  when  not  necessary  to  prove  signature  of 1861 

when  leading  questions  may  be  put  to 1844 

to  will,  may  be  a  marksman,  under  Wills  Act  or  Statute  of  Frauds  . .   1060 
declarations  of  deceased,  inadmissible  though  in  disparagement  of 

evidence  afiPorded  by  his  signature 569 

character  of  deceased,   if  impeached  on  ground  of  fraud,  may  be 

supported  by  g^eral  evidence    1476 

may  speak  to  executor  of  instrument  from  recognising  his  sig^ture . .  1412 
must  give  evidence  though  solicitor 930,  936 

ATTORNEY  (see  SoUeitor). 

ATTORNEY-aENERAL,  when  entitled  to  reply  890  &  n. 

sanction  of,  no  longer  necessary  to  obtain  inspection  of  pnblic  records..  1480 
of  colony,  though  not  a  barrister,  is  an  expert  to  prove  laws  of  colony..  1425 

ATTORNEY,  POWER  OP  (see  Power  of  Attorney). 

ATTORNEY,  WARRANTS  OF  (see  WarranU  of  Attorney), 

ATTORNMENT,  will  not  operate  as  an  estoppel 103 

AUCTIONEER,  agent  for  vendor  and  purchaser 1109 

contract  made  out  from  memoranda  signed  by,  binds  both  parties  ....  1109 

and  will  exclude  parol  evidence    402 

when  not  bound  by  description  of  article  in  unsigned  catalogue 1 134 

warrants  possesion  of  competent  skill 1188 

AUGMENTATION  OFFICE,  recotds  of,  in  custody  of  Master  of  Rolls  1485,  n. 

how  proved 1633 

proper  custody  for  old  chartulary  of  dissolved  abbey 662 

AIFTHOR,  death  of ,  terminates  contract  by 1184 

illness  of,  excuses  non-completion  of 1184 

AUTHORITY,  burthen  of  proving,  m  particular  cases   872-4 

of  husband  to  wife,  when  presumed    192,  193,  605,  770 

AUTREFOIS  ACQUIT  or  CONVICT,  party  pleading  entitled  to  copy 

of  record 1490 

when  prisoner  not  protected  by  plea  of 1706 

when  prisoner  protected  by  plea  of 1707-10 

AVERMENT  (see  AUeyatione,  Variance), 

AWARD,  when  solicitor's  power  to  submit  to,  cannot  be  disputed  847 

how  proved,  when  submission  by  written  agreement 1583 

when  submission  by  rule  of  Court,  judge's  order,  or  order 

of  Nisi  Prius  1588 

when  umpiro  appointed,  or  time  enlarged 1583 

when  made  by  public  officers    1584 

when  made  under  Indosuro  Acts    1584 

made  under  Indosure  Acts  may  be  enrolled,  but  enrol- 
ment not  necessary    1127 

Vol,  L  ends  with  §  971. 
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inUr  aUa  inadmiaalble  bm  evidflooe  of  repntatioa •  • 626a 

admimibiUty  and  efleot  of    1758 

iiot  evideooe  of  aooonnt  ftaled  between  parties  to  the  salnniMioii  ....  1758 

not  evidence  in  a  proaecution  to  prove  the  facts  adjudicated 1698 

presomption  in  favour  of ••• • ••• •••  86 

BAD  OHABACTEB  (see  ChartuUr). 

BAIL-BOND,  assignments  of,  must  be  attested  bj  two  witnesses    1110 

most  be  proved  by  calling  attesting  witness 

1839-41,  n. 

BAILEE,  how  far  estopped  from  denying  title  of  bailor 848 

BAILIFF,  entries  against  interest  made  by  deceased,  admissible 673 

how  far  neoesaary,  in  snob  oase,  to  prove  that  he  fiUed  the  oiBoe  ....  683 
must  produce  wnt  of  execution  and  judgment  to  justify  seizure,  when  729 
statements  and  admissions  by,  when  eviienee  against  sheriff    756,  n. 

BAKER,  implied  warranty  by,  that  bread  is  wholesome 1178 

how  far  criminally  answerable  for  act  of  servant    ••     116 

BALLOT  ACT,  1872  (see  TabU  of  SUUuUt,  35  &  36  ITict.  c.  33), 

documents  kept  under,  may  be  inspected,  when  1504-21,  n. 

wiU  be  admissible,  when    1777 


BANK  BOOKS,  inspection  of,  1^  fundholders 1498-99 

howproved     1595,  1608a 

BANK  NOTES,  presumption  of  guilt  from  possession  of  paper  for 

making 372-4,  n. 

how  described  in  indictment    .••••• 287 

alteration  of  number  upon,  will  avoid  instrument • 1822 

conclusive  evidence  f  urniBhed  by  OautU  as  to  amount  bankers  entitled 
to  issue  of   1663A-4 

BANK  OF  RIVER,  acts  of  ownemhip  on  one  part  of,  evidence  of  title  to 

another 323 

BANKERS,  communications  made  to,  not  privileged  from  disclosure  .  •  •  •  916 
ffeneral  lien  of,  on  security  of  their  customers,  judidally  noticed  .  • . .  6,  n. 
holding  documents  of  customer  need  not  be  subposnaed,  when  ..••••  441 
when  bill  presented  through,  time  for  gfiving  notice  of  dishonour  .  •  •  •   31-2 

time  allowed  for  presentment  of  cheques  to ••.,      31 

within  what  hours  instruments  must  be  presented  at    •• • 32 

when  estopped  from  denying  title  of  customers •••...•     848 

when  justiiied  in  cashio^  dnfts  payable  to  order 72 

bound  to  answer  renpectrng  frauds  committed  by  them,  when 1455 

cannot  be  convicted  of  fraud  having  disclosed  their  offences  on  oath  . .   1455 
entries  in  books  of,  how  inspected  and  proved,  and  how  far  admissible. .  1608a 

pass-books  not  conclusive  against 859 

Statute  of  Limitations  with  respect  to  members  fA  banking  co-partner- 
ships  • 74 

rules  of  savings  banks,  how  proved 1600,  n. 

BANKERS*  BOOKS  EVIDENCE  ACT,  1879  (see  TuU$  of  SUUutot,  42 
Vict.  c.  11). 
its  provisions 1608a 

BANKING  CO-FARTNERSHIPS»  members  of,  how  proved 1601a 

BANKRUPT,  privileged  from  arrest  while  attending  court   1334 

assignment  of  property  of,  by  operation  of  law 1015 

how  far  protected  from  self-crimination 1458a,  n. 

debtors  uid  their  wives  may  be  summoned  by  OfHoid  Receiver  and 
trustee 1289 

Mrftrmott  mro  to  pmragrapki  (\h)  noi  jMfw. 
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BANKRUPT— ^oMfifiiMf.  pasaobapbs  ( }  f ) 

debtors  and  their  wives  maj  be  examined  on  oath 1390 

their  depositions  when  adnussible 496 

when  necessary  to  prove  date  of  instrument  sigpaed  by 169 

when  deed  exeonted  by,  deemed  frandolent 88 

whether  he  may  sue  wrong«doer  in  trover,  though  undischarged  P. . . .  123 
denial  of  being  at  home  by,  provable  by  answers  to  inquiries  at  house  676 
declarations  nuide  by,  on  baving  home,  evidence  of  intention  to  avoid 

areditors 686,  n. 

statements  by,  on  returning  home,  also  admissible 6R8 

when  inadmissible,  as  being  mere  narratives  of  a  past  occurrence  . .  • .     689 

admission  by,  before  bankruptcy,  evidence  to  charg^e  estate 794 

or  in  support  of  petitionmg  creditor's  debt 769 

admissions  by,  after  oankruptoy,  evidence  against  himself 769 

no  evidence  against  trustee 769,  794 

written  admissions  of,  not  binding  on  trustee • . . . .     817 

conoealing  or  removing  property  worth  10/ 286 

absconding  with  propoiy  worth  20/. 286 

trustee  of  bankrupt  may  disclaim  lease,  or  other  property  1013 

character  of  '*  trustee  of,  suing  or  sued,  must  be  specially  denied  . .  807 
admission  by  trustee  of,  before  appointment,  whether  evidence  against 

him  766 

prosecuted  under  bankrupt  law,  must  prove  no  intent  to  defraud  . .  372-4,  n. 

release  of  partnership  debt,  by  partner  of,  void 748 

costs  of  prosecuting  xrandulent,  when  allowed k 1266,  1260 

form  of  mdictment  in  prosecuting  fraudulent 292 

e£fect  of  dischargeof 1760 

BANKRUPTCY  ACT,  1883  (see  Tabb  of  Statutes,  46  &  47  Vict.  o.  62). 

form  of  indictment  for  offences  under 292 

BANEHUPTCY  COURTS,  seal  of,  judicially  noticed 6 

jurisdiction  of,  judicially  noticed   19 

general  rules  of,  judicisllv  noticed 19 

general  orders  and  regulations  of,  made  by  Board  of  Trade,  when 

judicially  noticed 19 

signatures  of  judges  and  registrars  of,  judicially  noticed    14 

signatures  of  Commissioners  and  Registrars  of  old  Court  of,  judicially 

noticed   14 

witness  in,  privilege  from  arrest  (see  Arrett) 1334 

how  made  to  attend  (see  Attendance  of  Wiinceeee) 1289 

allowance  to — 

(a)  In  High  Court App,  ii 

(b)  In  County  Court '^PP'  i^ 

depositions  of  deceased  witness,  when  admissible   496 

depositions  of  deceased  debtor  or  wife,  when  admissible  496 

may  order  witness  in  Scotland  or  Ireland  to  be  examined  there 619 

may  take  evidence  by  onrnmisrion  abroad 619 

may  take  evidence  vivA  voee,  or  by  interrogatory,  or  by  affidavit 619 

appointment  of  proxies  in,  must  be  signed  and  attested 1101 

voting  letters  must  be  signed  and  attmted  1101 

amendment  of  proceedings  in 246 

inspection  and  copies  of  records  of,  regiUations  concerning 1491 

proof  of  petitions,  orders,  certificates,  deeds,  instruments,  affidavits 

and  documents  made  or  used  in  proceedings  in  1648 

apeoial  proof  of  notices  gazetted 1649 

of  official  receiver's  report 1661 

of  appointment  of  trustee 1660 

of  affidavits  in,  wherever  sworn  • 1563 

of  depositions  in 496 

of  resolutions  and  proceedings  of  meetings 1662 

admMon  and  effect  of  adjudication  in 1747 

of  foreign  adjudication  in  .  • 1737 

Fs/.  /.  ende  with  h  971. 
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BANEBUFTC7  COVTRTQ—ctrntinued.  paxa^bafhs  (f0 

admiflsion  and  effect  of  depodtioiM  in   495 

of  approyal  of  ,  to  a  oompoaition  or  a  Boheme  of 

settlement 72,  1748 

of  orders  in    1748 

of  order  rrieasing  trustee   1749 

of  order  discharging  Ixmknipt 1 750 

of  Older  and  certificate  of  Bowd  of  Trade 1761 

of  registration  under  the  M.  law  of  special  or 

extraordinary  resolittion 72 

adjudication  in,  is  a  judgment  in  rem 1748 

witness  maj  refresh  memory  by  his  depositioQ  in,  when 1410 

transfer  by  debtor,  when  presumed  fraudulent  under  law  of  83 

notices  under  law  of,  having  been  duly  sent,  how  proTed 180 

inspection  of  documents  in 18I0a 


BANKRUPTCY,  COURT  OP,  IN  SCOTLAND,  proceedings  of, 

sible  in  England  and  Ireland  without  proof   13 

their  admissibility  and  effect 1559 

BANKRUPTCY  AND  INSOLVENCY,  Court  of,  in  Ireland,  now  called 

Bankruptcy  Court  6 

seal  of,  judioially  noticed 6 

signatures  of  judges,  registrars,  and  chief  clerks  of,  judioially  noticed  .       14 

attendance  of  wdtness  before,  how  enforced 1276,  n. 

attendance  of  bankrupt  and  witness,  when  in  custody,  how  enforced.  .1276,  n. 

bankruptd  and  their  wives  are  examined  on  oath  in 1390 

proof  of  records,  proceedings  and  depositions  in 495,  1548,  n. 

form  and  effect  of  certificate  of  conformity  granted  by 1750,  n. 

of  certificate  in  arrangement  cases 1750,  n. 

BANKRUPTCY  (IRELAND)  AMENDMENT  ACT,  1872  (see  T»bk  of 
Statute$,  35  &  36  Vict.  c.  58,  Ireland), 
rules  made  under,  judioially  noticed • 19 

BANKRUPTCY  LAW,  presumption  in  proseontions  for  offences  against 

372-4,  n. 

BANNER,  inscription  on,  provable  by  oral  testimony  ••••• 417 

BANNS,  when  proof  of  publication  of,  unnecessary 143-4 

BAPTISM  provable  by  parol,  though  registered 416 

parish  registers  of,  what  is  their  proper  place  of  deposit . .  66 1 , 1 504-2 1 ,  n. ,  1 595 

how  inspected 1504-21,  n. 

how  proved    1774 

non-parochial  registers  of,  in  custody  of  Registrar-Oeneral  . . .  .1504-21,  n. 

how  inspected 1504-21,  n* 

how  proved  in  civil  oases    1601,  n. 

in  criminal  cases    ..1596-7, n.,  1601,  n. 
Indian  registers  of,  deposited  in  Charles  Street,  St.  James's  Park  . .  1486,  n. 

how  proved 1600,  n. 

registers  of,  of  British  subjects  abroad,  kept  in  Consistory  Court  . .  1486,  n. 

admiKsibility  and  effect  of  registers  of  (see  Bastarefy)    1594»  1774 

reg^ters  erf,  kept  at  May  Fair  and  the  Fleet,  inadmissible 1592,  n. 

foreign  and  colonial  regri^ters,  when  admiiwible 1593 

BARGAIN  AND  SALE  (see  ^ro/MjaO  1120,  1646 

BARMOTE  COURTS,  witness  how  made  to  attend  before 1293-1309,  n. 

documents  in  custody  of  steward  of,  how  inspected  (sub  tit.  *'  Jliffh 

Feak  Mining,  ^,  Qmrts'*)    1504-21,  n. 

BABOMETER  (see  SeiMtiJIc  JmtrumenU). 
BARON  AND  FEME  (see  Huaband  and  Wife). 
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BARRISTBB  (see  lUvMnp  Bahrister),  pibaosaphs  ({{) 

competent  to  testify,  though  he  has  addressed  the  jury     1391 

cannot  diaolose  secrets  of  client  (see  iVii;t/(fytf(i  (/ommumM^tofM)    911 

perha^  not  bound  to  testify  as  to  matters  in  which  he  has  been  pro- 
fessionally engaged   • ; 938 

his  clerk  within  rme  of  prinleged  communications    920 

foreign  counsel  within  same  nue 920 

admissions  by,  when  evidence  against  client    783 

how  far  empowered  to  bind  client  by  compromise 781,  n. 

protected  from  arrest,  when  (see  Arrett)  1330-34 

as  witness,  may  refresh  his  memoiy  by  the  notes  on  his  brief 1412 

BASTARD,  deohirationa  of,  are  generally  not  admissible  in  cases  of 

pedigree  636 

family  conduct,  evidence  of  person  being  legitimate  or,  in  cases  of 
pedigree 649 

name  of,  how  described  in  indictment • 293 

BASTARDY  (see  LegUimaey), 

in  case  of  afi&liation  mother  must  be  corroborated 964 

may  be  cross-examined  and  contradicted 

as  to  immoral  conduct 1441 

putative  father  admissible  witness 1358 

dismiraal  of  one  application  by  petty  sessions  no  bar  to  a  second    ....  1757a 

but  order  of  Quarter  Sesidons  respecting,  when  final 1757a 

how  far  parents  can  give  evidence  to  bastardise  their  issue 950 

admissibility  of  entries  respecting,  in  baptismal  register ••....  1774 

m 

BATTERU^  (see  AuauU). 

BAWDY- HOUSE,  married  woman  may  be  convicted  of  keeping 191 

BEGIKNINa  AND  REPLY  (see  Onui  Prvbandi,  lUply). 

BEHAVIOUR  (see  Conduct). 

BELGIUM,  instance  of  interrogating  prisoners  in  law  of 887,  n. 

BELIEF,  grounds  of    50-69 

tendency  to,  instinctive 50-69 

experienced  truth  of  testimony   51 

oomcidences  in  testimony 59 

aooordance  of  testimony  with  previous  koowledge,  or  its  probability. .       61 

danger  of  relying  on  this  ground  of  belief 62 

cosmeotion  between  collateral  facts  and  facts  in  issue    63 

reasonableness  of,  how  far  question  for  jury • 29 

religious,  what  necessary  in  witness  (see  Competency) 1382-85 

witness  cannot  speak  to,  in  general   1414 

when  witness  may  speak  to 1415-18,  1470a,  1868 

witness  speaking  to,  may  be  £fuilty  of  perjury,  but  very  strong  proof 

required 962,  1416 

when  expert  may  speak  to  (see  ExperU)    1417-26 

witness  may  speak  to,  in  affidavit,  when 1396b 

BELT  OF  TREES,  acts  of  ownership  on  one  part,  evidence  of  title  to 

another • 323,  n. 

BENEFIT  BUILDING  SOCIETY  (see  Building  Society). 

BENEFIT  OF  A  DOUBT,  given  to  accused    112 

BENTHAM,  JEREMY,  his  opinions  as  to  competency,  how  far  adopted 

by  Legislature    1344-46 

BEQUEST  (see  Legacy). 
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TABAffaATBB  (§J) 

BEST  EVIDENCE,  always  required 217,891 

design  and  meaning  of  rule 891 

illustrationB  of  rule 891-95 

primary  and  seoondaiy,  what 396 

contents  of  documents  not  provable  bj  parol : — •  •  •     896 

1.  where  law  requires  writing 398 

2.  where  parties  nave  put  contract  in  writing 401 

but  writings  collateral  to  issue  need  not  be  produced 406 

and  parol  evidence  admissible  to  identify  writings  in  trover, 

or  detinne,  Ac 407 

or  on  indictment  for  stealing  written  instrument    408 

^  aUter  on  indictment  for  forgery 408 

8.  where  existing  or  contents  of  material  writing  disputed 409 

exception  to  rule,  in  favour  of  admissions  (see  Admisiioma} .410- 11 

when  oral  evidence  admissible,  though  writing  exists 415 

e.g.  of  payment,  though  receipt  given 416 

of  msoriptions  on  flags,  and  resolutions  read  at  meetings . . .  •  417 
original  documents  not  provable  by  copies  (see  Seeondany  £videnet) ....  418 
what  constitutes  the  best  documentary  evidence  of  a  transaction    ....     420 

broker's  books,  bought  and  sold  notes 420-23 

notarial  instruments 424 

of  the  titie  of  executor  or  administrator   425 

duplicate  originals — counterparts  426-7 

■econduy  evideuoe  inadmissible  till  primary  out  of  party's  power  (see 
Secondary  Evidence) 428a 

BETOND  JURISDICTION  (see  JwriedietM). 

BIAS  of  witness,  what  are  tests  of    .^  •  •  •  •      62 

may  be  shown  by  questions  and  contradictionB 1440-43 

BIBLE,  entry  in,  admissible  in  cases  of  pedigree 560 

if  family  BiUe,  without  proof  of  being  made  \r^  relative 560 

BIGAMY,  on  indictment  for,  strict  proof  of  first  marriage  neceBBaiy..l72, 578,  n. 

of  second  marriage  unnecessary . .     1 72 
how  first  marriage  proved  where  parties  had  been  married  abroad. .  172,  413 

what  facts  presumed  on  indictment  for •....  143-4 

effect  of  prisoner's  admission  as  to  marriage  413 

fiist  wife  incompetent  to  prove  marriage 1363 

after  first  marriage  proved,  second  wife  competent,  for  or  against 

prisoDcr 1366 

before  first  marriage  proved,  it  seems,  incompetent  1366 

death  of  first  husband  or  wife,  when  presumed 114,  200-201 

that  prisoner  knew  first  wife  aHve,  when  to  be  proved 200 

BILL  IN  CHANCERY,  provable  by  certified  copies 1599a 

statements  in,  not  evidence  against  plaintiff 859,  1676,  1753 

not  eridence  in  matters  of  pedigree. 651 

practice  as  to  reading,  when  answer  put  in 727 

pleadings  must  generally  be  proved,  to  let  in  decree 1574a 

when,  to  let  in  depositions   1574a 

BILL  OF  EXCEPTIONS,  cannot  be  tendered  on  criminal  trial  ....  1881d,  n. 

is  now  abolished  in  dvil  causes 1881d,  n. 

but  right  of  accepting,  remains  practically  in  another  form 188  Id,  n. 

BILL  OF  EXCHANGE,  consideration  for,  presumed 148,  368 

if  lost,  presumed  duly  stamped 148 

if  in  hands  of  drawee,  presumed  duly  paid 178 

so  if  promissory  note  in  hands  of  maker 178 

when  presumed  to  be  foreign 72 

amount  of  interest  payable  on  foreign,  question  for  jury 46 


MiUrmea  mre  toparagrapht  ({§)  not  pa§m, 
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BILL  OF  EXCHANGE -MM^tfiiM<r.  pasaobapbb  (ff 

date  of,  primA  faoie  evidenoe  of  day  of  drawing • ^ .  •  •  •     169 

DO  proof  of  time  of  aooeptanoe    170 

vaagee  imecting,  judicially  noticed    6 

may  be  drawn,  indorsed,  or  accepted  by  each  member  of  ftnn,  when. .     186 
how  drawn,  indorsed,  or  accepted  by  Joint- Stock  Registered  Com- 
panies  978,  989 

if  alteration  appears  on,  no  presumption  raised  as  to  when  made   ....  1819 

.  effect  of  alteration  of.  after  completion  1820,  1823 

when  complete,  within  thia  rule  as  to  alteration 1832 

acceptance  of,  must  be  by  writing  on  bill 1094 

acceptance  on  blank  stamp,  may  be  filled  up  to  amount  cohered  by 

stamp  1836 

as  between  drawer  and  acceptor,  must  be  filled  up  within  reaaonaUe 

time 1836 

this  doctrine  inapplicable  against  indorsee,  when 1836 

action  on  lost,  fonnerly  not  maintainable 437 

loss  of,  cannot  now  be  set  up  as  defence,  if  indemnity  given 437 

days  of  grace  allowed  on,  in  different  countries 1168,  n. 

may  be  proved  by  parol 1168 

protest  of,  how  proved 424 

of  foreign,  when  inferred  from  conduct  of  drawer 806 

must  be  attested,  when 1110,  1839-41,  n. 

indorsement  on,  by  payee  of  part  payment,  does  not  bar  Statute  of 

Limitations 691 

declarations  of  prior  holder  of,  when  admissible 791 

as  to  burthen  of  proof  in  actions  on 368-9 

presentment  of,  within  what  time  and  hours  allowable 32 

notice  of  dishonour  of,  what  time  allowed  for 30-1 

by  whom  it  may  be  given   31 

dishonour  of,  and  notice,  proved  by  entry  in  course  of  buaineas  by 

notary's  deceased  derk 699 

notice  to  produce  notice  of  dishonour,  when  unnecessary 450 

receipt  of  notice  of  dishonour  of,  when  inferred  from  acts  of  drawer  . .     806 
notice  to  produce  bill  necessary,  if  defendant  wants  it,  and  has  not 

pleaded  so  as  to  enforce  its  production  by  plaintiff 462 

must  be  produced  at  trial,  in  order  to  recover  interest 462,  n. 

acceptance  of,  what  it  admits  as  against  acceptor 851 

indorsement  by  payee  of  note,  what  it  admits  as  against  him • . .     868 

indorsement  of  hin,  what  it  admits  as  against  indorser , 868 

in  trover  for,  notice  to  produce  unnecessary    452 

so,  in  prosecution  for  stealing 462 

psirty  signing  in  own  name,  cannot  prove  he  was  mere  surety  or  agent . .   1 1 63 

may  give  such  evidence  to  charge  or  benefit  unnamed  principal . .  1 163 

meaning  ai  ** duly  honoured  "  may  be  explained  by  usage 1 162,  n. 

BILLS  OF  EXCHANGE  ACT,  1882  (see  Tabis  of  SUUuUt,  46  ft  46  Viot 
c.  61). 

BILL  OF  LADING,  meaning  of  terms  in,  may  be  explained  by  vaage,  .1162,  n. 

cannot  be  varied  by  usage  ....  1166 

when  conclusive  evidence  of  shipment  of  goods 86 

usages  affecting,  judicially  noticed    •••••• 6 

BILL  OF  SALE,  ship  must  be  sold  by 998a 

of  ship  may  be  proved  without  callinK  attesting  witness 1839-41,  n. 

of  personal  chattels  must  be  attested  by  one  or  more  witnesses 1110 

must  state  the  consideratian    150a 

must  be  filed  in  Bills  of  Sale  Department  of  Omtral  Office 1120a 

inspection  of 1491b 

office  copies  of 1640-41 

when  presumed  fraudulent  within  Statute  of  Elizabeth 150 

xef^siration  of,  must  now  be  renewed  every  five  years 1120a,  n. 

mode  of  proof  of  registration,  &o i664 

Vol.  I.  tndt  vnth  i  971. 
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BILLS  OF  SALE  ACT,  1878  (see  7Me  ofSlalutst,  41  k  42  \^t.  o.  31). 

BILLS  OF  SALE,  IRELAND,  ACT,  1879  (see  Table  of  Statutes,  42  &  48 
Vict.  o.  60,  Ireland). 

BILLS  OF  SALE  ACT,  1882  (see  l^le  of  Statuiet,  45  ft  46  Vict.  o.  43). 

BIRTH,  provable  by  parol,  tboiu^b  registered   416 

inspeotion  of  registers  of,  under  Registration  Acts 1504-21,  n. 

of  non-parociiial  registers    of,   in  custodj  of  Registrar- 
General    1504-21,  n. 

what  tbese  registers  oonsiHt  of    1504-21,  n. 

register  of,  of  British  subjects  abroad,  deposited  in  Consistory  Court..  1486,  n. 
regittters  of,  under  Registration  Act,  provable  by  certified  copies  (sub 

tit.  "  BirtJu,  fe.  Jteffieters  ") 1601,  n. 

non-parooMal  registers  of,  provable  by  certified  copies  in  ciyil  cases, 

under  certain  regulations  as  to  notice,  ftc. 1601,  n. 

in  criminal  cases  the  originals  must  be  produced.  .1596-97,  n.,  1601,  n. 

registers  of,  in  Scotland,  since  1854,  how  proved 1601,  n. 

admissibility  and  effect  of  registers  of 1776 

fact  and  timeof ,  usually  questions  of  pedigree,  and  provable  by  hearsay.  .641-2 
otherwise,  if  fact  not  required  to  be  proyed  for  any  genealogical  pur- 
poses      646 

place  of,  whether  proYsble  by  hearsay 646 

when  provable  by  register  under  Regristration  Act 1776 

time  and  place  of,  how  far  provable  by  register  of  baptism 1774 

entries  of,  in  midwife's  books,  when  evid^ce 677 

child  not  heard  to  cry  at,  in  Scotland,  presumed  dead 104,  n. 

BISHOP,  admissions  by,  evidence  against  successor 788 

commission  granted  by,  to  inquire  into  oharg^es  against  parsons 1287 

attendance  of  witnesses,  how  enforced  in  these  inquiries 1287 

Roman  Catholic,  when  competent  to  speak  to  matrimonial  law  of 
Rome    1426 

BISHOP'S  REGISTERS,  inspection  of 1498.-99 

BLANK,  in  will,  cannot  be  filled  up  by  parol  evidence   1166 

presumption  as  to  time  of  filling  u]^ 164 

when  may  be  filled  up  after  execution  of  instrument 1835-7 

stamp,  acceptance  on,  may  be  filled  up  to  amount  covered  by  stamp . .  1836-37 

BLIND  witness,  how  his  memory  refreshed    1411 

effect  of  witness  to  handwriting  becoming 472-8,  n. 

man  cannot  attest  a  will 1053 

may  acknowledge  his  own  will  1053 

attesting  witness  becoming,  must  stiU  be  called 1843a 

BLOCKADE,  presumption  from  violating 107 

when  provable  by  Gazette   1666 

BOARD  OF  AGRICULTURE, 

judicial  notice  taken  of  seal  of    6,  n. 

witnesses,  how  made  to  attend  before  (sub  tit.  **  Jnelosures  ") 1329,  n. 

BOARD  OF  HEALTH  (see  Health,  FubUe  HeaUh  Act). 

BOARD  OF  TRADE,  proclamations,  orders,  and  regulations,  issued  by, 

how  proved 1527,  n. 

documents  of,  relating  to  merchant  shipping,  how  proved  (sub  tit. 

"  Merchant  Shipping  ") 1596-7,  n. 

to  railways  how   proved   (sub  tit.    ^^EaU' 

way'') 1596-7,  n. 

proof  and  effect  of  certificates  issued  by,  under  Merchant  Shipping 

Act,  1894    1623-80 

for  modification  of  works  on  railways  (sub  tit.  "  BaUtceuf 

Clautee,  fe.'')    1611,  n. 

rules  made  by,  when  judicially  noticed »      19 

orders  and  certificates  of,  relating  to  bankruptcy,  how  proved    1761 

Befereneee  are  to  paragraphe  ({{)  notpagee. 
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PABA0B4FR8  (f  f) 

BOABDING-HOXJSE,  liability  of  keeper  of,  for  loss  of  lodger's  goods. .  187,  n. 

BOAT  under  16  tons  burden,  does  not  require  registry,  when 998a 

may  be  transferred,  how 998a 

BODLEIAN  LIBRARY,  not  proper  custody  for  old  books  respecting  abbeys    66 1 

BONA  FIDES,  how  far  a  question  for  judge  or  for  jury    88 

collateral  facts,  when  admissible  in  proof  of    338 

BONA  NOTABILIA,  out  of  diocese,  used  to  defeat  probate,  when 1714 

this  law  no  longer  exists • 1714 

BOND  (see  Indortemmt), 

consideration  for,  presumed 86 

within  what  time  action  on,  must  be  brought 75b,  692 

notice  to  produce  notice  to  pay,  when  necessary  in  action  on 451  &  n. 

indorsement  on,  of  payment  of  interest  or  part  payment  by  deceased 

obligee,  admissible  for  his  representatives    690-2 

to  support  replication  of  acknowledgment  to  plea  of  Statute  of 

Limitations    692 

whether  necessary  to  prove  aliunde  date  of  indorsement   ....  169,  693,  696a 

admission  by  one  obligor,  evidence  against  co-obligor  743 

in  trover  for,  notice  to  produce,  unnecessary    •.. 452 

so,  in  prosecution  for  stealing 452 

execution  in  wrong  name,  how  far  estops  party  from  relying  on  mis- 
nomer         846 

assig^nment  of  bail-bond,  attested  by  two  witnesses    1110 

BOOK  OF  DISTRIBUTIONS,  how  far  evidence    ....1770a 

BOOKS,  of  science,  when  may  be  referred  to 1422 

when  expert  may  refresh  memory  by   1422-24 

shop,  entries  in,  by  shopman,  when  evidence  (see  Courm  of  Office) . .  697 — 703 
entries  in,  by  tradesman  himself,  admissible,  in  Scotland,  America, 
France,  and  in  old  Courts  of  Chancery  of  England,  and  in 

Ireland     709-18 

but  were  not  admissible  at  common  law 709-10 

semble,  are  now  by  statute  law • «...  709-10 

and  in  High  Court  by  R.  S.  C.  1883 711 

what  are  admiasible  as  official  documents 1596-7  &  n. 

inspection,  proof,  and  effect  of  such  (see  Public  Record*  and  DoeumenU, 
Copy), 

of  public  prison,  effect  of,  as  evidence     1596-7,  n.,  1776 

in  Ireland,  how  proved  (sub  tit.  ^*  OenertU  Frisopu, 

Ireland**)     1663A-4,  n. 

of  account,  entries  in,  when  admissible 812 

of  bankers,  entries  in,  how  inspected  and  proved,  and  how  far  admis- 
sible   1608a 

of  Corporations  (see  Corporation  Books). 

of  rates,  of  vestries,  of  banks,  &c.,  admissibility  of     1595,  n.,  1776 

of  third  persons,  when  and  why  admissible  (see  Hearsay), 

knowledge  of  contents  of,  when  presumed 812 

BOOKSELLER,  when  responsible  for  libel  sold  by  his  shopman 116 

BOROUGH,  burgess  entitled  to  inspect  documents  of  (sub  tit.  *'AfHnicipal 

Corporations**) 1504-21,  n. 

BOROUGH  ENGLISH,  custom  of ,  judicially  noticed    5 

BOUGHT  AND  SOLD  NOTES  constitute  the  contract  made  through 

broker 420 

materially  varying,  whether  recourse  can  be  had  to  broker's  book  P  . .  420 

what  is  a  mat^ial  variance 423 

to  prove  contract,  party  only  bound  to  produce  note  in  his  possession . .  422 

if  no  notes  contract  may  be  proved  by  signed  entry  in  broxer's  book. .  420 

effect  of  material  alteration  in 1820 

r«/.  /.  mds  with  §  971. 
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_  PASAGBAPBS  (H) 

BOUNDARY  of  ooimtiefl,  pariBhet,  fte.,  Kow  Hr  ji&didanj  noticed 17 

in  Ireland,  how  proved 1663A-i,  n.,  1771 

preenmptions  as  to , 119 

as  to  ownership  of  aoil  of  river   119 

of  land  lying  on  sea-shore 119 

of  waste  laud  on  side  of  highway 119 

of  roads  set  oat  under  Inoloeore  Acts 119 

of  hedges  and  ditches 120 

of  walls,  and  banks,  and  trees   120 

when  provable  by  reputation 613 

by  verdicts  or  judgments,  inter  alios 1683 

by  showing  boundaries  of  other  places  connected  with  locus  in  quo  323 

by  maps  622 

by  evidence  of  perambulations 618 

hy  statements  of  perambulatots  at  these  times    618 

not  provable  by  hearsay  as  to  particular  facts 617 

of  private  estates  not  provable  by  reputation 614 

BOUNTY  (see  Oi/t,  VohmUny  SsitlemitU). 

BOY  (see  OMdrm,  Inftmi^. 

BREACH  OF  PROMISE  of  marriage,  in  action  for,  plaintifTs  chazaoter 

how  far  admissible 868 

parties  to  record  admissible  witnesses  in  action  for 1855 

platntifl*s  testimony  must  be  corrob<Mnited 964a,  1866 

BRIBERY,  in  penal  action  for,  defendant  cannot  deny  that  party  bribed 

had  a  vote   866 

witnesses  giving  evidence  respecting,  when  indemnified    1456  ft  n. 

declarations  of  voters  admittmg,  endence  on  trial  of  election  petition..    756 

BRIDGE,  prescriptive  liability  to  repair,  provable  by  hearsay .613,  616 

on  indictment  of  township  for  non-repair  of,  declarations  of  ratepayers 
adndssible    768 

BRITISH  LAW  ASCERTAINMENT  ACT,  1859  (see  Tabis  </  StahOst, 
22  ft  23  Vict.  c.  63). 

BROKER  (see  Ban^ht  and  Sold  KoUt\ 

may  bind  principal  by  rules  of  Stock  Exchange 181 

considered  to  be  agent  of  both  buyer  and  seller 1109 

contract  made  by,  provable  by  bought  and  sold  notes  420 

if  no  notes,  provable  by  signed  entry  in  broker's  book 420 

if  notes  vary,  is  it  provable  by  broker's  book  P    421 

what  is  material  variance  in  notes 423 

to  prove  contract,  party  only  bound  to  produce  note  in  his  possession. .     422 
cannot  be  convicted  of  embezzlement,  if  he  has  disclosed  offence  on 
oath 1456,  n. 

BROTHEL,  married  woman  may  be  convicted  of  keeping 191 

BROUGHAM,  LORD  (see  Lard  Brougham' $  Act), 

BUILDING  SOCIETIES  ACT,  1874  (see  Tabls  qf  Statutet,  87  ft  38  Vict, 
c.  42). 

BUIIiDING    SOCIETIES,    incorporation   and    registration    of,    how 

proved » 1611,  n. 

rules  of,  how  proved 1601,  n. 

reconveyance  of  mortgages,  how  effected  by  trustees  of  1013 

certificates  of  registiy  of • 1611 

may  reconvey  by  receipt  indorsed  on  mortgage • 1013 

BURGESS  entitied  to  inspect  documents  of  borough  (sub  tit  **  Mmieipal 

Cbrporatumt") 1504-21,  n. 

JUfrrmcm  ar$  toparagrapht  ({})  mtpagm, 
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BURGLARY  AND  STEALING,  pabaosaprb  (f {) 

priaoner  charged  with,  may  be  oonTiotecl  of  hoofle-breaking,  stealing 

to  value  of  61.  in  dweUing-houae,  or  larcenj    269-  70a 

bat  proof  of  burglary  with  intent  to  znarder,  rape,  or  steal,  fatal 

▼arianoe  268 

intent  laid  in  indictment  for  burglary,  how  far  neoefisary  to  prove. . .  .267-8 

proof  respecting  place  must  correspond  with  allegation    280-3 

indictment  for,  and  stealing  no  bar  to  indictment  for,  with  intent  to 

steal 1 706 

indictment  for,  and  stealing  A.'b  goods,  no  bar  to  indictment  for,  and 

stealing  goods  of  B 1705 

acquittal  for  burglary  and  stealing,  bar  to  indictment  for  larceny. . . .  1708 
acquittal  for  larceny,  bar  to  indictment  for  burglary  and  stealing ....  1708 

BURIAL  provable  by  narol,  though  reg^istered 416 

inspection  of  pansn  registen  and  burial-g^und  registers  of  (sub  tit. 

*'Birth9,  Jtf.  Registers")    1604-21,  n. 

of  metropolitan  registers  of 1604-21,  n. 

of  non-parochial  reg^iaters   of,  in  custody  of   Registrar 

General 1604-21,  n. 

what  these  registers  consist  of 1604-21,  n. 

proof   of  non-parochial  registers  of,  in  civil  proceedings  (sub  tit. 

** Births,  fc.  Begutn-t'') . .  1601,  n. 

in  criminal  cases 1696-7,  n« 

palish   and  other  registers  of,  how  proved  (sub  tit.   **B%rih9f  ^. 

BegitUra  ") 1600,  n. 

what  proper  custody  of 661 

Indian  books  of,  deposited  in  Charles  Street,  St.  James's  Park  ....  I486,  n. 

provable  by  examined  or  certified  copies  (sub  tit. 

** Birth*,  fe,  Beffistert'') 1600,  n. 

admissibili^  and  effect  of  reguters  of • 1774 

registers  of,  of   British   subjects   abroad,  deposited  in  Consistory 
Court   1486,  n. 

BURIALS  ACT,  1864  (see  Table  of  Statute*,  27  ft  28  Vict.  o.  97), 

reg^ister  boolra  kept  under,  when  evidence 1776  k  n. 

how  proved 1601,  n. 

BURNING  (see  Art<m\ 

of  will,  what  sufficient  to  revoke,  under  Wills  Act 1067 

BURTHEN  OP  PROOF  (see  Onue  Frobandi). 

BUSINESS  (see  Gmrte  of  Office  or  Buaineae), 

declarations  in  course  of • .  • 697—713 

presumptions  from  ordinary  course  of 176-86 

BUTCHER,  implied  warranty  by,  that  meat  is  wholesome    1178 

BY-LAW,  admissible  without  proof,  if  authenticated  as  pointed  out  by 

8  &  9  Vict.  c.  118 7-8 

proof  of  particular  by-laws : — 1666-8,  n. 

of  compcmies  under  Companies  Clauses  Consolidation  Act,  1846 . .  1666 

of  railway  companies 1666 

for  regulating  Port  of  London,  and  vending  and  delivery  of 

coals  (sub  tit.  **  London  Corporation  **) 1667-8,  n. 

in  force  m  coal  and  other  mines  (sub  tit.  **  Mines  **)    1667-8,  n. 

made  by  London  County  Council  (sub  tit.  "  Metropolis  Local  Manage' 

ment ") 1667-8,  n. 

by  Municipal  Corporation  of  Dublin 1657-8,  n. 

under  Common  Lodging  Houses  Ireland  Acts    1667-8,  n. 

under  Public  Health  Ireland  Act,  1878    1657-8,  n. 

under  Public  Health  Act,  1876 1667-  8,  n. 

under  Municipal  Corporations  Act,  1882 1657-8,  n. 

under  Slaughter-houses,  ftc.  Metropolitan  Act,  1874  ....  1657-8,  n. 
under  Explosives  Act,  1876     1667-8,  n. 

Fol.  L  ends  with  i  971. 
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BY-LAW— continued,  ^  pabacibafbb  (§{} 

made  hy  Hetropolitan  .Water  Gompanies  (sab  tit.  "  MetmpoUt  Water, 

#tf.") 1657-8,  n. 

by  Conservators  of  Thames  (sub  tit. ''  Thamee  Conaervaney  ")1657-8,  n. 
bj  Gonserrators  under  Salmon  FiaherieB  Acts  (sub  tit.  '*  Salmon 

FUheriet ") 1657-8,  n. 

by  trustees  of  harbours,  &o.  for  regulating  landing  ol  emi- 
grants (sub  tit.  **  Merchant  Shipping  Act'*) 1657-8,  n. 

by  municipal  corporations  in  England 1657-8,  n. 

as  to  pleading  suoh  by-laws    1657-8,  n. 

may  be  presumed  from  usage,  when 128 

of  Corporation  may  explain  iti*  charter 1205 

«*BY  STATUTE,"  not  guilty,  effect  of 311 

CAB  (see  Coaeh  and  Licence), 

CABMAN,  presumed  negligent,  if  lugfgage  lost  or  damaged 187 

CALENDAR  MONTH,  meaning  of    16 

when  Implied 16 

CALENDARS  of  grants  of  probate  and  administration,  where  deposited . .  1487 

how  inspected    . .   1487 

CALLS,  how  far  infant  shareholders  liable  to  actions  for 104,  n. 

persons  holding  themselyes  out  as  shareholders  are  liable  for 844 

CAMPBELL,  LORD  (see  Lord  CompbeWe  Aete), 

CANCELLATION  of  will  (see  Alterations  and  WtU) 165,  1063-71 

of  lease  does  not  work  a  surrender  by  operation  of  law 1009 

CANTERBURY,  seal  of  Frerogatiye  Court  of,  judicially  noticed 6 

CAPACITY  (see  Infant). 

CAPTAIN  (see  Ship), 

CAPTION,  settlement  examinations  need  not  have  separate,  to  each  ....     892 
so,   depositions  and    examinations  taken    by    Justices    on  criminal 
charges    487,  892 

CARE,  what  is  reasonable,  question  for  jury,  when 37a 

CARELESSNESS  (see  Negligence), 

CARNAL  KNOWLEDGE  (see  also  Bape). 

girl  under  thirteen  cannot  consent  to    104 

CARRIAGE  (see  Coaeh), 

CARRIER,  when  presumed  guilty  of  negligence 187 

may  dispute  title  of  employer 849 

of  goods,  how  far  an  insurer 1172 

of  passengerR,  not  an  n-turer 1172 

dehvery  to,   amounts  to  acceptance  by  vendee,  within  Statute  of 

Frauds,  when 1049 

in  action  against,  for  non-delivery  of  writings,  notice  to  produce 

unnecessary     452 

in  action  against,  for  loss  of  goods,  negligence  need  not  be  proved    .  .256-7 

oontract  under  Railway  and  Canal  Traific  Act,  when  valid 1093 

CASE  laid  before  counael,  how  far  privileged 911,  920 

CATALOGUE,  when  auctioneer  not  bound  by  description  in  unsigned  . .  1184 

CATHOLIC  PRIEST,  confessions  made  to,  not  privileged 879,  916-17 

aliter  in  Civil  Law,  and  in  Scotland 879,  917 

CAUSE  OF  ACTION,  how  far  admitted  by  paying  money  into  Court  (see 

Payment  into  Court)    832-7 

E^ereneet  are  to  paragraphe  ({{}  not  paget, 
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CAUSE,  PROBABLE,  question  for  judge -JS 

CAUTION  to  prisoner  against  self -crimination,  must  be  given  at  common 

law,  when 882 

when,  if  inducement  has  been  held  out    878,  882 

how  to  be  given 882 

to  prisoner  under  examination  hy  iustices,  when 888-91 

absurd  legislation  on  this  subject 888A-90 

compliance  with  Statute  on  this  subject,  how  proved    891-2 

requisite,  in  admitting  under  notice 724r 

in  offering  to  compromif>e 797 

in  receiving  verbal  admissions • . . . .     861 

verbal  confessions 862 

CAVEAT  against  marriage,  proof  and  effect  of  Registrar's  declaration  of 

vexatious  entry  of  (sub  tit.  "  Ths  Marriage  Acts  '*)    1611,  n. 

CAVEAT  EMPTOR,  application  of  maxim   1178 

CELEBRATION  of  marriage,  when  presumed  regular    143-4 

CENTRAL  OFFICE  OF  SUPREME  COURT,  seals  of,  and  of  its  several 

departments,  judiciallj  noticed 6 

subpoBDas  from,  may  issue  to  anj  part  of  England 1264 

Keneral  practice  to  procure  issue  of    1239 

fee  payable  on  issue  of 1239 

index  to  Crown  debtors  to  be  kept  in 1491o 

bills  of  sale  of  personal  chattels  to  be  filed  in  biUs  of  snle  department  of  1  120a 

signed  depositions  taken  before  examiners  to  be  filed  in 694,  1577 

enumeration  of  departments  in 1491a,  n.,  1539 

right  to  inspect  records  in    1491a 

index  to  Crown  debtors  in    1491o 

what  documents  must  be  filed  in  enrolment  department  of   1 1 1 9-26 

documents  deposited  in,  may  be  proved  by  copy    1540-41  &  n. 

without  order  of  judge  or  master,  no  affidavit  or  record  to  be  removed 

from 1534 

no  subpoena  to  issue  for  production  of  such  documente  from    1534 

CERTIFICATES,  when  admissible  without  proof  of  seal,  signature,  or 

official  character  of  party  signing  them    7-8,  1610a 

alphabetical  list  of  matters  which  may  be  proved  by 161 1  &  n. 

of  chargeability  of  paupers  (sub  tit.  *'  The  Poor  Law  Acts  ")  . .  161 1,  n. 
of  previous  conviction  of  witness,  as  evidence  to  discredit  him  . .  ]  437 
of  previous  conviction  or  acquittal  under  Lord  Brougham's  Act.  .1612-14 
of  previous  conviction  for  indictable  offence  on  second  indictment  1612-14 

of  previous  summaiy  conviction 1612-14 

proof  of  identity  of  person  must  be  given,  in  addition  to  proof  of 

conviction  or  acquittal  by 1612-14 

under  Army  Act,  1881 .1611,  n. 

under  Corrupt  and  Illegal  Practices  Act,  1883    161 1,  n. 

of  dismissal  of  charge,  in  complainte  of  assault  1615-20 

in  summary  proceedings  against  juvenile  offenders    1615-20 

in  petty  sessions  <m  several  indictable  offences 1615-20 

of  indemni^  against  oertain  chargfes,  granted  to  witnes8. . . .  1455  &  n., 

1611,  n. 

nnder  the  Reformatory  or  Industrial  Schools  Actn,  1886 1611,  n. 

under  the  Elementary  Education  Acts,  1870,  and  1873 161 1,  n. 

of  marriages  solemnized  in  foreign  countries    161 1,  n.,  1622 

of  regristration  of  places  of  religious  worship    161 1,  n.,  1621 

of  Board  of  Trade  under  Merchant  Shippmg  Act,  1894  (sub  tit. 

"5Ai/w") 1601,n. 

of  registry  of  British  ships. 1623-30 

of  competence  or  service  of  masters  or  mates  of  British 

ships 1623-30 

of  Terifloation  of  standard  weighto  and  measures  .  • 161 1,  n. 

under  Naturalization  Act,  1870 1611,  n. 

Vol  L  Mdt  with  i  971. 
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under  Patents,  Designs  and  Trade  Marks  Act,  1883 161 1,  n. 

of  costs  of  private  bills  granted  by  Clerk  of  Parliament  or  Speaker 

(sub  tit.  **  Parliamentary  Goats  '^)     1611,  n. 

of  papers  being  published  by  order  of  Parliament  (sub  tit.  "  J*ar' 

liamentary  Paper$'*)  1611,  n. 

of  validity  of  ietterspatent  having  come  in  question 1611,  n. 

of  inoorporatlon  of  Gnari^  Trustees 1611.  n. 

of  incorporation  of  Joint  Stock  Companies 1631-7 

of  proprietorship  of  shares  in  companies 1631-7 

of  capital  being  paid  up  under  Consolidation  Acts  of  1847   1637a 

of  correction  of  mistakes  in  plans,  maps,  &e.,  under  triune  Acts 

(sub  tit.  *'  The  Companisa  Clauses  Act,  1847  ") 1611,  n. 

of  copies  of  plans  and  books  of  reference  under  some  of  same 

Acts  (sub  tit.  "  The  Companies  Clauses  Aet'')    1611,  n. 

of  completion  of  works  under  the  EJcdesiastical  Dilapidations 

Act.  1871 1611,  n. 

of  completion  of  worls  under  other  Acts  (sub  tits.  "Lands  Clauses^^ 

and  ''  Markets,  ^e.  Clauses  Acts'*) 1611,  n. 

to  modify  construction  of  railway  works  (sub  tit.  *^  Railway  Clause*^ 

^.  Act*')    .^1611,  n. 

granted  by  Bowrd  of  Trado— 

under  Railway  Companies  Powers  Act,  1864 161 1,  n. 

under  Bailway  Construction  Facilities  Act,  1864    1611,  n. 

of  appointment  of  trustee  ia  Bankruptcy 1550 

of  other  matters  in  Bankruptcy 1649 

of  conformity,  granted  by  Irish  Court  of  Bankruptcy,  form  and 

effect  of 1 7 50,  n. 

of  reg^tration  of  Friendly  Society 1611,  n. 

of  amendment  of  rules  of  Friendfy  Society 161 1,  n. 

of  registration  of  Industrial  and  Provident  Societies 1611,  n. 

of  registration  under  Trade  Union  Act,  1871 161 1 ,  n. 

of  registration,  under  Building  Societies  Act,  1874    1611,  n. 

of  registration  of  medical  men 1638 

of  veterinary  surgeons    1638 

of  pharmaceutical  chemists  and  druggists 1 688 

of  dentists 1638 

of  master  sweeps  (sub  tit.  "  Chimney  Sweepers  ")  1611,  n. 

of  qualification  of  solicitors  to  practise    1639 

of  acknowledgment  of  deeds  by  married  women 1540- 1 ,  n. 

of  ag^,  granted  by  surgeons  under  Factories  Acts 1640-5 

of  cattle  being  diseased,  made  by  inspector  (sub  tit.  **  Diseases  of 

Animals'')   1611,  n 

of  analysis  to  detect  adulteration  (sub  tit.  **  Sale  of  Food  and 

Drugs'")  1611,  n 

of  Begrifllarar-General  that  caveat  against  marriage  has  been 

entered  vexatiously  (sub  tit.  '*  The  Marriaye  Acts  ") 1611,  n. 

of  registry  or  re-entry  of  judgments,  &c.,  in  Ireland  (sub  tit. 

**  Registration  of  Aseur antes,  ^.,  in  Ireland'*) 1611,  n. 

under  Transfer  of  Land  Act,  1862  (sub  tit.  "  Title  ") 161 1,  n. 

under  Declaration  of  Title  Act,  1862  (sub  tit.  "  Title")    1611,  n. 

of  searches  in  register  of  deeds,  &c.,  in  Yorkshire  or  Middlesex  . .  1652b 

of  memorials  of  judgments,  &c.,  registered  there     1647 

of  enrolment  indorsed  on  registered  instrument  (see  Enrolment)  . .   1647 
of  expenses  g^ranted  to  prosecutor  and  witness  by  magistrates. .  1*258-59 

g^ranted  by  notary,  whether  recognized 6 

of  naturalization  and  of  re-admission  to  British  nationality  (sub  tit. 

"  Naturalization  ") 1611,  n. 

foreign,  of  conviction,  how  proved  under  Extradition  Act  1560 

at  common  law,  of  matters  of  fact  inadmissible 1784 

though  g^ven  by  persons  in  official  situation    1784 

of  sovereign,  under  sig^  manual,  inadmissible    1784 

made  evidence  by  ntatement  of  certain  facts,  no  evidence  of  other 

statement 1784 

Rrferenees  are  to  paroi/raphs  ({§)  not  pages* 
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of  judge,  when  neoessarj  to  entitle  party  to  oosts 39-9b 

to  deprive  party  of  costs    39-9b 

how  proved 1686 

CERTIFIED  COPY  (see  Ci>py), 

alphabetioal  list  of  documents  whioh  may  he  proved  hy   1601,  n. 

CESTUI  QUE  TRUST  (see  Trustee). 

CESTUI  QUE  VIE,  death  of ,  when  presumed 198,  200 

lessee  may  show  lessor's  title  expired  hy  death  of 102 

CEYLON,  presumption  as  to  marriage  in,  from  hahit  and  repute   ......  172,  n. 

CELAIRMAN  of  meeting  of  creditors  to  keep  minutes 1652 

proof  and  admission  of  suoh  minutes 1652 

CHAMBERLAIN,  LORD,  records  of  office  of,  now  in  Record  Office  . .  1485,  n. 

CHANCERY  DIVISION, 
rule  of, 

as  to  what  amount  of  evidence  necessary 966 

as  to  reading  whole  of  answer 730 

as  to  precluding  parties  from  setting  up  secret  equities,  when     . .     841 

as  to  enforcing  representation  made  in  treaty  for  marriage 84 1  -2 

as  to  admitting  parol  evidence  and  declantions  of  intention  to 

rehut  an  equity  (see  Rebutting  an  Equity) 1227-3 1 

as  to  presuming  undue  inflaenoe  with  respect  to  deeds  of  gfift. ...  151-2 

as  to  presuming  fraud  where  reversion  dealt  with 153 

this  rule  noWabolished  hy  Statute 153 

as  to  incumhrances,  when  paid  off  hy  tenant  for  life 154 

as  to  interpreting  charitable  grants 155 

as  to  joint  tenancy 157 

as  to  presuming  mistake  with  respect  to  the  number  of  legatees    . .  1223 
as  to  requiring  proof  of  deeds  by  attesting  witness  on  petition,  &c.  1842 

as  to  calling  all  attesting  witnesses  to  wuls 1854 

orders  of,  and  proceedings  in,  provable  by  office  copies 1638 

old  Common  Law  Seal  of,  judicially  noticed 6 

seal  of  old  Enrolment  Office  in,  judicially  noticed 6 

records  in  old  common  law  side  of,  provable  by  office  copies  (sub  tit. 

''Relume  to  Write'') 1542  &  n. 

documents,  in,  when  taken  or  sworn  abroad,  how  proved 11-12,  1560 

proof  and  effect  of  documents  enrolled  in  Enrolment  Office  of  ....  1647  &  n. 
what  preliminaries  must  be  proved  in  giving  evidence  of  decrees  in  . .  1574a 

of  depositions  in 1576 

if  ancient 1585 

admissibility  and  effect  of  decrees  in  (see  Puhlie  Recorde  and  Documente). 

how  far  evidence  in  nature  of  reputation 624-7 

must  for  this  purpose  be  final , .     626 

of  old  answers  in,  as  evidence  against  defendant    • 727 

in  criminal  proceedings    899 

as  evidence  m  matters  of  pedigree 651 

of  old  biUs  in,  as  evidence  of  aiimissions 859,  1576,  1753 

as  evidence  in  matters  of  pedigree  651 

of  answers  to  interrogfatories  for  or  against  co-defendants  ••••••     754 

of  demurrers  in 1753 

of  pleas  in  .•. 1758 

CHANCERY  (IRELAND)  ACT,  1867  (see  TabU  rf  BtahUee,  30  k  81 
Vict.  c.  44). 

CHANCERY  PROCEDURE  AMENDMENT  ACT  (see  TabU  of  Statutee, 
15  &  16  Vict.  o.  86). 

CHANNEL  ISLANDS  (see  Jereey  and  Guemeey). 

CHANNELS  OF  INFORMATION,  by  informers  to  Govenmient,  privi- 
leged   939-41 

VoL  I.  ende  with  {  971. 
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CHAPEL,  when  presamed  registered  to  edelxute  marriages 143-4 

when  presamed  dvlj  coiueGrated • 14S-4 

CHAPTER-HOUSE, 

registers  of,  admissible  as  poUio  books  (sab  tit.  **  EceUnattieal  Doem- 

menu  ") 1696,  n. 

where  docameats,  former! j  kept  in  Westminster,  now  deposited    ....  1484 
original  Acts  of  Parliament  deposited  in  tower  adjoining  Westminster.  1484 

CHARACTER  of  party,  when  admissiUe  evidence 349-63 

definition  of  term 350 

witness  can  only  give  eridenoe  of  general  repute 350 

bat  may  give  negative  evidence 350 

practice  of  oamng  witnesses  to,  when  established 354 

1.  in  orimiiial  cases : — 

evidence  of  good,  to  raise  presamption  of  innocence 349 

of  bad,  to  raise  oonnter  presumptioQ 852 

admissibiUty  for  these  porpoees  confined  to  criminal  cases   • .  354 

not  admissible  in  Revenue  mformations    854 

nor  in  civil  actions,  unless  general  oonduot  put  in  issae    ....  355 

2.  in  civil  actions,  evidence  of  bad,  when  admissible  to  lessen 

damages ....  356-61 

of  husband  or  wife  in  petitions  for  damages  on  ground  of 

adultery  358 

<yf  daughter  in  sednction  • 356-7 

of  plaintiff  in  breach  of  prexmse  of  marriage 357 

whether  of  plaintiff  in  action  for  defamation  f     •     357 

evidence  of  plaintiff^H  good,  inadmissible^to  inflame  damages..    362 

unless  counter  proof  offered I 362 

S.  evidence  of  bad,  admissible  to  impeach  yeracity  of  witness ....     363 

extent  of  this  rule 1470 

of  proseoutrix  in  indictment  for  rape 363 

of  party*s  own  witness,  cannot  be  impeached  by  general 

evidence  1426 

prisoner  calling  witnesses  to,  entitles  prosecutor  to  reply ....     387 

this  privilege  to  be  exercised  with  discretion    387o 

not  usual  to  cross-examine  witnesses  to    1429 

how  far  witness  must  answer  questions  degrading  to  his  . .  1459-62 
eharaeter  of  impeaching  witness  may  be  impeanhed  in  turn. .   1473 

how  far  this  plan  of  recriminatioQ  can  be  carried   1473 

to  support  witness  attacked,  eridenee  admissible  of  his  good..  1476 
official  character  of  party,  when  admitted  by  his  acting  in  .  .801-3 

of  another,  when  admitted  by  reoogniziog  it  802-3 

of  any  one,  when  presumed  from  acting   771 

CHARGE ABILnT  of  pauper,  proof  and  admissibility  of  cerUfioate  of 

(sub  tit.  "  The  Poor  Law  AeU**) 1611,  n. 

notice  of,  how  signed  and  served « .  .1103-4 

CHARGE  D'AFFAIRES  (see  Ambassador). 

CHARITABLE  TRUSTS  ACTS  of  1853  and  1855  (aee  TabU  of  Statutes, 
16  &  17  Viot.  c.  137,  and  18  &  19  Vict.  c.  124). 

CHARITY  grants  explained  by  evidence  of  acts  of  founder    1204 

presumptions  respecting • , .     155 

eemfeyanee  to  charitable  uses  undtr  Mortmain  Act : — 

must  be  by  deed  attested  by  two  witnesses 1110 

must  be  proved  by  attestingwitness  (sub  tit.  "  Charity  ")  11 10, 1839-41,  n. 

deed  must  also  be  enrolled • 1119 

date  and  fact  of  enrolment,  how  proved   , . .  1650 

what  deeds  exempted  from  this  rale  as  to  enrolment 1119 

accounts  of  trustees  of,  how  inspected    1504-21,  n. 

CHARITY  COMMISSIONERS,  seal  of,  judicially  noticed    6 

and  inspectors,  may  enforce  attendance  of  witnesses,  how 1329,  n. 

board  of,  may  enrol  documents  relatmg  to  charities 1127 

minutes  and  orders  of  board,  how  proved    1601,  zu 

£eferene$s  are  to  paragraphs  (§{)  not  pages, 
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faome  papers  of,  in  oastody  of  Master  of  the  BoHb  ••••••••.. 1486,  n. 

othm  deposited  in  Petty  Bag  Office 1642,  n. 

oertificateB  <n  inoorporation  to  trostees  of  certain  oharities  may  be 
granted  by  1611,  n. 

CHART£!R-PABTY,  party  signing  in  own  name  cannot  prove  he  was 

mere  surety  or  agent    1163,  1164 

but  may  give  such  evidence  to  charge  or  benefit  unnamed  principal  . .  1 163 
terms  used  in,  may  be  explained  by  usage 1162  &  n.,  1163 

CHARTERS,  how  proved » 1626 

when  to  be  explained  by  evidence  of  usage 1206 

when  presumed  from  long  enjoyment    130 

date  inserted  in,  cannot  be  gainsaid 86 

CHARTS  OF  PEDIQRBE,  when  admissible  662,664-6 

CHAR77ULARIES  in  custody  of  Master  of  Rolls    1485,  n. 

how  inspected  ••..... 1481  et  »eq, 

how  proved 1638 

CHASTITY,  evidence  to  impeach  character  for,  on  indictment  for  rape  . .     363 

CHATTELS,  interest  in,  how  transferable 976 

bills  of  sale  of,  must  be  filed  in  Central  Office,  when H20a 

inspection  of,  when  ordered  « • 660 

real  of  wife,  -vested  in  husband  by  marriage,  when    1016 

what  warranty  implied  in  sale  of 1177 — 80 

CHEMISTS  AKD  DRUGGISTS,  register  of,  how  proved    1638 

CHEQUE,  presentment  of,  within  what  time  and  hours  allowable  32 

payable  to  order,  when  banker  may  cash 72 

may  now  be  poet-dated 860 

CHIEF  CLERK  in  Chancery  Division,  witncM  how  made  to  attend 

before 1284 

may  administer  oaths,  when    1386 

CHILD-BEARING,  women  past  age  of,  when  presumed 106 

CHILD -MURDER,  mother  indicted  for,  may  be  convicted  of  conceal- 
ment of  birth 269-70A 

what  facts  raised  presumption  of,  under  old  Statute  116,  n. 

CHILDREN,  tendency  to  believe,  natural  to 60 

competency  of  (see  Competenep)   • 1377 

credibility  of 66 

conclusive  preeumptionM  respecting  (see  Infant) 104 

disputable  presumptions  respecting  (see  Infant) 189 

at  what  age  oath  may  be  taken  by     1377 

whether  trial  can  be  postponed  to  allow  instruction  of 1377,  n. 

dying  declaration  of,  inadmissible,  if  too  young  to  have  been  witness..     717 
evidence  not  on  oath  may  be  given  by, 

under  Criminal  Law  Amendment  Act,  1886     1389o 

under  Prevention  of  Cruelty  to  Children  Act,  1894    1389D 

statements  by,  made  recent!  facto,  inadmissible  under  similar  circum- 
stances       668 

when  leading  questions  may  be  put  to 1406 

in  Statute  of  Distributions  mean  legitimate  children 168 

in  a  will,  mean  legitimate  children 168 

CHIMNEY  SWEEPER  must  prove  age  of  climbing-boy,  when 872-4,  n. 

must  be  registered  1611,  n. 

entry  in  register,  how  proved.  • 1611,  n. 

CHINESE,  how  sworn 1 388,  n. 

CHIROGRAPH,  records  of  office,  are  in  custody  of  Master  of  Rolls . . .  i486,  n. 

how  inspected 1481  et  uq, 

how  proved 163S 

Vol.  /.  muU  with  §  971. 
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CHOSES  IN  ACTION  aasigiiable  by  signed  writing 997 

CHRISTIAN  NAME  (see  Name). 

CHRONICLES,  when  admiwible 1785 

CHURCHWARDEN,  presomption  of  appointment  of,  from  acting •     171 

OQStom  of  electing,  provable  by  hearsay 618 

CIPHER  (Bee  Cfphir). 

CIRCUMCISION,  entry  of,  in  book  of  Rabbi,  no  proof  of  age  (mib  tit. 

"  JwDuh  BegUUr*  ") 701,  1692,  n. 

CIRCUMSTANTIAL  EVIDENCE,  nature  of 63-9 

weight  of,  compared  with  direct  evidence 66-8 

**  ciroumBtancee  cannot  lie,"  falae  maxim    66 

dangers  peculiar  to   67-9 

CITIES,  how  far  jndidally  noticed 17 

CITY  OF  LONDON  PAROCHIAL  CHARITIES  ACT.  1883, 

Order  in  Council  under,  effect  of 1663iL-4,  n. 

CIVIL  BILL  COURTS  IN  IRELAND,  powers  of  amendment  granted  to    247 

service  of  process,  how  proved  in,  if  officer  absent 702 

decree  of,  how  proved 1554,  n.,  1572 

prisoners  may  be  brought  beforo,  as  witnesses,  when  1276,  n. 

judgments,  decrees  and  orders  of  Supreme  Court,  how  provable  in    . .  1544 

CIVIL  SUIT,  witness  must  answer  questions  though  it  subject  him  to  . .  1463 
must  produce  documents,  though  their  production  may  subject  him  to  1464 

this  rule  does  not  indnde  title  deeds 1464 

evidence  of  ff eneral  character  inadmissible  in • 854 

exception  whero  gfeneral  conduct  put  in  issue •.... 355 

whero  object  to  affect  damages 856 

CLAIMS  to  future  tities,  ftc.,  kept  alive  by  actions  to  perpetuate  testimony    544 

CLERGY  DISCIPLINE  ACT,  1892  (see  TabU  of  Statutes,  55  &  66  Vict 
c.  32), 

witness,  how  made  to  attend  under  1287 

in  prosecution  under,  old  ecclesiastical  rules  of  evidence  prevail 966 

dei^dant  is  a  competent  witness    1358 

but  is  subject  to  cross-examination    1858 

within  what  time  offences  against,  must  be  tried  76-8,  n. 

CLERGYMAN  (see  P^tom). 

CLERICAL  DISABILITIES  ACT,  1870  (see  Table  of  Statutes,  33  &  84 
Vict.  c.  91), 

enrolment  of  deed  of  relinquishment  under 1119 

proof  of  such  enrolment   1653 

CLERK,  no  presumption  as  to  time  of  hiring 177 

not  subject  to  rule  as  to  month's  warning    34a 

of  barrister  or  solicitor,  within  rule  of  privileged  communications  ....  920 

other  clerks  not 916 

CLERK  OF  THE  CROWN  IN  CHANCERY,  his  official  department  of 

Central  Office  (sub  tit.  ** Ballot  Act")    1504-21,  n. 

inspection  of  docmnents  deposited  with,  under  Ballot  Act 1604-21,  n. 

proof  of  such  documents  (sub  tit,  **  Farliammtary  Eleelione  ")    ....  1601,  n. 

CLERK  OF  THE  PEACE,  maps  and  documents  deposited  with, 

how  inspected  (sub  tit.  **  Parliamentary  Documente hepoeit  Act**) . .  1504-21,  n. 

how  proved  (sub  tit.  <*  Bailwaye  ")    1601,  n. 

certificate  of  corrections  of   1611,  n.,  1637a,  £rrata 

certain  convictions  to  be  certified  hy   1555o,  n. 

minute  book  of,  when  admisidble    1571 

oop7  of  order  oif  justices  for  making  highway  district,  certified  bj.  .1571,  n. 

Mrferemcet  are  to  paragraphs  ({{)  not  pages, 
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CLERK  OF  BECOHDS  AND  WRITS  now  abolished 16991. 

vas  bound  to  furnish  oertified  copies  of  btflM,  answers  and  depositions 
in  his  custodj    1599a 

CLIENT  (see  Privileged  OmmunicationM  and  SoliHlar), 

how  far  bound  by  admissionM  of  counral  783 

by  oompromise  made  at  trial 783 

by  admissions  of  solicitor 772-4 

presumption  against  deed  of  gift  by,  to  solicitor 161 

CLOCK  (see  Seimt{/lc  Imtrument), 

CLOSE,  parol  evidenoe  to  explain  meaning  of,  when  admissible    1128 

CLOVER,  is  oontraot  for  sale  of,  within  sect.  4  of  Statute  of  Frauds  P. . . .   1042 

CLUB,  members  of,  presumed  to  know  the  rules  of 812 

committee  of,  restrained  by  court  when  acting  contrary  to  justice. .  1730,  n. 

COACH,  owner  of,  overloading,  estopped  fiom  denying  that  accident 

occurred  from  that  cause  (see  Colluum) 856 

owner  of,  presumed  negligent,  if  lugg^age  lost  or  damaged 187 

agreement  between  owner  and  driver  or  conductor  ol  metropolitan 

stage,  must  be  in  writing 1099a. 

and  must  be  signed  by  driver  or  conductor  in  presence  of  a  wit- 
ness  1099a,  1839-41,  n. 

proof  of  licences  to  owners,  drivers,  &c.,  of  (sub  tit.  '*  Public  Con^ 

veyane$9  ")    1601,  n. 

admissibility  and  effect  of  licence  to  owner  of  (sub  tit.   "  London 
Hackney  Carriagee  Act**)    1778-80,  n. 

COAL  MINES  and  oollieries,  rules  established  in,  how  proved  (sub  tit. 

**Mi$te9*')    1667-8,  n. 

CO-CONSPIRATOR  (see  Conspirators), 

CO-CONTRACTOR  (see  Joint  Contractors), 

CO-DEFENDANT,  competency  of,  in  Criminal  Courts 1357 

in  action  of  tort,  admission  by,  not  evidence  against  other  defendants  761 

same  rule  in  criminal  proceedings 761 

apparent  exception  where  inhabitants  prosecuted 752 

statements  of  defence  of,  not  evidence  for  or  against  other  defendant . .  754 

unless  both  have  a  joint  interest 754 

answer  to  iutenogatories  of,  not  evidenoe  for  or  against  other  defen- 
dant    764 

when  wife  incompetent  witness  for  husband,  in  criminal  trial 1363 

CODE  NAPOLEON  (see  France), 

CODICIL,  effect  of,  in  confirming  will    1061 

in  revoking  will 1063 

in  reviving  will 1072 

how  signed 1050 

when  presumed  to  have  been  revoked  by  cancellation  of  will   165 

COERCION  of  married  women,  presumption  as  to    190 

CO-EXECUTOR  (see  Sxceutor), 

COFFEE-HOUSE,  keeper  of,  presumably  included  in  term  * '  Inn  -keeper  *' . .     187 

COFFIN- PLATE,  inscription  on,  admissible  in  matters  of  pedigree 662 

provable  by  copy 438,  663 

COGNOVIT,  how  attested  (see  Warrant  of  Attorney ^ 1111-17 

right  to  inspect 1491b 

in  personal  action  requires  reg^istration  within  seven  days  after  execu- 
tion in  Central  Office,  Bills  of  Sale  Department 1120 

means  of  proof  of  registration  in  such  office  of    1120 

Vol.  J.  nUU  with  §  971. 
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COHABITATION'  (see  IfUirett),  presumption  of  maniage,  from 172 

presomption  of  legitimacy,  from    106 

presumption  of  impotenoe  from  ineffectual,  for  three  years 194 

when  it  precludes  the  parties  from  denying  their  marriage 842 

is  a  kepi  mistress  a  competent  witness  for  protector  in  Criminal 
Conrt  P 1366 

COIN,  presumption  of  g^t  from  possession  of  quantity  of  oounterfeit. . . .  127o 

of  coining  tools,  &o 372-4,  n. 

indictment  for  uttering  base,  other  ntterings,  &c.,  eyidenoe  of  guilty 

knowledge  on 345 

when  witnesses  to  be  paid  their  expenses  on   1253,  n. 

doctrine  of  coercion,  when  wife  charged  with  uttering  base    191 

how  proved  to  be  base 656 

judicial  notice  taken  of  positiTe  and  relatiye  value  of  current 16 

COINCIDENCES  in  testimony,  effect  of 59-60 

COLLATERAL  /arte,  connection  between,  and  fact  in  dispute,  test  of 

truth  63 

evidence  of,  generally  inadmissible,  and  why 316 

illustrations  of  rule 317- 19 

exception,  where  subject  directly  connected  witli  matter  in  issue . .     320 

custom  of  one  manor  inadmissible  to  prove  custom  of  another 320 

except  after  proof  of  sufficient  connection 320 

acts  of  ownership  on  one  part  of  continuous  property  admissible  . .  323  &  n. 

judge  must  decide  upon  the  suificiency  of  connection    325 

usually  excluded  in  criminal  cases 326 

unless  crimes  so  oonnected  as  to  form  one  transaction   327 

doctrine  of  election  (see  Election)    329-34 

one  witness  can  prove,  in  treason 955 

admissible  to  establish  identity  of  prisoner 336 

to  corroborate  witness 336 

to  illustrate  opinions  of  scientific  witnesses  335 

to  prove  knowledge,  intent,  good  faith,  or  midice  of  party . .     838 

judgments  as  to,  not  conclusive 1711 

tMKtf,  as  to  secretion  of  witness  by  prisoner,  to  let  in  his  deposition  in 

Ireland   496-8 

jMro/ a^fVMM^n^  not  excluded  by  writing 1147 

writinjfs  need  not  be  produced,  when 405 

COLLECTOR,  entries  against  interest  made  by  deceased,  admissible  ....     673 

how  far  necessary  in  such  cases  to  prove  appointment  of 683 

admission  of  being,  from  acting  as  such   801 

COLLEGE,  sentences  of  deprivation  or  expulsion  by,  judgments  in  rem 

(sub  tit.  ''Deprivation,  fe/*) 1675,  n. 

admissibility  of,  on  trial  of  indictment 1681 

inspection  of  books  of  College  of  Physicians 1498-9 

COLLIERIES,  rules  established  in,  how  proved  (sub  tit.  «  JTiiiM") . .  1657-8,  n. 

COLLISION,  in  cross  actions  for,  verdict  sometimes  for  both  plaintiffs  . .  1700 

ol  vessels,  presumptions  in  cases  of    206 

regulations  for  preventing,  how  proved  (sub  tit.  **Ship»**) . ,  1 601 ,  n. 
in  cases  of,  rule  ol  the  Admiralty  Division 1700,  n. 

COLLUSION  (see  Fraud}. 

COLONIAL  STOCK  ACT,  1877  (see  Table  of  Statute*,  40  k  41  Vict.  c.  59). 

what  certificates  may  be  granted  under 1611,  n. 

how  proved  1611,  n. 

legisters  kept  under,  admissibility  of 1777 

right  of  inspecting  documents  under 1498*  9,  n. 

what  documents  under,  must  be  attested  (sub  tit.   "  Fotoers  of 
Attorney*')    , 1839-41,  n. 

JSrferenees  are  topmugraphe  (}§)  notpagm, 
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COLONY,  judgments  of,  pasio&aprs  (f }) 

how  proved •  • I'i 

effect  of  (see  Public  Eecordt  and  Doeununti)  1724-46 

laws  of, 

not  judioially  noticed    6 

how  proved 9,  1423-26 

prodamationH,  treaties,  and  aote  of  state  of,  how  proved 9,  1628 

seals  of,  or  of  colonial  courts,  when  jadidally  noticed 10 

zegfisters  of,  when  admissible 1593 

depositions  concerning  offences  committed  in 600 

suits  in,  aided  by  examinations  taken  in  England,  Ireland,  or  Scotland  1313 

rules  of  evidence  of,  cannot  affect  proceeding^  in  our  courts 49 

oourts  in,  how  far  governed  by  English  and  Irish  rules  of  evidence  . .   1667 

presumed  to  act  within  their  jurisdiction 86 

attendance  of  witnesses  before  judges  of,  acting  as  Commissioners. ...  1311 

COMITY,  spirit  of,  presumed  to  exist  among  nations 213 

COMMENCEMENT  OF  ACriON  (see  LimUatumd). 

COMMISSION  (see  Ikpoaitiou;  Evidence  on  CommiMum^  Examiner.) 

to  examine  witnesses,  under  1  Will.  4,  o.  22,  or  3  &  4  Vict.  c.  105. .  600,  n. 
civil  procedure  under  1  Will.  4,  c.  22,  superseded  by  B.  S.  C.  1883. . . .  604 

to  examine  witnesses  under  B.  S.  C.  1883    . .' 603-4 

how  obtained 604 

whether  Commissioners  must  be  sworn,  doubtful 611 

Commissioners  authorized  to  examine  witnesses  resident  in  foreign 

countries 611 

Commissioners  must  substantially  follow  their  instructions 613 

Commissioners  may  transmit  home  either  original  documents  or  copies, 

or  extracts,  when 618 

to  examine  witness,  whcm  granted  by  Probate  and  Divorce  Division  . .     618 

by  con^esponding  Courts  in  Ireland.     618 

by  Courts  of  Bankruptcy    619 

by  County  Courts 620 

from  Crown,  how  proved 1626 

to  inquire  into  charges  agsinst  parsons • 1287 

into  corrupt  praotioes  at  general  elections 1326 

COMMISSIONEBS  (see  Commiaaion). 
of  charity  (see  Charity  Commieeioneri^, 
of  customs  (see  Ctutom  Souae), 
of  endowed  schools  (see  Endowed  8cKooU)» 
of  excise  (see  Exeiae^  Inland  Revenue). 
of  indosure  (see  Ineloaure  Oommiaaionera), 
of  inland  revenue  (see  Inland  Bevenue), 
of  lunacy  (see  Lunacy). 
of  her  Majesty* s  Treasury  (see  Treaaury). 
of  patents  for  inventions  (see  Patenta). 
of  public  baths,  inspection  of  accounts  of  (sub  tit.  "  Batha  and  Waah* 

houaea")    1604-21,  n. 

proof  of  books  of  orders  and  proceeding^  of  (sub  tit. 

"  Public  Batha ") 1696-7,  n. 

of  publio  works  in  England  or  Ireland  (see  Pitblic  Worka), 

of  railways  (see  Railway  Commiaaionera), 

of  sewers  (see  Sewera  Commiaaionera). 

of  stamps  and  taxes  (see  Inland  Revenue), 

of  lands  for  England  (see  Land  Commiaaionera  for  England^, 

of  tithes  (see  Tithe  Oofnmiaaionera). 

of  prisons  (see  Priaon  Act,  1877). 

of  woods  and  forests  (see  Wooda  and  Fortata), 

COMMITMENT,  jurisdiotion  must  appear  on  face  of 147 

COMMITTEE  (see  ffouae  of  Lorda,  Houae  of  Cowmona^  Joint  Stock  Com- 
paniea^  Judicial  Committee^  Lunatic). 

VoL  I.  enda  with  {  971. 
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COMMON,  rights  of,  when  bazred  by  PreeoriptLoii  Act 76a,  n. 

how  taken  ont  of  Act  75a,  n.,  1092 

presumption  as  to  rights  of  lord  over 122 

encroachments  on 122a 

right  of,  when  provable  bj  reputation 613 

when  not 614 

must  be  created  or  assigned  by  deed   973-74 

COMMON  LAW  (see  Courts  of  late). 

COMMON  LAW  PROCEDURE  ACT,  1852  (see  Table  of  Statutei,  16  k 
16  Vict.  o.  76). 

COMMON  LAW  PROCEDURE  ACT  (IRELAND),  1853  (see  TabU  qf 
Statutes,  16  &  17  Vict.  c.  113). 

COMMON  LAW  PROCEDURE  ACT,  1864  (see  Table  cf  Statutes,  17  ft 
18  Vict.  c.  126). 

COMMON  LAW  PROCEDURE  ACT,  1860  (see  TabU  of  Statutes,  23  k 
24  Vict.  o.  126). 

COMMON  LODGING  HOUSES  (see  also  Lodging  Houses),  legistera  of, 

how  proved 1601,  n 

by-laws  of,  made  in  Ireland,  how  proved 1657-8,  n 

made  in  England,  how  proved  (sub  tit.  **  Fublie  Health 
Act'') 1667-8,  n. 

COMMONS,  HOUSE  OF  (see  House  of  Commons,  Parliament). 

COMMUNICATIONS  (see  Privileged  Communications). 

COMPANIES  (see  Joint  Stock  Companies). 

COMPANIES  ACTS,  1862  and  1867  (see  Joint  Stock  Companies  and  Table 
of  Statutes,  25  &  26  Vict.  o.  89 ;  and  30  &  81  Vict.  o.  131). 

COMPANIES  CLAUSES  CONSOLIDATION  ACTTS  (see  Consdidatien 

Acts). 

COMPARISON  of  handwriting  (see  Handwriting)    1869-76 

of  property  found  on  prisoner  with  sample  piodnced  1^  prosecutor   . .     666 

COMPENSATION  (see  Amends). 

judgments  in  cases  of,  under  Lands  Clauses  Consolidation  Act,  1846, 

how  proved 1555b,  1672 

In  cases  of,  with  Commissioners  of  Sewers,  witnesses  how  made  to 

attend  (sub  tit.  **  Setcers  Commissioners  ")     1329,  n. 

to  families  of  persons  killed  by  accident,  must  be  sued  for  within 

twelve  months    73 

for  injuries  under  Employers*  Liability  Act,  also  within  tw^ve  months      73 

COMPETENCY  (see  also  Oaths  Act,  1888). 

of  evidence  or  of  witness,  question  for  judge    2,  23a 

reasons  of  common  law  for  considering  certain  witnesses  not  to  be 

possessed  of 1342-43 

old  rule  of,  discussed  and  condenmed    1342-43 

in  1833  earliest  Act  enlargiriK 1344  ft  n. 

Lord  Denman's  Act,  6  ft  7  Vict.  c.  86 1347 

abolished  incompetency  from  crime  or  interest    1347 

County  Courts  Act,  1846 1348 

rendered  parties  and  wives  admissible  witnenHee 1348 

liord  Brougham's  Evidence  Act,  1851 1349 

rendered  parties  competent  and  compellable  witnesses  in  civU  cases  1349 

beneficial  results  of  this  Act 1360 

defective  in  not  rendering  married  persons  where  both  not  a  party 

competent    1351-62 

this  defect  in  Evidence  Act,  1851,  cured  by  Evidence  Amendment 

Act,  1853     1351-52 

proviaions  of  that  Act 1361-62 

References  are  to  paragraphs  (§§)  not  pages. 

(40) 


INDEX. 

COMPETENCY— MfifiiitiMf.  pasaob^fbb  ({)) 

action  for  breach  of  promiBe  of  maniage  excepted  from  Acts  of  1851 

and  1863 1351-2,  1368 

this  exception  now  repealed 1366 

bat  plaintiff  in  saoih  action  mnat  be  corroborated    1366 

parties  to  soits  instituted  in  consequence  of  adultery  were  also  ex- 
cepted from  Act  of  1861  1363-64 

so  also  were  their  husbands  and  wives    1361-2 

these  persons  were  rendered  only  partially  competent  bjDivoroeAct  1364 

now  admissible  under  Mr.  Denman's  Act    1366a. 

but  not  bound  to  answer  questions  respeoticg  adultery 1366a 

DOW  four  dttoecs  of  penons  incompetent  to  testify 1366 

lit  blasB,  defendants  in  Criminal  Courts  or  charged  before  justices 
with  minor  offences : — 

incompetent  to  testify  for  or  against  themselves •...•••..  1367 

also  to  testify  for  or  against  co-defendants  1367 

unless  nolle  prosequi  be  entered,  or  witness  be  acquitted 1367 

defendants  competent,  howeyer,  in  penal  proceedings  in  Ecclesias- 
tical Courts    1368 

in  qui  tam  actions    1368 

in  filiation  cases 1368 

in  proceedings  under  Acts  relating 

to  revenue 1369 

under  Merchant  Shipping  Act, 

1894    1360,  n. 

under   Mines   Regulation    Acts, 

1872    1360,n. 

under  Army  Act,  1881    1360,  n. 

under  Corrupt  and  Ulegfal  Prac- 
tices Act,  1883 1360,  n. 

under  various  other  recent  Acts.  .1360,  n. 
in  courts-martial  consequent  on 

loss  of  ship,  when  (see  Brrata) .  1 360,  n. 
on  trial  of  indictment  for  sending 
unseaworthy  ship  to  sea ... .  1360,  n. 
Lord  Brougham's  Evidence  Act,  1861  not  a  disqualifying  Statute. . . .   1361 
all  defendants  in  criminal  proceedings  should  be  competent  wit- 
nesses    1342-43 

duty  of  prisoner's  counsel  as  to  stating  facts 1361a 

examples  of  special  statutes  rendering  defendants  in  certain  criminal 

proceeoingB  competent 1360,  n. 

when  one  of  many  persons  charged  with  a  nuisauoe 1360,  n. 

e.g.,  pariah  indicted  for  non-repair  of  road 1360,  n. 

2nd  class,  husbands  and  wives  in  criminal  proceedings : — 

extent  and  application  of  rule ••••.  1362 

wife  cannot  testify  to  facts  happening  before  marriage    1363 

to  fact  of  marriage 1363 

when  wife  inadmiesible  for  or  against  co-defendant  of  husband . .   1363 
admissible  when  husband  previously  removed  from  record  . .  1357,  1366 

rule  confined  to  lawful  marriages 1366 

on  trial  for  bigamy,  first  wife  cannot   prove  marriage  with 

defendant    1366 

alter  first  maniage  proved,  second  wife  competent  for  or  against 

prisoner   1366 

but,  it  seems,  not  before  first  marriage  proved    1366 

wife,   though  incompetent,   may  be   produced  in  court  to  be 

identified 1363,  n. 

is  mistress  competent  witness  for  protector  P    1366 

can  supposed  husband  or  wife  prove  invalidity  of  marriage  P  . . . .   1366 
oan  par^  who  has  stated  witness  to  be  his  wife  deny  that  fact  P. .   1366 

is  wife  competent  against  husband  by  his  consent  P 1367 

wife  oompetent,  though  her  evidence  may  tmtd  to  subject  husband 
to  criminal  charge 1868 
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is  wife  compellable  to  testify  in  rach  oasef 1369 

husband  and  wife  in  civil  suit  may  contradict  and  discredit  eadh 

other , 1370 

wife  of  prosecutor  may  be  called  to  contradict  him    1370 

may  give  eridenoe  for  the  Oo wn  or  Ihe  prisoner  1 365 
husbands  and  wives  competent  witnesses  under  several  recent 

Acts 1360,  n. 

husbands  and  wives  competent  witnesses  where  one  charged  with 

injuring  other 1371 

e.g.,  on  indictment  for  forcible  or  fraudulent  abduction  ....  1371 

or  for  being  accessory  to  rape 1371 

or  for  any  offence  against  the  liberty  or  person  or  pro- 
perty of  prosecutor 1371-71A. 

wife  may  exhibit  articles  of  the  peace  against  husband    1371 

can  she  prove  facts,  which  may  be  proved  by  other  witnsbses  P  . .   1371 

is  wife  admissible  against  husband  in  treason  P 1372 

dying  declarations  of  either  admissiMe  where  other  charged  with 

homicide 717 

3rd  dass,  wUnesatt  omitted  firom  or  miadeeoribed  in  Uttf  in  treason : — 

what  list  must  contain 1373 

at  what  time  it  must  be  served  on  defendant 1373 

when  objection  to  service  of  list  must  be  taken 1373 

rule  does  not  apply  to  treason  in  injuring  person  of  Sovereign . .  1373,  n. 
4th  class,  persons  incapable  of  comprehending  the  nature  of  an  oath 
or  of  giving  rational  answers  to  plain  questions : — 

e.g.,  idiots,  lunatics,  drunJcards,  little  children 1376 

incapacity  only  co-extensive  with  defect 1375 

e.g.,  lunatic  competent  in  lucid  interval 1375 

drunkard  competent  when  sober   1375 

postponement  of  trial  when  defect  appears  to  be  temporary 1375 

at  what  time  application  for  pos^nement  should  be  made 1375 

deaf  and  dumb  witnesses  formerly  presumed  incompetent    1376 

now,  if  proved  to  have  capacity,  competent    1376 

instance  of  trial  where  all  witnesses  deaf  and  dumb 1376,  n. 

how  examined    ., , 1376 

children,  when  admissible  witnesses 1377 

no  precise  rule»  respecting  age,  intelligence,  and  knowledge  re- 
quisite    1377 

at  eight  or  nine  years  old,  in  practice  admitted 1377 

judge  must  decide  on  degree  of  intelligence  and  knowledge  .  .23a,  1377 

occasional  want  of  discretion  in  dealing  with  these  cases 1377,  n. 

Littie  Jo,  in  Bleak  House 1377,  n. 

law  places  no  reliance  on  unsworn  testimony  .  • 1378 

two  securities  provided  for  truth    1378 

1.  moral  sanction  of  an  oath 1378 

2.  risk  of  prosecution  for  perjury 1378 

testimony  must  be  given  under  one  at  least  of  these  securities    1378 

but  certain  aborigines  in  British  colonies  need  not  be  sworn    ......  1378,  n. 

judges  and  jurors  cannot  give  testimony  until  sworn    1379 

nor  peers 1380 

nor  the  Sovereien 1381 

question  whether  Sovereign  admissible  witness  at  all    1381 

wisdom  of  rejecting  unsworn  witness,  excepting  under  special  circum- 
stances   1382 

what  those  circumstances  are : — 1383 

1.  witness  must  object  to  oath,  or  be  objected  to   1383 

2.  judge  must  be  satisfied  that  an  oath  would  have  no  binding 

effect    1383 

witness  must  then  make  a  solemn  promise   1384 

after  which  liable  to  an  indictment  for  perjury 1382 

degree  of  religious  faith  capable  of  binaing  conscience  of 

witness 1384  ft  n. 
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defect  of  religfious  faith  nerer  premixDed 1385 

mode  of  proving  it    1385 

may  be  shown  by  interrogating  witness  himself 1385 

all  oourts  able  to  administer  oaths 1386 

under  old  order  of  Court  of  Chancery  to  be  adminibtered  reverently  1 387 
witnesses  may  be  sworn  in  form  they  deem  binding 1388 

how  to  ascertain  such  form 1388a 

examples  of  different  forms 1388,  n. 

if  swam  in  form  not  binding,  still  liable  to  penalties  of  perjury. .  1388a 

adverse  party  cannot  have  new  trial  for  this  cause    1388a 

18  party  entitled  to  new  trial  if  unsworn  witness  has  testiiied  ? 1388a,  n. 

if  omidsion  known  at  time  of  trial,  he  is  not 1388a,  n. 

if  not  known,  he  is 1388a,  n. 

solemn  affirmation,  when  aUowed  in  place  of  oath 1382 

to  persons  who  are,  or  have  been,  Quakers,  Moravians,  or  Separa- 
tists   1389a 

to  any  other  person,  if  objection  sincere 1382 

forms  of  affirmation 1382,  n  ,  1389,  n. 

evidence  not  on  oath  allowed  under : — 

1.  CriminalJjaw  Amendment  Act,  1885 1389b 

2.  Prevention  of  Cruelty  to  Children  Act,  1894 1389b 

our  Saviour  submitted  to  be  sworn 1389a,  n. 

debtors  and  their  wives  may  be  examined  upon  oath 1390 

counsel  engaged  in  cause  once  thought  incompetent 1391 

now  held  competent 1391 

so  are  solicitors  engaged  in  cause  1391 

so  are  parties  though  conducting  their  own  cases 1391 

private  prosecutor  has  no  right  to  act  as  advocate  and  witness    1391 

time  for  objecting  to  competency  of  witness  on  foregoing  grounds. . . .  1392 

mode  of  objecting 1393 

either  by  examining  witness  on  voire  dire 1393 

or  perhaps  by  proving  his  incompetency  by  evidence  aliunde 1893 

witness  found  competent  on  voire  dire  may  afterwards  be  rejected.  • . .  1392 

on  voire  dire,  witness  may  speak  as  to  contents  of  instrument 1393 

of  testator,  question  for  jury 45a 

COMPILATION  from  registers,  &c.,  when  admissible  in  pedigree  oases.  .655-6 

COMPLAINT  made  reoenti  facto,  in  cases  of  outrage,  admissible 581 

particulars  of,  inadmissible  either  as  original  or  confirmatory  evidence. .  58 1 

made  by  a  child,  reoenti  facto,  inadmissible,  when 668 

by  parish  officers,  necessary  to  jxistify  order  of  removal    1715 

COMPOSITION  DEEDS,  when  completed  so  as  to  make  subsequent  alte« 

ration  fatal 1831a 

COMPOUND  INTENTS,  need  not  be  proved  as  hiid 267-8 

COMPROMISE,  offers  of,  made  without  prejudice,  inadmissible  . . .  .772-4,  795 

caution  respecting  overtures  of 797 

authority  of  counsel  to  bind  client  by 783-4 

COMPULSION,  admissions  made  under  illegal,  not  receivable 798 

under  legal,  receivable 798 

whether  evidence  of  account  stated    799 

COMPULSORY,  used  to  enforoe  attendance  of  witness  in  Ecclesiastical 

Courts,  &c , 1287 

CONCEALMENT 

of  birth  of  child,  mother  indicted  for  murder,  may  be  convicted  of.  .269- 70a 

old  presumption  of  guilt  from 1 16,  n. 

on  trial  for,  cost  of  witness  may  be  allowed     .,, 1254 

of  witness  by  adversary,  lets  in  his  former  depositions  ••• 472-8 
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of  attesting  witnefla  by  advenaiy,  lets  in  proof  of  his  signatare 1851 

of  witness  hj  prisoner,  lets  in  his  deporation  in  Ireland,  when 496-8 

of  evidence,  raises  presumption  against  party •• 116,  665a,  804 

CONCESSION  (see  Gmpromue), 

CONCLUSIVE  EVIDENCE 

1.  matters  judioially  notioed  (see  Judicial  Nbtic$)    ••••• •••••  4-21 

2.  certain  oonolnsive  pref>nmption8  of  law  (see  Prentmptiotu) 70-108 

8.  estoppels  by  deed  (see  Eatoppelj 93-100 

4.  estoppels  of  record  (see  Public  Recordc  and  DwmmenU) 1667 — 1766 

6.  entoppels  in  pais  (see  Ectoppet) 101-3 

6.  admissions  in  judicio 772,  821  it  9$q.,  1693 

7.  admissions  by  pleading  (see  Admissions) 821-31 

8.  admissions  acted  npon  (see  Admiuions) 839-53 

9.  judicial  confessions • 866 

CONCURRENCE  in  testimony,  effect  of    69-60 

CONDEMNATION,  judgments  of,    by  Revenue  side,  Queen's  Bench 
Division,  or  Commissioners  of  Inland  Revenue,  Exdse,  or  Customs, 

when  conclusive   1675,  n. 

of  goods  by  Justices  under  customs'  laws,  how  proved   15550,  n. 

CONDITIONAL  written  promise  to  pay,  will  not  oust  Statute  of  Limita- 
tions, when 1074b,  1076 

becomes  absolute,  if  condition  fulfilled 1074b 

Statute  runs  from  date,  not  of  promise  but  of  fulfilment 1074b 

CONDONATION,  question  for  jury    46a 

CONDUCT,  when  evidence  as  admission  (see  Admittion) .804-6 

as  confession 907 

when  it  raiaes  presumption  of  guilt 107, 116-8 

of  family,  when  admissible  in  cases  of  pedigree 649 

of  family  towards  a  relative,  inadmissible  to  prove  or  disprove  insanity.  .67 1-3 

even  in  Probate  Court  now 576  &  n. 

of  persons  in  other  positions,  when  admissible  as  hearsay    571 

of  strangers  towards  a  man  and  woman,  when  evidence  of  marriage. .     578 

of  witness,  as  connected  with  the  cause,  when  relevant    1436-42 

when  answers  of  witness  respecting  his,  open  to  contradiction 1436-42 

CONDUCT-MONET  {see  Attendance  of  WUnesue). 

CONFECTIONERY  not  necessaries  for  an  infant    46 

CONFEDERATE  (see  Conepiratore). 

CONFESSION,  distinction  between  confession  of  gvalt  and  admission 

(see  Admistione) #.......     724 

verbal  confessions  of  guilt  to  be  received  with  great  caution   ........     862 

instances  of  false  863  ft  n. 

deliberate  and  voluntary,  entitled  to  great  weight,  why 865 

judicial,  what  are 866 

conclusive    • •     866 

extra-judicial,  what  are 867 

when  only  corroborative  evidence  in  treason 867,  956 

whether  sufficient  to  justify  conviction,  without  proof  of  coipus  delicti. .    868 

effect  of,  in  petition  for  dissolution  of  marriage 768-9,  869 

whole  must  be  taken  together 870 

how,  if  it  implicates  other  persons  by  name 871 

must  be  voluntary 872 

whether  voluntaiy,  question  for  judge. 23jl,  872 

promise  or  threat  by  person  in  authority » .  • 878 
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iiiBtances  of  penons  in  authority    • 878 

induoement  sanotioned  by  such  person 873 

held  oat  by  private  person,  and  oonfession  made  to  him  . .     875 
by  private  person,  and  confeflsion  made  to  another  party. .     877 

made  after  inducement  held  out 878 

influence  of  inducement  done  away 878 

nature  of  inducement : — 879 

must  refer  to  the  charge 879 

induced  by  special  exhortation    879 

by  promise  of  coUateral  benefit    880 

by  threat  of  collateral  annoyance     880 

modes  of  obtaining : — 881 

by  promise  of  secrecy    881 

by  intozicatinfT  prisoner 881 

by  deception   881 

hy  questions    881 

by  ungrounded  hope  of  being  admitted  Queen's  evidence 881 

by  overhearing  prisoner   881 

by  hearing  pri^ner  talking  in  sleep    881,  n. 

not  necessary  to  warn  prisoner   881 

how  far  proper  to  caution  him    882 

made  under  illegal  restraint,  whether  admissible   883 

what  amounts  to  promise  or  threat    884 

exhortations  to  speak  truth 884 

inducement  need  not  be  made  directly  to  prisoner 885 

maaner  in  which  it  may  be  made,  886  et  uq, 

under  examination  before  magistrate    886 

old  practice  of  torture ; 886 

when  abolished  in  England  and  Scotland 886 

French  mode  of  interrogating  prisoner 887 

statutes  respecting  examination  of  prisoner  by  magistrate   . .  888  et  $eq, 

proper  course  in  taking  examinations * 888a 

proof  of  examination 889-93,  1581 

examination  returned,  how  far  conclusive 892 

contents  of  examination  returned  cannot  be  proved  by  parol 399 

if  informally  taken,  parol  evidence  admissible  when 400 

evidence  to  contradict,  or  vary  examination,  excluded 893 

evidence  adding  to  examination,  how  far  admissible  for  prosecutor. .     893 

how  far  for  prisoner 894 

examination  purporting  to  be  taken  on  oath,  effect  of   , 895-7 

proof  that  it  was  not  so  token,  inadmissible 896 

when  prisoner  has  been  examined  as  witness  before  justice  ......     897 

sworn  confessions  by  witnesses,  when  admissible 898-9A 

testimony  of  witnesses,  when  inadmissible  against  them  by  statute. .  899a, 

1456 

examinations  token  by  coroners 900-1 

fact  discovered  in  consequence  of,  admissible 902 

effect  of  producing  property  at  time  of 903 

of  accomplices,  inadmissible 904 

of  agento 905-6 

conduct  and  acquiescence  may  raise  implied 907 

CONFIDENTIAL  COMMUNICATIONS  (see  FriviUged  Communieationa). 

CONFINEMENT  of  female  witness,  recent  or  expected,  whether  ground  for 

admitting  depoeitionB 481ftn« 

CONFIRMATION,  of  aooomplioe,  when  and  how  far  necessary 967-71 

of  informers 971 

of  woman  in  case  of  basterdy 964 

of  plaintiff  in  breach  of  promise  of  marriage 964a,  1353 

ol  witness  in  indictment  for  perjury 959-63 

of  pauper  in  settlement  cases,  when 964b 

Vol.  L  mdt  with  (  971. 
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ooUateral  facts,  when  admissible  to  afford  witness 335-7 

by  piinoipal  of  unauthorused  act  of  airent,  effect  of   d85.  1 108 

of  invalid  lease  under  power,  by  accepting  rent  and  signing  memo- 
randam  808,  904 

CONFLICrrma  presnmptions,  effect  of 114 

judgments  in  rem,  effect  of 1679 

CONFRONTING  WITNESSES,  practice  of 1478 

CONJUGAL  BIGHTS  (see  BuHhUim). 

CONSENT,  when  implied  from  silence  (see  Admistuma)  809-16 

when  presumed  from  long  acquiescence    139-42 

onus  of  proving  in  particular  cases 372-4 

of  young  girl,  when  no  defence  to  prosecution  for  rape  or  assault ....     104 
in  case  of  husband's,  can  wife  be  witness  against  him  in  Criminal 
CourtP 1867 

CONSEQUENCES,  natural,  when  presumed 80 

CONSERVATORS  OF  THAHES,  by-laws  of,  how  proved    (sub  tit. 

"  J%amet  Conaervancy  ")   1657-8,  n. 

CONSIDERATION,  what  suiBcient,  to  support  a  written  promise ....  1022-23 

want  of  failure  of,  in  written  instrument,  may  be  proved  by  parol. ...  1138 

must  appear  in  signed  writing  under  §  §  4  and  1 7  of  Statute  of  Frauds . .  102 1 

either  in  express  terms,  or  by  reasonable  intendment . .  1022-23 

need  not  appear  on  face  of  guarantee    1030b 

must  be  set  forth  in  bill  of  sale 160a 

for  bills  of  exchange,  presumed  prinul  fade 148,  368 

for  deed,  conclusively  presumed  in  absence  of  fraud 86,  1 138 

when  parol  evidence  admissible  to  show  the  real   1 138 

when  neceesaiy  to  prove  valuable 150 

CONSISTENCY  of  testimony  of  different  witnesses,  effect  of 59-60 

of  testimony,  with  probability,  effect  of 61-2 

with  drcumstanoes   68 

CONSISTORY  COURT  (see  SeelMtattieal  Court). 

how  attendance  of  witnesses  compelled  in    1287 

registers  of  births,  baptisms,  marriages,  and  bnriaU  of  British  subjects 
abroad,  deposited  in  registry  of 1486,  n. 

CONSOLIDATION  ACTS  of  1847,  inspection  of  documents  under..  1504-21,  n. 

proof  of  by-laws  under 1601,  n.,  1655 

of  certificates  under  (see  Certifieate9) 1631-7A 

CONSPIRACY,  when  indictment  for,  charges  several  overt  a<^ts,  sufficient 

to  prove  one 266 

CONSPIRATORS,  acts  and  declarations  of  each  in  furtherance  of  common 

design,  evidence  againnt  others 591 

but  fnct  of  conspiracy  must  be  proved  by  independent  evidence 590 

how  far  necessary  that  this  fact  should  be  first  establinbed 590 

immaterial  at  what  time  accused  entered  into  the  cooHpiracy 592 

or  whether  acts  or  declarations  done  or  made  in  presence  of  accused 

or  not 692 

narratives  or  confessions  by,  of  past  events,  no  evidence  against  the 

others  M3 

letter  or  papers  found  after  apprehension  of  accused 593-6 

-unpublished  writing^  upon  abstract  questions,  how  far  admissible. . . ,  596 

Mtfermie$a  0r$  toparoffrapha  ({})  noi  pagm, 

(46) 


INDEX. 

CONSTABLE,  oredibili^  of  testimony  of 5  7 ,  68 

presamption  of  appointment  of,  from  actings   171 

oonfessions  made  nnder  inducementB  bj,  inadmisfdble  873 

duty  of,  with  respect  to  indnoing  prisoners  to  confess 882  &  n. 

what  oosts  allowed  to,  as  witness  m  criminal  trial App.  yii,  yili 

CONSTITUTION,  poUtioal,  judicially  notdoed 18 

CONSTRAINT,  admissions  made  under,  when  admissible  (see  Admittiont) . .     798 

CONSTRUCTION  of  documents  belong  to  court,  when 40 

to  iury,  when    41-2 

distinction  between  legal  presumptions,  and  rules  of 1231 

rules  of,  what  are  best 1128,  1131,  n. 

cannot  be  varied  by  evidence  1231 

CONSTRUCTIVE  ACCEFTANCE,  what  sufficient  to  satisfy  Statute  of 

Frauds 1045-49 

CONSULS,  invested  with  what  notarial  powers 11-12 

documents  taken  or  sworn  before,  abroad,  how  proved 11-12 

proof  and  e£feot  of  book  notice  or  document  of,  as  to  marriage  in  foreign 
countries 1622 

CONTEMPORANEOUS  acts,  declarations  and  writings,  when  admissible 

as  part  of  res  gestsB  (see  J2m  getUSf  Heartay^  Conspirators) 583—605, 

1147-8 

entries  in  course  of  office  or  business  must  be,  with  act 704 

entries  against  interest,  need  not  be 673,  704 

CONTEMPT  in  disobeying  a  subpoena,  how  punished   1265-70 

in  arresting  or  calumniating  a  witness,  or  preventing  his  attendance. .  1341a 

by  remaining  in  court,  after  order  to  withdraw 1401 

by  refusing  to  give  evidence 1403 

CONTENTS  of  will,  testator's  knowledge  of,  when  presumed 160-1 

of  books  and  documents,  knowledge  of,  when  presumed 812 

CONTEXT  should  be  considered  in  interpreting  writings 726,  1 128 

CONTINENTAL  LAW  allows  interrogation  of  prisoners 887,  n. 

CONTINUANCE  of  human  affairs,  presumption  as  to 196 

of  partnership,  agency,  tenancy,  &c 196 

of  opinions  197 

of  lit e  (see  2.^/*) , 1 98 

CONTRA  SPOLIATOREM,  presumptions 107,  116 

CONTRACT,  when  must  be  by  deed  (see  Deed) 972  et  seq. 

when,  by  writing  attested  (see  Atte*t%ng  Witnesn). 

when,  b^  writing  signed  under  Statute  of  Frauds   (see  Statute  of 

Frauds) 1000  et  seq. 

under  Lord  Tenterden's  Act  (see Lord  Tmterden^s  Aet),,S7lf  1073-78 
under  other  Acts  (see  Writings). 
made  out  from  letters,  to  satisfy  Statute  of  Frauds  (see  Statute  of  Frauds)  1056 

how  far  binding,  if  made  by  infant    104 

of  joint  stock  companies,  how  made  under  the  Companies  Clauses  Con- 
solidation Act,  1845 987-8 

under  the  Companies  Acts 989 

In  writing,  excludes  parol  evidence    .' 401-4 

unless  such  contract  be  collateral  or  incomplete 405-6 

does  not  exclude  collateral  parol  agreement    1147 

cannot  be  varied  by  parol  (see  i\iro/ 2>t«2eM«e)     1132 

Fol,  /.  ends  wUh  §  971. 
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in  -wiithig,  may  be  explained  hy  parol  (aee  JRsfo/  Etiienee)  1158 

can  be  totally  or  partially  diflcbarged  before  breach  bj 

sabsequent  oral  agreement 1141 

by  deed  can  only  be  dissolved  by  deed 1 142 

in  writing  by  statute  may  be  wholly  discharged  by  oral  agreement  . .  1143 

cannot  be  partially  discharged  by  oral  agreement  1 144 

difFerence  between  executed  and  executory   982,  1036 

when  impliedly  made  in  aooordaDce  with  usage 181 

when  impliedly  to  be  performed  within  reasonable  tune   177a 

drawn  up  in  common  lorm,  when  presumed  to  have  been  accepted    . .     86a. 

when  misdescribed  on  record,  instances  of  amendment 235-7 

made  through  broker,  how  provable  by  bought  and  sold  notes  (see 

Bought  and  Sold  Nottt)    420-23 

by  broker*s  book 420-21 

when  incidents  annexed  to,  by  usage  (see  Parol  Evidence) 1168-73 

1^  law-merchant 1 170-72 

by  common  law  or  statute  (see  Annexing 
IneidenU)    1172-86 

CONTRADICTION,  when  allowable,  of  own  witness  (see  Witne»9t8) 1426 

of  opponent's  witoess 1435-45 

of  husband's  testimony  by  wife ....  1370 

not  allowable,  of  writing  by  x>aiol 1 132 

by  eridence  of  usage    1165-67 

CONTROVERSY  (see  Zm  JToto) 628-34 

CONVERSATION,  evidence  of,  to  be  watched  with  suspicion 68 

when  admissible  as  evidence  of  bodily  or  mental  feeBngs 580-1 

as  part  of  res  g^stas  (see  £m  guUt)  583-8 

when  not  evidence  as  relating  to  past  events 589,  593 

relying  on  part  of,  as  an  admission,  does  not  let  in  whole,  when    ....     733 
oroes-ezammation  as  to  one  part  of,  does  not  let  in  re-examinatiou  as 

to  distinct  part    , 1474 

of  a  solicitor,  not  evidence  against  his  client 774-82 

CONVERSION, presumption  of,  from  demand  and  refusal 176 

in  trover  for  converting  writings,  notice  to  produce  unnecessary   .  .407,  452 

CONVEYANCE,  when  presumed ;.     134 

when  effected  by  operation  of  law ...••.. 1605-15 

when  fraudulent  within  Act  of  Elizabeth 150 

when  invalid,  unless  by  deed  (see  Deed) 978-4  et  aoq, 

when  invalid,  unless  by  attested  instrument  (see  Attesting  Witneu). 
to  charitable  uses  (see  Charity), 

under  the  Landed  Estates  Court  (Ireland)  Act,  1858,  conclusive  evi- 
dence of  proceedings  being  regular    86 

CONVEYANCERS,  general  practice  of,  judicially  noticed 5,  21 

communications  to,  whether  privileged  P 912,  916 

CONVEYANCING  ACT,  1881  (see  Table  of  Statute,  44  &  46  Vict.  c.  41). 

effect  of  production  by  solicitor  of  deed  acknowledging  receipt  under. .       96 

notices  and  proceedings  under,  may  be  served  by  post    180,  n. 

devolution  of  an  estate  or  interest  of  inheritance  imder 1015 

CONVICT,  administrator  of  property  of 1016 

CONVICmON,  incompetency  of  witness  on  account  of,  abolished    1347 

witness  may  be  questioned  as  to  his  previous 1437 

if  he  denies  fact,  or  refuses  to  answer,  it  may  be  proved  by  certificate . .  1437 

not  evidence  in  civil  action,  when 1603 

M^9r$ne$9  of  toparagrapht  (}{)  noipagUm 
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proof  and  admuaion  of  certificate  of  preyions,  under  Lord  Brougham's 

Act   1612-14 

under  Prevention  of  Grimee  Act,  1871 ..  1612-14 
how  proof  of  previoiu  conviction  or  acquittal  of  person  may  be 

given    1612-14 

under  Extradition  Act,  1870   1660 

under  Army  Act,  1881 161 1,  n. 

by  court- martial,  how  proved 1655a 

for  assault  before  justioe,  when  a  bar  to  indictment  for  feloniously 

wounding  1 710 

how  to  be  proved 1710 

record  of,  for  any  offence  summarily  punishable,  how  proved 1656 

summary,  construed  with  strictness 146 

court  can  inteud  nothing  in  favour  of,  will  intend  nothing  against     146 

jurisdiction  must  appear  on  face  of 147,  1716 

oar  to  other  proceedings  from  same  cause     1710 

for  assault,  no  bar  to  indictment  for  manslaughter    1710 

when  it  appears,  facts  stated  in  adjudication  cannot  be  disputed  in 

action  against  justice    1660-71 

must  be  applied  for  within  what  time  for  offence  against  Merohant 
Shipping  Act,  1894    76-8,  n. 

CO-OBLIGOR  (see  Bond}. 

COOK  warrants  competent  skill • 1 188 

CO-PARCENERS,  privies  in  blood 787 

how  described  in  indictment 293 

COPY  of  public  records  and  documents  how  obtained  (see  Fublic  Seeordt 

tmd  Locummtt) 1479—1522 

of  private  writings,  how  obtained  (see  Private  Writingt^  Ditcovery).,  1786 — 

1817 

of  documents,  when  admissible  (see  Secondary  Evidenee) , 428-62 

of  foreign  or  colonial  documents,  when  admiasible 1656 

Different  kinds  ofeopiee^  of  public  documentt : — 

1.  Exemplxjfieatione  under  Great  Seal,  what,  and  how  obtained. .  1636, 1546 

proved  by  mere  production 1537a 

2.  EKempliJUatione  under  Seal  of  Court,  what,  and  when  admissible 

1537,  1646 

proved  by  mere  production 1637i. 

8.  Office  Copiet,  what 1638 

equivalent  to  original  record  in  Supreme  Court 1538 

document  in  central  office,  proved  by 1639 

writs,  records,  affidavits,   pleadings,   &c.,   of   High   Court 

nrovable  by 1538—1587 

oraers  of  old  Common  Law  side  of  Court  of  Chancery  prov- 
able by 1642  &  n. 

when  admissible  b^  statute : —  1539-44 

of  documents  m  Petty  Baf  office 1642 

of  certificates  of  acknowledgment  of  deeds  by  married 

women   1540-41,  n. 

of  decisions  on  appeals  from  revising  barrister  ....  1540-41,  n. 

of  registered- bills  of  sale 1640-41,  n. 

of  documents  in  registry  of  Court  of  Probate 1548 

these  copies  need  not  be  collated. : 1543 

in  Ireland,  how  far  and  when  admissible 1544 

4.  Certified  Copiet,  sometimes  admissible  by  statute  ..1633,  1646-7,  1599, 

1600-1 

the  statutable  proof  cumulative,  not  substitutionary 1547 

seal,  sig^nature,  and  official  character  of  certifier  need  no 

proof 7-8,  1601 

what  reeorde  and  Judicial  documents  provable  by  : — 

records  in  custody  of  the  Master  of  the  Rolls 1638 

proceeding's  of  Courts  of  Bankruptcy 1548-68 

rW.  /.  ends  with  \  971.  ^ 
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prooeedings  of  Courts  of  Bankniptoj  in  Scotland  1559 

of  Goanty  Courts 1554 

of  Courts-Martial   1655a 

oonviciioDS  under  Factories  Acts 15d5c,  n. 

nnder  Summary  Jurisdiction  Act 1556 

under  other  Acrts 1555o,  n. 

judgments  in  compensation  cases  under  Lands  Clauses  Con- 
solidation Act,  1845 1666b 

records  of  foreign  and  colonial  courts  10,  1555 

depositions  under  Extradition  Treaties 1560 

under  Fugitive  Offenders  Act,  1881 1562 

oertain  foreign  depositions,  warrants,  and  certificates   ....  1560-61 
how  far  necessary  to  prove  the  seal,  signature,  and  official 
character  of  person  authenticating  these  last  documents  . .   1660 
what  official  documents  provable  dy,  under  spedal  Acts  (alpha- 
betically arranged) 1601,  n. 

5.  Examined  CopifMy  what  are 1546 

it  is  not  necessary  for  witness  to  read  both  copy  and  original .  1545 

must  be  aocurate  and  complete   1646 

oontaining  abbreyiations  not  found  in  original,  inadmiMsible .  1546 
if  origfiniu  ancient  or  foreign,  party  comparing  must  under- 
stand it  1646 

original  must  be  in  proper  oubtody 1646 

proof  of  this 1546 

most  usual  mode  of  proving  records 1545 

and  proceedings  of  inferior  courts  of  justice    1546 

admissible  in  general,  though  other  copies  allowable   by 

statute ',  1547 

of  records  and  public  documents  regarded  almost  as  primary 

evidence  652 

when  such  copies  can  be  had,  parol  evidence  inadmissible    •  •     652 

rules  of  savings  banks  provable  by  1600,  n. 

when  admissible  of  banker's  boou    1608a 

what  public  doeumeutt  provable  bff  examined  or  eertijSed  copiee 

under  IxMti  Brougham's  Act 1699a — 1601  ft  n. 

when  records  not  provable  by  topiee : — •••..  1636 

1.  if  issue  joined  on  nul  tiel  record,  in  oertain  cases 1536 

2.  on  indictment  for  perjury  in  affidavit,  ftc,  or  forgery  of 
record  1636 

what  official  registere  and  documents  not  provable  by  copies^  with- 
out accounting  for  non-production  of  originals 1596-7  ft  n. 

In  criminal  cases  non-parochial  register  deposited  with  Regis- 
trar-General  1696-7  ft  n.,  1601,  n. 

orders  of  detention  in  industrial  schools    1601,  n. 

Different  kinds  of  copies  of  private  tcritings  : — 

duplicate  originals^  what  they  are • 426 

each  coniddered  primary  evidence 426 

munterpartSf  what  thcj  are 426 

each,  primary  evidence  against  party  executing  that  part    426 
secondarY,  against  party  executing  the  otber  part..    426 
the  part  eealea  by  lessor  is  usually  deemed  the  original 

as  to  stamps 426 

as  secondary  evidence,  unstamped  counterpart  is  ad- 

miflsiUe 426,  a. 

whether  counterparts  signed  by  lessees  ever  admissible 

for  lessor  in  proof  of  ancient  possession  P 427 

machine  copy,  not  primary  evidence • 418 

presumed  correct  in  India    418,  n. 

printed  copies,  primary  evidence  of  each  otiier's  contents ....     418 
eopy  of  document,  how  far  witness  may  refresh  memory  by .  1408 

inadmissible,  unless  proved  to  be  accurate    663 
of  judgment  or  decree,  when  evidence  of  reputation  . .     626 

£e/erenees  are  to  paragraphs  (}})  not  pages. 
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oop7  of  old  deeds,  when  admiBtible  621 

of  dooament  admissible,  thoagh  illegally  procuied  ....     922 

of  copy  gfenerally  inadmissible 653 

of  documents,  produced    to  oommissioner  for  taking 
depositions,  admissible  513 

GOFTHOLD  PROPERTY,  presumption  reepeoting    211 

COPTHOLDER,  inspection  of  court  rolls  b^,  how  enforced  1494 

depositions  by,  in  ancient  suit,  when  CTidence  of  manorial  custom. . .  •     612 

OOPTRIGHT,  assignment  of,  to  be  in  writing 99S 

need  not  be  attested  by  two  witnesses  ....  1110 

on  sale  of ,  is  a  warranty  of  title  implied  P 1177-8 

registers  of,  kept  at  Stationers*  Hall,  how  inspected   1504-21,  n. 

provable  by  certified  copies I504-21,  n.,  1601,  n. 

admiasibiUty  and  effect  of 1778-80,  n. 

COPYRIGHT  OF  DESIGNS,  seal  of  registrar's  office  of,  requires  no 

proof 6,  n. 

designs  kept  at  Patent  Office,  how  inspected  (sub  tit.   **Fatmti, 
Detifftu,  and  TratU  Mark*  ") 1504-21,  n. 

registrations  and  documents  kept  at  Patent  Office,  how  proved  (sub 
tit.  '' FatmU  QffiM'') 1601,  n. 

CORN,  gppowing  crop  of,  not  within  sect.  4  of  Statute  of  Frauds 1042 

meaning  of  word  in  bill  of  lading  may  be  explained  by  usage    •  • . .  1 162,  n. 

CORNWALL,  DUCHY  OF,  what  deeds  must  be  enrolled  in  office  of . . . .   1 121 

date  and  fact  of  enrolment,  how  proved • . .   1646 

instruments  registered  in  office  of,  how  proved • 1648 

records  of,  where  deposited 1486,  n. 

seal  of,  judicially  noticed •......• 6 

CORONER,  power  of,  to  bind  over  witnesses  by  recognizance 1234a 

attendance  of  witnesses  before,  how  enforced • 1290 

of  medical  witnesses  before,  how  enforced    1290 

remuneration  to  medical  witnesses  called  before 1290,  n. 

deposition  of  witnesses,  how  taken  by  (see  Depotitwtu) 493 

how  proved 493 

inadmissible  as  secondary  evidence,  if  witness  can  be  called 468 

how  inability  to  call  him  may  arise  (see  Secondary  Evidence)    . . .  .472-8  &  n. 

whether  admissible  if  accused  not  present 494 

examination  of  prisoner  by,  how  taken  and  proved,  and  effect  of.. 901,  1581-2 
inquest  of,  how  far  admissible  on  question  of  sanity 1674,  n. 

CORPORATION,  what  contracts  by,  must  be  under  seal  (see  DeeSj  . . .  .976-84 

may  be  by  parol 977-80 

appointment  of  agent  by,  to  act  in  bankruptcy  must  be  under  seal. . .  •  1101 

liable  in  tort  for  acts  of  servants 981 

may  sue  or  be  sued  for  use  and  occupation,  when 101,  981a 

may  adopt  a  private  seal,  when 149 

seal  of  corporation  of  London  judicially  noticed 6 

whether  estopped  by  suing  on  contract  from  objecting  in  cross-action 

that  it  was  not  under  their  seal  ?    821 

by-laws  of  municipal,  how  proved 1657-8,  n. 

proceedings  of  council  of  municipal,  how  proved 1783 

must  attesting  witness  to  deeds  of,  be  called  P    1852 

do  deeds  of,  30  years  old,  require  proof  P 87 

CORPORATION  BOOKS,  inspection  of,  by  members 1495 

bv  strangers    1496 

of  municipal  corporations,  inspection  of 1504-21,  n. 

entries  in,  of  a  public  nature,  admissible  as  official  documents..  1595,  n.,  1781 
of  a  private  nature,  only  admissible  where  members  concerned  1781 
seldom  admissible  for  corporation  against  strange  .....•••  1781 

To/.  /.  endi  wUh  {  97L 
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entries  in,  when  rendered  admissible  by  Statute.  ••••• • 1781 

of  eoolesiastical  aggregate,  admissible • •  •     688 

OORPUS  DELICTI,  when  it  need  not  be  proved    1278 

whether  any  proof  of,  neoessaij  in  ease  of  confession • 868 

CORRESPONDENCE  (see  l^ers). 

CORROBORATION  (see  Aecomplieet,  Number  nf  Witneun). 

ooUateral  facts,  when  admissible  to  corroborate  witness 335,  959 

of  entries  made  in  the  course  of  office  or  business,  how  far  necessary. .     706 

of  evidence  famished  by  ancient  documents,  how  far  neoeesaiy 665-6 

of  plaintifiTs  testimony  m  action  for  breach  of  promise  of  marriage. . .  .964a, 

1353 

of  mother  in  affiliation  case • •     964 

of  pauper  on  what  orders  of  remoyal     ...• 964b 

of  accomplice      967-71 

of  claimant  making  claim  on  estate  of  deceased  person,  generally 

looked  for    965 

in  ecclesiastical  oourts 966 

CORRUPT   AND    ILLEGAL   PRACTICES    PREVENTION    ACT, 

1883  (see  Table  of  Statutes,  46  &  47  Vict.  c.  51). 

offences  against,  how  affected  by  Statute  of  limitationa 76-8,  n. 

costs  of  prosecuting  under .•••.   1254 

defendants  and  wives  may  give  evidence  under 1360,  n. 

persons  charged  with  ooriupt  practice  may  be  convicted  of  ilL^g^al 

practice    1707,  n. 

how  witnesses  to  be  summoned  under 1293 — 1309,  n.,  1326 

notices  and  documents,  how  served  under 180,  n. 

CORRUPT  PRACTICES  PREVENTION  ACTS  (see  Table  of  Statutes, 
15  &  16  Vict.  o.  57  ;  17  &  18  Viet.  o.  102  ;  31  &  32  Vict.  o.  126). 

costs  of  prosecuting  under 1254,  n. 

costs  of  witnesses  K>r  defendant,  when  allowed  under 1260,  n. 

how  witnesses  to  be  summoned  under .1293 — 1309,  n.,  1326 

COST-BOOE  PRINCIPLE  in  mining  partnerships,  not  judicially  noticed        6 

COSTS  are  now  generally  in  the  discretion  of  the  Court 89 

of  allowing  amendments  at  Nisi  Prius   239,  241A-4 

of  suing  in  superior  oourts  instead  of  inferior,  when  allowed  ........       38 

in  superior  oourts  not  recoverable  without  certificate,  when     38 

in  actions  with  jury,  to  follow  event  unless  judg^  otherwise  orders.  .39,  39a 

interpretation  of  ^'  event  '*  which  is  to  be  followed  by 39b 

Court  wUl  not  deprive  successful  litigant  of,  except  for  good  cause  . .     39a 

what  would  be  held  good  cause    • 39a,  n. 

of  vritnesaes  (see  Attendanee  of  Witneeses). 

of  procuring  evidence,  or  qualifying  witnesses,  when  allowed    1247 

of  prosecution,  when  allowed  (see  Attendance  of  JFUneues) 1253-60 

on  what  scale,  as  fixed  by  Home  Secretary    1257  ft 

App.  vi — X 
of  proving  documents  after  notioe  to  admit  (see  Notiee  to  Admii)    .  .724a  (v) 

of  notice  to  produce  unnecessary  documents    456a 

of  proving  facts  after  notice  to  admit   724h 

CO-TRESPASSERS,  declarations  of  each,  if  part  of  res  gestie,  admissionR 

against  all 597,  751 

alitor,  admissions  or  narratives  of  past  events 697 

or  declarations,  where  no  common  object  or  motive 697 

COUNCIL,  private  orders  of,  not  judicially  notioed 18 

COUNCILS  OF  CONCILIATION  ACT,  1867  (see  Table  of  Statutes,  30 
&  31  Vict.  o.  105). 
attendance  of  witnesses  before  Council,  how  enforced 1293 — 1309,  n. 
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PABAOBAIHS  (§f) 

GOUKSEL  (aee  A^uieBanM,  Jrrett,  Barri9t4ir,  ^i^nltgid  CammunieationSf 
R&viting  BarritUr), 

COUNTER  CLAIM  (see  S^i-of). 

COUNTEBFEIT  (see  Coin), 

COUNTERPART,  what  it  i« 426 

primary  evidence  against  party  exeoutinff  that  part •  •     426 

seoondary  evidence  against  party  executing  the  other  part 426 

execution  of,  by  lessee,  when  presumed    148 

is  part  signed  by  lessee  evidence  for  lessor  in  proof  of  ancient  possession P    427 

notice  to  produce,  when  unnecessary 449b 

part  sealed  by  lessor,  deemed  original  as  to  stamps    426 

as  secondary  evidence,  admiBsible  though  unstamped 426,  n. 

when  copy  admissible,  though  counterpart  in  existence    660 

COUNTER  PRESUMPTIONS,  effect  of 114 

COUNTIES,  how  far  judicially  noticed  17 

boundaries  of,  not  judicially  noticed 17 

provable  by  reputation •••..     613 

COUNTY  COURTS,  seal  of,  judidaUy  noticed 6 

powers  of  amendment  in 246 

orders  for  examination  of  witnesses  before  trial 620 

allowance  to  witnesses  in ,App.  iv-v 

attendance  of  witnesses  before,  how  enforced 1291 

when  in  custody,  how  enforced 1276,  n. 

parties  to  record,  aiid  their  wives  admissible  witnesses  in 1348  &  n. 

proof  of  records  of,  and  proceeding^  in 1664 

rules  as  to  notices  to  admit  in 724a 

inspection  of  documents,  how  enforced  in 1811-13 

as  to  reading  documents  in  trials  in 1879 

powers  of  discovery  in 181 1  - 13 

plaintiff  cannot  sput  cause  of  action  in 1704 

judge  of,  need  not  be  subposnaed  to  produce  notes,  on  trial  of  indict- 
ment for  perjury  committed  before  him 416 

not  bound  to  take  notes 416 

registrars  of,  now  gprant  replevin  bonds 1860,  n. 

new  trial,  when  granted  on  appeal  to  High  Court 1882 

COURSE  OF  OFFICE  OR  BUSINESS, 

presumption  from  usual 176-83 

usual,  question  for  jury   36 

declarations  in,  when  and  why  admissible 697 — 708 

examples    697-99 

disinclination  to  extend  the  rule 4 700 

legislative  recognition  of  rule 702 

death,  handwriting  and  official  character  of  party  making  entry  must 

be  proved 703 

must  appear  that  he  had  no  motive  to  mis-state 703 

that  entry  was  made  in  course  of  duty 701,  706 

that  par^  making  it  had  personal  Icnowledgfe  of  facts 

stated    700 

that  entry  was  made  contemporaneously  with  facts  stated    704 

not  evidence  of  independent  matters 706 

whether  corroborative  evidence  necessary 706 

not  necessary  to  show  that  better  evidence  is  unattainable 707 

rule  applies  to  oral  statements    708 

entries  made  by  party  in  his  own  shop-book  admissible  in  America, 

when 709  10 

in  English  High  Court,  when 7U9-11 

so  by  the  Roman,  French,  and  Scotch  law  ....     712 

Vol,  /.  mdt  with  {  971. 
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thifl  rule  beneficial 713 

is  not  reoognized  at  oommon  law ..•••• • .  709-10 

is  by  Stataie,  aemUe 709-10 

COUBT  (see  Judge). 

COUBT  OF  ABCHES  (see  EccUtiMtical  Ctmrti). 

COUBT  OF  BANKBUPTC7  (see  Bankruptcy  Oomit). 

COUBT  OF  BANKBUPTCT  IN  IBELAND  (eee  Bankrupted  and  IntO- 
veney^  Court  ofy  in  Ireland), 

COUBT   FOB    DIYOBCE    AND    MATBIMONIAL   CAUSES    (aee 
IHvoree), 

COUBTS  BABON  (aee  also  Conrt  Bolls),  judgments  in,  how  proved . .  1672,  1575a 

rolls  of,  how  proved 1600,  n. 

reganled  as  public  documents .•••• 1595,  n. 

provable  by  examined  or  certified  oopies  1600,  n. 

COUBTS  OF  EQUrrr  (see  Chancery  JHvision). 

COUBTS  OF  LAW  (see  If^erior  CourU,  Judusature  AeU,  Supreme  Oourf), 

superior,  judges  of,  and  proceedings  in,  judicially  noticed 19 

seals  of,  1  udioially  noticed 6 

seals  of  old,  judicially  noticed 6 

signature  of  judges  ol,  when  judicially  noticed    7-8,  12 

jurisdiction  of,  when  presumed 84 

wriu  of,  presumed  to  be  duly  issued 84-5 

rules  of,  provable  by  office  oopies 1634,  1587 

witnesses,  parties,   oounsel,  and  solicitor  attending  free  from 

arrest  (see  Arrest) 1330a  et  §eq. 

witnesses,  how  made  to  attend  (see  Attendance  of  Wiineeset)  ....  1232 — 

1329  &  n. 
records  of,  twenty  years  old,  in  custody  of  Master  of  Bolls  . .  1485  &  n. 
inspection,  proof,  admissibility,  and  effect  of  reoords  of  (see  Fublic 

Beeorde  and  DoeMtnente), 
may  enforce  discovery  by  interrogatories,  when  (see  Fartiee)  . . .  .521-2 

COUBTS-HABTIAL  (aee  Army  Aet). 

enforcing  attendance  of  witnesses  before 1293 — 1309,  n. 

witnesses,  &c.  attending  before,  privileged  from  arrest    1334 

copies  ol  trials  by,  when  demandable    • 1490a 

proceedings  of,  how  proved 1555a 

what  rules  of  evidence  adopted  in 49a 

when  defendant  in,  may  give  evidence  on  oath  .  .1360,  n.,  and  see  Addenda 

certificates  of  conviction  or  acquittal,  proof  and  ^ect  of 1612-14 

sentences  of,  are  judgments  in  rem • 1675,  n. 

COUBTS  OF  PBOBATE  (see  Frohate,  Court  of). 

COUBT  BOLLS  (see  also  Courts  Baron)^  inspection  of,  who  entitled  to, 

and  how  obtained 1494 

admissibility  of,  as  hearsay 623 

in  other  cases 1773 

COUBT  OF  VICE-WABDEN  OF  STANNABIES  (see  Stannaries). 

COUSINS,  meaning  of  word 168 

COVENANT,  breach  of,  when  waived,  by  suinflr  or  distraining  for,  or 

accepting  rent 806 

by  havmg  misled  opponent  .  • . .     847 

when  not  waived  by  passive  acquiescence    .  •  •  •     809 

oannot  be  discharged  by  parol    1141 

Brferenocs  are  toparayraphs  ({{)  not  payee. 
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COVENANT— Mft^mtMif.  pabaobafbb  (f f) 

in  action  on,  payment  into  Court  admits  deed,  thoagh  exeoutlon  is 

denied 1849 

when  covenantee  may  sue  for  breach  of,  though  he  has  not  executed 

deed 1029,  n. 

COVENANTER,  Scotch,  how  sworn   1388,  lu 

COVERTURE  (see  Euthmd  and  Wxfi). 

COVIN  (see  Fraud). 

CRASSA  NEGLIGENTIA  (see  Gran  negUgmoe). 

CREDIT,  defence  of  unexpired,  was  available  under  plea  never  indebted .  •     303 

of  another,  representations  respecting,  must  be  by  writing  signed. . .  •  1086 

this  law  extended  to  Scotland  by  19  ft  20  Vict.  o.  60,  s.  6    1085 

CREDIT  OF  WITNESSES,  their  demeanour  good  test  of    62 

how  impeached  by  cross-examination  (see  Witneuet) •  • . . .  1435-46 

how  impeached  by  other  means  (see  Witnsiset) 1447-73 

how  supported    1474-78 

how  far  party  may  discredit  his  own  wifaiess  (see  Witnettet)    1420 

CREDITORS,  defeat  of,  by  fraudulent  deed,  when  presumed 83,  150 

resolutions  passed  at  meeting  of,  how  proved 1652 

agents  of,  in  banloxiptcy,  how  appointed 1101 

CREDULITY,  implanted  in  our  nature 60 

found  in  excess  among  partisans    67-8 

unbounded,  the  attribute  of  weak  minds 61 

CREW  (see  Seaman,  Ship). 

competent  witness,  when,  in  court-martial  for  loss  of  ship  .  • , 1360,  n. 

liability  of  shipowners  for  injuries  sustained  by 1  182a 

CRIMES,  witnesses  no  longer  incompetent  from    1347  &  n. 

what  are  local 281-3 

infant  under  7,  incapable  of  committing 104 

between  7  and  14,  primtl  facie  presumed  incapable  of    189 

this  presumption  in  practice  too  little  regarded '.  .189,  n. 

oommunication  by  client  to  solicitor  for  criminal  purposes,  how  far 

admissible    912-14,  923,  929 

presumption  of  guilt  from  possession  of  instruments  for  committing. . 

372-4,  n. 

from  other  causes 116-18 

how  far  rebutted  by  the  presumption  of  inno- 
cence  113-16 

CRBIES  PREVENTION  ACT,  1871  (see  Tabk  of  Statutes,  34  ft  35  Viot. 
c.  112). 

CRIMINAL  CONVERSATION  (see  AduUery). 

CRIMINAL  INTENT  must  be  proved,  when  act  becomes  criminal  if  done 

with  such    118 

will  be  presumed,  when  act  in  itself  unlawful 118 

CRIMINAL  LAW  AMENDMENT  ACT,  1886  (see  litbU  of  Statutes, 

48  &  49  Vict.  o.  6U). 

when  boys  may  be  convicted  under    • , 104 

offences  created  by     • 1389o 

children  of  lender  years  may  give  evidence  under 1389o 

payment  of  costs  of  prosecution  may  be  ordered  by  persons  convicted 

under   .•••••...< 1254,  n. 

Vol.  I.  mdi  with  i  971. 
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CRIMINAL  PROCEEDINGS,  wliat  will  render  defendants  incompetent 

witneBSee 1367 

all  defendants  in,  should  be  competent  witnesses   1360,  n. 

new  rules  relating  to  discovery  and  inspection  do  not  apply  to    1792 

when  admissions  in,  are  not  evidence •••••••••     751 

CRIMINATION,  witness  not  compellable  to  criminate  himself 1468-58A 

excuses  the  production  of  documents 458,  1793 

protection  how  far  recognized  in  bankrupt  law ••.••• 1458a 

CROPS,  growing,  when  within  {  4  of  Statute  of  Frauds 1042-3 

presumption  as  to  title  of  executor  to 167 

title  of  lessee  to  away-going,  may  be  proved  by  usage 1168 

CROSS- ACTION,  judgment  when  not  conclusive  in    1700 

opposite  verdicts,  are  sometimee  given  in •  •  •  •  1700 

CROSS-EXAMINATION  (see  WUmuM). 

when  right  may  be  claimed  to  subject  one's  own  witness  to    1426 

party,  against  whom  depositions,  affidavit,  or  answers  offered,  must 

have  had  right  of 466,  486,  568 

need  not  have  exercised  the  right  .  • 466 

CROWN,  public  acts  of,  how  proved  (see  Sovtreign) 5,  15,  26,  27 

prerogatives  of,  judicially  noticed • 6 

grants  from,  when  presumed  • 180 

how  proved %......  1526 

charter  presumed  conectly  dated 85 

law  officers  of,  when  entitled  to  reply 390 

land  revenues  of,  can  only  be  dealt  with  by  deeds  enrolled 1121 

CROWN  DEBTORS,  index  to,  kept  in  central  office  of  Supreme  Court  . .  1491o 
right  to  inspect  index  to 1491o 

GROWN- OFFICE,  subpoenas  from,  may  issue  to  any  pert  of  England  (see 

also  Central  OJhe  Subpcma) 1264 

rend  practice  as  to  issue  of  subposnas  from 1239 
payable  on  issue  of 1239 

now  forms  part  of  central  office  of  Supreme  Court 1264 

when  justices  should  have  recourse  to  subpcenas  from 1239,  1322 

CROWN-OFFICE  ACT,  1877  (see  TabU  of  StatuUs,  40  k  41  ^ct.  c.  41), 

rules  made  under,  judicially  noticed 19,  n. 

CROWN  SUITS  ACT,  1865  (see  Table  ofSiatuUt,  28  ft  29  Vict.  c.  104), 
documents  under,  when  taken  or  sworn  abroad,  how  proved  (see  how 
£.S,  C,  Ord,  XXX  FJIL,  r.  6,  Bet  out)   12  &  n. 

CRUELTY  of  husband,  question  for  jury  45a 

CUMULATIVE  allegations  need  not  be  proved  (see  Variance) 265-77 

this  rule  recognized  in  Naval  Disciplue  Act,  1866 269-70A,  n. 

this  rule  recognized  in  courts-martial  under  Army  Act,  1881    .  .269 -70a,  n. 

methods  of  proof,  when  afforded  by  statute 1547 

legacies,  rule  respecting 1129,  1227 

CURATOR  BONIS,  question  whether  action  In  England  can  be  main- 

taiaed  by  Scotch  Lunatics  1736,  n. 

CUSTODY,  of  pri^'y  or  agent  is  custody  of  party  or  principal  441 

what  is  proper,  of  instrument 432-34,  660-64 

question  for  judg« 23a 

places  of  proper,  of  lost  instruments,  must  be  searched 429-35 

ancient  documents  must  come  from  proper 87,  660-63 

of  documents,  when  it  must  be  proved  by  extrinsic  evidence    664 

what  sufficient  to  justify  order  for  inspection  ....  1799 — 1808 

£e/eretwe§  ar§  toparagraphe  ({§)  notpagee, 
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CUSTODT— MfirillfIA?.  PABIOBAPHS  (jf) 

mutilated  documents,  when  admissible,  if  coming  from  proper  1888 

of  Master  of  Bolls,  what  documents  are  in,  and  where  kept    ....  1485  &  n., 

1486  ft  n. 

attendance  of  person  in,  as  witness,  enforced  by  habeas  corpus 1272 

by  warrant  or  order  of  judge,  when  ........   1276 

how  enforced  in  Irelana   1276,  n. 

how  enforced  in  County  Courts .1276,  n. 

illegal,  confession  made  during,  whether  admissible «     883 

CUSTOMS,  when  provable  by  hearsay 609-14 

when  judicially  noticed    6 

reasonableness  of,  question  for  judg«    •     37a 

of  one  manor  inadmissible  evidence  of  customs  in  another    ..........     320 

except  after  proof  of  sufficient  connection    •     320 

when  verdicts  and  judgments  inter  alios  admissible  to  prove   1683 

of  country,  meaning  of,  with  reference  to  good  husbandry 1188 

evidence  of,  how  far  admissible  to  explain  lease 1168-87 

when  appointment  of  officers  of,  presumed  from  acting    171 

condemnation  of  property  by  Commissioners  of,  judgment  in  rem. .  1675,  n. 
two  Commissioners  must  sign  all  orders  of  Conunissioners  of 1106 

CUSTOM-HOUSE  books,  inspection  of 1498-99 

provable  by  examined  or  certified  copies  (sub  tit.  "  FubUe  Qfflces  ") . .  1600,  n« 
what  certificates  of,  inadmissible  as  public  documents 1692,  n. 

CUSTOMS  ACT,  1876,  limitation  of  actions  and  proceedings  under. . .  .76-8,  n. 
offenders  against,  must  be  indicted  or  sued  within  three  years   ....  76-8,  n. 

are  competent  witnesses,  when  defendants 1359 

persons  accused  under,  presumption  against 1 16,  372-4,  n« 

must  justify  their  conduct    372-4,  n. 

oondenmation  under,  how  proved    1555o,  n. 

CYPHER,  wilting  in,  parol  evidence  admissible  to  explain    .  .1159-96,  1210-18 

DAMAGES,  when  character  admissible  to  affect  (see  Character) 356-62 

plaintiff  seeking  substantial  unliquidated,  must  begin 381-2 

meaning  and  extent  of  this  rule 883 

defendant,  allowed  to  reduce,  b^  showing  breach  of  warranty  or  con- 
tract in  suit  for  goods  sold  with  warranty,  or  work  done  by  contract  1699 

laid  in  statement  of  claim,  can  be  increased 237 

if  special  damage  laid,  how  far  necessary  to  prove • .  .271-7 

DANGEROUS  PERFORMANCE, 

person  employing  child  in,  must  prove  age  of  child 372-4,  n. 

DANIEL  detected  perjury  of  judges  by  examining  them  apart 1402,  n. 

DATE,  presumption  that  instruments  were  executed  on  day  of 169 

exceptions  to  this  rule : — • 169 

1.  when  to  prove  petitioning  creditor*s  debt,  a  writing  is  put  in 

signed  by  bankrupt,  dated  before  bankruptcy 169 

2.  when  in  petition  for  damages  on  ground  of  adultery,  letters  are 

put  in  to  prove  terms  on  which  husband  and  wife  lived    . .  169,  502 
8.  wnen  indorsement  of  part  payment  by  deceased  obligee  of  bond 
is  put  in  by  his  representatives  to  bar  Statute  of  Limita- 
tions   169,  690-96 

deeds  of  even,  presumed  executed  in  order  supporting  intent    • •  •   148 

of  bill,  no  proof  of  acceptance  at  that  time 170 

evidence  respecting,  liable  to  error 68 

averment  of,  generally  immaterial     280,  n.,  284  &  n. 

wrong,  can  be  amended,  when    287 

of  record,  conclusively  proved,  by  production  of  record     •••.•••   1667 

alteration  of,  in  instrument,  after  completion,  when  fatal    1820 

as  recited  in  deed,  will,  or  order,  may  be  contradicted  by  parol 1150 

Vol.  I.  •ndt  with  \  971.  " 
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DAUGHTEB  (see  SmIucUoh).  yiBAasiPHS  ({{) 

DAY,  allegatiion  of  a  wrong  or  impossible,  in  indictment,  immaterial  (see 

Date)  280,  n. 

meaning  of,  in  bill  of  lading,  may  be  proved  by  usage 1162,  n. 

DATS  OF  GRACE  allowed  in  different  coontriee  on  bills  of  exchange. .  1168,  n. 

may  be  proved  by  parol  evidenoe ......   1 168 

abolishea  in  England  as  to  bills  payable  on  demand 1168 

DEAF  AND  DUMB  WITNESSES  competent,  if  proved  to  have  capacity  1376 

examination  how  taken    ••..• 1376 

instance  of  trial  where  all  witnesses  were • . . , 1376,  n. 

DEALING,  presomptions  from  ordinary  course  of 176-82 

previous,  between  parties,  when  admissible  to  explain  oontract  ••..••   1189 

DEATH  (see  Life,  Surviporthip). 

when  presumed 198 — 203 

is  the  grant  of  letters  of  administration  evidenoe  olP    1677 

provaUe  by  parol,  though  registered 416 

inspection  of  registers  of,  n^ler  Begpistration  Acts  (sab  tit.  *  *  Births^ 

^.  Megi9ter9'') 1604-21,  n, 

of    non-parochial  register   of,  in  custody   ci    Registrar- 
General  (see  NoH'Faroehiai  Begittert)    1504-21,  n. 

proof  of  registers  of,  under  Registration  Acts  (sob  tit.  "  Birth$,  ^. 

BegUters'*)   1601,  n. 

of  non-parochial  registers  of,  in  civil  cases  (see  ITon-'Faroehial 

Begitten)  1601,  n. 

in  criminal  oases  ..1597*8,  n.,  1601,  n. 
of  Indian  registers  of  (sub  tit.  *'  Births^  %e.  Begistera  ")  ....  1600,  n. 
of    Scotch    registers    of,    since    1854    (sub   tit.    *^Birtht,    ^. 

Begi9ter9'') 1601,  n 

of  Irish  reffisters  of 1601,  n. 

admissibility  and  effect  of  registers  of , 1775 

terminates  contract  of  personal  service,  when 1184 

of  attesting  witness,  lets  in  proof  of  his  signature 1851 

of  witness,  lets  in  his  depositions  (see  See^uiary  Evidence)  . . .  .4791.-82,  495, 

615-16 

of  witness  under  examination,  effect  of    1469 

of  declarant,  necessary  to  let  in  declarations  in  matters  of  pedigree  •  •     641 

also  in  declarations  against  pecuniary  interest    669 

in  declarations  against  proprietary  interest,  how  far 684 

in  declarations  in  course  of  office  or  business    703-8 

in  dying  declarations 718 

sense  of  impendmg,  necessary  to  let  in  dying  declaration  (see  Lying 

Deelarationt)    718 

fact  and  time  of,  questions  of  pedigree 642 

place  of,  how  far  question  of  pedigree 646 

of  oUent,  does  not  release  solicitor  from  rule  as  to  privileged  commu- 
nications      927 

of  husband,  does  it  release  wife  from  rule  as  to  confidential  communi- 
cations?     910a 

of  seamen,  how  proved 1776 

DEATH-BED  DECLARATIONS  (see  Dying  Deelaratione) 714-22 

DEB  BNTURE  STOCK  of  railway  not  an  interest  in  lands 1039A-40 

not  included  in  the  term  **  debentures,'*  when    168 

DEBENTURES,  inspection  of  registers  of  (sub  tit.  *^  Mortgage  Debenture^ 

^e,Aet,  1870")    1504-21,  n. 

how  issued  under  Mortgage  Debenture  Acts  of  1865  and  1870    ......  995a. 

under  Local  Loans  Act,  1875 995a,  n. 

how  transferred • 995a,  n. 

not  negotiable  at  common  law 995a,  n. 

of  railways,  are  not  an  interest  in  land , 1039a-40 

term  used  in  will  does  not  include  debenture  stock ,     168 

Bfferme^  mn  toparagraphe  ({§)  notpagM, 
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DEBT,  witness  disobeying  pnbpoena  liable  to  action  of 1270-71 

witness  must  answer,  though  he  exposes  himself  to  action  of 1463 

contract  by  infant  cannot  now  be  ratified  at  all  1084 

jndffment  ag^ainst  one  joint  debtor,  even  without  satisfaction,  may  be 

pleaded  and  proved  in  bar  by  another 1691 

jooffment  against  joint  and  several  debtors,  with  satisfaction,  may  be 

pleaded  as  estoppel  by  other 1691 

within  what  time  action  for,  most  be  brought 73,  76b,  692 

taken  oat  of   Statutes  of  Limitation  by  part-payment  or  written 

acknowledgment 690,  744,  1073-82 

payment  of,  when  preHumed    178 

by  garnishee  under  attachment,  effect  of   1692 

satisfaction  of,  by  legacy,  when  presumed    1228 

assignment  of,  when  allowable •     997 

DEBTOR,  and  wife  may  be  examined  on  oath  by  Court  of  Bankruptcy, 

when     1390 

on  examination  bound  to  answer  all  questions,  criminative  or  not ....  1458a 

DEBTORS  ACT.  1869,  The  (see  TabU  of  Statute,  32  &  33  Vict.  c.  62). 

costs  of  witnesses  when  allowed  in  prosecution  under 1255,  1260,  n. 

form  of  indictment  for  offences  under 292 

presumptions  in  prosecutionH  under 372-4,  n. 

extended  to  offences  under  Bankruptcy  Aot^  1883 • •     292 

DECEPTION  (see  Fraud), 

DECLARANT,  competent  knowledge  must  be  possessed  by  every.  .611,  669,  700 
his  relationship  mopt  be  proved  in  matters  of  pedigree 636 

DECLARATION  OF  WAR  by  home  Rovemment,  how  proved 1527 

by  foreign  govemmMit,  how  proved  and  admissibility  of 1661 

DECLARATIONS  admissible  :— 

1.  in  matters  of  public  and  general  interest  (see  Public  and  General 

Interest f  Lie  Mota)    607-34 

2.  of  pedigree  (see  Pedigreey  Lie  Mota) 635-67 

3.  of  ancient  possession  (see  Ancient  Foeeceeion) 658-67 

4.  against  interest  (see  Intereet) 668-96A 

6.  in  couTf^e  of  office  or  business  (see  Couree  of  Office  or  Bueinee*)     .  .697 — 713 

6.  dying  declarations  (see  Dying  Deelaratione)    714-22 

7.  as  forming  part  of  the  res  geetsd  (see  Heareay,  Bee  Geetat) 583-88 

of  intention,  generally  inadmissible  to  explain  writings    1202 

except  1.  when  deed  or  will  impeached  on  g^round  of  fraud  or 

forgery 1136 

2.  when  description  alike  applicable  to  two  subjects 1206 

8.  to  rebut  an  equity  (see  RelmUing  an  Equity)   1227-31 

admissible  to  prove  contents  of  lost  will    1203a 

to  prove  constituent  parts  of  existing  will    ,  1203a 

when  admissible,  it  matters  not  when  and  how  made 1209 

when  the  word  includes  oral,  as  well  as  written,  statements    673 

when  substituted  for  oaths    1^82,  1389a 

DECREE  (see  Public  Beeorde  and  Documcnte,  Chancery  Divieum). 

when  evidence  in  natuze  of  reputation    624-27 

DEDICATION  to  public  of  highway,  what  constitutes  131 

when  presumed 131 

DEED,  when  must  be  attested  (see  Atteeting  Witneee). 

presumed  executed  on  g^ood  consideration    86,  1 138 

parol  evidence,  when  admissible  to  show  real  consideration  of    1138 

when  presumed  fraudulent  under  statute  13  Eliz.  c.  6 150 

under  bankrupt  law • .  • « •       83 

when  equity  presumes  against  deeds  of  gift    151-2 

6.  g.,  if  fiduciary  relation  subsists  between  the  parties 161 

Vol.  /.  ends  wUh  {  971. 
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'DEED—eontimisd.  pajllos&phb  ({f) 

Sresomed  executed  on  day  of  date • 169 
eeda  of  eren  date,  presumed  executed  in  order  to  support  intent  .  • .  •     148 

knowledse  of  contents  of,  when  presamed   ,     150 

cannot  bind  an  infant 104 

except  numriage  setUements,  when 104,  n. 

WTolment  of,  when  necessanr 1 1 19-27 

when  allowable 1127 

effect  of  omitting 1125 

how  proved  (^ee  Enrolment) 1646-54 

contents  of,  when  proyable  by  copy  of  enrolment  (see  Enrolment), 

Teasonableness  of  covenants  or  powers  in,  question  for  judg^ 37 

registration  of,  in  Ireland,  proof  and  effect  of 1652 

due  execuiion  and  delivery  of,  when  presumed   149 

whether  delivered  as  an  eecrow,  question  for  jury 45a 

what  a  sufficient  sealing  of 149 

need  not  be  signed  under  Statute  of  Frauds 1001 

thirty  years  old  requires  no  proof    87,  1845a 

whether  thin  rule  applies  to  deeds  of  corporations 87 

estoppels  by  (see  EttoppeU)    91-100 

waiver  or  releane  of,  can  only  be  effected  by  deed 1141 

admissions  in,  how  far  binding 858 

receipts  indorsed  on,  effect  of   96,  859 

description  in,  party  not  estopped  from  disputing 96 

redtau  in,  how  far  party  estopped  from  disputing    97 

when  evidence  of  reputation 621 

xedtals  of  formal  matters  in,  when  liable  to  contradiction  by  parol    . .  1150 

recited  date  of,  when  liable  to  contradiction  by  parol    1150 

recitals  in  family  deeds  and  marriage  settlements,  when  evidence  in 

matters  of  pedigree  651 

alterations  in,  presumed  made  before  execution   164,  1819 

material  alterations  in,  after  execution,  when  fatal  (see  Alteration)    . .  1820 

blanks  in,  may  be  filled  up  after  execution,  when    1835-37 

identity  of,  may  be  proved  by  parol  in  trover  for   407 

in  indictment  for  larceny  of    ....     408 

what  transactions  must  be  evidenced  by : — 972-94 

incorporeal  rights 973-4 

party  enjoying  right  not  protected  from  liability  by  absence  of  . .  973-4 

transfer  of  personal  property,  when  and  when  not 976 

debentures,  when  and  when  not 995a 

what  contnu^,  by  corporations 976 

by  trading  corporations   978 

when  absence  of,  will  not  protect  corporation 978-84 

distinction  between  executed  and  executory  contracts   983 

contracts  under  Companies  Acts,  1862  and  1867 989 

Public  Health  Act,  1875 996 

when  agents  must  be  appointed  by    985 

transfer  of  shares  under  Companies  Clauses  Consolid.  Act,  1845 . .     986 

■ale  or  mortgage  of  a  ship 998a 

apprenticeship  to  sea-service 1098 

conveyances  under  7  &  8  Vict.  c.  76 991 

feoffments/ partitions,  exchange  leases,  assignments,  and  surren- 
ders under  the  Heal  Property  Act,  1846    992 

certificate  of  acknowledgment  of,  by  married  woman,  how  proved. . . .  1539 

DEFAMATION  (see  Zt^2),  soits  for,  abolished  in  Ecclesiastioal  Courts  . .     966 

DEFAULT,  judgment  by,  admission  of  right  of  action 83 

suffered  by  executor  or  administrator,  admits  assets •     823 

DEFECrrS  in  prooeedingB,  in  civil  causes,  may  be  amended • .  •  • .  220-47a 

in  pleading,  when  curod  by  verdict   86 

in  law  of  evidence  (see  Suggettiont  for  amending  the  Low  of  Evidence), 
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DEFENDANT,  oompetent  witness  for  himself  in  dyil  oanses 1349 

compellable  to  testify  for  opponent  in  clril  causes 1349 

may  be  examined  by  plaintin  prior  to  trial  (see  Interrogatories), 

if  charged  with  indictable  offence,  incompetent  for  or  against  himself . .  1356 

so  also,  if  charged  with  offence  panishaUe  on  sommary  oonyiction. . . .  1356 

in  snbh  cases  incompetent  for  or  against  co-defendant i:i57 

unless  nolle  prosequi  be  entered,  or  witness  be  acquitted 1357 

how  far  competent  in  other  trials  (see  Ckmpeteney) 1358-60 

DEGRADE,  how  far  witness  bound  to  answer  qnestions  calculated  to  (see 

JFitnets)    1459-62 

DELAY  in  claiming  rights,  presumption  from 189-42 

statements  ten£ng  to  cause,  may  be  struck  out  of  pleadings •     226 

DELIVERY  of  deed,  presumption  of 149 

of  goods,  within  what  hours  must  be  made 38 

of  goods,  presumption  respecting 178 

of  goods  to  vendee  s  carrier,  when  acceptance  within  Statute  of  Frauds . .  1 049 

of  goods,  what  amounts  to  constructive 1045-49 

of  chattel,  when  necessary  to  render  gift  irrevocable 976 

of  an  account,  how  far  binding  as  an  admission  that  no  more  is  due  . .  859 
of  letter  by  post  (see  Pott), 

DEMAND,  plaintiff  cannot  split  his    1702-4 

stale,  preHumption  against 139-42,  709-10 

of  rent,  within  what  hours  it  must  be  made 32^ 

will  it  waive  a  notice  to  quit  P 806 

DEMAND  AND  REFUSAL,  presumptive  evidence  of  conversion 176 

necessary  before  court  will  order  inspection  of  documents    1502 

Terbal  demand  provable,  thougb  written  demand  also  made    415 

notice  to  produce  written  demand  unnecessary   450 

DEMEANOUR  of  witness,  test  of  his  credibUity 52 

DEMISE  of  incorporeal  rights  must  be  by  deed 973-4 

of  real  property,  what  incidents  annexed  to 1176 

in  writing  not  provable  by  parol    401 

DEMONSTRATION  unattainable  in  judicial  investigation   1 

DEMURRER,  no  amendment  formerly  allowable,  if  grounds  for 240 

what  it  used  to  admit  in  chancery 828 

proceedings  substituted  by  new  rules  for  the  old  procedure  by 828 

DENIAL  at  trader's  house,  of  his  being  at  home,  original  evidence 576 

DENMAN  (see  lord  Denman). 

DENOTING  STAMP,  effect  of    1763 

DENTISTS  ACT,  1878  (see  Table  of  Statutes,  41  ft  42  Vict.  o.  33). 

notices  under,  may  be  sent  by  post 180,  n. 

DENTIST  cannot  recover  charges  unless  registered  as  medical  practi- 
tioner  173,  n. 

reg^tration  of,  how  proved 1638 

reasonable  skill  imphedlr  warranted  by    1183 

writing  necessary  to  evidence  contract  for  making  set  of  teeth  by. .  1044,  n. 

DEPOSIT,  place  of  (see  Ctofo^) 481,660-64 

DEPOSITIONS  in  former  suit,  when  secondary  evidence  (see  Secondary 

Evidence)    464-71,  489 

in  same  suit,  when  substituted  for  vivft  yoce  evidence  (see  Secondary 
Evidence)    499—520,1754-6 

VoL  I.  ends  with  i  97L 
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only  evidenoe  when  parties  maKdng,  not  prodaoible .  •  •  •  • 472-8,  515-17 

when  evidence  against  deponent  in  criminal  trial  as  a  sworn  confes- 
sion  898—901 

when  evidence  though  informally  taken,  as  admissions  by  deponent. .  1754-55 

or  to  contradict  or  impeach  witness .1754-65 

when  admissible  against  strangpers  as  reputation 623,  1754-5 

foreign  and  colonial,  when  admissible  in  case  of  prisoner  escaping  into 

this  country 1560 

generally  open  to  what  objections    • 546-49 

answers  to  leading  questions  will  be  suppressed 548 

so,  statements  as  to  contents  of  documents  not  produced 548-9 

must  be  taken  in  relation  to  our  rules  of  law 513,  548 

when  parol  evidence  of  statement  of  witness  is  excluded  by    399,  552 

is  not  excluded  by  .....  •     416 

when  memoiy  of  witness  may  be  refreshed  by 1410 

when  witness  may  be  contradicted  by,  in  civil  causes    ....«...••..  1446-48 

in  criminal  cases 1449-501. 

taken  before  Ju9t%cm  on  charge  of  felony  or  misdemeanor :  — 479-91 

enactments  as  to  criminal  cases  respecting 479x  et  $sq,^  490-1 

doubts  arising  on  enactment  of  11  &  12  Vict.  c.  42 480-482 

statutable  form  of 479a  &  n. 

mode  of  taking 484-5 

accused  must  be  charged  with  indictable  offence    • 484 

witness  must  be  sworn  in  presence  of  accused 484 

examined  in  like  presence 484 

opportunity  for  cross-examination. . , 484 

wnole  reduced  to  writing,  not  merely  what  is  material ......     485 

taken  down  in  first  person  in  words  of  witness    484 

read  over  to  witness  and  signed  by  him    484 

signed  by  Justice 484,  487 

transmitted  to  Court 484 

If  witness  be  a  child  or  of  weak  intellect,  questions  and  answers  should 

bo  taken  down    485 

how  if  taken  in  absence  of  accused  and  read  over  in  his  presence    •  • .  •     486 

how  if  witness  too  ill  to  have  examination  completed    486 

how  they  f>]iou1d  be  entitled    487 

one  caption  Hufficient    487,  892 

mode  of  proving 482,  488,  1577 

hanuwriting  of  Justice  need  not  be  proved 488 

of  diKprovitig 483 

admissibility  of     479A-483 

if  witness  dead  or  too  iU  to  travel 482 

suffering  under  temporary  indisposition ,     481 

what  proof  of  sickness  necessary 488 

permimeutly  insane 480 

kept  out  of  the  way 472-8  &  n. 

decision  of  judge  as  to  these  facts,  generally  conclusive  . . .  .504  (R.  8), 

516-17 

may  have  been  taken  on  a  charge  technically  different 467-8,  489 

prisoners  arc  entitled  to  inspect,  at  trial  1488 

niny  demand  copies  of,  on  payment  of  small  sum 1488 

when  this  demand  must  be  made 1488,  n. 

is  convict  cutitlc<l  to  copy  of,  in  order  to  assign  perjury  P 1489,  n. 

are  rules  as  to  cross-exninining  witness  respecting,  still  in  force?  ....   1449 

of  witnesses  under  30  &  31  Vict.  c.  35,  s.  6    490-91 

Ooroner*8  mode  of  taking 492,  494 

so  much  evidence  as  is  material  must  be  taken  down 493 

must  be  certified  and  Miibscribed  by  coroner 492 

narrative  may  be  drawu  in  third  person 493 

witness  not  required  to  sign     • 493 

how  proved 493 

probably  not  admissible  if  prisoner  absent    494 

Rrfgrencet  are  to  paragrapht  (§})  not  pagm. 
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taken  in  Bankruptcy —-protA  and  admission  of 495 

as  a  confession  in  orindnal  prooeedingB 898 

taJken  in  Ireland  on  criminal  charge,  effect  of,  if  witness  murdered, 

maimed,  fx  secreted 496-8 

taken  in  India  in  cases  of  misdemeanor  committed  there 600  &  n. 

how  proYcd 1563 

in  civil  actions,  the  canses  of  which  have  arisen  there 500  &  n. 

taken  in  the  Colonies  in  cases  of  misdemeanor  against  slaye  trade    .  .500,  n. 

how  proved 4 1653 

of  misdemeanors  by  officers  abroad  in  public  service    500,  n. 

taken  under  1  Will.  4,  c.  22,  s.  1,  or  3  &  4  Vict.  c.  105 500,  n.,  1311, 

1580  &  n. 
taken  under  Ord.  XXX  VTE.  of  the  rules  of  the  Supreme  Court,  1888 . .  504-11 

must  be  taken  down  in  writing 504  fR.  12) 

hj  the  examiner  or  officer  of  the  Court    504  (R.  12) 

so  as  to  represent  the  statement  of  witness 504  (R.  12) 

must  be  read  over  to  the  witness 504  (R.  12} 

must  be  signed  by  him  in  presence  of  parties 504  (R.  12) 

course    to  be   pursued  by  examiner  when   questions  objected 

to 504  (R.  12  &  R.  14) 

originid  depositions  to  be  signed  bj  examiner   604  (R.  12J 

to  be  transmitted  by  him  to  the  Central  Office 504  (R.  14) 

to  be  filed  in  Central  Office    504  (R.  13) 

not  admissible  without  consent  of  party  against  whom  same  is 

offered,  unless  Court  so  directs 504  (R.  18) 

or  unless  deponent  is  dead 504  (R.  18) 

or  beyond  the  jurisdiction  of  the  Court 604  (R.  18i 

or  unable  from  sickness  or  infirmity  to  attend   504  (R.  18) 

how  proved « 515-20,  1580 

when  admisHible 615-16 

1.  if  opposite  party  consents 515-16 

2.  if  deponent  dead .515-16 

8.  if  out  of  jurisdiction 516-16 

4.  if  unable  to  attend  trial  from  sickness  or  infirmity 5 1 5- 16 

how  far  these  rules  are  absolutely  binding  now    615-16 

evidence  on  these  points  addressed  to  judge 617 

can  affidavits  he  substituted  for  viv&  voce  testimony  P  517 

commissions  to  take,  may  be  granted — 

by  Probate  and  Divorce  Division 518 

by  corresponding  courts  in  Ireland    618 

by  Courts  of  Bankruptcy 619 

by  County  Courts ; 520 

power  of  courts  of  law  to  order  examination  of  parties  by  interroga- 
tories before  trial  (see  Inttrrogatoriea) 521-42 

may  be  transmitted  home  through  the  Podt-office 1579 

taken  in  action  to  perpetuate  testimony    543-5 

taken  in  aid  of  suits  in  foreign  Courts 1313 

in  Colonial  Courts 1314 

taken  under  Merchant  Shipping  Act  abroad,  how  proved,  and  when 

admissible 1564-5 

taken  under  special  commissions,  how  proved 1578 

taken  in  Chancery,  how  proved 1575 

if  ancient 1585 

foreign,  how  proved  under  Extradition  Act    1660 

DEPRIVATION,  sentence  of,  conclusive  on  strangers  as  a  judgment  in 

»m  1675,  n. 

DEPUTY  COUNTY  COURT  JUDGE  presumed  to  have  been  properly 

appointed,  when     , 171 

DEIRELICTION,  presumption  against,  as  between  owners  and  salvon  . .     207 

Vol.  L  md»  with  {  971. 
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DESCENT  (see  Pedigree).  pasaobathb  ({}) 

DESOBimON,  matter  of  eseentiAl,  must  be  proredaa  laid  (see  Variance). .2%^-W 

of  instrument  in  indictment  for  forgery,  what  sufficient • 291 

by  way  of  exception  or  limitation  material 1224 

is  error  in,  less  important  than  mistake  in  name? 1215-16 

falsa  demonstratio  non  nocet  1218-23 

application  to  two  subjects,  lets  in  parol  eridence  and  declaration  of 

intention 1206 

in  deed,  party  not  estopped  from  disputing 96 

DESIGNS  (see  PatenU,  Letigne,  and  Trade  Marke  Act,  1883). 

novelty  of,  question  for  jury •     45a 

DESTRUCTION  of  evidence  (see  Spoliation), 

of  instrument,  what  proof  of,  sufficient  to  let  in  secondary  eridence.  .428-36 

admission  of,  by  adversary,  waiver  of  notice  455 

when  plaintiff  can  recover  on  destroyed  bill  or  cheque 437 

when  probate  will  be  granted  of  destroyed  will 436 

of  will,  what  sufficient  to  revoke  it    1067-68 

of  property  (see  Malieiotte  Injuries), 

DETENTION  OF  WITNESSES,  when  costs  allowed  for  special    1247 

DETINUE,  within  what  tune  action  of,  must  be  brought 73 

whether  founded  on  tort,  for  purposes  of  costs   38,  n. 

DEVIATION,  warranty  against,  implied  in  marine  policy 1171 

DEVISE  (see  Will  and  Parol  Evidence)  may  be  proved  by  probate,  when  ..  1 759  -61 

DEVISEE,  when  presumed  entitled  to  emblements 167 

may  be  cited  to  Probate  Division,  when    1759 

DEVOLUTION  of  property  without  conveyance,  when  allowed    1005-16 

DIARY  of  deceased  solicitor  not  generally  admissible 700  k  n. 

DICTIONARY,  judge  will  refresh  his  memory  by  21 

DILAPIDATIONS,  ecclesiastical,  repairs  of,  certified  by  official  surveyor. . 

1611,  n. 

DILIGENCE,  how  far  question  for  judge  or  for  jury 37-7a 

in  search  for  documents,  what  will  let  in  secondary  evidence  (see  Loat 

Imtrument)     428-37 

for  witnesses,  what  sufficient    472-8,  n.,  517 

for  attesting  witnesses,  what  sufficient 1855 

DIOCESAN,  probate  granted  by,  how  it  used  to  be  defeated 1714 

DIPLOMATIC  AGENTS  (see  Ambassador  and  Consul), 

DIPLOMATIC  CORRESPONDENCE,  admissibility  and  effect  of 1661 

DIRECT  EVIDENCE  contrasted  with  circumstantial    64-8 

dangers  to  be  guarded  against  in •.••.•••••....  68-9 

DIRECTORIES,  inadmissible   1785 

DIRECTORS  (see  Joint  Stock  Companies)  bound  to  answer  respecting  frauds 

committed  by  them,  when    1455 

cannot  be  convicted  of  fraud  having  disclosed  their  offences  on  oath. .  1455 

DISCHARGE  of  witness  improperly  arrested,  motion  for,  to  what  Court 

made 1337 

within  what  time  it  should  bo  made 1339 

disobedience  of  order  for,  renders  sheriff  liable  to  trespass   1340 

of  a  contract  under  seal,  how  effected    1141 

of  a  statutory  written  agreement,  by  parol,  how  far 1142 

JSe/erences  are  to  paragraphe  (§§]  to<  P^9^» 
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DISCHARGE ->Mfif Iff tmT.  paiuobafbb  ((}) 

of  a  written  agreement  at  oommon  law,  by  parol,  how  far 1141 

proof  and  effect  of  certificate  of,  in  caaeB  of  aasaolt 1615-20 

of  jury,  effect  of 1719 

DISOLAIMER  of  gift  may  be  by  parol 07fi 

of  lease  and  of  anprofitable  property  by  tnutee  of  bankrupt   lOlS 

DISCLOSURES  (see  Prunleged  ComnwnieatioM). 

DISCOVERT  not  enforced  in  aid  of  prosecuting  or  defending  indictment . .  1500 

when  subjecting  party  to  prosecution,  penalty,  or  forfeit 1453 

exceptions  to  last-mentioned  rule   1455 

powers  of  enftirdog  under  R.  S.  C 521-42 

as  to  existence  and  contents  of  documents  (see  PrivaU  Writing$) ....  1786-87 

bow  existence  to  be  ascertained 1799— 1808 

affidavit 1799—1808 

to  w'nat  documents  order  may  extend    1809 

provisions  for.  in  County  Courts 1811-13 

under  Friendly  Societies  Acts • 1814-15 

as  to  facts  known  to  opponent  (see  Interrogatoriet)    521-42 

DISCREDIT,  how  far  party  may  throw,  on  his  own  witness  (see  JFitHMtet) . .   1426 

how  far  witnens  may  throw,  on  himself    1347,  n. 

of  husbsnd's  te<)timony  by  wife .' 1368 

DISCREPANCIES  in  evidence,  effect  of 59-60 

DISCRETION  OF  JUDOE  in  allowing  amendment  should  be  liberally 

exercised    227  &  n.,  253 

when  controllable  by  Court 242 

in  refusing  amendments,  decision  of  jadge  generally  final    242 

In  deciding  on  right  to  begin,  how  far  controllable  by  court    387 

as  to  recalUog  or  confronting  witnesses 1477-8 

as  to  examining  young  children 1377 

in  regulating  the  mode  of  examining  witnesses 1399 

DISEASE,  declaration  of  patient  as  to,  admissible    580 

DISEASES  OF  ANIMALS  ACT,  1894  (see  Table  of  Statutet,  57  &  58 
Vict.  c.  67). 

limitations  of  actions  under 76-8,  n, 

accused  under,  must  prove  lawful  authority  or  excuse    372-4,  n. 

orders  and  reg^ulations,  under,  how  proved 1601,  n. 

effect  of 1779-80,  n, 

certificate  of  inspector  under,  effect  of 1611,  n. 

payment  into  Court  under 832-7,  n. 

DISGRACE,  how  far  witness  bound  to  answer  questiouN  tending  to  his.  .1459-61 
DISHONOUR  (see  Bill  of  Exchange), 

DISMISSAL  (see  DieeKarge)  of  summons  at  chambers,  effect  of 1756 

of  information  under  Summary  Jurisdiction  Act,  1879,  effect  of ... .  1615-20 

of  application  at  quarter  sessions,  effect  of • 1720 

at  petty  sessions,  effect  of    1757-7A 

of  action  without  hearing  evidence,  effect  of  • 1719 

of  suit  in  Ecclesiastical  Court,  effect  of 1728 

DISPARAGEMENT  of  own  title  by  person  in  possession,  admissible  . . .  .684-7 

as  against  botn  privies  and  strangers  . .     684 
but  must  be  of  his  title  merely,  and  not 
of  the  estate 684 

DISFDTABLE  PRESUMPTIONS  (see  Presumpiume)  109-10 

DISSENTERS,  registers  of,  what  in  custody  of  Registrar-General. .  1504-21,  n. 

how  inspected   1504-21,  n. 

when  admissible  (see  Non'Faroehial  Segistert) 1592,  n. 

inscriptions  in  burial-sround  of,  admissible  in  pedigree  cases 653 

reg^istration  for  worship  and  marriage  of  meeting-houses  of 1621a 

effect  of  certificate  of  such  registration 1621a 

m.  I,  ends  with  i  071. 

(65) 


INDEX. 

F1BA0BAJPHB  (f  f) 

DISSOLXTTION  of  partnenrhii)  pxoved  by  notioe  in  Gftsette  or  newspaper . .  1666 

inleronoe  must  be  raised  aliunde  that  partj  has  read  the  notice 1666 

bow  this  may  be  done 1666 

of  Parliament  does  not  jnstif  j  arrest  of  member,  when 34b 

of  maniage  (see  JHvoree). 

DISTANCE  measored  as  the  orow  ilies    16 

eyidenoe  respecting,  liable  to  error    68 

DISTRESS,  warrant  of,  to  enforce  payment  of  rate,  when  action  Hes 

against  jnstioe  for  granting 1672 

putting  in,  for  rent,  when  waiver  of  forfeiture   806 

when  mortgagor  may  pat  in,  as  bailiff  or  mortgagee 176 

in  action  for  exoessive,  effect  of  not  gnilty  by  statute 313 

lodger's  goods  how  protected  from 1096 

recent  Act  for  Amending  Law  of  (see  Tabb  qfSUUmtet,  34  &  35  Vict.  o.  79) . 

DISTRIBUTIONS,  books  of,  how  far  endenoe 1  770a 

DISTRIBfDTIONS,  STATT7TE  OF  (see  JWfo  ofStatuUt,  22  &  23  Vict.  c.  10). 
word  **  children ^  used  in,  means  legitimate  children 168 

DISTRICT  REGISTRY  OFFICE  (aee  lama  SeffUtry  Office). 

seal  of,  judicially  noticed •...•        8 

DITCH,  presuAption  as  to  ownership  of 120 

DIVIDENDS,  apporticmment  of   15» 

DIVINE  (see  Fmrwn). 

DIVISIBILITY  of  demands  by  plaintifTs 1702-4 

of  cause  of  action  in  County  Doart 1704 

DIVORCE  does  not  make  conununication  betwean  husband  and  wife  lees 

inriyileged    910a 

presumption  of  bastardy  arising  from    106 

on  bill  for,  how  far  wife*s  letters  were  admissible 768-9  ft  n.,  169,  502 

in  suit  for,  by  reason  of  adultery,  how  far  wife*8  oonfession  admissible 

768-9,  869 

in  suit  for,  how  far  acts  of  adultery  subsequent  to  petition  evidenoe  . .     340 

ptrties  to  record  and  their  wives  are  admissible  witnesses  1355-55A 

but  not  bound  to  answer  questions  respecting  adultery. . . .  1355a 

sentenee  of,  is  a  judgment  in  rem 1675,  n. 

as  such,  oondttsiye  of  fact  adjudicated,  as  against  strangers .  1676 

effect  of,  in  a  criminal  prosecution 1680 

foreign  sentence  of,  its  effect 1726,  1735 

DIVORCE  COURT,  seal  of,  judicially  noticed 6 

documents  in  cause  in,  taken  or  sworn  abroad,  how  proved • .  •  •  .11-12 

powers  of,  judicially  noticed    19 

how  causes  in,  are  to  be  tried 21o 

notice  to  admit  documents  in   724a  k  n. 

are  wife's  admissions  of  adultery  evidence  inP .768-9,  869 

commissions  to  examine  witnesses  granted  in 518 

common  law  rules  of  evidence  observed  in   966a 

competency  of  parties  to  suits  in,  as  witnesses 1355-55A 

attendance  of  witnesses  before,  how  enforced 1283 

allowance  to  witnesses  in ^^PP-  iii- 

what  decisions  of,  judgments  in  tem 1675,  n. 

rules  noting  to  discovery  and  inspection  do  not  apply  to 1792 

DOCK- WARRANT,  delivery  of,  vests  goods  sold,  when    1048 

DOCTOR  (see  Medical  Man). 

DOCUMENTARY  EVIDENCE  ACT,  1845  (see  TahU  rf  Statutm,  8  &  t 

Vict.  c.  1 1 3)     7-8 

DOCUMENTARY  EVIDENCE  ACT,  1868  (see  TabU  f^  StatuU$,  31  &  32 

Vict.  c.  37) 1527,  1662 

Mtfermcm  am  toparaprapki  (§{)  mtpa^—, 
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D0GX7MENTABT  EVTDKNCE  ACT,  1882  (see  TabU  of  Stahttm,  45  Viut. 

c.  9) 1527 

DOCUMENTARY   EVIDENCE   ACT,    1895    (aee    TabU   of  StattUeo, 
58  Vict.  o.  9). 
proTiflions  of 1527  A  Addenda 

DOCUMENTS  (see  Admisiiima,  WrUinga,  Notice  to  Frodnee,  Fublic  Seeordt 
and  DoeumsnUf  Jhrivato  lVriting$). 
coming  from  abroad,  statutorj  proviaioiia  oonoeinung 1560  ot  teg. 

DOG,  presumption  as  to  ownership  of 123 

worrying  sheep,  cause  of  action  in  England,  Scotland,  and  Inland, 

when 128 

person  charged  with  keeping,  without  licence,  must  prove  ag^  of  doflr, 

when 372-4,  n. 

DOMESDAY-BOOK,  what  it  contains    1768 

where  deposited 1485 

how  inspected  1481-3 

how  proved 1533 

admissibility  and  effect  of    1768 

DOMESTIC  (see  Servant). 

DOMICIL,  presnmptionB  respecting  209-10 

dedarationfl  at  time  of  changing,  admissible  as  part  of  ree  gestn   ....  583-4 

DONATIO  MORTIS  CAUS^  passes  no  property  without  delivery 975 

requires  actual  contemplation  of  death 975 

liable  to  probate  duty,  when  975 

DONEE  of  personal  chattela,  when  title  complete 975 

DORMANT  PARTNER  (see  Fartner). 

DOUBLE  PORTIONS,  presumption  against 1227 

no  {Hresumption  against,  recognised  in  Scotland 1227,  n. 

DOUBT,  benefit  of,  giyen  to  prisoner 112 

DOWER  may  be  barred  by  Statute  of  limitationfl 74a,  n. 

DOWN  SURVEY,  admissibility  and  effect  of   1770 

DRAFT  (see  Cheque). 

DRAINAGE  ACTS  in  Ireland,  notices,  &o.,  under,  proved  by  Gazette, 

1663a -4,  n. 
orders  under,  how  proved    1601,  n. 

DRAMATIC  PIECE,  what  constitutes  representation  of,  question  for 

jury 47 

onus  of  proving  consent  of  owner  to  perform 377 

DRAWER  (see  Bill  of  Exchange). 

acceptor  estopped  from  disputing  signature  of    , 851 

may  dispute  indorsement  by    851 

DREAM,  whether  confessions  admissiUe  if  made  while  talking  in  a  . . .  .881,  n. 

DRUGGISTS,  registration  of,  how  pruTcd 1638 

DRUNKENNESS,  oonfessions  obtained  by  maViTig  prisoner  drunk,  ad- 
missible      881 

incompetency  of  witness  from 1375 

of  attesting  witness  renders  attestation  inviJid  1053 

DUBLIN  GAZETTE  (see  &aMe<#)  1527 

DUCES  TECUM  (see  SUbpana,  Attendance  of  Witneeece) 1289-40 

DUCHY  (see  Cornwall,  Lancaeter). 

DUES  presumed  legal  from  long  enjoyment 180 

Fd.  I.  ends  with  {  971. 
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DUE  DILIGENGE,  how  fur  qnestlon  for  jodge  or  for  jmy 87-7a 

DUEL,  persons  present  at  and  oountenanoing  may  refuse  to  answer  ques- 
tions on  inoiotment  for  murder  l^M 

DUMB  witness  oompetent,  if  proved  to  have  capacity 1376 

examination,  how  taken 1376 

DUPLICATE  ORIGINALS,  what  they  are 418,426 

eaoh  considered  primary  endenoe 418,  426 

all  must  be  aooounted  for,  before  Beoondajy  evidenoe  of  one  can  be 

given    891 

notice  to  produoe,  when  unnecessary 449,  449b 

DURATION  OF  UFE,  presumption  as  to 198—203 

DURESS,  admissions  made  under  illegal,  not  receivable • 798 

under  legal,  receivable 798 

confessions  made  during  illegal,  whether  admissible • .  •  883 

instarument  may  be  defeated  by  parol  proof  of  being  obtained  by 1137 

party  not  estopped  by  deed  obtained  by   ••• •• 93 

DUTIES  (see  F^metioHt  ofJudg^  and  Jury), 

instances  of  amendment,  where  duties  misdescribed  on  record 236 

DWELLING-HOUSE,  on  indictment  for  stealing  in,  maliciously  firing, 
riotously  demolishing,  or  house-breaking,  plaoe  must  be  proved  as 

laid   281 

on  indictment  for  stealing  in,  prisoner  may  be  convicted  of  larceny . .  269-70A 

acquittal  for  stealing  in,  bar  to  indictment  for  laroeny • 1708 

is  an  acquittal  for  larceny  a  bar  to  indictment  for  stealing  in  P   1708 

DYING  DECLARATIONS,  why  admissible 7 14 

only  admissible  where  death  of  declarant  subject  of  charge,  and  dr- 

cumstanoes  of  death  subject  of  deolantion 714 

admissibility  of,  question  for  judge 23a 

why  limited  to  cases  of  homicide 716 

inadmissible,  where  declarant,  if  living,  would  have  been  incompetent 

from  imbecility  or  tender  age 717 

of  felo-de-se  admissible  against  accomplice 717 

of  wife  admissible  against  husband  charged  with  murdering  her    ....  717 
declarant  must  have  been  in  actual  danger  of  death  and  aware  of  his 

danger,  and  death  must  have  ensued 718 

the  ezistence  of  these  facts  must  be  decided  on  by  judge .23a,  718 

Scotch  law  respecting   719 

declaration  must  relate  facto,  and  not  opinions,  and  be  relevant  to 

issue •  720 

must  be  complete 721 

if  taken  in  writing,  must  writing  be  produced  ? 721 

need  not  be  taken  in  writing 721 

may  be  in  answer  to  leading  questions 720 

if  informal  as  a  deposition,  stm  admissible 721 

admissible  for  accused,  as  well  as  for  prosecutor 720 

Talue  of    722 

is  diminished  by  want  of  cross-examination 718,  n.,  722 

EARNEST,  to  bind  a  bargain,  when  sufficient  under  Stetuto  of  Frauds. .  1020 

EASEMENT  must  be  created  and  assigned  by  deed 973-4 

how  affected  by  Prescription  Act 75 a 

bow  far  sect.  4  of  Stetuto  of  IVauds  applies  to 1038 

admission  of,  by  tenant,  not  binding  on  landlord   ,     687 

presumption  as  to  right  of  support  from  adjoining  land   121 

from  adjoining  house 121 

from  subjacent  soil 121 

from  lower  story 121 

Rtfermcet  ar$  ie  para^rapht  (§{)  mipafm* 
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EAST  INDIA  GOMPANT  (see  Iftdia.)  fabaosafbs  (§{) 

depodt  and  tranafer  books  of,  how  inepeoted •••... 1498-9,  n. 

how  proved    1600,  n. 

admissible  as  pablio  documents. . . .  1596-7,  n. 
oorrespondenoe  between,  and  Board  of  Control,  privileged  trom  dis- 
olosnre 947 

ECCLESIASTICAL  CENSURE,  witness  not  bound  to  answer  questions 

subjecting  him  to  1463 

ECCLESIASTICAL  COURTS  now  shorn  of  much  of  their  jurisdiction. .     966 

powers  of,  judicially  noticed    19 

single  witness  insufficient  in    966 

attendance  of  witnesses  before,  how  enforced •...   1287 

seal  of  Prerogative  Court  of  Canterbury,  judicially  noticed 6 

proof  of  judicial  proceedings  of • 1646 

in  proving  judgment  of,  what  preliminaries  must  be  put  in 1676 

when  judgment  of,  provable  by  putting  in  minute  book  1572 

decrees  o^  when  judgments  in  rem    1676,  n. 

and  as  such,  how  far  binding  upon  strangers 1676 

how  far  binding  in  criminal  matters  1680 

sanity  or  insanity  of  testator  was  provable  in,  by  evidence  of  treatment 

by  relatives • 676,  n. 

wife>  confessions,  how  far  were  evidence  in 768-9 

comparison  of  handwriting  allowed  in 1869,  n. 

witnesses  protected  from  self-crimination  in 1458 

exemplification  of  probate  or  letters  granted  by,  admissible  to  prove 

title  of  executor  or  administrator    426 

ECCLESIASTICAL  DILAPIDATIONS  ACT,  1871  (see  Table  of  8tatMt€9, 
34  k  36  Vict.  o.  43),  repairs  of  dilapidations  certified  by  surveyor. . 

1611,  n. 

ECCLESIASTICAL  LAW,  judicially  noticed 6 

ECCLESIASTICAL  LEASES  AND  DEEDS,  how  proved  under  oertam 

Acts 1601,  n. 

ECCLESIASTICAL  PERSONS,  entries  in  books  of  deceased  evidence  in 

favour  of  succeeding •.••••••••••••     688 

ECCLESIASTICAL  SURVEYS  (see  I^rrien). 

EDINBURGH  GAZETTE  (see  6^0^^^^) 1627 

EDUCATION  (see  EUmentary  Edueatum  Act). 

EJECTMENT  (see  Becovery  of  Land). 

ELECTION,  when  prosecutor  wiU  be  put  to,  in  oases  of  felony 829-34 

when  not   329-34 

indictment  for  embezzlement  or  larceny  may  charge  three  acts,  when . .     332 
counts  for  stealing  and  receiving  may  be  joined 333 

S roper  time  for  putting  prosecutor  to 334 
ootrine  of,  does  not  apply  to  misdemeanors 829a, 

by  trustee  of  bankruptcy  to  disclaim  lease  or  other  property  1013 

ELECTION  BRIBERY  (see  Bribery). 

ELECTION  PETITIONS, 

in  Courts  for  trial  of,  attendance  of  witness  how  enforced  (sub  tit. 

•*  CourUfor  the  Trial  of  Election  retUiont  ") 1293- 1309,  n. 

scale  of  costs  to  witness 1246b 

witness  when  indemnified    • 1465,  n. 

declaration  of  voter  against  own  vote,  evidence 766 

certificate  of  indemnity  granted  to  witness,  its  effect 1466,  n. 

Vti.  I.  mit  vntk  }  971. 
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XLEVENTABT  EDUCATION  ACT,  1870  (aM  Table  ofStatuUs,  33  &  34 
Viot.  o.  76). 

notices  respeoting',  may  be  eent  hj poet 180,  n. 

miniitee  of  meetings  imder,  sdmiasibilitj  of 1781 

oertificates  of  EducatioD  I)eTMirtmeDt  granted  onder ,,.  1611,  n. 

inspection  of  books  of  School  Boards  under    1504-21,  n. 

oraen  and  regulations  issued  by  Education  Department,  how  proved 

1611,  n.,  1627,  n. 

EMBARRASS,  when   statements    tending    to,  will    be  struck  out  of 

pleadings 226 

EMBEZZLEMENT,  three  acts  of,  may  be  charged  in  one  indictment, 

when '.     831 

on  indictment  for,  when  sufi^ient  to  allege  and  prove  generaUy  that 

money  was  embezzled   287 

trial  for,  bar  to  indictment  for  larceny  on  same  ftacts 1707 

trial  for  larceny,  bar  to  indictment  for,  on  same  facts    17U7 

agents,  solicitors,  bankers,  &o.,  cannot  be  convicted  of,  if  they  have 
disclosed  their  offenoes  on  oath 1456,  n. 

EMBLEMENTS,  presumption  respecting  title  to 167 

definition  of 167 

what  crops  do  not  fall  within  law  of 1042 

EMIGRANTS,  rules  of  trustees  of  docks  concerning'  landing  of,  bow 

psoved 1668,  n. 

EMPLOYERS*  LIABILITY  ACT,  1880  (see  Tabk  of  SiaiutM,  43  &  44 
Viot.  c.  42). 

limitation  of  time  for  bring^ofr  actions  under 73 

provisions  of ,  as  to  liability  of  employers  for  injuries  to  workmen  ....   1182 

notices,  how  served  under  the  Act  180,  n. 

Act  to  expire  at  end  of  1895  1182,  n. 

ENCROACHMENT  on  waste  by  tenant  proanmed  to  be  for  landlord 122a 

ENDOWED  SOHOOI^  ACT,  1869  (see  Tabie  tf  StatuUt,  32  k  33  Viot. 

c.  56). 
Charity  Commissioners  may  enforce  attendance  of  witness  in  cases 

under   1329,  n. 

schemes  under,  presumed  duly  made 72 

notices  under,  may  be  sent  by  post 180,  n. 

ENPORCINO   ATTENDANCE  OP   WITNESSES  (see  Attendance  ef 
Witnesaea). 

ENGINEERS,  testimony  of,  of  ten  partisan 68,  68 

ENGRAVED  FAC-SIMILE  of  name,  when  sulBoient  ngnatuie 1029,  1060 

ENGRAVINGS  on  lings  admissible  in  matters  of  pedigree    662 

ENJOYMENT,  inference  of  legal  right  from 123-6 

ENLISTMENT  of  soldiers,  how  proved 1601,  n. 

ENQUIRIES  (see  Inquiriee). 

ENROLMENT  DEPARTMENT  in  Central  Office,  what  documents  must 

be  filed  in 1119-25 

ENROLMENT  of  documents,  when  necessary:— 1 119-27,  1647a-54 

under  Mortmain  Act 1119,  1650 

deeds  of  relinquishment  by  parsons 1 11»,  1663 

bargains  and  sales,  when 1 120,  1646 

warrants  of  attorney  and  cognovits,  and  judge's  orders    ....1120a,  1654 
bills  of  sale  of  personal  chattels  1120a,  1664 
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deeds  relatin^r  to  Crown  reyennea 1 121,  1648 

assuranoe  under  Act  for  abolishing  fines  and  recoveries 1 122.  1  650a 

life  annuities  before  1854,  and  since 1125,  1661 

contracts  between  solicitors  and  tiieir  darks 1 126,  1653a. 

of  documents,  when  allowable :  — 11 19 

regiatrations  in  Yorkshire  and  Middlesex 1 127,  1652b 

d^ds  relating  to  charities    1 127 

awards  under  Indosure  Acts    1127  &  n. 

of  document,  does  it  dispense  with  calling  attesting  witnesses  ? 1853 

want  of,  in  case  of  annuity,  cannot  be  set  up  by  grantee 845 

of  deeds,  &c.,  proof  of : — 1647  et  aeq, 

1.  by  producing  instrument  with  indorsement  of,  si^rned  by  registrar. .   1647 
role  applied  to  bargains  and  ssles  enrolled  under  27  Hen.  8,  o.  16 ...  •  1649 

to  leases  within  Duchy  of  Lancsster •  1648 

to  indentures  under  Mortmain  Act 1650 

to  instruments  enrolled  in  Duchies  of  Cornwall  or  Lancaster  ....   1648 

in  Petty  Bag  Office 1647,  n. 

in    Enrolment    Department    of    Central 

Office 1647 

to  deeds  as  to  Crown  lands,  enrolled  in  Land  Beyenue  Office  ....  1648 

2.  by  office  or  certified  copies,  when 1  654a  &  Addenda 

rule  applied  to  documents  enrolled  in  Enrolment  Department 1647 

in  Duchies  of  Cornwall  or  Lan- 
caster   1648 

in  Office  of  Charity  Commissioners.  1 127 

to  instruments  registered  in  Dublin 1652 

to  judgment  mortgage  in  Ireland 1652 

to  documents  registered  in  Yorkshire    1652a 

to  parsons*  deeds  of  relinquishment,  how  far 1653 

8.  by  examined  copies,  when 419 

copies  generally  inadmissible  as  primary  evidence  to  prove  contents  of 

deeds 419 

generally  admissible  as  secondary  evidence,  only  against  party  regis- 

t^^ed  and  his  privies 419 

exception  to  these  rules    419 

of  leases  granted  by  Crown,  admissible  as  primary  evidence  of  their 

contents 419 

so,  of  leasee  granted  by  Duke  of  Cornwall 419 

old  Office  in  Chancery,  seal  of,  judicially  noticed  •••.•  6 

ENTRIES,  when  may  be  used  to  refresh  memory  (see  Memory) 1406-13 

of  births,  deaths,  and  marriages  in  books  by  relatives,  evidence  in 

matters  of  pedigree 650 

against  interest,  in  account  books,  admissible  when  party  who  made 

them  is  dead  (see  Interett) 395,  668-83 

in  books  of  deceased  eocleeiaatical  persons,  when  admissible  for  suc- 
cessors      688 

80  years  old  require  no  proof 88 

made  in  oourse  of  office  or  business,  when  admissible  (see  Courts  of 

Office  or  Bunness) .••••: 697—708 

made    by  party  himself   in   his   own    shop   books,    admissible    in 

America \ 709- 10 

BO  by  dvil  law,  and  by  laws  of  France  and  Scotland 712 

■o  in  taking  accounts  in  High  Court,  when 711 

not  admissible  at  common  law 709- 10 

but  admissible  by  statute  law,  wmble 709- 10 

reading  of  some,  does  not  let  in  other  distinct  entries  in  same  book   . .     732 

ENVOYS  (see  Ambauador). 

EQUITABT.E  MORTGAGE  by  deposit  of  deeds,  not  within  Statute  of 

Frauds 1088 

Vol.  L  endt  with  §  97U 
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EQUITT  (see  Chmeit^  IHviiion),  rdka  of,  judiciallj  notioed 5 

rules  of,  to  be  acted  on  in  all  courts • ....•        6 

oonftictmg  with  roles  of  law,  most  prevail 5 

person  haying  a  seoret,  standing  bj 841 

parol  evidence  admissible  to  rebut  an  (see  Rebutiiftg  tm  Equity)    ....  1227-31 

EQUITY  OF  BEDEKPnON,  contract  to  convey,  within  sect.  4  of 

Statute  of  Frauds 1038 

EQUITY  FBOCEDURE  ACT,  1852  (see  Table  of  Statute,  15  &  16  Vict 

c.  86). 
1867,  for  Ireland  (see  Tabls  o/Statutsi,  30 
&  31  Vict.  c.  44,  Ireland). 
EBASURE  (see  AUerationt). 

what  has  been  written  OTer,  is  question  for  judge • 47 

when  solicitor  cannot  give  evidence  as  to 937a 

EBBOB,  pendency  of  proceedings  in,  will  not  prevent  judgment  from 

acting  as  a  bar  1721 

in  proceedings  in  oivU  causes  may  be  amended 221 

ESCAPE,  sheriff  no  longer  liable  to  action  for 1668,  n. 

in  action  against  officer  for,  he  might  dispute  legality  of  custody  ....     854 

could  he  be  forced  to  produce  writ  for  inspection  P loOl 

proof  of  foreign  or  colonial  depositions,  where  prisoner  escapes  into 
England 1660-63 

ESGBOW,  effect  of  alteration  in  instrument  delivered  as  an 1834 

whether  deed  delivered  as  an,  question  for  jury 46i.,  1834,  n. 

unless  question  turn  on  writings    45a 

delivery  of  deed  as  an,  provable  by  parol 1135 

ESTOPPEL,  nature  and  principles  of 89 

must  be  certain  to  every  intent 89 

binds  parties  and  privies  (see  Privies)    '. 90 

as  to  post-dated  bills,  cheques,  &c.,  even  as  against  the  righto  of  the 

revenue,  there  may  exist  an    850 

exception  as  to  privies 90 

three  classes :  by  deed — of  record — in  pais 91 

must  be  specially  pleaded,  when    91,  1673 

abolished  by  New  York  Code 89,  n. 

by  deed:—   93-9 

party  not  estopped  from  avoiding  his  deed  by  proving  illegality    ....       93 

trustees  for  public,  when  estopped  from  disputing  their  deeds    94 

party  estopped  from  disputing  conveyance  which  he  executed  when 

heir 95 

party  not  estopped  frran  disputing  mere  description 96 

how  far  party  estopped  by  redtals 97-8 

must  be  reciprocal    99,  817-18,  858 

deed  that  can  take  effect  by  interest  shall  not  take  effect  by    100 

of  records  (see  Public  Eeeords  and  Loeumenis), 

in  pais  (see  Admissions) • 101-3 

tenant  how  far  estopped  from  disputing  landlord's  title    101-3 

if  landlord  devisee,  tenant  cannot  show  devisor  insane 101 

unless  in  dear  case  of  fraud    101 

tenant  should  yield  up  premises  and  bring  action  to  recover  them  ....     101 
even  where  landlord  shows  a  joint  or  equitable  title,  tenant  cannot 

avail  himself  of  it 101 

if  landlord  a  corporation,  tenant  cannot  rely  on  occupation  without 

deed 101 

rule  applicable  in  trespass  as  well  as  in  action  to  rtcover  land 101 

rule  extends  to  party  coming  in  under  tenant 101 

and  to  lodgers,  servanto,  and  licensees •  • 101 

tenant  may  show  diat  landlord's  title  has  expired 102 

or  that  he  had  none  at  a  previous  time *•••••• 102 

or  may  rely  on  eviction  by  title  paramount ••• 102 

Beferenees  are  to  paragraphs  (§{)  not  payee, 
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tenant  <mlj  estopped  £rom  denying  title  of  party  who  gave  him  poe- 

eession 103 

what  constitates  a  letting  into  poeeeBsion 103 

EUNDO,  morando,  etredetmdo  [aeeArrnt)   1330-41 

EVICTION  by  title  paramonnt,  tenant  may  show    102 

EVIDENCE,  definition 1 

not  siifloeptible  of  demonstration 1 

competent  or  admissible,  what    2 

satisfactory,  or  sufficient,  what  is 2 

admissibihty  of,  qneetion  for  judge ,  2,  23 

effect  of,  question  for  jury  2 

presumptive  (see  Pretumptioru) 70-216 

general  rules  governing  production  of 211  et  teq, 

must  correspond  with  allegations,  but  sufficient  if  substance  of  issue 

proved  (see  Varianee^  Ammdment) 217 

must  be  confined  to  points  in  issue  (see  Isauej  General  Ittue) 298,  316 

of  collateral  facts,  how  far  admissible  (see  CoUaUral  FaOs)   316-29, 

836-48 

of  character  of  party,  when  admissible  (see  CkaraeUr) 349-68 

of  witness,  when  admissible  (see  Character) 363,  1470- 70a. 

on  whom  the  burden  of  proof  lies  (see  Onus  Frobandi) 364-90 

best,  always  required  (see  Bett  JSvidence) 391-427 

secondary,  when  admissible  (see  Secondary  Evidence) 428- 563 

addressed  to  senses,  most  satisfactory  (see  Inspeetion  by  Jury)    ......  664-66 

hearsay,  generally  inadmissible  (see  Hearsay) 667-606 

except:  1.  in  matters  of  public  and  general  interest  (see  Fublie  and 

General  Interest^  Lit  Mota) 607-84 

2.  of  pedigree  (see  Pedigree^  Lit  Mota) 636-67 

8.  of  ancient  possession  (see  Ancient  Poueesion) 668-67 

4.  declarations  against  interest  (see  Interest) 668-96 

6.  in  course  of  office  (see  Course  of  Office  or  Business) 697-713 

6.  dying  declarations  (see  Dying  Declarations)  7 14-22 

admissions,  when  evidence  (see  Admissions) 723-861 

confessions,  when  evidence  (see  Oofi/essions) 862-907 

what  excluded  on  grounds   of   public  policy   (see  Frivileged    Com- 
munications)    908-61 

when  more  than  one  witness  necessary  (see  Number  of  Witnesses)  . . .  .962-71 

what  transactions  must  be  evidenced  by  deed  (see  Deed) 972-94 

by  writing  signed   under    Statute   of  Frauds  (see  Statute   of 

Frauds) 1000-49 

by  will 1050-72 

by  writing  signed  under  Lord  Tenterden*s  Act  (see  Lord  Tenter^ 

den's  Act) 1073-87 

by  acknowledgment  taking  case  out  of  Beal  Property  Limita- 
tion Acts 1088-91 

or  out  of  Prescription  Acts 1092 

by  writings  under  other  Acts  (see  Writings)    1093-1106 

what  instruments  must  be  attested  by  witness  (see  Attesting  Witnesses^ 

Wills,  Warrant  of  Attorney) 1060,  1098,  1110-17, 

1839-41,  n. 

what  instruments  must  be  enrolled 1119-27 

may  be  enrolled , 1 127 

parol,  inadmissible  to  vary  writings  (see  Parol  Evidence)  ..........  1 128-67 

admissible  to  explain  vmtings  (see  Parol  Evidence) 1 168-1231 

enforcing  attendance  of  witnesses  (see  Attendance  of  Witnetses)   , .  1232- 1 329 

witnesses  protected  from  arrest  (see  Arrest) 1330-41B 

competency  of  witnesses  (see  Competency) ,  1342-93 

use  of  affidavits  (see  Affidavits)    1394-97 

examination  of  witnesses  (see  Witnesses)   1398-1478 


Vol.  /.  ends  with  §  971. 
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inspeotion,  proof,  admiosibiliiy,  and  effect  of  paUie  reoorcb  and  docn- 

ments  {Htblio  Becordt  and  DocmmmU) 1479-1785 

of  priTate  writings  (see  iViva<#  Writmf) 1786-1880 

proof  of  handwriting  (sne  Handufriting) 1862-80 

practioal  rulee  as  to  time  and  mode  of  objecting  to    1881 

when  eyidenoe  offered  for  particular  purpoee  is  inadmissible  for  that 

pnrpose,  bat  admissible  generally I88I1 

in  oivU  suits  pending  in  foreign  courts  on    1313 

as  to  criminal  prooeeicLiogs  pending  in  foreign  oonrfcs    1313 

in  actions  pending  in  colonial  courts     1313 

proof  of  evidence  taken  bj  commission 1678-80 

when  inadmissible  evidence  is  received  at  trial  without  objection  ....  I88I0 

nature  of  objection  to»  must  be  distinctly  stated  at  trial 1881d 

when  evidence  rightiy  rejected  on  ground  on  which  tendered,  is  ad- 
missible on  another  ground 1882 

when  rejected  at  trial,  there  should  be  a  formal  tender  to  judge 18SiA 

effect  of  improper  admission  or  rejection  of 1882b 

Court  of  Appeal  may  receive  f  urthei    1883  «t  aeq. 

meaning  of  ''further  evidence*' 1884 

practice  as  to  calling*  in  reply    387*-90 

foreign  rules  of,  cannot  affect  proceeding's  in  this  country  49 

EVIDENCE  ACT,  1851  (see  Lord  BroughamU  Act,  and  Table  qf  Siatulet^ 
14  &  15  Vict.  o.  99). 

EVIDENCE   B7   COMMISSION  ACTS,    1869  &   1886  (see    TaiU  of 

StaiutM^  22  Vict.  c.  20) 1314-15 

EVIDENCE  ON  COMMISSION,  power  of  High  Court  to  order  evidence 

to  be  taken  on 1310 

power  of  County  Court  to  order  evidence  to  be  taken  on 1316a 

power  of  Q.  B.  Div.  to  issue  writs  of  mandamus,  or  commissions  to 

judges  In  India,  the  colonies,  &c.,  to  take 1311 

power  to  order  attendance  of  witnesses  to  give  evidence  in  suits  pend- 
ing in  High  Court  on  1310a,  1312,  1318 

£XAGK>ERATION,  ground  for  suspecting  witness 62 

women  addicted  to 64 

EXAMINATION  of  witness  vivft  voce  (see  WUnest) 1398-1478 

of  witness  by  justice,  coroner,  examiner,  or  by  commission  (see  l>epon- 
tions.  Examiner y  and  Commiuion), 

of  prisoner  by  justices  or  coroner  (see  ConfeoaUm)    888-901 

when  formally  taken,  excludes  puol  evidence  of  prisoner's  statement    399 

informal,  may  refresh  memory  of  partv  who  wrote  it 894 

if  used  as  an  admission,  whole  formerly  bad  to  be  read 727-32 

of  parties,  prior  to  trial  (see  Commwiony  InUrrogator%e%) 618-48 

in  bankruptcy  (see  Bankruptcy  Courti). 

under  Poor  Law  Acts,  need  not  have  separate  caption  to  each    892 

of  witnesses  in  aid  of  suits  in  foreign  courts    1313 

in  colomal  courts   1314-16 

EXAMINED  COPT  (see  Copy). 

EXAMINER  (see  CommUtionf  Jkpo$Uion$;  JBMdmoo  on  OMtmietion). 

who  mar  be 607-10 

must  take  all  examinations  ordered  in  Ch.  Dir. 607-10 

may  take  examination  in  matters  depending  in  Q.  B.  Div 607-10 

in  P.  D.  &  A.  Div 607-10 

mode  of  distribution  of  examinations  among 607-10 

duties  of 607-10 

form  of  order  for  examination  of  witnesses  by 611 

witness  wilfully  faiUng  to  attend  before,  when  ordered,  gpulty  of  con- 
tempt      604  (KR.  8  &  9) 

witness  how  made  to  attend  before    1285 


Brfertncu  wa  toparagraplu  (§J)  notpagm, 

(74) 


INDEX. 

VSLAMnrEBr-^wHtinued.  pasaobaphb  (§M 

witness  attending  before,  entitled  to  oondvot  moaey  as  at  trial   . .  604  (R.  9) 

witness  attending  before,  privileged  from  arrest  (see  Arrest)  1334 

copies  of  writ  and  pleadings  to  be  famished  to 504  (R.  10) 

mode  of  taking  examination  by 604  (B.  12),  ibid,  (R.  23),  1676 

court  may  g^ye  special  directions  as  to  the  evidence  to  be  taken 

before * 604  (R.  23) 

proceedings  where   subpcenaed  witness  refnses  to  attend  or  to  be 

sworn 604  (R.  13J 

proceedings  where  witness  objects  to  questions  asked 604  ^.  14) 

to  make  special  report  to  court 604  gl.  17) 

court  may  aci  on  report  as  it  thinks  fit   604  (R.  17) 

may  administer  oaths 604  (R.  19),  1286,  1386 

depositions  taken  before,  to  be  sent  to  and  filed  in  Central  Office 1677 

has  no  power  to  allow  party  to  discredit  own  witness    1427 

but  leave  must  be  granted  by  the  court    1427 

how  he  must  act  on  such  occasions 1427 

EXCEPTION,  burthen  of  proving,  in  certain  cases 376a 

EXCEPTIONS  (see  Bill  of  Exemptions). 

EXCHANGE,  BILLS  OF  (see  Bill  of  Exchange). 

EXCHANGES  under  8  &  9  Vict.  c.  106,  must  be  by  deed 992 

of  common  lands  made  by  Ecclesiastical  Corporation,  how  proved. .  1601,  n 

EXCHEQUER  BILLS,  contracts  for  sale  of,  not  within  sect.  17  of  Statute 

of  Frauds. 1039A-40,  m 

EXCISE  (wee  Inland  Revenue)^  books  of,  adnussibleas  public  documents  (sub 

tit.  **  Public  Documents  ") 1695,  lu 

condemnation  of  properbr  by  Commissioners  of,  judgement  in  rem. .  1676,  n. 

when  appointment  or  officer  of,  presumed  from  acting 171 

offenders  against  laws  of,  competent  witnesses  as  defendants 1369 

EXCUSE,  burthen  of  proving  lawful,  in  certain  cases 372-4,  376 

EXECUTED  CONTRACTS,  difference  between,  and  executory  ....  982,  1036 

EXECUTION  OF  DEEDS,  &o.,  how  proved  1412 

when  presumed 149 

when  admitted  by  payment  into  court 1849 

thirty  years  old  requires  no  proof 87,  1846 

whether  this  rule  applies  to  deeds  of  corporations 87 

of  Wills  (see  WilU), 

EXECUTOR  (see  Fi-obate)  character  of,  must  be  specially  denied 307 

title  of,  how  proved 426,  1589 

entitled  by  foreign  probate,  cannot  sue  in  this  country 1738 

part-payment  by  one,  does  not  take  debt  out  of  Statute  of  Limitations 

as  to  others 746 

nor  does  written  acknowledgment  by  one 744 

how  j  udgment  to  be  given  and  costs  allowed  in  such  case    .•••..     744 

assent  of,  to  legacy,  question  for  jury 46a 

forfeits  legacy,  if  he  declines  office,  when 167 

presumption  against  deed  of  gift  by  legatee  to 151 

presumed  to  be  trustee  of  unduposed-of  residuanr  estate  for  next  of  kin    167 
may  retain  undisposed-of  residuary  estate  for  his  own  use,  when  ....     167 

when  presumed  entitled  to  emblements 167 

judgment  against  testator  binding  upon 1689 

admission  of  testator,  evidence  against 787 

declarations  by,  inadmissible  against  special  administrator 787 

admissions  and  promises  by  one,  how  far  evidence  against  others  ....     760 
•admission  by,  before  he  became  executor,  whether  evidence  against 
him  as  executor 765 

VoL  I.  mds  with  )  971. 
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of  solicitor  is  priTileged  from  piodnoing  dient's  papen    •  • 9n 

exhibition  of  inTeDtorj  by,  how  far  eridenoe  of  assets • .  •  860 

probate  stamp,  how  far  endence  of  assets    860 

proof  of  waste  of  assets  by,  what  soffioient 823 

admits  assets  by  suflerinff  judgment  by  default 823 

promise  b^,  to  pay  out  of  own  estate,  must  be  by  sigpied  writing  ....  1019 

consideration  must  appear  expressly  or  impliedly  in  the  writing     ....  1021 

intermeddlitig  with  goods  of  deoeased,  eeto^  denial  of  being 856 

purchase  from  legatee  by,  presumption  against 151 

EXECUTORY,  difPerenoe  between,  and  executed  contracts. . ; 982,  1036 

BXEBIPLIFICATION,  two  kinds  of 1536-7 

(1)  under  Great  Seal,  what,  and  how  obtained 1536 

proceedings  of  what  courts  ma^  be  proYod 1536,  1546 

proved  by  mere  production,  being  a  reooxd 1537 

(2)  under  seal  of  particular  court,  what,  and  how  proyed 1537 

when  record  may  be  proyed  by  1537 

of  higher  credit  than  examined  copy 1537a 

granted  by  Ftobate  Division,  when  evidence  of  tiUe  of  executor, 
&o 426 

EXEMPTION,  burthen  of  proving,  in  certain  cases 872-4,  375 

EXPECTTANGIES,  negotiations  respecting,  how  formerly  dealt  with  in 

equity  153 

but  now  see  31  Vict.  c.  4 153 

EXPENSES  OF  WITNESS  (see  Attendance  of  Wttneaet), 

EXPERIENCE,  eyidence  rests  on  faith  of  testimony,  sanctioned  by    •  •  •  •      51 

sometimes  misleading 61-2 

statements  apparently  contrary  to,  not  always  false 62 

EXPERTS,  competent  knowledge  of,  question  for  judge 48 

testimony  of,  how  far  deserving  of  credit 58,  68,  650,  1878 

as  to  handwriting 1878 

collateral  facts,  when  admiwrible  to  illustrate  opinions  of..... 335 

may  refresh  memory  by  referring  to  professional  treatises 1422 

e.  g.,  physician  may  refer  to  medical  books 1422 

foreign  lawyer  to   proye  foreign  law  may  refer  to  text-books, 

codes,  &o 1423-25 

may  speak  to  belief  or  opinion    1417 

examples 1417-19 

cannot  state  their  views  on  matters  of  moral  or  legpal  obligation 1419 

opinions  of,  confined  to  questions  of  science 1420 

admissible,  though  merely  founded  on  case  as  proved ....   1421 

but  cannot  be  asked  the  yery  point  which  jury  are  to  decide    1421 

cannot  be  called  to  proye  nautical  knowledge  or  skill,  when    1421 

questions  should  be  put  in  the  abstract 1421 

necessary,  to  proye  foreign  Laws 1423 

who  are  experts  for  such  purpose  1425 

when  allowed  to  compare  writings 1870 

may  be  called  to  prove  date  of  ancient  writing 650,  1417.  1877 

to  prove  that  writing  is  in  feigned  hand 1417,  1877 

may  aid  jury,  by  identaf  ving  articles  by  comparison 556 

e.  g.,  may  state  opmion  whether  two  coins  were  struck  in  the 

same  die 556 

e.  g. ,  may  state  opinion  of  two  samples  of  wine  drawn  from  same  bin    556 
may  aid  in  inspection  of  documents  under  order  of  inapeotion  ...•••..   1809 

EXPERTS  AND  SCIENTIFIC  WITNESSES, 
special  allowance  may  be  made  to — 

fa)  in  High  Court 1247 

(b)  in  County  Court AppAr, 

Se/ereneee  art  to  paragrapht  ({})  not  paget, 
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EXPIRED  lean,  pioper  onstod^  of 482 

indenture  of  apprentioeship,  proper  onstodj  of 432 

EXPIlAJNATION  of  doubtful  document  bj  parol  (see  Farol  Evidence) ....  1158 
in  re-ezamination,  of  witness*!}  statement  in  cross-examination  1474 

EXPLOSIVES  ACT,  1876  (see  Table  of8talute$,  38  &  39  Vict.  c.  17). 

by-laws  under *. 1657-8,  n. 

Uoenoes  and  rules  under,  how  proved    •••• 1601,  n. 

EXPOSUBE  of  person  (see  Indecent  JSxpoeure). 

EXPRESSIONS  of  bodily  or  mental  feeling,  admissible  as  original  eyidenoe  580 

e.  g.,  statement  by  sick  man  as  to  nature  and  effects  of  his  malady. . .  •  580 

complaints  of  outrages,  recenti  facto 581 

particulars  of  complaint  cannot  be  disdoeed  581 

EXPRESSUM  FAGIT  GESSARE  TACITUH,  application  of  maxim ..  806,  1 187 

EXPULSION,  sentence  of,  oondusiye  on  strangerB,asajudgmentinrem. .  1675,  n. 

EXTENTS,  how  proved 1 582 

when  necessary  to  put  in  commission 1-582 

when  not 1582,  1686 

EXTRADITION  ACTS,  1870  A  1873  (see  Table  of  Statutet,  83  &  34  Vict. 

c.  52,  and  36  &  37  Vict.  c.  60) 1314a,  1560 

proof  of  orders  in  council  under    1663a-4,  n. 

proof  of  warrants,  depoeitions,  affirmations,  and  certificates  of  convic- 
tions under • 1660 

EXTRAS  beyond  oontmot,  cannot  be  proved  by  parol,  when 402 

EXTRINSIC  EVIDENCE,  to  explain  testator's  intention,  when  admis- 
sible (see  Farol  Evidence). 

FABRICATION  OF  EVIDENCE,  presumption  from   117 

FACTOR  (see  Agent,  Broker),  lien  of,  judicially  noticed 6 

FACTORS  ACrr,  1889  (see  TabU  of  Statutee,  62  &  53  Vict.  o.  45). 

presumption  of  ownership  arising  from  ag^t*s  possession,  under  ....     123 
person  in  possession  of  goods  under  hiring  agreement  not  enabled  to 
pass  property  therein  on  sale  by  the 123 

FACTORY  AND  WORKSHOPS  ACT,  1878  (see  TahU  of  Statutes,  41 

Vict.  c.  16),  convictions  under,  how  proveoi   1555o,  n« 

surgical  certificate  of  fitness  for  employment  under,  how  proved. . . .  1640-46 

age  of  persons  emploved  under,  how  proved   1640-46 

limitation  for  laying  mformations  under 76-8,  n. 

notices  and  documents  under,  may  be  served  by  post 180,  n. 

buiden  of  proof  of  age  in  proceedings  under 872-4,  n. 

FACTTS  (see  Fk*netiont  of  Judge  and  Jmy,  Frentmptione). 

preliminary,  must  be  decided  bv  judge,  when ,..  23a 

disoovered  by  inadmissible  confession,  evidence,  when 902 

spoken  to  by  witness,  must  be  within  his  own  knowledge    1414 

cannot  be  proved  by  hearsay  in  matters  of  general  interest 617 

when  evidence  in  matters  m  pedigree .641-44 

notice  to  admit  facts  (see  Notice  to  Admit), 

FAITH  IN  TESTIMONY,  on  what  it  depends  (see  2r#;i^    60-69 

FALSA  DEMONSTRATIO  NON  NOCET,  application  of  maxim....  1218-19 
FALSEHOOD,  best  tests  for  detecting 52 

Vol,  I.  mde  wUh  {  971. 
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FALSE  IMPRISONMENT,  witluii  what  time  aotion  far,  must  be  brought     73 

in  action  for,  evidence  of  plaintifrs  bad  ohanuiter  inadmiasible 354 

plea  of  jostincation,  eyidenoe  of  maline 341 

reoovery  of   damages  no  bar  to  action  for  malicions 

proDecution • 1697 

confessions  made  during,  whether  admissible 883 

FALSE  PRETENCES,  on  indictment  for  obtaining  money  by,  prisoner 

not  to  be  acquitted,  though  oflence  proved  be  larceny 1705,  1707 

if  several  alleged  in  indictment,  not  necessary  to  prove  them  all  ....  266 
indictment  for  obtaining  money  by,  bar  to  indictment  for  larceny. . . .  1707 
is  an  acquittal  for  larceny  a  bar  to  indictment  for  obtaining  goods  by  P  1705 
on  trial  for  obtaining  goods  by,  witness  may  be  allowed  costs 1254 

FALSE  REPRESENTATION,  inference  of  malidoiis  or  fraudulent  in- 
tent from 83 

as  to  a  man's  credit,  must  be  in  signed  writing,  when 1085  et  mq, 

FAMILY,  meaning  of,  in  wills 168 

recognition  by,  in  proof  of  pedigree  (see  Pedigree) 649,  654 

conduct  of,  towards  a  relative,  inadmissible  on  question  of  insanity  . .     571 

aliter,  formerly  in  EcdesiasticiEd  Courts    575 

of  person  killed  may  sue  for  compensation  within  12  monl^ 73 

FAMILY  PORTRAITS,  admissible  in  matters  of  pedigree  652 

FARM  SERVANTS,  net  liable  to  discharge  at  month's  notice 34a,  177 

FASTS,  judicially  noticed    18 

FATHER  and  SON,  presumption  respecting  survivorship 202 

where  both  of  same  name 195 

deed  by  father,  appointing  guardian  of  child,  must  be  attested  (sub 

tit.  *•  Guardians  ") 1110,  1839-41,  n. 

purchase  by  father,  when  presumed  advancement  for  child .,  1017 

FEAR,  confessions  under  influence  of,  what  inadmissible  (see  Confetnons) . .  872-85 

FEE  SIMPLE,  title  to,  presumed  from  possession 123,  125,  685 

in  land,  carries  presumptively  right  to  minerals .« 125 

FEELINGB,   expressions  of   bodily  or  mental,   admissible  as  original 

evidence 580*81 

of  strangers  respected,  when  impertinent  evidence  tendered    949 

FEES,  presumed  legal  from  long  enjoyment 130 

paid  for  inspecting  and  copying  public  records 1482,  n. 

when  medical  men  may  sue  for 803  &  n. 

FEIGNED  HAND,  experts  may  give  opinion  respecting 1417,  1877 

FELLOW-SERVANTS,  master  at  Conmion  Law  not  liable  for  negli- 
gence of 1182 

FELO-DE-SE,  dying  dedarations  of,  admissible  against  accessory 717 

FELON,  administrator  of  property  of • 1015 

FELONY,  infant  under  seven  incapable  of  committing 104 

under  fourteen  incapable  of  committing  some 104 

married  woman  committing,  when  presumed  coerced 190 

what  felonies  are  local 281 

what  are  subject  to  Statutes  of  Limitations 76-8  &  n. 

party  charged  with,  not  entitled  to  copy  of  indictment 1488  ft  n. 

may  claim  to  have  it  read  slowly  in  open  court,  1438  k  n. 
copy  of  record  of  acquittal  or  conviction  for,  when  demandable. . . .  1489-90 

B»/erene$9  0r$  toparagraphi  ({})  notpagm, 
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indictment  for,  when  amendable  (nee  Ammdmmfj 248-53 

on  indictment  for,  tender  of  ezpensee  to  witneeses  nnneoessaiy 1262 

nnleas  witness  Uvee  in  Scotland  or  Ireland 1262 

oonrt  may  allow  costs  to  prosecntors  and  witnesses  ....   1263 

when  conrt  may  reward  activity  in  apprehending  prisoners 1267a 

when  felonies  so  connected  as  to  form  one  tranHaotion,  on  indictment 

for  one,  evidence  of  all  admissible 327-8 

•    doctrine  of  election,  when  more  than  one  charged  in  same  indictment . .  329-34 

party  charged  with,  may  be  convicted  of  an  attempt 269-70A 

judgement  on  indictment  for,  when  a  bar  to  a  second  indictment  ....  1706-8 

when  not     1706 

verdict  on  charge  of  misdemeanor  bar  to  indictment  for,  on  same  facts  1707 

proof  and  effect  of  certificate  of  prerions  conviction  for 363,  1612-14 

witness  convicted  of,  no  longer  incompetent 1347  &  n. 

FEMALE  WITNESSES,  credibility  of  64 

FEMALES  (see  IFomtn). 

FEME  COVERT  (see  Husband  and  W\fe,  Married  TToman). 

FENCE,  presumptions  as  to  ownership  of   120 

FEOFFMENT,  after  1st  October,  1846,  must  be  evidenced  by  deed 992 

presumption  as  to 127 

FERBY,  right  of,  provable  by  wputation 609,  613 

cannot  be  granted  or  demised,  except  by  deed 973-4 

FESTIVALS,  judicially  noticed  16,  18 

FIERI  FACIAS,  its  effect  as  evidence 1766 

FILING  AND  RECORD  DEPARTMENT,  masters  and  derks  of,  may 

administer  oaths  and  take  affidavits 1386 

FINAL  judgments  not  conclusive  unless  actual  point  in  issue  determined. .  1719 

and  unless  decision  turned  on  actual  merits 1719a 

what  are  "  merits  "  1720 

award  bad  unless 1768 

decree  must  be,  to  be  evidence    626 

order  of  Quarter  Sessions  in  bastardy  case,  when 17d7A 

FINES,  reasonableness  of,  question  for  judge 37a 

FIRM  (see  Partntrt). 

FIRST-FRUITS  AND  "KNTHS,  records  of,  in  custody  of  Master  of  the 

Rolls 1486,11. 

FISH,  offence  of  illegaly  taking  or  destroying,  what  local  description 

necessary     282 

FISHERIES,  seal  of  Commissioners  for  Irish,  judicially  noticed 6,  n. 

Commissioners  for  Irish,  may  enforce  attendance  of  witnesses 1293- 

1309,  n.,  ft  Errata. 

FISHERMEN,  agreements  with,  how  executed  and  proved  1098 

FISHERY,  right  of,  presumed  to  belong  to  owner  of  adjacent  land,  when    119 
presumed  public,  when , ,     119 

FISHING  BOATS  (see  TabU  of  Statutet,  46  ft  47  Vict.  o.  41). 

agreements  in  sea-fishing  service • .  •  •  • 1098 

apprenticeships  in  sea-fishing  service    1098 

r^/.  /.  mdt  with  \  97L 
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FITNESS,  warranty  of,  when  implied  in  demue 1175-76 

in  sale  of  bhattela 1178-794. 

FELTUBES,  contract  respeoting,  not  within  sect.  4  of  Statate  of  Fianda, 

1038,  1044 
not  within  sect.  17  of  Statate  of  Franda . .  1044 

when  growing  crops  within  sect.  4  of  Statate  of  FrandH 1041-43 

on  in£ctment  for  stealing,  in  a  sqaare,  &o.,  property  need  not  be 
aUeged 294 

FLA.GS,  inscriptions  on,  provable  by  oral  testimony 417 

FLATS,  house  let  in,  presamptiye  rights  of  ocoapien •     121 

FLEET  REGISTERS  of  baptisms  and  marriages,  inadmissible  (sab  tit. 

*'BaptUm,  ^.  JRtguUrt")    1692,  n. 

FLIPPANCY  in  witness,  evidenoeof  falsehood 62 

FLOTSAM,  how  distingniahed  from  wreck 614,  n. 

FOOD  for  ose  of  man,  when  wairanted  by  Tendor  wholesome ••••.•  1178 

FOOTMARKS,  testimony  respecting,  ahonld  be  watched  with  care  ...•••      68 

FORCIBLE  ENTRY  is  a  local  offence   281 

FORCIBLE  MARRIA.GE,  wife  competent  to  prove  1371 

FOREIGN  ATTACHMENT,  custom  of,  when  judicially  noticed 6,  ft  n. 

judgment  and  execution  against  gfarnishee,  when  an  estoppel 1692 

FOREIGN  BILL  OF  EXCHANGE  (see  BiU  of  Eaehange), 

what  purports  to  be,  is  so,  as  far  as  stamp  laws  are  concerned    72 

amount  or  interest  payable  on,  question  for  jury    46a 

days  of  g^oe  allowed  on 1168,  n. 

may  be  proved  by  parol  evidence 1168 

protest  of,  how  proved 424 

FOREIGN  COUNSEL,  communications  with,  privileged 920 

FOREIGN  COURTS,  seals  of ,  when  judicially  noticed 10 

judgments  of  (see  Public  Records  and  Documcnta). 

presumed  to  act  within  their  jurisdiction 86 

suits  in,  aided  by  examinations  taken  in  England 1313 

also  criminal  prooeedingps 1314a,  &  JBrrata 

except  tbose  of  a  political  character 1314a. 

executors  and  administrators  entitled  by,  cannot  sue  in  our  Courts    . .   1733 
probates  and  letters  of  administrations  granted  by,  effect  of    1738 

FOREIGN  CRIMINALS,  proof  of  warrants  and  depositions  under  Ex- 
tradition Acts •• 1660 

FOREIGN  ENLISTMENT  ACT,  1870  (see  Table  of  StahtUt,  33  &  84 
Vict.  c.  90). 
breach  of  neutrality  under,  when  presumed  372-4,  n. 

FOREIGN  JUDGMENTS,  and  other  judicial  documents,  how  proved, 

10,  166<> 

admissibility  and  effect  of  (see  Fublie  Records  and  J)ocummts)    1724-46 

in  rem,  effect  of 1733-37 

in  personam,  effect  of    1739-40 

presumptions  in  favour  of    • 86 

FOREIGN  LANGUAGE,  writing  in,  may  be  explamed  by  parol   1169 

FOREIGN  LAW  ASCERTAINMENT  ACT,  1861  (see  TabU  of  StatuUa^ 
24  &  26  Vict.  c.  11). 

M/tfcrcnces  an  to  paragraphs  (§§)  not  pages. 
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FOREIGN  LAWS,  not  juaioiaTly  noticed 6 

aaoertainmeDt  of,  by  obtaining  legal  opinion  from  foreign  Courts  ....        6 

of  our  own  colonies,  how  proved    10 

must  be  proved  by  experts 48,  1423-26 

who  are  experts  for  tnis  purpose 1425 

oannot  be  proved  by  proauction  of  codes  or  statutes 1428,  1525 

can  they  be  proyed  by  certificate  of  foreign  ambassador  in  England?. .  1784a 

functions  of  judge  aud  jury  respecting 48 

foreign  rules  of  evidence  cannot  affect  proceedings  in  our  Courts  ....      49 

FOREIGN  PROBATES  and  letters  of  administration,  effect  of   1738 

FOREIGN  STATES,  existence  and  titles  of,  judicially  noticed 4 

laws  of  (see  Foreign  Latoa). 
courts  01  (see  Foreign  Oottrta). 

judgments  of  {me  Foreign  JudgmmUj  Public  Reeorde  and  Bomtm^ntt). 

acts  of,  how  proved 10,  1528 

seals  of,  when  judidallv  recognised 10 

registers  of,  when  admissible 1593 

documents  deposited  in,  when  provable  by  secondary  evidence  . . .  .438,  446 
inscriptions  on  tombstones  in,  admissible  in  matters  of  pedigree    ....     652 

FOREIGN  TRIBUNALS  EVIDENCE  ACT,  1856  (see  Table  of  Statutes, 

19  ft  20  Vict.  c.  113),  provisions  of    1318 

FOREIGN  WITNESS,  oredibiHty  of   56 

expenses  of 1248 

FOREIGNER  (see  Agent),  indictment  for  crime  here,  though  no  offence  in 

his  country ^ 80 

his  ignorance  of  our  law  is  no  defence 80 

of  rank,  how  described  in  indictment • •  293 

FORESTS,  reports  of  Commissioners  of,  how  proved 1531 

FORFEETURE.  questions  exposing  witness  to,  he  is  not  bound  to  answer  1453 

extent  of  this  protection  (see  Witneseee)    ; 1453-66 

interrogatories  exposing  defendant  to,  not  bound  to  answer    1453 

when  waived  by  suing  or  distraining  for  or  accepting  rent 806 

by  landlord  having  miHled  tenant .-. 847 

when  not  waived  by  passive  acquiescence  in  breach 809 

when  defeated  by  presumption  of  licence 139-42 

must  be  proved  by  party  relying  on  it,  though  such  proof  involve  a 

negative • 367 

FORGERY,  in  indictment  for,  when  felonious  intent  presumed 80,  118 

what  description  of  instrument  suiBcient  in  indictment    291 

when  instrument  in  prisoner's  hands,  notice  to  produce  necessary.  .408,  452 

proof  of  other  forgeries  in  general  inadmissible 319 

when  admissible  to  prove  guiltjr  knowledge  or  int«mt    345 

acceptor  of  bill,  how  far  estopped  trom  setting  up 851 

on  indictment  for  forging  a  record,  the  original  must  be  produced ....   1535 
for  forgiDg  a  will,  is  the  probate  conclusive  evidence  for 

defendant?    1677 

for  forcing  cheque,  party  whose  name  forg^  need  not 

be  called 898 

of  seal,  stamp,  or  signature  to  any  official  or  public  document,  felony  8,  n. 
indictment  for,  cannot  be  tried  at  Quarter  Sessions 1714,  n. 

FORMAL  ALLEGATIONS,  need  not  be  proved  (see  Variance) 278-9 

recitals  in  instruments,  may  be  contradicted  by  parol    ••• 1160 

FORMA  PAUPERIS  (see  Pauper), 

Vol.  J.  end*  wHh  \  971. 
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FRANCE,  LAW  OF,  aa  to  presmnption  of  sarvivorRhip 202 

xespecting  loss  of  ship 204 

aa  to  oomparison  of  handwritiiig 1869.  n. 

as  to  admitting  tradesman's  shop-books    712 

Sennits  interro^tion  of  prisoners 887 
oes  not  recognise  days  ox  grace  on  bills  of  exchange 1168,  n. 

implies  warranty  of  title  on  sale  of  specific  chattel    1177 

what  law  of  the  road  is  reoognised  in 6,  n. 

FBAUD,  greater  danger  of,  where  witnesses  are  few 67 

party  not  estopp^  by  deed  from  proving  it  to  be  founded  on 93 

confession  obtained  by,  not  inadmissible 881 

will  render  void  erery  instrament 1 136 

may  be  estaUished  by  parol  evidence 1136 

1'ndgment  inHdmissible  on  proof  of 1713 
low  far  party  to  record  can  defeat  a  judgment,  by  proving    1713 

agents,  bankers,  &o.,  bound  to  disclose,  when 1455,  n. 

cannot  be  indicted  if  they  disclose 1455,  n. 

what  trusts  result  in  caces  of 1017,  o. 

when  oonolusively  presumed  in  case  of  f  orgpery • 80 

in  transfers  by  a  bankrupt    83 

in  case  of  false  representations •  •  • .  •      83 

in  other  cases  (see  FrtntmptioHs). 
equitable,  when  presumed   151 

FRAUDS,  STATUTE  OF  (see  SiatuU  »/  Fraud;  and  Table  rf  Statutm^ 
29  Car.  2,  o. 


FRAUDULENT  PREFERENCE,  when  presumed 83 

FRAUDXTLENT  TRUSTEE,  on  trial  of,  for  misdemeanor,  costs  of  witnees 

allowaUe 1254 

will  not  be  protected  from  answering  in  Civil  Courts  or  in  Bankruptcy. .  1465a 
but  no  such  answer  admissible  against  witness  on  subsequent  indict- 
ment  1455a 

offence  by,  cannot  be  tried  at  Quarter  Sessions •....  1714,  n. 

FREIGHT  (see  Ship)^  meaning  of  term  may  be  explained  by  CTiienoe  of 

usage    1162,  b. 

FRENCH  CODE  (see  Franee). 

FRIEND,  der-laratiuns  of,  inadmissible  in  matters  of  pedigree •     635 

confidential  oommunicatioa  to^  not  privileged 916 

FRIENDLY  SOCIETIES,  documents  of,  how  proved 161 1,  n. 

exempt  fiom  stamp  duty.  .1611,  n.  ^  Addenda 

rules  of,  how  proyed 1601,  n. 

acknowledgments  of  amended  rules  161 1,  n. 

of  registry  of ...1611,  n. 

effect  of  issue  of  such 161 1,  n. 

deyolution  of  property  in 1015 

discharge  of  mortgagee  of,  by  receipt 1013 

notices  of,  may  be  served  by  poRt 180,  n. 

in  prosecutions  under  Act,  burthen  of  proof  (see  38  k  39  Vict.  o.  60, 

s.  33  (6)). 
registrar  of,  may  administer  oaths,  and  enforce  attendance  of  witneeses 

1293—1309,  n. 
County  Courts  and  juatioes  and  registrars  may  grant  discovery  ....  1814-15 

may  order  inspection ....  1814-15 

books  of,  may  be  inspected,  when 1504-21,  n. 

infants  may  be  members  of  (see  38  ft  39  Vict.  o.  60,  a.  15  (8)) 104 

FRIENDLY  SOCIETIES  ACT,  1875  (see  TabU  tf  QtahUet,  38  &  39  Vioi. 
o.  60). 

JUfereneei  are  to paragraphe  (\\)  notpagee^ 
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FRUITS,  when  wiUiin  sect.  4  of  Statute  of  Fratidfl 1042 

reoordfl  of  fint-froite  and  tenths,  in  oostody  of  Master  of  Bolls  ....  1486,  n. 

FUGITIVE  OFFENDEBS  ACT,  1881  (see  Table  of  Statutes,  44  &  46 
Vict.  o.  69). 
depositions  and  other  documents  under,  haw  proved 1662 

FUNCTIONS  OF  JUDGE  AND  JURY,  important  to  define 22 

judge  to  decide  on  competency  of  witnesses 2,  23a 

to  regulate  mode  ox  examinioff  witnesses 1399 

may  for  sufficient  reason  decide  whether  trial  be  heard  on  affidavit 

or  by  vivH  voce  evidence 1396 

to  decide  on  admissibility  of  evidence    2,  23 

and  on  evidence  and  facts  on  which  admisidbility  depends. . .  .28-4,  326 
e.g.,  on  existence  and  sufficiency  of  threat  or  promise  to  exclude  con- 

fession 23,  872 

on  belief  of  impending  death,  to  let  in  dving  declarations 23 

on  disability  of  witness  to  attend,  to  let  m  deposition 23 

on  relationuiip  of  declarant  in  matters  of  pedigree    28 

on  collusive  absence  of  attesting  witness  to  let  in  evidence  of  his 

signature 23 

as  to  whether  instrument  be  duly  executed  or  stamped    23 

or  whether  it  comes  from  right  custody    23 

or  whether  due  search  has  l^n  made  for  it 23 

or  whether  notice  to  produce  it  has  been  given    23 

or  whether  it  be  properly  identified    23 

or  whether  alteration  in  it  be  material 1819,  n. 

or  whether  it  be  a  confidential  communication 23 

as  to  genuineness  of  writings  used  for  comparison    1870 

on  objection  to  witness,  on  ground  of  unripeness  or  imbecility  . .       23 

on  competent  knowledge  of  expert  to  prove  foreign  laws    48 

on  due  service  of  subpoBua    1243-4 

on  validity  of  excuse  by  witness  for  not  producing  document. . . .   1240 

as  to  what' acts  and  declarations  form  part  of  res  gestae 683 

on  unity  of  character  to  let  in  evidence  of  collateral  facts     ....  24,  326 

on  nature  of  evideuce  to  prove  usage  in  trade    24 

these,  and  the  like  facts,  must  first  be  decided  by  judge,  however  com- 
plicated the  facts  on  which  they  depend   23-4 

when  the  evidence  is  admitted,  the  jury  may  decide  on  its  weight. . . .     24a 
rule  rojecting  secondary  evidence,  less  strict  when  evidence  aadressed 

to  judge 430 

judge  to  explain  rules,  by  which  facts  aro  to  be  proved,  and  evidence 

weighed   26 

e.g.,  to  explain  naturo  of  any  presumptions 26,  111 

to  point  out  what  is  conclusive  evidence  by  statute 26 

to  point  out  when  single  witness  insufficient  to  prove  g^t 26 

to  caution  jury  where  an  accomplice  is  witness 26 

how  far  to  state  opinion  rospectmg  merits  of  case     26 

to  decide  if  there  u  any  eviaence  to  be  submitted  to  jury 23,  26a 

to  explain  law  applicable  to  issues    26 

and  to  distinguish  questions  of  law  from  questions  of  fact 26 

jury  to  decide  questions  of  fact,  and  to  take  the  law  from  judge     ....       22 
observations  of  Lord  Manciiield  and  Story,  J.,  on  this  subject. . .  .22,  n. 

illustrations  of  distinction  between  law  and  fact 26 

mixed  cases,  what  are ,       26 

probable  cause,  question  for  judge 28 

credibility  of  witness,  question  for  jury    28 

reasonable  belief  or  suspicion,  how  far  for  judge,  how  far  for  jury    . .       29 
reasonable  time,  question  for  judge,  where  precise  rules  laid  down    . .       30 

e.g.,  for  giving  notice  of  dishonour SOa 

for  presenting  cheque  or  note  payable  on  demand    . .       31 

for  giving  notice  to  quit  a  tenancy 84 

for  giving  notice  to  servant  to  quit 34a 

for  protecting  a  member  of  parfiament  from  arrest .  •     34b 

Vol,  I.  ends  with  i  971. 
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reasonable  time  for  taking  party  arrested  to  prison   85a 

for  ooontermanding  arrest 36a 

for  executor  to  remoTO  goods  from  testator's  hoose  . .  35a 

for  service  of  sabposna 1248 

for  which  party  suspected  may  be  committed  for  re- 
examination, how  far  question  for  judge 35 

other  questions  of  reasonable  time  for  jury 36 

reasonable  hourSi  how  far  for  judge  or  for  jury    32,  32a,  33 

e.g.y  for  presdnting  instrument  at  banker's 32 

at  other  places 32 

for  demanding  or  tendering  rent  on  the  demised  hore- 

ditunents    82a 

elsewhero. .  32a 

for  deliYery  of  goods 33 

reasonable  skill  or  care,  due  diligence,  and  gross  negligence,  how  far 

for  judge,  how  far  for  jury 37-7a 

bona  fides,  actual  knowledge,  express  malice,  or  real  intention   38 

judge  certifies  for  costs  of  suing  in  superior  instead  of  inferior  courts..  38-9 

m  other  cases,  costs  are  now  in  judge  s  discretion 38 

priyileged  communications •••••••..  44 

question  of  materiality  on  indictment  for  perjury • 45 

permissive  occupation,  executor's  assent,  unsoundness. 45a 

question  of  whether  place  is  a  "  street "   •  45a 

unseaworthiness  and  materiality  of  facts  not  common  to  underwriters  45a 

competency  of  a  testator,  cruelty  of  a  husband,  condonation 45a 

acceptance  of  goods  to  satisfy  Statute  of  Frauds 45a 

whether  a  tender  be  absolute  or  conditional 45a 

what  interest  is  payable  on  a  foreign  bill 46a 

necessaries  suppued  to  infants • •••••••.•  46 

construction  en  written  documents •...•••..  40-5 

generally  belongfs  to  judge  alone,  snd  why 40 

judge  will  construe  Hpecification  of  patent 40 

will  decide  if  written  acknowledgment  of  debt  or  title  will  oust 

Statutes  of  Limitation 40 

will  decide  between  a  penalty  and  liquidated  damages 40 

will  interpret  letters  and  contracts,  how  far ...•.•••••  41 

jury  may  interpret  technical  words  in  contract 40 

may  decide  whether  an  excavation  is  a  mine 47 

whether  a  deed  has  been  delivered  as  an  escrow.  .45a,  1835 
must  decide  whether  goods  sold  have  been  accepted 

by  vendee 1045 

what  is  a  reprettentation  of  a  dramatic  piece 47 

whether  inatrumeot,  not  being  a  deed  or  will,  was 

altered  before  or  after  its  completion .... 1819 

jury  cannot  examine  a  record  to  give  opinion  as  to  an  erasure  in  it . . .  47 

may  interpret  writing,  in  indictment  or  action  for  libel   42 

how  far  judge  should  explain  what  constitutes  a  Ubel 42 

jury  may  interpret  writing,  on  trial  for  sending  threatening 

letter   43 

ioreign  laws,  how  far  question  for  judge,  or  for  jury 48 

presumptions  of  fact,  how  far  for  judge,  or  for  jury 216 

jury  in  Ireland  must  determine  whether  witnens  haa  been  secreted  by 

prisoner,  to  let  in  his  deposition    496-8 

FITNDHOLDEBS  entitled  to  inspect  bank-books 1498-99 

FUNERAL  EXPENSES  of  deceased  husband  necessary  for  infant  widow      46 

FUNEREAL  INSCRIPTIONS  (see  Im»riptumt). 

FURNISHED  APARTMENTS,  is  notice  to  quit  necessary  where  hiring 

weekly  P  34,  n. 

in  County  Courts,  week's  notice  held  to  be  necessary  and  suiBdent  .  .34,  n. 

agreement  to  take,  within  sect.  4  of  Statute  of  Frauds 1038 

if  not  reasonably  fit  for  habitation,  may  be  quitted  without  notice ....  1176 

MtftrmtM  wr$  toparagrapJu  ({{)  notpa$€^ 
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P1XA0BAFH8  (ff) 

FUHNITUBE,  oostom  of  hotel-keepers  holdiog,  on  hire,  judicially  notioed       6 
meaniDg  of  term  in  will    168 

FUTUItE  STATE  of  rewards  and  punishment,  witness  need  not  helieve 

in 1382,  1384,  n.,  1388a 


GAME  (see  Tbaehinff). 

in  proceedings  under  game  laws,  defendant  must  proye  his  Uoenoe,  fto.    877 
privilege  of  shooting,  most  be  granted  and  revoked  by  deed,  when   •  •     974 

may  be  revoked  by  parol,  when •     974 

lessee's  right  to  kill  g^und  game  implied  m  demise 1175 

GAMING,  witnesses  giving  evidence  respecting,  how  far  indemnified. .  1466,  n« 

GAOL  (see  Friton). 

GAOLER,  bringing  prisoner  by  habeas  corpus  to  testify  in  criminal  court, 

entitled  to  what  allowance    • -^PP*  x 

GARDENEB  Inohided  among  domestic  servants •••• 84a 

GARNISHEE,  judgment  and  execution  against,  in  suit  of  foreign  attach- 
ment, when  an  estoppel  in  his  favour   1692 

so  payment  hj,  or  execution  on,  is  a  valid  discharge  as  against  judg- 
ment debtor 1692 

GAS,  register  of  meter  is  evidence  of  quantity  of  gas  consumed 183,  n. 

fraudulent  abstraction  of,  proof  of 372-4,  n. 

GAS  AND  WATERWORKS  FACILITIES  ACT,  1873  (see  Table  of 
Statutes,  36  &  37  Vict.  o.  89). 
rules  made  under,  by  Board  of  Trade  judicially  noticed 19,  n. 

GAVELKIND,  custom  of ,  judicially  noticed 5 


GAZETTE,  judiciaUy  noticed 16,  1627,  1662 

the  entire  copy  must  be  produced—  a  cutting  not  sufficient 1627,  n. 

at  common  law  evidence  of  acts  of  State 1662 

e.  g.,  addresses  received  by  the  Crown 1662 

not  evidence  at  common  law  of  other  acts  of  public  functionaries.  •. •  •  1662 

0*  tS-t  appointment  of  officer  to  commission  in  army •••  1662 

Queen*s  grant  of  land  to  subject 1662 

prim&  facie  evidence  by  statute  of  proclamation,  orders,  or  regulations 

issued  by  the  Crown  or  Government 1527,  1662 

oonclusive  evidence  by  statute  in  certain  cases    1663A.-4  ft  n. 

e.  g.,  of  what  proreeediDgs  in  bankruptcy 1649,  1747 

of  appointment  of  officer  to  commission  in  army  ....  1638a,  1662 

gazettes  and  newspapers,  when  evidence  of  notice 1666 

e.  g.,  containing  notice  of  dissolution  of  partnership 1666 

of  blockade  of  foreign  port 1666 

inference  must  be  raised,  that  party  has  read  advertisement  1666 
how  this  may  be  done    «...••..   1666 

GENERAL  INTEREST  (see  Fublic  and  General  Interest). 

GENERAL  ISSUE  practically  abolished,  except  in  pleadings  subsequent 

to  defence    303-4 

issue  may  be  joined  on  defence  and  any  subsequent  pleadings 302 

but  need  not  be  so  joined 302,  304 

snbh  joinder  of  issue  denies  every  material  allegation  in  the  preceding 

pleading 302 

effect  of,  under  old  forms  of  pleading 303 

any  defence  might  be  raised  to  show  that  no  debt  ever  existed 
beforeaotion   • 3Mo    • 

FoL  /.  ende  with  {  971. 
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GENERAL  ISBTTR-eomtinued,  »ASA<niFR8  (}() 

plea  of  *'xiot  guilty  hj  statute*'  still  renuuns 311-15 

but  must  not  be  pleaded  with  aaj  other  pleas  without  leave  ...311,  313 

the  words  *'  by  statute  "  must  be  inserted  in  mai^[iu  of  plea 311 

the  Act  must  be  specified  on  which  defenda&t  relies 31 1 

what  is  acting  in  pursuance  of  a  statute 312 

what  defences  aviulable  under  plea  of    302-3a 

when  defence  of  **  not  guilty  by  statute  "  allowable    31 1-13 

GENERAL  REGISTER  OFFICE  (see  RtfitUr  Ofiee). 

GENUINE,  meaning  of  tenn  as  applied  to  documents ••• 1870 

writings. may  be  used  for  comparison    ..•• 1869 

GESTATION,  time  of ,  how  far  judidally  noticed 16 

GIFT  of  chattels,  when  irrevocable 975 

deed  of,  presumptions  respecting ••••• 161,  168 

GIRL  (see  Childrm,  Infant). 

GOD,  belief  in,  fonnerly  requisite  in  witness,  but  not  now  (see  OimpeUnejf) 

1382,  1384,  n.,  1388a 
presumed primA  facie   • •••••••.••••••••  1386 

GOOD  CHARACTER  (see  CharaeUr). 

GOOD  FAITH  (see  Bona  Fidn). 

GK>ODS,  what  amounts  to  constructive  delivery  of    •••• 1046-49 

delivery  of,  within  what  hours  must  be  made 33 

g^t  of,  when  complete,  and  mortgage  of,  when  valid   976 

contract  for  sale  of,  must  be  by  signed  writing,  when  (see  StatuU  of 

Fraud*) 1090 

though  goods  being  not  aotuijly  made,  Ac.  (see  Lord  Tmtor' 

den'tAet) 1020 

several  artit^es  bougnt  at  one  time  at  distinct  prices,  within  rule    ....  1044 

growing  crops,  when  within  the  rule     1041-48 

scrip  and  shares  in  companies  not  within  the  rule 1039A.-40,  n. 

stock  and  exchequer  bills  not  within  the  rule 1039a-40,  n. 

fixtures  not  within  the  rule 1044 

part  payment  or  acceptance  and  receipt  of  goods,  ousts  rule  (see  Statnio 

o/Fraudt)     1021 

warranty  oi  title  and  quality,  when  implied  in  sale  of 1177-79 

GOVERNESS,  how  far  presumed  to  be  hired  for  a  year 177 

not  liable  to  discharge  at  a  month's  notice  ••.. 84a 

GOVERNMENT,  acts  of ,  how  proved 18,  1626-27 

acts  of  foreign  or  colonial,  how  proved 9,  1528 

communications  to  and  from,  when  inadmissible  (see  IHvilefiid  Obmmu- 
niMiiona)     947-8a 

GOVERNOR  OF  COLONY,  communications  from,  privileged    948 

GRACE,  days  of,  when,  and  how  many  allowed  in  different  places  ....  1168,  n. 

may  be  proved  by  parol  evidence 1 168 

aboUdiedin  England,  in  what  cases 1168 

GRAND  JURT,  transactions  before,  how  far  privileged    942-3 

perjury  before,  whether  indictable  943 

Bifironoe$  mro  to  paragraphs  (§{)  ftot  pagot, 
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GRANT,  wben  preramed  , 128-36 

from  Crown,  how  proved 1526 

rights  lying  in,  must  be  evidenced  by  deed 073-4 

since  1st  of  October,  1845,  corporeal  hereditaments  lie  in,  as  well  as  in 

livery    992 

when  ancient,  acts  of  author  and  usage  admissible  to  explain 1204 

must  come  from  proper  custody  to  be  adzuissible 661 

what  is  proper  custody  for     •. 662 

what  is  not    •• 661 

GRASS,  when  within  sect.  4  of  Statute  of  Frauds 1041-42 

GRAVESTONES,  inscriptions  on,  provable  by  secondair  evidence  ....  438,  658 

admissible  in  cases  of  pedigree    652 

though    placed    in  cussenters*  burial 

groimd 652 

or  in  a  foreign  country 662 

GREAT  SEAL,  judicially  noticed    6 

wafer  great  seal,  judicially  noticed    •        6 

GROSS  NEGLIGENCE,  how  far  question  for  judge,  how  far  for  jury  .  .37-7a 

GROWING  CROPS,  when  within  sect.  4  of  Statute  of  Frauds 1041-43 

when  not  within  sect.  4  are  within  sect.  17 1041-43 

presumption  respecting  title  of  executor  to 167 

GUARANTEE,  must  be  by  writing  signed  under  Statute  of  Frauds    1019, 

1085-87 

the  consideration  need  not  appear  in  the  writing 1021,  1030 

what  constitutes  a  guarantee 1030-34 

how  far  partners  can  bind  each  other  by 186 

extends  to  tort  as  well  as  contract 1034 

may  be  explained  by  parol  evidence,  when 1 197 

provisions  of  Statute  of  Frauds  extended  by  Lord  Tenterden*s  Act   . .   1085 

effect  of  material  alteration  in     .* 1820 

amendment  of  declaration  on,  when  allowed  under  old  law 236 

GUARDIAN  (see  Froehein  Amy),  admissions  by    742 

not  a  party  within  rule,  which  makes  judgment  evidence  for  or  against 

parties 1686 

affidavit  of,  to  bill  against  infant,  not  evidence  against  infant  in 

another  suit 755 

but  evidence  ag^nst  himself  in  subsequent  suit    755 

foreign  sentences  as  to  guardianship,  effect  of    .  • 1736 

presumption  against  deed  of  g^  by  ward  to  151 

deed  by  father  appointing,  must  be  attested 1110,  1839-41,  n. 

GUARDIANS  OF  POOR,  proof  and  effect  of  certificates  of  chargeability 

by  (sub  tit.  "  i\w  Za«>,  ^<?.  Act*'*)   1611,  n« 

of  orders  given  by,  rospecting  complaints,  &c.  (sub  tit.  **Foor  law**) . .  1601 ,  n. 

relief  given  by,  to  pauper  out  of  parish,  effect  of  805 

of  parish,  notices  of  chargeabilily  and  grounds  of  appeal,  how  signed 
by    1103-4 

GUERNSEY,  lawsof,  not  judicially  noticed 6 

judicial  proceedings  of  Courts  of,  how  proved. 1556 

baptismal  rogister  of,  when  admissible 1593,  n. 

forms  part  of  diocese  of  Winchester 1593,  n. 

GUEST,  presumption  respecting  missing  goods  deposited  with  innkeeper 

by    187  &  n. 

what  constitutes  a  guest • 187  &  n. 

Vol.  J.  end*  with  §  971. 

(87) 


INDEX* 


QUILT,  wben  preramed  (see  Prmmiptum)  mjuobapbb  (f|) 

poflHeMion  of  frnita  of  crime,  whea  eridenoe  of  ..••••  ••• 68,  127a*27o 

of  oomjng  todla,  kc.,  when  eYideoee ol    •••••• ••.372-4,  n. 

GUILTY,  pleadinff ,  oonclusive  eWdenoe  of  gaUt   • •.••••     866 

prinoipal  pleaaing,  no  eridenoe  against  aooessory 904 

e.  g.,  thief  pleading,  no  evidence  of  theft  as  asainst  reoeiyer  ....     904 
judgment  in  cnminal  case  upon  plea  of,  admissible  against  defendant 

in  civil  action 1694 

knowledge,  ooll>teral  fkots  admiwriMe  to  prove   •• •••••846-8 

GURNEY  (see  SutuU  Qwmty). 


HABEAS  OOBPUS  AD  TESTIFICANDUM  (see  AitmdatM  of  Witmu) 

1272-77 

HABIT  AND  BEPUTE  evidence  of  marriage 172,678 

HACKNEY  CARRIAGES,  agreements  between  proprietors  and  drivers 

most  be  in  writing  and  attested 1099a,  1839-41,  m 

PALI.  OF  STATIONERS*  COMPANY  (see  Ccpryighti. 

HAMLET,  boondaries  of ,  provable  by  reputation.  ...• ••••••••••••    613 

HANDBILLS,  are  contents  of,  provable  by  parol  P 417,488 

HAN  D WRITING  (see  Signatmt)  cTidenoe  respecting,  liable  to  error  . .  • .      68 

signatore  of  what  statutable  writiiigs,  unnecessary  to  prove    •     7-8 

signatures  of  superior  judges,  judicially  noticed 7-8 

forging  or  uttering  forged  signatures  of  official  or  judicial  documents, 

felony 7-8,  n. 

Bolidtor  competent  to  proye  client's 934 

Mode*  of  Proving  :—  1863-79 

1.  by  calling  writer 1862 

not  necesttary  to  call  him ! 393 

2.  by  witness  who  saw  instrument  or  signature  written  • 1862 

8.  1^  witness  who  knows  writiog  from  having  seen  party  write. .  1862 

evidence  resting  on  knowledge  thus  obtained  varies  much  in 

weight    1863 

Admissible,  though  witness  has  not  seen  party  write  for  twenty 

years    1863 

or  has  seen  him  write  but  once,  and  only  his  surname. .  1863 
proof  of  mark  by  witness  who  has  seen  party  affix  it  to  other 

writings 1863 

inadmissible,  where  witness  has  merely  seen  party  write  after 

oommencement  of  suit 1863 

4.  by  witness  who  has  correspondence  with  party,  or  acted  on  his 

letters 1 864 

instances  of  sufficient  knowledge  thus  obtained 1864-66 

studying  signatures  for  purpose  of  testifying,  insufficient  ....   1876 

witness  must  speak  to  his  belief 1416 

belief  muKt  be  founded  on  actual  knowledge  of  writing 1863 

6.  by  comparison  of  writings 1869-76 

this  formerly  not  allowed,  but  old  law  abrogpated 1869 

judge  must  be  satisfied  that  writing  used  for  comparison  is 

genuine • • 1870 

meaning  of  term  ' '  genuine  " 1870 

comparison  may  be  made  by  skilled  witnesses   1870 

by  witness  acquainted  with  the  hand- 
writing     1870 

by  the  jury 1870 

by  the  Court,  if  no  jury    •••1870 

SeffrmcM  «r»  to  paragraphs  ({{}  Hotpagm 
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FABAO&AFHB  ({}) 

partj  may  be  made  to  write  in  Court,  and  snob  wzHing'  may  be 

oompared 1871 

compaiMon  may  rdate  to  character  of  writing    •• 1871 

to  foim  of  letters 1871 

to  lue  of  capitals,  stops,  &c 1871 

to  orthography  of  words 1871 

to  style  of  composition 1871 

to  fact  of  doomnent  being  in  feigned  hand.  1871 
eridence  of  experts  worthless  unless  reatons  as  to  similarity  of,  or 

otherwise  oi,  given    1871 

oan  knowledge  ol  witness  be  tested  by  showing  him  inadmissible 
documents,  not  proved  genuine,  and  asking  if  they  are  in  same  hand 

as  document  in  di^uter  .^ 1873 

ol  andent  documents  requires  less  strict  proof  than  in  other  cases  ....  1874 

what  will  be  regared  as  sufficient  proof    1874-76 

when  no  proof  required    88 

experts  may  he  called  to  prove  date  of  ancient  writing    ....  650,  1417,  1877 

or  that  writing  is  in  feigpoed  hand 1417, 1877 

when  witness  may  speak  to,  without  producing  document  1878 


HATCHMENTS  admissible  as  evidence  in  matters  of  pedigree 662 

HEALTH  (see  TUbUe  Sealth  Act), 

Local  Bouds  of,  and  Sanitary  Authorities,  seals  of,  reouire  no  proof..  6,  n. 

documents  purporting  to  proceed  from,  how  proved 1601,  n. 

certain  contracts  of ,  to  be  under  seal 995 

by-laws  made  by,  how  proved    , 1657-8,  n. 

rate  books  kept  by,  how  proved 1600,  n. 

by  whom  inspected  1504-21,  n. 

registers  of  mortgagctt  kept  by,  how  inspected 1504-21,  n. 

reg^ters  of  voters  for,  may  be  inspected 1504-21,  n. 

minutes  of  proceedings  at  meetings  of,  how  proved 1783 


s 


HEARSAY,  what  it  is  567-70 

rule  excluding,  caricatured  by  Dickens 567,  n. 

not  recognised  in  Scotland    568,  n. 

inadmissible  though  no  other  evidence  attainable •     568 

though  it  be  an  examination  taken  on  oath 568 

a  declaration  of  deceased  attesting  witness 569 

admissions  of,  how  far  receivable • .  •     737 

rule  respecting,  applies  to  things  done  as  well  as  written 570 

sometimes  inconvenient 571-75 

evidence  of  treatment  and  opinion  admitted  in  Ecclesiastical  Courts.  .575,  n. 

distinction  between,  and  original  evidence  576 

what  declarations  are  not : — 

1.  where  fact  that  declaration  was  made,  and  not  its  truth,  in 

question  576,  606 

e.  g.,  information,  upon  whidi  one  has  acted • . . .  •     576 

repUes  given  to  inquiries  for  information 576 

general  reputation,  notoriety   •••• 577 

2.  expressions  of  bodily  or  mental  feelinga 580,  606 

e.  g.,  complaints  of  injury,  recenti  fac^ 581 

mutual  deportment  of  husband  and  wife  in  adultery 

petitions 582 

8.  declarations  and  acts  forming  part  of  res  gestsB  (see  Bet  Oesta) .  .583  -  88, 

606 
which  are  evidence  of  declarant's  knowledge,  belief,  or  intention    586 

but  no  proof  of  facts  themselves    586 

declarations  explaining  irrelevant  acts  inadmissible 587 

declarations  need  not  be  contemporaneous  with  principal  fact ........     588 

but  narratives  of  past  events  inadmissible    589 

acts  and  declarations  of  conspirators  (see  Contpiratort) 590-96 

of  co-trespassers 697 

Vol*  I,  ends  with  {  971. 
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HEARSAY- Mfl^tllMMK.  MBlOBAFBa  (f{) 

acts  and  dedaratioiia  at  partners 598 

except  the  acknowled^g^eats  of  debt 600 

of  joist  oomtractorB 601 

of  agents   602-6 

SxcepiumM  to  rule  r^jeeling  : — 

1.  in  natters  of  public  and  (ipeneral  interest  (see  ISiblie  mnd  General 

Intereet,  Lie  Mota) 607-34 

2.  of  pedigree  (see  Pedigree^  Lie  Mota) 635-57 

8.  of  ancient  possestd'm  (see  Ancient  FoeeeeeUm) 658-67 

4.  declarations  againnt  interest  (see  Jntereet)    668-96A 

6.  in  course  of  office  or  business  (see  Courte  of  Office  or  JButinees) 

697—718 
6.  dying  declarations  (see  Dging  Deelarettione)   714-22 

HEATHEN  maj  be  competent  as  a  witness,  and  how  sworn 1388a 

HEDGE,  presomptipns  as  to  ownership  of 120 

HEIR,  estoppels  by  ancestor,  binding  on 90 

admissions  of  ancestor,  when  evidence  against 787 

oonveying  estate,  estopped  after  its  descent  on  him',  from  denying  his 

title 95 

bound  by  judgment  for  or  against  ancestor 1689 

reversions  of,  formerly  protected  by  Equity    153 

this  rule  abolished  by  3 1  Vict.  o.  4 153 

HERALDS,  books  of.  where  deposited    1486,  n. 

sometimes  admissible  in  cases  of  pedigree 657,  1769 

but  in  other  cases  not  evidence 1592,  n.,  1769 

officer  of  college  of,  may  explain  armorial  bearings  in  cases  of  pedigree    657 

have  exercised  no  authority  since  Revolution 657 

office  of,  not   proper  custody  for   old    MSS.  respecting    dissolved 

monaHteries 661 

communication  to  officer  of  college  not  privileged •     916 

HERIOT,  custom  of,  provable  by  reputation 613 

custom  to  take,  may  be  annexed  as  incident  to  a  lease 1168 

HIGH  AND  LOW  WATER,  presumption  as  to  land  between   119 

HIGH  COURT  (see  Supreme  Court). 

HIGH  TREASON  (see  Treaem). 

HIGHWAY  (see  Road  and  Robbery),  presumption  as  to  ownership  of  ...  •     119 

as  to  dedication  of,  to  public   131 

right  of,  provable  by  reputation    609,  613 

in  indictment  for  non-repair  of,  locality  must  be  alleged  and  proyed. .     282 
conviction  conclusive  of  liability  to  do  repairs,  on  second  indictment. .  1689, 

1722 

acquittal  will  not  prove  non-liability,  on  second  indictment 1722 

Act,  1835,  inspection  of  what  books  allowed  by  (see  Turnpike)  .  .1504-21,  n. 
order  of  justices  for  making  highway  district,  how  proved..  1571|  n.,  1601,  n. 

HIGHWAY  RATE,  how  proved 147i 

HINDOO  LAW,  as  to  limitation  of  actions    • 74a,  n. 

HIRING  AGREEMENT,  property  in  them  cannot  be  passed  by  person 

in  possession  of  goods  under  an Addenda 

HIRING  AND  SERVICE,  when  presumed  to  be  for  a  year 177 

coniract  of,  explained  by  custom  as  to  holidays 1168 

terms  of,  provable  by  parol,  though  reduced  to  writing,  when 406 

Bitferencee  are  toparagraphe  ({})  notpagee. 
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HISTORY,  pnbUo,  admiaaible 16,  1786 

private,  inadmisBible 1785 

HOLDING  OVER  by  tenant,  presumptiTe  effect  of    196 

HOLIDAYS,  oiutom  as  to,  may  explain  oontraot  of  hiring  and  aerrioe  .  •  1168 

HOMICIDE,  malice  preeumed  from,  tmless  rebutted  (see  Murder)    118 

dying  declarations  admissible  in  cases  of  (see  Dying  DeelaratUms)  . . .  .714-22 
depositions  of  deceased  on  charg^e  of  assault,  admissible  on  trial  for  . .  467 
married  women  may  be  convicted  of 190 

HONOURS,  actions  to  perpetuate  testimony  respecting  clsims  to 644-45 

HOPE,  confessions  under  influence  of ,  when  inadmissible  (see  Oonfesiiont),,  872-86 

HOPS,  not  within  sect.  4  of  Statute  of  Frauds 1042 

sect.  17  of  Statute  of  Frauds  does  not  affect  sale  of  crop  of  growing  . .  1042 
contract  respecting,  may  be  explained  by  usage 1162,  n. 

HORSE,  whether  nomen  generalissimnm  in  an  indictment 290 

unsoundness  of,  question  for  jury 4oa 

onus  of  provinff,  is  on  plaintiff    366 

declarations  of  servant  on  side  of,  how  far  binding  on  master 603 

HOSIERY  TRADE,  burthen  of  proof  in  disputes  in 372-4,  n. 

HOSTILE  WITNESS  may  be  examined  in  chief  by  leading  questions  . .   1404 
may  be  discredited  by  party  calling  him,  how  and  when 1426 

HOTEL-KEEPER,  presumption  respecting 187 

liability  of,  for  lost  goods,  how  limited 187,  n. 

custom  of  holding  furniture  on  hire  by,  judicially  noticed 6 

HOURS,  reasonable,  question  for  judge  where  precise  rules  laid  down ....  30-9 

e.  g.,  for  presenting  instruments  at  bankers'   32 

at  other  places 32 

for  demanding  or  tendering  rent  on  the  land    , .  *  32a 

elsewhere 32a 

for  delivery  of  goods 33 

HOUSE  let  in  flats,  presumptive  right  of  occupiers 121 

presumptive  title  to  support  of  adjoining  house 121 

lodging,  registers  of,  how  proved  (see  Lodging,  Lodging- Hornet)  (sub 
tit.  *'  Common  Lodging  House*  ") 160! ,  n. 

HOUSE  OF  COMMONS  (see  Parliament), 

attendance  of  witnesses  before,  how  ^iforoed 1280 

before  select  committees    1280 

witness  attending  before,  may  be  sworn  1281 

before  committee  of,  may  be  sworn    128 1 

witnesses  attending  before,  privilegred  from  arrest  (see  ArreU) 13-14 

statements  made  in,  not  to  be  disclosed ^ 946 

journals  of,  may  now  be  proved  and  how    7-8,  18,  1529 

admissibilitv  and  effect  of 1661 

on  trial  of  election  petition,  declaration  of  voters  against  own  vottrs 

admissible   756 

HOUSE  OF  LORDS  (see  Parliament,  Peer), 

mode  of  enforcing  attendance  of  witnesses  before 1279 

before  conmiittees  of 1279 

•elect  committees  of,  examine  witnesses  unsworn,  when  1279 

witnesses  attending  before,  privileged  from  arrest  (see  Arrest)    1334 

judgments  of,  provable  by  minutes  on  jouruals 1571 

journals  of,  may  now  be  proved  and  how    7-8,  18,  1529 

adxnissibility  and  effect  of 1661 

statements  made  in,  not  to  be  disclosed 946 

on  bills  of  divorce  in,  when  wife's  letters  were  admissible    768-9 

rW.  /.  ends  with  {  971. 
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HOUSE- BREAKING,  proof  respeoting  place  must  oorreBpond  with  allega- 
tion       281 

party  indicted  for,  may  be  found  gpiilty  of  laroeny 269-70 

party  indicted  for  bnrglary  may  Im  found  guilty  of 269-70 

party  acquitted  of,  cannot  be  indicted  for  larceny,  when 1708 

party  acquitted  of  larceny  cannot  be  indicted  for,  when    1708 

preeumption  of  guilt  from  pofleoomon  of  implements  for 872-4,  n. 

HUNTSMAN,  indudedin  term  <*  domestic  serraata" 84a 

EmSBAND  AND  WIFE  (see  Married  Woman),  interoonrse  between,  when 

presumed 106 

coercion  of  wife  by  husband,  when  presumed  ....• 190 

marriage  of,  when  presumed  from  cohabitation 172 

when  strict  proof  of  marriage  necessary ••••• •     172 

wife*s  agfency  in  ordering  necessaries,  when  presumed 192 

husband  not  liable  for  money  lent  to  wife,  under  old  law 193 

liable  under  present  law,  when ••.•......     193 

communications  between,  privileged , 909a 

meaning  and  extent  of  this  rule    • 909a.-10a 

in  civil  proceedings,  admissible  witnesses  for  or  against  each  other. .  1351-52 

in  Divorce  Division,  how  far  admissible    • 1355a 

in  criminal  proceedings  inadmissible  for  or  ag^ainst  each  oUier  . .  1362,  1369 

except  where  crime  committed  by  one  on  the  other 1371 

how  far  admissible  for  or  against  co-defendants  of  each  other •  1364 

wife  not  admissible  against  husband,  in  case  under  Vagrant  Act  for 

desertion 1371 

for  further  illustrations  of  competency  of  (see  OompeUney), 
.  dying   declarations  of  either  admissible  where  other  charged  with 

homicide • « 717 

mutual  deportment  of,  evidence  in  suit  for  damaires  for  adultery  • .  •  •     582 

letters  of,  to  each  other  or  to  strangers,  admissible  in  same  suit 582 

but  date  of  letters  must  be  proved 582 

oonfessions  by  wife,  how  far  admissible  in  suits  before  court  fur 

divorce    768-69 

wife's  letters,  how  far  they  were  admissible  on  bills  for  divorce    ....  768-69 
confessions  by  wife,  how  far  they  were  admissible  in  Ecclesiastical 

Courts    768-69 

admissions  of  wife,  how  far  admissible  against  herself 766-66A 

against  her  trustees  ...•••••..  766b 

for  her  husband 767-69 

presumption  agfainst  deed  of  gift  by  wife  to  husband    151 

acts,  declarations,  and  admissions  by  wife,  when  fMlmW^A  against 

husband  on  ground  of  agency  or  as  part  of  res  ffestss 605,  770-71 

declarations  of  husband  and  wife  in  matters  of  pedigTee 638-39 

how  far  husband  and  wife  can  give  evidence  to  bastardise  their  issue. .     950 
joint  answer  of,  to  bill  in  Chancery,  no  evidenoe  against  wife  after 

husband's  death 755 

except  when  it  relates  to  her  separate  estate    ••••••     755 

when  parties  estopped  from  denying  that  they  are  married 842 

verdict  against  wife  before  marriage,  when  binding  upon  husband   . .  1689 

wife's  chattels  real  assigned  to  husband  by  marriage,  when 1015 

husband  how  far  liable  for  wife's  debts  before  nuunage 830,  1689,  n. 

cannot  sue  for  wife's  wages,  when 770,  n 


IDENTITT,  when  articles  should  be  produced,  to  be  identified  by  Jury.  .5^4-57 

when  inferred  by  jury  from  comparison   655 

presumption  respecting,  when  parent  and  child  bear  the  same  name . .     195 

of  party  sued,  with  obligor  of  instrument  sued  on,  how  proved  ....  1856-60 

similarity  of  name  and  residence,  or  of  name  and  trade,  will  do  • .  1858 

inference  may  be  drawn  from  mere  identity  of  name ..•••••  1860 

of  dient  with  a  party  to  suit,  may  be  proved  by  the  solicitor  •••••«••     936 

JKc/vrspMM  «r»  toparagrapht  (}{)  mtpagu. 
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of  prifloneri  collateral  facts  when  admissible  taprove 336 

of  prisoner,  may  be  proved  by  photo^ph    1612-14,  n. 

of  prisoner,  wi&  person  whose  examination  is  pnt  in    892 

of  prisoner  with  person  named  in  certificate  of  prerions  conyic- 

tion 1612-14,  n. 

of  party,  with  person  whose  handwriting  is  proved 1867 

of  subject  mentioned  in  docnment  when  ascertained  bj  parol 1194-99 

of  parties  and  points  in  issue,  how  far  necessary : — 

to  let  in  former  depositions   467-69 

to  let  in  former  jnagments  as  estoppels  (see  Piiblie  lUeordt) . .  1684-1710 
in  questions  of,  witness  may  speak  to  his  belief  or  opinion •  •   1416 

IDIOT,  incompetent  witness 1376 

dying  declaration  of,  inadmiRsible • 717 

if  witness  objected  to,  as  being  an,  question  for  judge 23a 

IGNOBANTIA  JURIS  N£MINEM  EXGUS AT  appUes  to  foreigners.  •      80 

TTiTjEGALITY,  party  not  estopped  by  it  from  proving  deeds    98 

will  render  void  every  instrument •  •  •  •  •  #  •  •  • .   1136 

may  be  established  by  parol  evidence  ••••••••  .1135-37 

when  presumed •.•••••.•••• ••••••872-6 

ILLEGITIMACT  (see  LegUimaoyt  BatUardy). 

ILLNESS  (see  SUknsu). 

IMBECILE  (see  Idiot). 

IMMATERIAL  ALLEGATIONS  need  not  be  proved 256 

IMMORALrrr,  party  not  estopped  by  it  from  proving  that  deed  was 

founded  on 93 

evidence  of,  in  what  actions  and  how  far  admissible    ••... 356-62 

IMMUTABILIT7,  presumptions  in  favour  of 196-7 

IMPARTIALnr  of  witness  may  be  impeached  by  question  and  contra- 
diction   1442 

IMPERTINENCE  of  witness,  evidence  of  his  falsehood 52 

IMPLIED  CONTRACrrS  (see  Oontraets  and  Annexing  Ineidmta). 

IMPLIED  WARRANTIES  (see  JFarranttM  ImpHed). 

IMPOTENCE,  presumption  respecting,  from  ineffectual  cohabitation  .  •  •  •     194 

from  infancy • 104 

IMPRISONMENT  (see  Falae  Impriionmeni,  Durm). 

IMPROPRIATOR,  lay,  entries  in  books  of,  whether  admissible 688 

INADVERTENCE  (see  Mittake). 

INCIDENTS,  annexed  by  usage  (see  ^fifMawiy  TneidmU)    ••••.1168-92 

bylaw  merchant •  ••• 1170-71 

by  common  law  or  statute ••• 1171-85 

INCLOSURE  of  waste  by  tenant  presumed  to  be  for  landlord •  122a 

INCLOSXJRE  COMMISSIONERS,  Board  of  Agriculture  now  discharges 

duties  of 6,  n. 

ftwazd  by,  not  invalid  for  want  of  enrolment 1127 

may  be  enrolled  ••••••••..... • 1127 

how  proved • 1584,  1601,  n. 

Vol.  L  md*  fo«M  {  971. 
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INGOMPETENCY  (see  Oompitmie^).  ^asagbaphb  (}{) 

IKCONSISXEKT  statements,  when  party  oaa  show  that  his  witness  has 

made    1426 

INCORPORATED  LAW  SOGIETT,  what  documents  maj  be  signed  bj 

registrar  of 1689 

roles,  notices,  &o.,  of,  how  authenticated 1596-7,  n. 

roUs  and  books  of,  may  be  inspected,  when   1664-21,  n. 

INCORPORATION  of  writings  m  will 1661,  1212 

in  contracts 1626 

INCORPOREAL  RIGHTS,  what  that  term  includes 973-4 

presumption  asto 132 

statutes  of  Limitation  affecting   75a  So  n. 

how  taken  out  of  statute 75a,  n.,  1692 

must  be  evidenced  by  deed • 973-4 

INCUMBENCT,  acting  as  parson,  admission  of  861 

INCUMBENT  (see  Panon). 

INCUMBERED  ESTATES,  seal  of  former  Commissioner  for  sale  of, 

requires  no  proof   6,  n. 

INCUMBRANCE,  effect  of  paying  off,  by  tenant  for  life 154 

INDECENC7  of  disdosures,  no  objection  to  evidence 949 

INDECENT  ASSAULT,  consent  of  young  female  inoperatiTe,  when. ...     164 

INDECENT  EXPOSURE  of  person,  on  trial  for,  costs  of  witnesses  may 

be  allowed   1254 

INDEMNIFY,  promise  to,  what  amounts  to  guarantee  within  Statute  of 

Frauds    1632-34B 

witness  when  indemnified  by  giving  evidenoe •••....  1455,  n.,  1611,  n. 

INDEMNITY,  when  given  under  order  of  Cottrt,  plaintiff  may  sue  on  lost 

bill 437,  n. 

certificates  of,  granted  to  witnesses,  effect  of. 1455,  n.,  161 1,  n. 

INDENTURE  (see  Deed). 

INDIA  (see  Saat  India  Company ^  Hindoo  Law,  Ifahomedan), 

articles  of  war  for  the  forces  in,  judicially  noticed • 6 

regfistration  of  marriage  in,  since  1st  January,  1852,  must  be  attested 

by  two  witnesses    1116 

records  of  baptisms,  marri»igps,  and  burials  in,  where  kept 1486,  n. 

adimsfiiUe  as  public  documents  (sub  tit.  **  Birtht,  ^.  "}..1595,  n. 

how  proved  (sub  tit.  **  Birth,  %e,  Registers  ")   1666,  n. 

Hsts  of  passengers  to,  admissible  as  pubUc  documents  (sub  tit.  **  East 

India  Company  ") 1595,  n. 

•nits  in,  aided  by  examinations  taken  in  England,   Scotland,  and 

Ireland 1314-15 

depotdtions  respecting  misdemeanors  committed  in,  how  taken  and 

proved,  and  when  and  where  admissible    506,  1563 

wills  made  in,  how  executed  1056,  n. 

judicial  proceedings  of  Courts  in,  ho  V  proved    , 1556 

acknowledgment  of  debt  by  agent  in 745,  n. 

INDIAN  EVIDENCE  ACT,  1872, 

s.  70,  admission  of  execution  by  party  to  attested  do'^uments 1843,  n. 

8.  73,  comparison  of  handwriting 1869,  n. 

person  may  be  compelled  to  write  in  court  for  that  purpose. .  1871,  n. 

t.  118,  who  may  testify 1375,  n. 

s.  120,  married  persons  competent  witnesses  in  criminal  prooeedings. .   1362 

Mrfermtcm  are  toparagrapht  (}§}  mtjpoge*. 
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INDIAN  EVIDENCE  ACT,  IS72 -^continued.  VA&kORUisB  (if) 

s.  159,  refreahmg  memoiy   1406 

experts  refreshing  memory 1422 

when  witness  may  use  copy  of  document  to  refresh  memoiy  1408,  n. 
8.  167,  improper  admission  or  rejection  of  evidence,  when  no  gronnd 

for  new  trial 1882b,  n. 

machine  copies  presumed  correct 418 

ENDIOtMENT,  within  what  time  some  most  be  preferred  (see  Zitniia- 

fiofu) 76-8  &  n. 

amendment  of  (see  Amendment)    248-61 

dread  of  amending,  erroneous 253 

immaterial  ayerments  may  be  omitted  from 278-9 

formal  defects  in,  how  objected  to  (see  Variance) 280,  n. 

form  of,  in  prosecution  for  forgery 291 

under  Debtors  Act,  1869 292 

under  Bankruptcy  Act,  1883  292 

▼eniie  need  only  be  stated  in  margin  of 280 

excepting  when  local  description  is  required    280 

prisoner  not  entitled  to  copy  of,  in  felony    1488 

may  claim  to  have  it  read  slowly  in  open  court 1488 

the  rule  of  withholding  the  copy  highly  unjust    1488,  n. 

does  not  extend  to  misdemeanors   1488 

nor  to  treasons,  except  that  of  compassing  death  or  injury  to 

sovereign    1488 

in  other  treasons  prisoner  entitled  to  copy  of,  ten  days  before  trial  . . .   1488 
in  action  for  malicious  prosecution,  is  plaintiff  entitled  to  copy  of  F    . .   1489 

when  several  offences  charged  in  same,  doctrine  of  election  329-34 

declarations  exposing  declarant  to,  not  evidence  after  death,  as  against 

interest 670 

questions  tending  to  expose  witness  to,  he  is  not  bound  to  answer. . . .   1453 

extent  of  this  protection,  and  exceptions  to  it 1453-58 

documents  tending  to  expose  witness  to,  he  is  not  bound  to  produce  . .   1464 

when  principal  liable  to,  for  act  of  agent 115 

name  of  bastard,  how  described  in 293 

what  sufficient  description  of  partners,  joint  tenants,  tmsteee,  &c.,  in . .     298 

when  evidence  of  prisoner's  character  admissible 349-63 

no  tender  of  expenses  to  witnesses,  necessary  on     1252 

unless  witness  lives  in  Scotland  or  Ireland 1252,  1261 

when  court  may  grant  costs  to  prosecutor  and  witnesses  (see  Attendance 

of  Witnefum) 1263-57 

scale  of  costs  allowed  under  order  of  Home  Secretary    ....    Appendix  vi-xi 
when  court  may  gmnt  rewards  for  activity  in  taking  offenders    . .  1267a,  n. 

when  court  may  make  prosecutor  pay  defendant's  costs    1260 

alphabetical  list  of  offences  not  tnable  at  quarter  sessions  by  justices 

or  recorders 1714,  n. 

witnesses  usually  called,  if  named  on  back  of 1430 

the  finding  of,  how  proved 1670 

is  a  judgment  in  rem  conclusive  in  trial  off   1680  et  teq, 

judgment  od,  not  evidence  in  a  civil  action,  of  facts  adjudicated    ....   1693 

except  upon  a  plea  of  guilty 1694 

judgment  in  an  action,  not  evidence  on,  of  facts  adjudicated 1693 

INDORSEMENT  (see  Bill  of  Exchang$,  Pleading). 

errors  io  indorsement  on  writ  may  be  amended 221,  n. 

amendments  in,  how  to  be  made  , 221   n. 

by  payee  of  cheque,  when  presumed  genuine 72 

by  payee  of  promissory  note  admits  signature  of  maker 858 

by  drawer  of  bill,  not  admitted  by  acceptance 851 

by  payee  of  part-payment  on  bond  or  bill,  effect  of,  on  Statute  of 

Limitations 690-96A 

on  negotiable  security  does  not  bar  Statute    691 
on  bond  does,  and  may  be  proved  by  repre- 
sentatives of  deceased  obligee 692 

ra.  /.  ende  wUh  {  971. 
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bow  far  neoessary  to  ahow  date  of,  on  a  leoeipt,  fto.,  defeating  Statnte 
of  LmiitationB 169,  693-96A 

on  record  of  name  of  interested  witness,  rendered  him  oompetrat, 
when 134446 

on  will  to  prove  probate  1589 

INDORSER,  declarations  of,  when  evidence  at^inst  indorsee    791 

admissions  by,  after  indorsemeot,  not  evidence  against  indorsee 794 

estopped  from  disputing  preceding  sig^natores  on  bill    853 

INDUCEMENT,  judgment  inter  alios  admissible,  where  record  is  matter  of  1668 
what,  will  render  confession  inadmissible  (see  Ounftuion) 872-87 

INDUSTRIAL  SCHOOLS,  certificates  of,  how  proved 1611,  n. 

order  of  detention  in,  how  proved 1601,  n. 

rules  of,  how  proved • 1601,  n. 

INDUSTRIAL  SCHOOLS  ACT,  1866  (see  Table  of  Statute,  29  ft  SOYioi. 
o.  118). 

INDUSTRIAL  SCHOOLS  ACT  (IRELAND;,  1868  (see  Table  of  Slaiutst, 
31  &  32  Vict.  0.  25). 
certificates  under,  how  proved 1601,  n. 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES  (see  ^rMfuf/y&N^i^i«*). 

acknowledgment  of  registry  of   1611,  n. 

may  reoonvey  by  indorsement  of  receipt  on  mortgages 1013 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES  ACT,  1871  (see  Table 
of  Statute*,  34  ft  35  Vict.  o.  80). 

INEBRIETY  (see  Drunketmefi). 

INFAMY,  witness  no  longer  incompetent  on  gioimd  of  .••••• 1347 

INFANCY  (see  Infant  and  Children). 

plea  of,  cannot  be  proved  by  hearsay  as  a  matter  of  pedigree  ..••••..     645 

INFANT  (see  Children)^  conoluBive  presumptions  respecting •....     104 

presumed  in  Scotland  bom  dead,  if  not  heard  to  cry 104,  n. 

under  7  incapable  of  committing  felony  or  indictable  offence  .  • 104 

under  14,  boy  cannot  commit  rape 104 

or  an  assault  with  intent  to  commit  rape 104 

may  be  principal  in  second  degree 104,  n. 

patient  may  be  convicted  of  unnatural  crime  though  agent  under  14 . .  104,  n. 

under  13,  girl  cannot  consent  to  sexual  intercourse    104 

between  13  and  16,  girl's  consent  reduces  crime  from  felony  to  mis- 
demeanor      104 

under  13  girl  cannot  consent  to  indecent  assault lOt 

between  7  and  14,  primlt  facie  presumed  ignorant  of  distinction  be- 
tween good  and  evil 189 

this  presumption  in  practice  disregarded    189,  n. 

before  1838,  boys  of  14,  and  girls  of  12,  might  bequeath  personalty. .  104,  n. 

under  21  cannot  in  general  luien  his  land 104 

or  execute  a  deed 104 

or,  since  1st  January,  1838,  make  a  will ,     104 

or,  since  7th  Augfust,  1874,  state  an  account 104 

can  be  a  member  of  a  friendly  society 104  ft  Addenda 

cannot  in  general  contract,  except  for  necessaries 104 

or  be  made  bankrupt 104 

what  are  necessaries  for ,       i6 

question  how  far,  for  juiy    ..••.... 46 

snareholder.  when  liable  to  action  for  calls    104,  n. 

may  be  member  of  friendly  society 104,  n. 

boys  of  20  and  girls  of  17  may  make  marriage  setUements,  when. . . .  104,  a. 

Mrferencee  are  to  paragrapba  (}{)  not  pagee. 
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INFANT— ^ONftfllMiK.  PABJL0BAPH8  (§)) 

how  far  he  can  act  as  trustee.  •••.• 104,  n. 

written  acbiowledgmeDt  by,  of  debt  for  necessaries,  bars  Statute  of 

Limitations 1076o 

fraudulently  representing  himself  of  age,  liable  to  creditor 844 

admissions  made  by,  receivable  agpainst  him  when  of  age •••••  740 

admissions  by  agent  of,  not  evidence  against  infant 606 

admiissions  by  prochein  amy  or  gnardian  of,  not  evidenoe  against  infant  742 

unless  they  would  be  evidenoe  if  made  by  solicitor 742 

affidavit  of  guardian  of,  not  evidenoe  against  infant  in  another  suit  .  •  756 

bound  by  judgment  in  action  brought  by  his  guardian 1686 

though  action  oommenoed  and  conducted  without  his  knowledge. .  1686 

and  Siough  infant  be  at  the  time  of  mature  &ge  or  even  married. .  1686 

recognizance  to  prosecute,  or  give  evidence,  binding  on    1236 

INFANTS*  BEUEF  ACT,  1874  {IMle  o/StattUet,  87  ft  38  Viot.  o.  62). 

INFERENCE  (see  Fretumptumt), 

INFERIOR  COURTS  (see  County  CourU). 

judges  of,  and  proceedings  in,  how  far  judicially  noticed 20 

right  to  inspect  reoords  of    1492 

how  far  applicant  must  be  interested 1492 

course  to  be  pursued  in  case  of  refusal  to  grant  inspection  by 1492 

proof,  admission,  and  effect  of  reoords  of  (see  Public  Record^ 1546 

witnesses,  how  made  to  attend  (see  Attendance  of  Vitneties)  ....  1287 — 1329 
witnesses,  parties,  oounsel,  &c.,  attending  when  free  from  arrest ....  ISSOjl, 

1334 

judgments  in,  how  proved 1572,  1576 

gpenend  rules  of,  how  proved  1587 

INFIDEL  competent  as  a  witness 1382 

INFIDELITY  in  wife  does  not  rebut  presumptive  legitimacy   106 

INFIRMITY  (see  Siekneu,  IfuanUy), 

INFLUENCE,  undue,  when  presumed  in  equity •  •  •  •  •     161 

INFORMATION  (see  Depontiont), 

on  Revenue  side  of  Queen's  Bench  Division,  witness  to  character, 

inadmissible  in    364 

IB  witness  remaining  in  court,  after  order  to  withdraw,  inadmis- 
sible?       1401 

conviction  on,  judgment  in  rem 1675,  n. 

effect  of  acquittal  on,  as  proof  of  illeg^ty  of  seizure    1722 

INFORMER,  corroboration  of 971 

conmiunication  by,  to  government,  privileged   ...•••••....•••.....  939-4 1 
oannot  be  questioned  as  to  channels  of  information     • 940 

INFRINGEMENT  OF  PATENT,  question  for  ju^y,  when 46a 

order  for  inspection,  when  granted  in  action  for 562 

INHABITANTS,  when  suing  or  prosecuting,  admissions  and  declarations 

by  one,  evidence  against  all 762 

••  g.,  on  indictment  agaiost  a  township  for  non-repair  of  a  bridge ....     762 
in  settlement-cases   declarations  of  rated,  admissible  against 

parish 752,  766 

meaning  of  term,  may  be  interpreted  by  evidence  of  usage  • 1 162,  n. 

are  competent  witnesses  on  indictment  for  nuisance,  &c.  to  pnblio 
highway 1860,  n« 

INITIALS,  signature  by,  how  far  sufficient  within  Statute  of  Frauds. . .  •  1029 

within  Wills  Act 1060 

INJURY,  presumption  of  malice  from 80,  118 

VpI.  I.  tnds  with  {  971. 

(97) 


INDEX. 

PABAO&APBB  (jl) 

INLAND  REVENUE,  office  of,  includes  exdae  and  stamp  offices   ....  169d,  n. 

books  of,  admissible  as  public  documents 1 595,  n. 

provable  by  examined  or  certified  copies  (sub  tit.  *^  Fublic 

Book*  ") 1600,  n.,  k  Errata. 

duplicates  of  Uooices  of  stage  cazriages  filed  at  office  of,  how  prored. .  1 601,  n« 

admissibility  and  effect  of 1778-80,  n. 

banking  memorials  filed  at  office  of,  howproTed 1601,  n. 

admissibility  and  efPect  of 1778-80,  n. 

condemnation  of  property  by  oommissioners  of,  judgment  in  rem  . .  1675,  n. 

offender  against  laws  of,  can  now  testify  for  or  against  himsetf 1359 

proof  of  certificates  granted  to  solicitors  by  commissioners  of 1639 

effect  of  denoting  stamps  affixed  to  documents  by  commissioaers  of  . .  1763 

INNKEEPER,  presumption  respecting   187 

liability  of,  for  lost  goods,  how  limited 187  &  n. 

salaried  manager  of  hotel  is  not • 187 

lien  of,  judioiaily  noticed 5 

may  sell  property  of  guests,  when • • 1186 

INNOCENCE,  when  presumed 11) 

evideuoe  of  good  character,  when  admissible  to  nise  presumption  of..S49-52 

when  presumption  of,  met  by  some  counter-presumption 1 14 

when  onus  of  proving,  is  east  on  defendant  by  statute 372-4  ft  n. 

INQUEST  (see  Coroner  and  InquUiiian)  finding  temporary  insanity,  is  it 

evidence  of  insanity  on  an  issue  ?   • 1674,  n 

fee  to  medical  man  for  attending 1290,  n. 

INQUIRIES, 

answers  to,  how  far  evidenoe  to  prove  search  for  docmmeni    429-34 

(esp.  430) 

for  witness.. 472-8,  n.,  517, 576 

for  attesting  witness. . . .   1855 

to  prove  denial  by  bankrupt  576 

INQUISITION  (see  Coroner  and  Inquest)  ^  in  proof  of,  when  necessary  to 

prove  commission 1582 

when  not 1582,  1585 

admissibility  and  effect  of  1674,  1767 

jurisdiction  must  appear  on  face  of 147,  1716 

IN  REM,  judgments,  definition  of   1674 

alphabetical  list  of  1675,  n. 

what  are  not    1675.  n. 

what  are 1675,  n. 

how  far  binding  upon  strangers 1674,  1676-79 

effect  of  conflicting 1679 

how  far  conclusive  in  criminal  cases 1680  et  teq* 

INROLMENT  (see  Enrolment). 

INSANITT  (see  Lunacy^  Lunatie)^  proved  to  exist  at  particular  period, 

presumed  to  oontinuQ    197 

on  whom  onus  of  proving,  lies    370 

cannot  be  proved  by  treatment  of  party  by  relatives    571-75 

aHter  in  ecclesiastical  courts     675,  n. 

can  friends  of  party  testify  as  to  their  belief  respecting  P 1416 

opinion  of  medical  men  respecting     1417»  1421 

evidence  respecting  sanity  of  near  relations,  when  admissible 335 

inquisition  in  lunacy,  how  far  evidence  of 1474,  n. 

of  witness,  makes  him  incompetent,  when 1375 

lets  in  his  former  depositions,  when    472-8,  n.,  480 

ground  for  postponing  trial,  when  472-8,  n. 

of  attesting  witness,  lets  in  proof  of  his  signature 1851 

of  testator,  may  be  proved  notwithstanding  probate,  if  executor's  title 

not  impeached    1677 

can  attesting  witness  to  will  testify  as  to  his  belief  rtspeoting  P  . .  1416 
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on  mnral  monuments,  ftc,  provable  by  aeoondary  eridenoe 438,  653 

evidence  in  matters  of  pedigree 662 

on  ring^,  evidence  in  matters  of  pedigree 652 

on  fla^  and  banners,  provable  by  oral  testimony 417 

INSOLVENT,  amission  of  debt  in  sohedale  of,  admission  that  it  is  not  doe    804 

INSOLVENT  DEBTOR'S  COURT,  seal  of  late,  judidaUy  noticed    ....         6 
is  adjadication  for  discharge  of  prisoner  without  proof  of  petition  and 

schedule  evidence  of  insolvency  P    1576 

effect  of  decisions  of  foreign • .  • .  1737 

INSPECTION  (see  Inspection  by  Jury,  Noti^  to  Admit), 

alphabetical  list  of  documents  as  to  which  there  exists  right  of. .  1504-21,  n. 
publication  of  documents  over  which  there  exists  light  of  privileged. .  1522 
of  public  records  and  documents  (see  Pubiie  Meeorda  and  Documents) . .  1483  — 

1522 

of  private  writings  (see  Private  Writings)   1786—1819 

of  document,  how  obtained  (see  DiseoveryS, 

of  document  in  hands  of  witness  at  trial  by  adverse  counsel,  rules 

as  to  right  of 1413 

of  property  the  subject  of  dispute  in  an  action    560 

of  such  property  by  the  judge 560 

who  may  make  application  for 560 

what  notice  necessary  on  making  application  for    560 

power  of  Admiralty  Court  to  grant  562 

INSPECTION  BT  JURY  most  satisfactory  mode  of  proof    554 

to  identify  two  articles  found  in  different  places 555 

e.  g.,  wheat  found  on  prisoner  with  sample  belonging  to  prosecutor  . .     555 
or  fractured  bone  of  sheep,  with  mutton  found  in  prisoner's 

house    555 

skilled  witnesses  should  aid  jury  in  inspection,  when    556 

exciting  prejudice  by  ocular  inspection 557 

when  jury  allowed  to  view  the  lucus  in  quo  or  chattel  in  dispute  ....  558-66 
to  obtain  proper  inspection  by  jury,  judge  may  order  wall  to  be 

removed ' 563-65 

expedient  to  extend  the  power  of  viewing  and    566 

inspection  of  prisoner  pleading  pregnancy  by  jury  of  matrons 554,  n. 

INSPECTORS  under  particular  Acts,  how  to  summon  witnesses. . . .  1326-29,  n. 

of  mines,  may  g^ant  certified  copies  of  their  rules  for  proof 1657-8,  n. 

of  cattle,  certificate  by,  that  animal  diseased,  conclusive. .  1611,  n.  &  Errata 

INSTITUTIONS  TO  LIVINGS,  registers  of,  wlio  entitled  to  inspect  ..1498-9 

INSTRUCTIONS  TO  COUNSEL  (see  Ftivileged  Communieatums). 

INSTRUMENT  (see  FrivaU  Writings  and  8e%mt\fie  Instruments). 

INSURANCE, 

presumption  recognized  in  law  of,  as  to  loss  of  ship 204 

as  to  unseawortninees  of  ship    ....  205 

materiality  of  facts  not  communicated  in  effecting,  question  for  jury. .  45a 

onus  of  proving  such  non-communication  is  on  d^endant    367 

incidents  annexed  to  policy  of,  by  law  merchant 1171 

marine  policy  of,  may  be  assigned  by  indorsement 999 

assignee  of,  may  sue  in  his  own  name 999 

effect  of  alteration  of  policy  of,  after  completion   1820 

policy  of,  when  completed,  so  as  to  render  subsequent  alteration  fatal.  .1831a 
in  action  on  policy  of,  though  total  loss  alleged,  part  loss  may  be 

proved 271-7 

in  action  on  policy  of,  plaintiff  may  rely  on  mere  possession 123 

on  indictment  for  arson,  with  intent  to  defraud  office,  policy  best  evi- 

denoe  of  fact  of 418 
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on  indictment  for  anon,  notioe  to  prodaoe  polioj  must  be  giyen 452 

adjustment  of  a  loss  on  polioj  of,  not  condafiive  admission 859 

acknowledgpnent  of  receipt  of  preminm  in  polioy,  when  oonolnsiTe 

admission 846,  n. 

paid  eyidenoe  inadmissible  to  vary  terms  of  polioy  of    1151 

of  usage  admissible  to  explain  terms  in  charter  party  or 

polioy  of    1162  n.-64 

underwriter  of  poUcy  of,  presumed  to  Imow  usage  of  trade  insured  181, 1164 

to  know  contents  of  Lloyd's  Shipping  List  . .  181 
may  prove  by  parol  evidence  amount  of  seaworthiness  implied  in  marine  1171 
warranty  that  lighters  shall  be  seaworthy  not  implied  in  marine  ....  1171 
warranty  that  goods  are  seaworthy  not  implied  in  voyage  policies. ...   1171 

warranty  that  diip  is  seaworthy  not  implied  on  a  time  policy 1171 

what  warranties  are  implied  in  carrier's  oontraot 1172 

INTENTION  (see  Functions  of  Judge  and  Jury). 

criminal,  when  presumed 80-82A 

will  be  presumed,  if  act  in  itself  unlawful 116-18 

must  be  proved  if  act  only  criminal  if  done  with  particular 

intention 118 

several  intents,  when  suffiuient  to  prove  one    267 

compound  intent,  when  sufficient  to  prove  simple  intent 268 

how  far  intent  must  be  proved  as  laid  269-70a 

collateral  facts,  when  admissible  in  proof  of   335-48 

surrender  by  operation  of  law  does  not  depend  on 1005 

declarations  of,  generally  inadmissible  to  explain  writings 1201 

except  1.  where  description  alike  applicable  to  two  subjects  ........  1206-8 

2.  to  rebut  an  equity  (see  Reiutting  an  Equity)    1227-31 

3.  when  will  impeached  on  ground  of  fraud  or  forgery    ......   1 136 

where  admissible,  it  matters  not  when  and  how  made 1209 

no  presumption  of,  can  revoke  will 1063 

INTEREST  (see  Publie  and  General  IntereU). 

community  of,  not  sufficient  to  render  admissions  receivable    750 

declaration  against,  why  and  when  admissible 668,  669 

declarant  must  be  dead 669 

not  sufficient  that  he  has  absconded  or  is  out  of  power  of  party 669 

how  far  knowledge  in  declarant  necessary    669 

declaration  must  be  against  interest  of  declarant 670 

such  interest  must  be  of  a  pecuniary  or  proprietary  nature 670 

declarations  rendering  declarant  liable  to  prosecution,  inadmissible  . .     670 

\,  ae  to  declaration*  againtt  pecuniary  : — 669-83 

amount  of  pecuniary,  immaterial 671 

whether  rule  applies  to  oral  declarations 672 

it  includes  all  written  statements,  whether  made  at  time  of 

fact  declared  or  subsequently    673 

it  includes  entries  in  private  books  kept  by  declarant 673 

entry  must  charge  declarant  with  receipt  of  money  for  another    673 

or  acknowledge  payment  of  money  due  to  himwdf 673 

entry  in  debtor  and  creditor  account    674 

when  entry  is  sole  evidence  of  charge 675-76 

entries  how  far  evidence  of  collateral  matters 677-79 

no  proof  of  independent  matters 680 

not  necestfaiy  that  declarant,  if  living,  should  have  been  com- 
petent       681 

declaration  admissible,  though  living  witnesnes  might  be  called  68 1 
though  account  docM  ncjt  show  from  whom  money  received  681 
though  not  written  by  declamnt,  if  authorized  by  him   . .     682 

if  entry  by  agent,  some  proof  of  agency  required 683 

unless  book  ancient,  and  internal  evidence  of  genuineness  ....     683 

2.  M  to  deelarationi  againet  proprietary  : — 684 

in  disparagement  of  declarant's  title  to  land 684-K7 
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may  be  verbal,  or  in  writing,  or  hy  deed,  &o.    • 686 

must  state  what  declarant  niows  or  believes 685 

not  what  he  has  heard  others  say 685 

must  be  made  while  declarant  in  possession 685-86 

what  sufficient  evidence  of  possession 686 

must  disparage  declarant's  own  title   687 

not  admissible,  if  merely  tending  to  abridge  or  incumber  estate    687 
8.  entries  in  books  of  deceased  rectors  or  vicars,  when  evidence  for 

succession 688-89 

4.  how  indorsement  by  payee  of  part  payment  on  bond  or  bill  affects 

Statute  uf  Limitations r 690-961. 

Booh  indorsement  on  negotiable  security  does  not  bar  Statute. .     691 
on  specialty  does,  and  may  be  proved  by  representatives 

of  deceased  payee  692 

how  far  necessary  to  show  date  of  indorsement 693-96A. 

deed  that  can  take  effect  by,  shall  not  take  effect  by  estoppel 100 

witness  no  longer  inadmissible  on  ground  of  (see  Competency) 1347 

in  lands,  what  is,  within  Statute  of  Frauds  (see  Statute  of  Fraud*)  . .  1038-43 

of  witness,  questions  respecting,  how  far  relevant 1440-45 

answers  of  witness  respecting  his,  how  far  open  to  contradiction. . . .  1440-45 
atteetmg  witness  to  instrument  produced  by  opponent,  in  which  he 

claims  an  interest,  need  not  be  called,  when    1848 

party  not  bound  to  explain  alteration  of  instrument  unless  he  claims 

an,  under  it 1824-26 

payment  of,  ousts  Statute  of  Limitations,  when  (see  Limitation  and  Lord 

Tenterden's  AeC) . .  1079-88 

payment  of,  by  one  oo-contractor  does  not  bar  Statute  of  Limitations 

as  to  others    600-1,  745-46 

amoimt  of,  payable  on  foreign  bill  of  exchange  question  for  jury  ....     45a 
on  bill  of  exchange  not  recoverable  without  producing  bill    452,  n. 

INTERLINEATIONS  (see  Alterations), 

admission  of  document  under  notice  waives  objection  to  it  on  g^rounds 
of  it  containing 1819 

INTERLOCUTORY  orders,  not  evidence  in  nature  of  reputation    626 

INTERPLEADER  ACTS,  bad  order  under  old,  when  held  binding  as  a 

quasi  award 847 

INTERPRETATION,  of  wills,  V.-C.  Wignim's  rules  for 1 131,  n. 

of  other  writings,  rules  for  (see  fVritinfft) 1131-32 

INTERPRETER,  communication  through,  when  privileged 920 

entitled  to  what  allowance  in  criminal  court Appendix  x 

may  aid  in  inspection  of  foreign  dticuments  under  order  of  inspection. .   1809 
may  translate  evidence  of  deaf  and  dumb  witnesses  1376 

INTERROGATION  OF  PRISONERS  aUowed  by  Continental  law  ... .     887 

INTERROGATORIES  (see  Commieeion). 

under  R.  S.  C.  of  1883    521-42 

party  cannot  be  compelled  to  answer,  going  to  criminate,  &o 1453 

what  questions  may  be  asked  in  1457,  1465-66 

may  not 1453 

answers  to,  are  admissible  in  evidence 523 

but  need  not  all  be  read,  unless  ordered  by  iudge 731 

how  far  necessary  to  read,  in  putting  in  depositions  in  Chancery    ....   1578 
when  ancient  depositions  may  be  read  without  putting  in 1585 

INTESTATE,  judgment  ag^ainst,  binding  upon  administrator   1689 

admissions  by,  evidence  against  administrator. 787 

INTIMIDATION  of  witness,  a  misdemeanor 1341 

INTOXICATING  LIQUORS  ACT  (see  Liemeing  Act,  1872). 

Vol  I.  end*  with  }  971. 
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CrrOXICATIOK  (see  Drunkmnsu).  fi&igbapbb  (f f) 

INVENTIONS  (see  Fatmt). 

INVENTORY  exhilMted  by  ezeoator  or  adminiBtrator  when,  endenoe  of 

aasete    860 

INVOICE,  eyidenoe  of  credit  given  to  party  named  in  it 804 

IONIAN  ISLANDS,  registen  of  mairiage  in  the,  now  deposited  with 

Registrar  General 1604-21,  n.,  1595 

registers  of  marriage  in  the,  is  official 1595,  n. 

entryinyhowproYed,  1601, n. 

I  O  U,  production  of,  no  evidence  of  money  lent    124 

is  evidence  of  acooont  stated  124 

need  not  be  addressed  to  any  one  by  name .•..     124 

IRELAND  (see  Landed  Estate  Comrt). 

records  and  judicial  proceedings  of  courts  of,  how  proved   1544 

admissibility  and  effect  of 1724,  1727,  1731 

laws  of,  how  far  judicially  noticed 5 

seal  of  what  courts  in,  jndioially  noticed 6 

seal  of  Record  Office'  in,  judicially  noticed 6,  n. 

public  records  in,  proved  by  certified  copies    1533,  n. 

statutes  of,  prior  to  Union,  how  prored    1524 

documents  admissible  in,  are  aL»o  evidence  in  England  and  the  Colonies  1557 

documents  admissible  in  England  are  also  evidence  in 1557 

Poor  Law  valuations  in  (see  Fo&r  Law). 

registers  of  births,  deaths,  and  marriages  in,  how  proved    ........  1601,  n. 

raLuation  of  rateable  property  in,  how  proved 1601,  n. 

grant  or  surrender  of  leases  in 1003.  n. 

what  warranties  implied  in  leases  in 1175 

judgment  mortgages  in,  how  proved 1652 

registration  of  judgments  in,  now  proved 1611,  n.,  1652 

land  judges  and  land  commissioners  in,  may  enforce  attendance  of 

witnesses  in   1293-1309,  n. 

deeds  executed  by  authority  of,  how  far  conclusive  eridenoe    ....       86 
Information  of  murdcored  witness,  when  admissible   496-98 

IRISH  BANKRUPT   AND  INSOLVENT  ACT  (see  BankrupUf  md 

Insoheney). 

IRISH  FISHERIES,  seal  of  commissioners  for,  judicially  noticed   6,  n. 

commissioners  for,  may  enforce  attendance  of  witnesses 1293-1309,  n. 

inspectors  of,  licenses  granted  by,  how  proved 1601,  n« 

IRISH  LAND  COMMISSION,  seal  of,  judicially  noticed    6,  n. 

how  attendance  of  witnesses  compelled  before 1293-1309,  n. 

IRISH  LANDLORD  AND  TENANT  ACT,  1870    (see  Lmdiord  tmd 
Tenant  {Ireland;  Aet), 

IRISH  WITNESSES,  credibiUty  of  some 5S 

if  murdered,  mnimed,  or  secreted,  their  depositions  admissible 496-98 

attendance  of,  how  enforced  on  indictments  in  England    1261 

in  civil  trials  in  England 1262  &  n. 

on  commission  to  take  evidence  from  English  or  Irish 

courts 1318 

maybe  ordered  to  be  examined  in  Ireland  by  English  Court  of  Bank- 
ruptcy       519 

IRRELEVANT  FACTTS,  not  evidence  (see  leeue,  Cottateral  FaeU) 316-19 

declarations  qualifying  or  explaining,  not  evidenoe   •••••••••    687 
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IBRELEVANT  QUESTIONS,  when  allowed  on  erofls-examlnation  (see 

Witneu)    1436-46 

answers  to,  oonolnslTe 1435-37 

what  are  not 1438-46 

IBREVOCABLE  voluntary  settlements,  presmnption  respecting 158 

gift  of  chattels,  when 976 

ISST7E,  substance  of,  must  be  proved  (see  Varianeef  AlUgatiom)   217 

proof  of,  on  whom  (see  Ontu  Probandi) 364-77 

evidence  must  be  confined  to  points  in  298 

rules  of  pleading,  object  of 300 

character  of   trustee  in  bankruptcy,   executors,    administrators,   or 

Sersons  suing  or  sued  by  statute,  not  in  issue,  unless  specially 
enied 307-8 

general  issue  has  been  practically  abolished  (see  General  Issue). 

except  in  form  of  *'  not  guilty  by  statute  " 311-15 

evidence  of  collateral  facts  exduded  in  general • 316 

reasons  for  rule. .« 316 

illustrations  of  rule   317-19 

exoeption,  if  connected  with  matter  in  issue  (see  Collateral  Facts)   ....     320 

if  offered  to  establish  identity  of  party 336 

or  to  corroborate  witness 336 

or  to  illustrate  opinions  of  scientific  witnesses 336 

or  to  prove  knowledge,  intention,  good  faith,  or  malice  of 

party 338-48 

evidence  of  character,  when  admissible  to  raise  presumption  of  inno- 
cence or  g^t • . .  849-56 

when  admissible  to  affect  damages 356-62 

to  impeach  veracity  of  witness 

(see  Character) 363 

admissions  not  put  in,  by  pleading,  rejected  in  evidence 739a 

JACTITATION  OF  MARRIAGE,  decrees  in  suits  for,  how  far  judg- 
ments in  rem 1675,  n. 

JERSEY,  laws  of,  not  judicially  noticed 6 

judicial  proceedings  of  courts  of,  how  proved 15,  66 

JERYIS'  ACTS  (see  Table  of  Statutes,  11  &  12  Viet.  co.  42,  43). 

JEW,  how  sworn 1388,  n, 

age  of,  not  provable  by  entry  of  circumcision  in  book  of  dead  Rabbi.  .701, 

1592,  n. 
JEWELLERY,  not  necessaries  for  infant  46 

JOINDER  (see  Misjoinder,  Nor\/oinder). 

JOINT  CONTRACTORS,  written  acknowledgment  by  one  does  not  take 

debt  out  of  Statute  of  Limitations,  as  to  others 600- 1 ,  744 

how  judgment  to  be  g^ven  and  costs  allowed  in  such  case 745-46 

part  payment  by  one  does  not  take  case  out  of  Statute  of  Limitations 

as  to  others  600-1,  745-46 

admission  b^  one,  when  evidence  against  others 598-99,  743 

but  the  realily  of  the  joint  interest  must  be  proved  aliunde 753 

effect  of  death  of  one    751 

judgment  against  one,  without  satisfaction,  bar  to  action  against 
others  1691 

JOINT  DEBTOR,  judgment  against  one,  without  satisfaction,  may  be 

pleaded  in  bar  by  others 1691 

judgment  against  one  joint  and  several  debtor,  with  satisfaction,  may 
be  pleaded  as  estoppel  by  others    1691 

in  action  on  joint  contract  or  trespass  against  two,  one  may  plead 
pendency  of  another  action  against  him  for  same  cause    1691 

r»l  I.  mtU  wUh  \  971. 

(103) 


INDEX. 

PABAaBAPBB  (f  f) 

JOINT-OWNERS,  when  pioseoutors,  how  names  must  be  deeorihed  ....     293 

JOINT-STOGE  GOMPANT,  how  desoribed  m  indictment    293 

liabilities  of  provisional  oonmiittee-men 843 

shares  in,  not  within  sect.  17  of  Statute  of  IVauds 1039a -40  n. 

when,  if  at  all,  within  sect.  4  of  the  same  Act 1039 

imder  Companies  Clauses  Consolidation  Act,  1846,  contracts  of,  how 

made 987-88 

transfer  of  shares  in,  must  be  by  deed 986 

registers  of,  how  inspected 1504-21  n. 

admissibili^  and  effect  of    1781 

books  of  proceemngs  of,  how  inspected 1504-21  n. 

proof  and  effect  of 1601  n. 

bje-laws  of,  proof  and  effect  of 1655 

orders  of  general  meetings  for  borrowing  money,  how  proved  . .  1601  n. 

certificates  of  proprietors  of  shares,  form  of 1631-7 

proof  of 1631-7 

of  capital  paid  up,  proof  and  effect  of 1637a 

notices,  &c.  of,  may  be  served  by  post,  when 180  n. 

imder  the  Companies  Acts,  1862  &  1867,  contracts  of,  how  made  .  .989  &  n. 
bills  of  exchange  and  promissory  notes,  how  made,  accepted, 

and  indorsed  by 989 

memoranda  and  articles  of  association  need  not  be  under  seal. . . .     989 

transfer  of  shares  in,  need  not  be  by  deed    986 

documents  and  registers  of,  how  inspected 1504-21  n. 

proof  and  effect  of 1601  n. 

boon  of  proceedings  of,  how  signed 1783 

how  proved    1596-7  n.,  1781 

admission  and  effect  of 1781 

reports  of  inspectors  of,  how  proved 1601  n. 

o^tificates  of  incorporation,  proof  and  effect  of    1631-7 

need  not  be  produced  to  prove  registration 416 

of  proprietor  of  shares,  proof  and  effect  of 1631-7 

notices,  &c.,  of,  may  be  served  by  post,  when    . . .- 180  n. 

how  authenticated 1105a 

what  seals  judicially  noticed  under  winding*  up  clauses  of  Act 6  n. 

what  sig^natures  so  noticed 14 

attendiuioe  of  witnesses  before  winding-up  court,  how  enforced 1286 

JOINT  TENANTS,  presumptions  respecting    157 

distinction  between,  and  tenants  in  common,  how  shown     1 198 

JOSEPH,  his  cup  found  in  Benjamin's  sack 63  n. 

his  coat  regarded  by  Jacob  as  evidence  of  his  death 66  n. 

JOURNALS  OF  PARLIAMENT,  how  proved    7-8,  18,  15-29 

admissibility  and  effect  of 1661 

JUDOE  (see  Funetions  of  Jud^e  and  Jury,  Judicial  Notice), 

notes  of,  whether  evidence  of  testimony  of  deceased  witness    ........  546 

presumed  to  be  correct 85 

whether  bound  to  disdotie  matters  which  he  knows  as  judge 938 

handwriting  of,  when  judicially  noticed 7-8, 14 

orders  and  certificates  of,  how  proved  1586 

effect  of,  as  a  bar  to  fresh  sunmions    1756 

refreshing  memory  of  : 21 

may  issue  order  for  attendance  of  witness  in  custody    1276 

may  enforce  discoyery  by  interrogatories,  when  (see  Intcrroff atones).   521-42 

di^retion  of,  in  allowing  amendments,  should  be  liberiJly  exercibed. .  253 

decision  of,  respectiog  amendments,  when  controllable  by  court     ....  242 

respecting  right  to  begin,  when  controllable  by  court ....  387 

respecting  sufficiency  of  stamp,  final   397 

discretionary  power  of  recalling  witnesses  possessed  by 1477 

of  confronting  witnesses  possessed  by 1478 

Heferetieee  are  toparagraphe  ({{)  notpaget, 
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JUDGE— MM^ifitMe^.                                                                   pASJLOBAnn  (ff) 
dUcietionaiy  power  of  regulating  mode  ot  examining  witnesses  pos- 
sessed by 1399 

of  allowlDg  leading  questions   1404-6 

this  last  discretion  not  control&ble  by  Court  of  Appeal    1405 

presiding  judge  must  oooceal  facts  within  his  knowledge,  unless  sworn  1379 

if  sole  judge,  apparently  cannot  depose  as  vritness  . .  1379 
if  sitting  with  others,  he  may  be  sworn  and  examined. .  1379 
in  such  case,  should  take  no  further  part  in  trial  ....   1379 

dnty  of,  in  summing  up   25 

must  certify  as  to  costs,  when 38 

effect  of  error  of,  in  admitting  or  rejecting  evidence  improperly. .  1881b-82i. 
rules  as  to  time  and  mode  of  objecting  to  niling  of,  on  these  points  1881a-82a. 

not  liable  to  action,  for  act  done  in  judicial  capacity     1669 

unless  he  wilfully,  or  under  mistake  of  law,  acts  without  jurisdiction    1669 

JUDGE'S  ORDER  in  personal  action  if  defendant  consent  to  judgment 

and  execution,  registration  required  within  seven  days  of   1120 

proof  of,  registration  of • 1120 

JUDGMENT  (see  Public  Records  and  DocummU). 

in  rem,  is  generally  conclusive  (see  In  rem) • 1674-81 

inter  partes,  will  not  act  conclusively  as  an  estoppel,  when ......  1682-1710 

when  eyidenoe  in  nature  of  reputation    624-27 

what  may  be  given  od  admissions  in  pleading    827 

by  default,  admission  of  right  of  action    83 

suffered  by  executor  or  administrator,  admits  assets 823 

treated  as  regular,  if  sigved  after  defendant's  death 85 

effect  of  certificate  of  registrar  of,  in  Ireland 1611  n. 

recovered,  plea  of  (see  Fublie  Record*  and  Documentt). 

JUDGMENT  MORTGAGE,  how  proved  in  Ireland   1652 

JUDGMENTS  ACT,  1855  fsee  TahU  of  Statutee,  18  ft  19  V.  o.  15). 

requires  registration  of  life  annuities  and  rent-charge 1125 

JUDICATURE  ACTS,  1873,  1875  (see  TabU  of  8tatuU$,  36  &  37  V.  o.  66, 
38  &  39  V.  c.  77). 

JUDICATURE  (IRELAND)  ACT,  1877  (see  TahU  of  Statutes,  40  &  41  V. 
o.  57,  Ir.). 

JUDICIAL  ACTS,  when  presumed  to  have  taken  place 86 

presumption  of  due  execution  of     148-7 

JUDICIAL  COMMITTEE  OF  PRIVY  COUNCIL  enforce  attendance 

of  witnesses,  how 1282 

JUDICIAL  NOTICE,  of  what  things  taken  without  proof :  — 4-21 

of  existence  and  titles  of  foreign  states 4 

of  prerogatives  of  Crown 5 

of  privileges  of  Parliament 6 

of  the  royal  palaces ,        5 

of  what  laws  5 

of  articles  of  war    5 

of  what  customs  and  usages 6 

not  taken  of  foreign,  colonial,  or  Scotch  laws,  usages  and  customs. ...        6 

how  far  of  Irish  laws    6 

of  what  seals   6  &  n.,  12 

of  what  official  and  public  documents    7-15 

of  what  signatures  of  superior  judges 7-8,  14 

of  private  and  local  and  personal  Acts,  when 7-8 

of  royal  proclamations,  when 5,  7-8 

of  the  journals  of  either  House  of  Parliament,  when 7-8,  18 

of  what  foreign  and  colonial  documents    10 

seals  or  signatures 11-12,  1566 

Vol.  J.  ends  %pUh  §  971. 
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JI7DI0IAL  NOTICE— MMftMUdtf.  pabaoraphs  Hf) 

of  what  doonroents  Bwom  in  tlie  ColonieB • 12 

signatures 12-14 

whether  of  Royal  sig^  manual    14 

of  London,  Dublm,  and  Edinburgh  (Gazettes,  how  far 15 

of  ordinary  fasts  and  festivals 16-18 

of  oommencement  and  ending  of  legal  sittings 16 

of  ooinoidenoe  of  years  of  reign  with  years  of  oar  Lord 16 

of  what  days  of  month  fall  on  Sundays    16,  n. 

of  course  of  time 16 

of  meaning  of  wordn 16 

of  matters  of  publio  history 16 

of  legal  weights  and  measures 16 

of  the  value  of  the  coin  of  the  realm 16 

of  local  divisions  of  country,  how  far 17 

of  jurisdiction  of  Crown,  and  matters  affecting  government  of  oountrylT-lS 

but  not  private  orders  made  at  council  table    18 

of  jurisdiction  and  course  of  proceeding  of  courts  of  justice 19 

of  rules  under  Landlord  and  Tenant  (Ireland)  Act    19,  n. 

of  rules  of  practice  of  Bankruptcy  Courts 19 

but  not  of  customs  and  proceedings  of  inferior  courts    20 

how  judge  will  refresh  his  memory  as  to  matters  he  is  bound  to  notice      21 

JUDICIAL  PROCEEDINGS,  presumption  in  favour  of   84-6 

JUDICIAL  SEPARATION  (see  Divorce), 

JURISDICTION  of  Crown,  extent  of ,  judicially  noticed    17 

of  Parliament,  when  presumed , 84 

of  courts  of  justice,  how  far  judicially  noticed    •...       19 

when  presumed 84 

of  inferior  courts,  will  not  be  presumed 147 

of  a  court,  provable  by  hearsay 613 

want  of,  how  far  an  available  defence  without  special  plea 310 

must  appear  on  face  of  proceedings  when  statutory  power  acted 

under 147,  1715-18 

no  distinction  between  convictions,  commitments,  examinations,  or 

orders   147-7A 

illustrations  of  this  rule 1716-18 

facts  showing,  when  implied    1718 

when  it  appears,  facts  stated  in  adjudication  cannot  be  disputed  in 

action  against  magihtrate 1669-71 

if  witness  out  of,  his  former  depositions  admissible    472-78 

his  examination  taken  under  commission  admissible    517 

judgments  may  be  defeated,  by  showing  courts  had  no 1714-18 

foreign  judgments  may  be  defeated,  by  showing  court  had  no 1725-28 

of  foreigpi  courts,  plea  to,  what  it  must  contain 1730-81 

of  Quarter  Sessions,  alphabetical  list  of  criminal  cases  within     ....  1714,  n. 

JURY  (see  Fknetiont  of  Judge  and  Jury  and  TSrials  by  Jury). 

inspetrtion  by,  most  satisfactory  mode  of  proof    554 

skiUed  witnesses  should  aid,  in  inspection,  when    556 

allowed  to  view  the  locus  in  quo,  or  chattel  in  dispute,  when 558-66 

of  matrons  on  plea  of  pregnancy 554,  n. 

perjury  before  grand,  now  to  be  dealt  with 943 

proceedings  of  grand,  not  to  be  disclosed 942 

grounds  for  verdict  of  petty,  when  evidence  of,  inadmissible 944 

misconduct  of,  cannot  be  proved  by  affidavit  of  jurors 944 

juryman  may  apply  general  knowledge  to  case  before  him 1379 

must  not  mention  privately  to  his  fellows  particular  material 

facts 1379 

but  must  be  sw«>m  and  examined  openly 1379 

giving  evidence,  is  under  no  necessity  of  leaving  box,  or  not 

interfering  with  verdict    1379 

list  of  jurors,  inspection  of 1504-21  n. 

list  of,  must  be  delivered  to  party  charged  with  treason  (see  Treason), .   1373 
discharge  of,  or  withdrawal  of  juror,  by  oonsent,  effect  of   1719 

Beferenoei  are  toparagraph$  (}§)  noipaget, 
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PASAOBAPHS  (ii) 

JUS  TERTII  cannot  bo  set  up  by  wrong-doer  in  troyer 123 

cannot,  in  general,  be  set  up  bj  licensee,  bailee,  or  agent 848 

can  be  set  np  by  bailee  or  agent,  wben 848 

by  carrier  or  pledgee 849 

JUSTICES,  actions  against,  most  be  broagbt  within  six  months  of  cause  of 

action   . . . .  ^ 73a 

in  actions  against,  they  may  plead  general  issue 73a,  316 

may  tender  ameuds  and  pay  money  into  court  73  a,  315 
when  parties,  witnesses,  &c.,  attending  before,  privileged  from  arrest  1335 

witnesses,  how  made  to  attend  before 1316b- 19 

when  by  summons  and  warrant 1316-19 

when  by  Grown  office  subpcsna    1322 

power  of,  to  bind  witness  by  recogpiiizance  {eee  Attendanee  of  JFUnMSM)  1232- 

38 

oommissions  of,  presumed  from  acting 171 

confession  of  prisoner  made  under  inducement  by,  inadmissible  ......     873 

should  not  dissuade  prisoner  from  confeasing 882 

examination  of  prisoners  by,  how  taken  and  proved,  and  when  admissible 

(see  Confexnon) 888-97 

depositions  of  witnesses,  by,  on  criminal  charges,  how  taken  and  proved, 

and  when  admissible  (see  Depoiitioru) 479-91 

adjudications  of,  when  admissible  to  protect  l^em,  if  sued  1669-71 

warrants  of  distress,  when  no  protection  to 1672 

proof  and  admissibility  of  certificates  granted  by : — 

when  dismissing  charges  of  assault  1616-20 

of  capital  being  subscribed  by  companies  1687A 

of  corrections  of  mistakes  in  special  Acts,  maps  and  plans, 

under  Consolidation  Acts 1611,  n. 

of  completion  of  works  under  Consolidation  Acts. .......1611,  n. 

convictions  by  (see  Jurisdieticnf  Conviction). 
orders  of  removal  by  (see  Jiemoval). 

order  of,  forming  a  highway  district,  how  proved •  •  • . .  1571 1  n. 

are  restrained  from  tryiug  what  offences • 1714,  n. 

may  dispose  of  many  offences  in  petty  sessions    1258-59 

may,  in  such  cases,  grant  costs  of  prosecution  and  witnesses    1258-59 

JUSTIFICATION,  when  plea  of,  may  be  referred  to  as  evidence  of  malice  341-2 

when  admissible  under  "  not  guilty  by  statute  *' • 313 

effect  of  abandonment  of,  at  trial 341-42 

KEPT  MISTRESS  (see  Cohabitation,  Mistreu), 

KEY  of  warehouse,  when  its  delivery  amounts  to  delivery  of  goods  deposited  1048 

KILLING-  (see  Homicide,  Manslattght&r,  Murder), 

KINDRED  (see  Pedigree). 

KING  (see  Crown,  Sovereign). 

KING'S  BENCH  (see  Frieon,  Queen' »  Bench). 

KIRK,  members  of,  how  sworn 1388,  n. 

KNOWLEDGE,  how  far  question  for  judge  or  for  jury 38 

of  party,  collateral  facts  when  admissible  to  establuh 338-48 

effect  of  facts  being  wit^un  peculiar,  in  shifting  onus  jro* 

bandi 376A-77 

<rf  testator,  respecting  contents  and  effect  of  will,  presumed    160 

of  contents  of  books,  when  presumed 812 

of  contents  of  deeds,  when  presumed 150 

when  allegation  of,  is  surplusage  in  action  for  breach  of  warranty. . . .     255 

of  law  presumed,  when 80 

what  is  competent   609-11 

what  is  not  competent , 616 

when  witness  must  swear  to  facts  within  his  own 1414 

Ftl  I.  tntU  vnth  {  971. 
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LABOUBER  (see  Smphyeri  LidHlUy  Ae(). 

LACHES  in  daiming riglitB,  preBumption from  •••••• •• 130-42 

LADING  (see  BiU  of  Lading), 

LADY-DAY,  in  leaae,  presumed  to  mean  25th  of  March 1 165 

evidenoe  of  onstom,  to  show  Old  Style  meant,  inadmissibley  bat  admiA- 
aible  as  to  parol  demise 1166 

LAMB,  conviction  for  stealing  a,  good,  on  indictment  for  stealing  sheep. .     290 

LANCASTER,  seal  of  Dachj  of  Jndioiallj  noticed 6 

records  of  Dachy  of,  where  deposited 1486.  n. 

what  deeds  must  be  enrolled  in  Office  of  Dachj  of 1 121 

fact  and  date  of  enrolment,  how  proved 1646-47 

documents  enrolled  in,  how  proved    1648 

Court  of  Chancery  of  County  Palatine  of,  makes  witnesses  attend, 
how 1293— 1309,  n. 

LAND,  Statute  of  Limitations  affecting  title  to 74a 

what  is  an  interest  in,  within  Statute  of  Frauds 1038-43 

person  in  possession  of,  making  statements  ag^ainst  proprietary  interest  684-8  7 
tenant  encroaching  on  waste,  presumed  to  act  for  benefit  of  landlord. .  122a 
recovery  of  (see  Beeavery  of  Land), 

LAND  COMMISSION  FOR  ENGLAND,   Board  of  Agriculture  now 

discharge  duties  of,  judicial  notice  of  seal  of ••..  6,  n. 

LANDED  ESTATES  COURT,  Ireland,  seal  of,  judidaUy  noticed  ...•••        6 

record  of  title  office,  seal  of,  judicially  noticed 6 

attendance  of  witness  before,  how  enforced. 1293 — 1309,  n. 

may  enforce  attendance  of  witnesses  before  conmiiasioners  . .  1293 — 1309,  n, 
deeds  executed  under  authority  of,  how  far  conclusive  evidence •      86 

LAND  LAW  (IRELAND)  ACT,  1881  (see  Table  ofSUUutet,  44  &  45  Yiot. 
0.  49). 
rules  made  under,  judicially  noticed • 19,  n. 

LANDLORD  (see  Xmm,  Tenancy,  Tenant). 

tenant  when  estopped  from  denyiog  title  of  (see  Ettoppel)    101-3 

admission  by,  how  far  evidence  against  tenant 788 

by  tenant,  how  far  evidence  against 789 

how  far  waives  forfeiture,  by  smng  or  distraining  for  or  aocepting  rent    807 

by  misleading  tenant ^     847 

does  not  waive  forfeiture  by  passive  acquiescence 809 

must  prove  forfeiture,  though  proof  involves  a  negative ,     367 

can  have  recourse  to  oral  testimony,  when 404-5 

may  serve  notice  to  quit  on  tenant  s  servant 182,  n. 

how  far  waives  notice  to  quit  by  accepting  or  demanding  rent    807 

impliedly  warrants  lessee's  quiet  enjoyment    1175 

does  not  impliedly  warrant  title  by  parol  demise 1175 

does  by  lease  in  l&t^land 1175,  n. 

does  not  warrant  premises  fit  for  occupation 1175 

except  in  the  case  of  ready  furnished  house ,,  1176 

does  not  impliedly  undertake  to  keep  premises  in  repair   1175 

title  of,  when  implied  from  receipt  of  rent 123 

are  counterparts  of  leases  sealed  by  tenant  ever  admissible  f or  P 426 

course  to  be  pursued  by,  when  tenant  becomes  bankrupt 1013 

LANDLORD  AND  TENANT  (IRELAND)   ACT,  1870  (see  Table  rf 
Statutet,  33  &  34  Vict.  o.  46). 
rules  under,  judicially  noticed ••.•...•••••••.• •      19 

Mrferencet  are  to  paragraphe  ({{)  noipagee. 
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LAND  REGISTRY  OFFICE,  peal  of,  judicially  noticed  6,  n. 

effect  of  ceitificatea  fpranted  by  reg^trar  of  (nab  tit.  **  7\tle  ")   ....  1611,  n. 

LAND  REVENUE  RECORDS,  where  deposited  1485,  n. 

what  instrumentfl  must  be  enrolled  in  office  of    ...••• 1121 

enrolment  of  instnunents  in  office  of,  bow  proyed 1648 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845,  preenmes  ownership 

from  poflseesion 123 

judgment  under,  how  proved 1555b,  1572 

LAND-TAX  ASSESSMENTS,  admissible  as  public  documents 1596,  n. 

duplicates  of,  in  custody  of  Master  of  the  Rolls 1485,  n. 

how  inspected 1482-83 

how  proved    1533 

those  not  in  such  cuHtody,  how  proved 1600,  n. 

effect  of,  as  evidence 1777 

LAND  TRANSFER  ACT,  1875  (see  Table  of  Statutes,  38  &  39  Vict.  c.  87). 

rules  made  under,  judicially  noticed 19,  n. 

how  attendance  of  witnesses  procured  under 1293—1309,  n. 

how  production  of  documents  enforced  under 1293 — 1309,  n. 

who  may  inspect  documents  kept  under • , 1504-21,  ii« 

LANGD ALE'S  ACT  (i.e.,   "Wills  Act,  1837")  (see  TabU  of  ^atutet, 

;7  W.  4  &  1  Vict.  c.  26),  its  provisions 1050 

LANGUAGE  of  document,  when  may  be  explained  by  parol 1168,  ft  teq* 

LARCENY,  presumption  of,  from  recent  possession  of  stolen  property    . .      63 
proof  of,  will  bar  indictment  for  obtaining  g^oods  by  false  pretences  1706, 

1707 
count  for,  may  be  joined  with  count  for  receiving  stolen  property  ....  333 
indictment  for,  may  charge  three  acts,  done  within  six  months  of  each 

other • 332 

on  indictment  for,  when  aUegpations  of  value  material 286 

what  is  matter  of  essential  description 289-90 

name  or  nature  of  property  stol^ 289-90 

when  needless  to  allege  or  prove  ownership 294 

on  indictment  for  stealing  deeds  or  writings,  notice  to  produce  needless  408, 

452 

ia  an  acquittal  for,  a  bar  to  indictment  for  false  pretences  P 1705 

for  embezzlement,  on  same  facts  1 707 

acquittal  for  obtaining  money  b^  false  pretences,  bar  to  indictment  for  1707 

for  compound  felony,  mcludiug  larceny,  bar  to  indictment  for  1708 

for  embezzlement,  bar  to  indictment  for,  on  same  facts   ....   1707 

imder  Larceny  Act  of  186 1 ,  fraudulent  bankers,  &o. ,  indemnified,  how  far  1456 

stealers  of  title  deeds  or  wills  indemnified, 

how  far 1456 

on  indictment  for  certain  misdemeanors, 

costs  may  be  allowed 1254 

Justices  may  dispose  summarily  of,  when 1258-59 

may  in  such  cases  allow  costs  of  prosecution  and  witnesses    . .  1258-59 
summary  convictions  for,  how  proved,  and  effect  of 1555 

LATENT  AMBIGUITY,  what  and  how  far  explainable  by  parol,  or  by 

declarations  of  intention  (see  Farol  Evidence) 1206-26 

LATERAL  SUPPORT,  presumption  respecting 121 

LAW  AND  FACT  (see  Ikmetions  of  Judge  and  Jury). 

LAW  LIST,  of  what  it  is  evidence 1639 

LAW  MERCHANT,  judicially  noticed 6,  1170 

Vol.  I.  ends  wUh  $  971. 
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LAW  OF  AMERICA  (see  United  StaUt,  Law  of). 

LAW  OF  NATIONS,  preenmptione  reoognized  in  107 

LAW  OF  SCOTLAND  (see  SeotJand). 

LAW  OF  THE  ROAD,  judidaUy  noticed   6 

LAWS  (nee  By'Ltnoi,  Foreign  Law)^  what  judicially  noticed 5 

colonial,  bow  proved 9 

ignorance  of,  ooee  not  excuse  .• ••••• 80 

LAWTER  (eoe  BarruUr,  Solicitar). 

LEADING  QUESTION,  what  is  a 1404 

in  general  not  allowed  in  examination  in  chief 1404 

unless  witness  obvionslj  interested  or  hostile 1404 

when  right  may  be  claimed  to  put  to  own  witness 1426 

case  of  attesting  witness  called  to  satisfy  court 1404 

allowed  where  suggestion  necessary  to  refresh  memory 1405 

e.g.,  where  name  forgotten 1405 

to  identify  a  party  1405 

to  enable  witness  to  contradict  another  as  to  contents  of 

lost  letter 1405 

where  witness  is  of  tender  age 1405 

also  allowed  whereTer  justice  plainly  requires  it ^ 1405 

discretion  of  judge  as  to  allowing,  not  controllable  by  Court  of  Appeal  1405 

allowed  in  cross-examination,  within  what  limits 1431 

answers  to,  in  depositions,  constantiy  suppressed 548-49 

LEASE  (see  Landlord,  Tenancy j  Tenant), 

when  deed  required  for  a    992-94 

deed  not  necessary  for,  where  lease  does  not  exceed  three  years     . .  994-1001 

computed  from  the  date  of  the  agreement  1002 

parol,  for  more  than  three  years,  effect  of 993,  1002 

law  in  Ireland,  as  to  the  necessity  for  a  deed  or  signed  writing  ....  1001,  n. 

how  assigned  or  surrendered  under  Statute  of  Frauds 1003 

surrender  of,  by  operation  of  law,  what  (see  Statute  of  Fraude)    ....  1005-12 

when  presumable 136-8 

cancellation  will  not  work  a 1009 

terms  of,  not  provable  by  parol    401 

what,  must  be  by  deed,  under  8  &  9  Vict.  c.  106    992 

ecclesiastical,  under  certain  Acts,  how  proved , 1601,  n. 

evidence  of  usage,  how  far  admissible  to  explain    1 165,  1 168,  1 187 

recitals  in,  when  evidence  of  reputation  621 

what  warranties  implied  in,  on  part  of  lessor 1175 

on  part  of  lessee  in  Ireland 1 175,  n. 

confirmation  of  invalid,  by  accepting  rent  ana  sigfuing  a  memorandum     808, 

993 
whether  counterparts  of,  sealed  by  lessee,  ever  admissible  for  lessor  . .     425 

counterparts  of,  when  primary,  when  pecondary,  evidence  426 

when  execution  presumed 148 

who  entitled  tocustody  of  expired    432,  663 

when  trustee  of  bankrupt  lessee  may  dihclaim 1013 

assig^nment  of,  by  operation  of  law  1015 

LEDGER  (see  Account  Bookt). 

LEO  ACT,  distinction  between  ademption  of,  and  revocation  of  will   ....  1146 

total  or  partial  ademption  of,  may  be  proved  by  parol 1146 

presumptive,  legacies  not  cumidative,  w  here  sums  and  motives  corre- 
spond      1227 

against  double  portions  where  child  provided  for  by  settiement  and 

will    1227 

Sefereneea  are  to  paragraphs  (§§)  notpagee. 
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liYGACY—eontinued,  pasagbafbs  (f  $) 

that  legacy  i£  satisfaolion  of  debt,  when 1228 

that  portionment  of  legatee  by  patent  is  ademption  of  legacy    . .   1227 
these  presumptions  may  be  rebuttea  by  parol  and  declarations  of  in- 
tention       1227 

may  be  fortified  in  like  manner  if  evidence  given  in  reply  1229 

presumption  as  to  rateable  abatement  of  166 

as  to  being  g^ven  to  executor  in  that  character    167 

assent  of  executor  to,  question  for  jury 46a. 

LEGAL  ADVISER  (see  Barristtr,  Solieitor). 

LEGAL  EFFECT,  when  amendment  may  be  made  of  erroneous  statement 

of  contract  according  to  supposea 234 

LEGAL  ESTATE,  pT««umption  of,  from  possession    123-6 

conveyance  of,  to  beneficial  owner,  when  presumed  1 34 

LEGAL  MEMORY,  what  is  the  limit  of   176a 

LEGAL  ORIGIN  of  rights  presumed  from  usage    , 126-7 

from  long  enjoyment 127,  132 

LEGATEES,  error  in  number  of.  when  court  will  presume    1223 

in  name  of,  more  important  than  mistake  in  description  1216 
may  be  explained  by  testator's  habit  of  miscalling 
persons 1210- 11 

LEGISLATURE  (see  ParUammt). 

LEGITIMACY  (see  Bastardy), 

presumptions  respecting    ••••••••••••.  16,  106 

family  conduct,  recognition  of,  in  cases  of  pedigree 649 

whether  declarations  of  bastard,  admissible  in  cases  cif  pedigree 636 

of  children,  how  far  parents  may  give  evidence  respecting 950 

Act  for  perpetuating  testimony  of  (see  Table  of  Statutes^  21  &  22  Vict. 

0.93) 644 

LESSEE  (see  Tenant). 

LESSOR  of  plaintiif ,  under  old  law,  real  party  in  ejectment 1688 

LETTER-CARRIER,  admission  of  being,  from  acting  as  such 801 

LETTERS,  construction  of,  question  for  judge 40-1,  43 

30  years  old  require  no  proof  88 

presumed  to  be  written  on  day  of  date 169 

except  in  petition  for  damages  for  adultery  when  put  in  to  prove  terms 

on  which  husband  and  wife  lived   1 69,  682 

of  oo-couitpirator  when  evidence  agaiust  their  fellows  (see  Conspirators)     593 
of  husband  or  wife  to  each  other  or  to  strangers,  when  admissible  in 

petition  for  damages  for  adultery   682 

in  bills  of  divorce  under  old  law 768-69 

of  witnesses  cannot  be  read  to  discredit  him,  without  previous  cross- 
examination 1426, 1446 

cross-examination  as  to  contents  of,  allowable  without  producing  them  1446 

mode  of  proceeding  in  such  case 1447 

judge  may  require  production  of,  at  trial,  when *  1446-47 

written  to  party,  no  evidence  of  his  sanity    673 

unless  he  has  manifested  a  knowledge  of  their  oontents    674 

rule  of  Ecclesiastical  Court  on  this  subject 676  n. 

of  relatives,  when  evidence  in  matters  of  pedigree 661 

of  a  solicitor  **  without  prejudice,*'  not  evidence 774 

between  client  and  solicitor  privileged,  when •  •  • .  91 1-13 

sending  off,  provable  by  entry  in  deceased  clerk's  letter  book 699 

receipt  of,  by  master,  presumed,  if  proved  to  have  been  given  to  servant    182 

Vol  L  mds  icith  \  971. 
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LETTERS— MfiftntMif.  vasjlobapbb  ((f) 

preeumed  to  have  been  posted,  when 182 

sent  hj  post,  presomed  to  reaoh  destination  in  dne  coane   179 

post-mark,  evidence  of  time  of  receipt  of 179 

presamed  to  be  written  to  party  producing  them    124 

when  evidence  as  admissions,  without  putting  in,  or  calling  for  pro- 

dnotiou  of,  those  to  which  they  were  answers 734 

referred  to  in  leg^al  proceedings,  may  be  read  without  putting  in  other 

parts  of  proceedings 736-36 

how,  if  annexed  to  answer  in  Chancery     736 

contract  to  satisfy  Statute  of  Frauds,  may  be  made  out  from  (see 

SiatuU  of  Fraud*)    1026 

acquiescence  in  contents  of,  how  far  presumable  from  not  answering. .  811 
knowledge  of  contents  of,  how  far  presumable  from  letters  bcmig 

found  in  party*s  possession 812 

knowledge  of  nand writing,  obtained  by  receiving 1864 

written  subsequent  to  action  for  libel,  when  admissible 340 

on  indictment  for  sending  threatening,  duty  of  jury 43 

other  threatening  letters  admissible,  when   •••     347 

LETTERS  OF  ADMINISTRATION  (see  Admimttration). 

LETTERS  PATENT  (see  Patent). 

from  the  Gro?m,  how  proved ••••••• •••••••••••  1556 

LEVEL,  meaning  of,  in  mining  contract,  may  be  proved  by  usage 1162  n. 

LEX  FORI,  roles  of  evidence  aie  governed  by • 49 

Loept  in  coorts-martial   • •••• 49a 


LIBEL  AND  SLANDEEt,  on  indictment  or  action  for,  jury  may  interpret 

words  used 42 

when  witness  may  testify  to  meaning  of  words .., 1414 

when  malice  presumed 83,118 

within  what  time  action  for,  must  be  brought 73 

witness  protected  from  action  for   •..  1330 

in  action  for,  when  amendments  allowed 232-3 

who  entitled  to  begin 881-2 

payment  of  money  into  court  allowed  as  amends,  when . .  831-37 

jury  must  decide,  whether  communication  made  bonft  fide 44 

judge  must  decide,  whether  on  a  justifiable  occasion 44 

other  libels  admissible  to  prove  malice  or  deliberate  publication 341-2 

evidence  of  mode  of  publishing  such  libels  also  admissible , . ,     343 

when  plea  of  justification  may  be  referred  to  as  evidence  of  malice.  • . .     341 

when  plaintin  may  give  evidence  of  good  conduct 366 

what  defendant  may  prove  in  mitigation  of  damages 344 

whether  he  may  prove  plaintiff's  bad  character 356-60 

special  damage  laid  need  not  be  proved  if  words  actionable 271-7 

may  be  contained  in  telegram  transmitted  to  another 981,  n. 

and  company  transmittiDg  may  be  liable  for 981,  n. 

in  indictment  for,  cumulative  averments  immaterial 265 

several  libels  may  be  charged  and  proved 329a 

criminal  responsibility  of  bookseller  for  libel  sold  by  his  shopman  ....     115 

of  proprietor  of  newspaper  for  libel  inserted  by 

his  agent 116,  906 

proof  and  effect  of  certificate  of  publication  by  order  of  Parliament  (sub 

tit.  "  Farliamentary  Paper»  ") 1611,  n. 

bill  of  discovery  used  to  lie  to  discover  defendant's  connection  with 

libellous  newspaper    1456 

LIBERUM  TENEMENTUM,  judgment  in  support  of  old  plea  of,  how 

far  bar  to  second  action  of  trespass    1698 

LICENCE,  when  presumed,  from  long  enjoyment,  to  defeat  forfeiture  . .  139-42 

to  marry,  when  proof  of,  unneoessary   143-4 

to  export,  when  presumed    • 180a 

of  pleasure,  revocable,  whether  granted  by  parol  or  deed 973-74 

Rtftrencu  ar$  ioparagrapkt  ({{}  notpagm. 
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to  shoot,  huntf  and  flflli,  and  take  fame  killed^  may  be,  and  can  only 

be  irrevocably  g^nted  by  deed  973-74 

for  formation  of  oyster  beds  in  Ireland,  copy  of,  when  evideooe. .  1778-80,  n. 
of  metropolitan  publio  carriages,  and  of  stag^  carriages,  how  proTed 

(Bub  tit.  "  PUblie  Conveyances  ")  1601,  n. 

admissibility  and  effect  of  registers  of   (sab  tit.  "  London  Haekney 

Carrioffen  Act'')    1778-80,  n. 

of  theatre,  must  be  proved  by  manager,  when 372-4,  n. 

parties  charged  with  sporting,  selling  liquors,  &o.,  without,  must  show 

that  they  have  them • • ,     877 

LICENSING  ACT,  1872  (see  Table  of  Statutes  35  &  36  Vict.  o.  94}. 

in   criminal    proceedings   under,    defendant    and    wife    admissible 

witnesses 1360,  n. 

proof  and  admission  of  registers  of  licences  under 1601,  n. 

LIEN,  witness  how  far  bound  to  produce  document  on  which  he  has  a. . . .     4/S8 

on  debtor*s  account  books  cannot  be  set  up  in  bankruptcy 458,  n. 

of  innkeepers,  judicially  noticed 6 

part  acceptance,  to  bar  Statute  of  Frauds,  must  preclude  vendor's. . . .   1045 

judicial  notice  taken  of  factor's 5 

of  bankers,  on  securities  of  their  customers 5  An. 

UBUfmy  gives  only  a  right  of  retention .•••.•.... 1 186 

LIFE,  presumptions  respecting  continuance  of 198-203 

if  party  has  not  been  heard  of  for  seven  years,  he  is  presumed  dead  . .     200 

no  presumption  raised  as  to  time  of  his  death 200 

jury  may  infer  death  within  seven  years,  if  part^  ftged,  ill,  or  in  peril  201 
in  absence  of  proof  of  inquiry,  death  not  presumed  within  60  years  . .     199 

presumption  of,  when  it  conflicts  with  that  of  innocence 114 

presumption  as  to  survivorship,  where  two  men  die  in  the  same  calamity  202-3 

LIGHT,  right  to,  when  barred  by  Prescription  Act 75a,  n. 

how  taken  out  of  Act    75a,  n.,  1092 

LIGHTERS,    no   warranty   in   marine   insurance  that   they   shall  be 

seaworthy    1171 

LIMITATIONS,  STATUTES  OF,  on  what  principle  they  rest   79 

Lord  Flunkett's  observations  on 79 

necessary  to  plead  specially  in  High  Court 301 

what  actions  must  be  brought  within  six  years 73 

within  four  years    73 

within  two  years 73 

within  one  year  73 

actions  against  justices  must  be  brought  within  hix  months 73a 

actions  under  Employers'  Liability  Act,  1880,  within  six  months  ....  73 
against  persons  acting  under  Acts  of  Parliament,  &c.  within  six  months    73a 

wiUiin  Publio  Authorities  Protection  Act  withm  six  months 73a 

executions  must  issue  within  three  years  against  former  members  of 

banking  co-partnerships 78a 

title  to  lands  or  rent,  when  barred  by   74 

in  case  of  spiritual  or  eleemosynary  corporations  sole    ....  74a,  n. 

in  case  of  redemption  of  mortgage  by  mortgagor 74a,  n. 

in  case  of  mort^gee  bringing  action  to  recover  land 74a,  n. 

in  case  of  disability 74a,  n. 

to  dower,  when  barred  by 74a,  n. 

to  advowsons,  when  barred  by 74a,  n. 

to  moneys  charged  on  land  and  leg^ies,  when  barred  by 74a,  n. 

to  tiUies,  when  barred  by 74a 

to  incorporeal  rights,  when  barred  by •••••••     75a 

within  what  time  actions  of  covenant  must  be  brought    ....••••••••     75b 

of  debt  on  specialities •  •  •     75b 

To/.  /.  endi  with  \  971. 
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within  what  time  aotioms  mast  be  larought  of  scire  faolu  np<m  reoog- 

nizanoe 75b 

for  penalties 75m 

within  what  time  proseeation  for  treason  mwit  be  oommeoced    ....  76-8,  n. 

ior  treason  for  smuggling  ofifenoes   . .  76-8,  n. 

for  night  poaching 76-8,  n. 

under  Marriage  Act 76-8,  n. 

under  Act  ior  registration  of   births, 

deathis  and  marriages 76-8,  n. 

under  *'  Naral  Disci^ine  Act,  1866  "  76-8,  n. 
within  what  time  suit  against  clergyman  for  transgressing  Ecdesias- 

tioal  Law  must  be  commenced    76-8,  n. 

'fdthin  what  time  proceedings  must  be  commenced  for  contraTening 

Corrupt  Practices  Act,  1883     76-8,  n. 

within  what  time  proceedings  must  be  commenced  for  contrayening 

Municipal  Corporations  Act,  1882 76-8,  n. 

within  what  time  proceedings  must  be  commenced  for  offences  under 

the  Army  Act,  1881 76-8,  n. 

within  what  time  proceedings  muvt  be  commenced  under  Merchant 

Shipping  Act,  1894    76-8,  n. 

within  what  time  proceedings   must  be  commenced  under  Public 

Health  Acts  for  England  and  Ireland  76-8,  n. 

within  what  time  proceedings  must  be  commeneed  under  Mines  Regu- 
lation Acts  76-8,  n. 

within  what  time  proceedings  must  be  oonmieiioed  under  Factory  wad 

Workshop  Act,  1578 76-8,  n. 

within  what  time  summary  proceedings  in  Scotland  must  be  com- 
menced.  76-8,  n. 

usage  for  25  years,  when  conclusive  of  religious  opinions    76o 

taking  case  out  of  Stat.  21  J.  1,  c.  16  (see  Lord  TenUrden^t  Act), 

1.  by  signed  acknowledgment    73,  600-1,  744-46,  1073-78 

2.  by  part-payment /. 73,  600-1,  690-91,  745-46,  1079-83 

taking  case  out  of  Real  Property  Limitation  Acts,  by  signed  acknow- 
ledgment   747,  1088 

aoknuwledgment  signed  by  one  of  several  mortgagees,  effect  of 747 

when,  must  be  signed  by  party  himself   1088,  1107 

when  by  party  or  his  agent     1088,  1107 

must  be  (^stinot  and  unoonditional    1089 

taking  debts  on  specialty  out  of  : — 

by  written  acknowledgment,  signaled  by  party  or  his  agent    .  .692,  1090 

what  acknowledgment  will  suffice 1091 

by  part-payment  or  payment  of  interest    690,  1090 

effect  of  indorsement  of  part- payment  on  specialty  by  deceased  payee 

(see  Speeialties)    690-96A 

taking  incorporeal  rights  out  of  Prescription  Acts  by  consent  or  agree- 
ment by  deed  or  writing 1092 

sufficiency  of  acktiowledgpnent  to  take  case  out  of  Statute,  question  for 
Judge *    40 

LIMITS  of  a  town,  proyable  by  hearsay 613 

LIQUIDATED  DAMAGES,  rule  as  to  right  to  begm  in  case  of 383 

difference  between  penalty  and,  question  for  Judge 40 

LIS  MOTA,  doctrine  of,  expUiined 629-34 

does  not  apply  to  privilege  communication,  so  far  as  solicitor  is  oon- 

oemed 912 

nor  does  it  now,  so  far  as  client  is  concerned 924-26 

why  it  rejects  declaration  in  matters  of  public  interest  and  pedigree  628,  64 1 
means  commencement  of  controversy,  not  commencement  of  suit  ....     629 

when  declarations  not  rejected  by  doctrine  of 630 

when  rejected 632 

if  ecdstence  of  controversy  unknown  to  declarant  W4 

Brf§r$ncM  mr$  ioptaragraph9  ({{)  nctpagm, 
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LISTS  of  witneflMS  anfl  jnxon  nrast  be  giyen  to  allegpod  traitor,  when  ifiee 

Treason)    1878 

inspectioii  of  liats  of  jurors  (sub  tit.  "  Jurors  Listt  '*) 1504-21,  n. 

of  parliamentary  yoters,  &c 1504-21,  n. 

of  persons  whose  real  estate  is  affected  by  judgments 1491a 

of  debtors  and  accountants  to  the  Crown H91o 

of  non-parochial  regi^tters,  where  deposited,  and  contents  of  1486,  n.,  1504- 

21,  n. 

of  grants  of  probate  and  administration,  where  deposited 1487  &  n. 

how  iuspeoted 1487  &  n. 

of  convoy,  admissible  as  public  documents  (sub  tit.  ^^  AdmirckUy^^) . .  1595,  n. 

Navy,  and  Clergy  Lists,  inadmissible    1785 

Army  Lists,  are  admissible 1638a,  1785,  n. 

Law  Lists,  admissible  for  what  purpose 1639 

LIVERY,  since  1845,  corporeal  hereditaments  lie  in  grant  as  well  as  in, 

when    992 

LIVERYMAN,  ofiSce  of,  defined  by  custom  6 

LIVERY  OF  SEISIN,  when  presumed  formerly 127 

LIVERY-STABLE  KEEPER,  when  bound  by  declaration  of  servant    . .     603 

LLOYD'S  list,  underwriter  presumed  to  know  contents  of 181 

register  of  shipping  at,  inadmissible  as  a  public  document 1592,  n. 

LOAN,  not  presumed  from  mere  payment  of  money. 178 

presumption  as  to  authority  of  wife  to  contract 193 

contract  to  pay,  out  of  future  rent  of  farm  is  an  interest  in  land  within 

Statute  of  Frauds 1038 

LOAN  SOCIETIES,  rules  of,  how  proved 1601,  n. 

LOCAL  AND  PERSONAL  ACTS,  how  proved  (see  Slatut$t) 7-8,  1523 

LOCAL  CUSTOMS  (see  Ctutoms). 

LOCAL  GOVERNMENT  BOARD,  seal  of,  judicially  noticed 6,  n. 

rules,  orders,  and  regulations  of  English,  how  made     1 106 

of  Iri^,  how  made 1106 

how  proved 1527,  n. 

attendance  of  witnesses  before,  how  enforced 1329,  n. 

orders  made  by,  touching  settlement,  &c.,  of  paupers,  effect  of 1762 

LOCAL  LOANS  ACT,  1875  (see  Debmtures,  and  Table  ofStatutet,  38  &  39 
Vict.  c.  83). 

LOCAL  OFFENCES,  what  are 281-8 

LOCAL  PAPERS,  advertisement  of  bankruptcy  notices  in,  proof  and 

effect  of   1762 

LOCALITY,  how  far  hearsay  evidence  of,  in  questions  of  pedigree    ....  646-47 

LOCUS  IN  QUO,  view  of,  by  jury 558-66 

LODGER,  cannot  dispute  title  of  landlord     101 

can  protect  his  g^oods  from  distress,  how 1096 

meaning  of  term    1096,  n. 

LODGING,  contract  to  take  fuminhed,  within  sect.  4  of  Statute  of  Frauds  1038 
contract  for  board  and,  no  rooms  being  named,  not  so 1038 

LODGING  HOUSES,  registers  of,  how  proved  (sub  tit. ''  Comnum  Lodging 

Homes  ") 1601,  n. 

by-laws  of  how  proved  (sub-tit.  "  Public  Health  Act*')     1667-8,  n. 

non-liability  of  keeper  of,  for  loss  of  lodger's  goods 187,  n. 

Vol,  I.  ends  with  §  971. 
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LOG-BOOKS  of  Bojal  Navy,  in  custody  of  Master  of  the  BoUs  (sub  tit 

'*  AdmiraUv'*)    1485,  n. 

how  inspected 1481-83 

how  proved  (sub  tit.  *' Admiralty'') 1638 

admissibility  and  effect  of    1595,  n.,  1776 

when  mar  be  used  to  refresh  memory 141(^ 

kept  under  Merchant  Shipping  Act,  how  proved  (sub  tit.   *'  X<y- 

hookt'')    1600,  n. 

admissibility  and  effect  of  (sub  tit.   *'  Mtrehant  Skipping  Aet^ 
1894")  1778-80,  n 

I/)KDON,  customs  of,  how  ascertained • •.        5 

customs  of,  wha^jadioially  noticed 5 

what  provable  by  reputation 613 

seal  of  corporation  or,  judicially  notioed 6 

by-laws  for  regulating  Port  of,  and  vending  of  coals  in,  how  proved 
(sub  tit.  **  London  Corporaiion  ")    1657-8,  n. 

LONDON  COUNTY  COUNCIL,  notices  from,  may  be  served  by  post .  180,  n. 

contracts  made  by    976,  n..  So  Errata 

minutes  of  proceedings  of,  how  proved  (sub  tit.  "  Metropolis  Local 

Management  "^     1596-7,  n. 

light  0^  inspection  of  books  of  (sab  tit.    '*  Metropolis  Local  Manage" 

ment ") 1504-21,  n. 

admissibility  and  c^ect  of  registers  of  stock  oi  (sub  tit.  "  Metropolitan 

Board  of  Works  " ) 1 777 

rules  and  by-laws  of,  how  proved  (sub  tit.  **  Metropolis  Loeal  Manage' 

ment ") 1657-8,  n. 

notices  from,  how  authenticated •••1105  &  Erratm 

LONDON  GAZETTE  (see  GauUe). 

LORD  OF  MANOR,  must  allow  inspection  of  court  rolls,  when 1494 

presumed  owner  of  waste  lands  within  manor 122 

LORDS,  HOUSE  OF  (see  Eowe  of  Lords,  Parliament). 

LORD    BROUGHAM'S  DOCUMENTARY   EVIDENCE  ACT,    1845 

(see  TabU  of  Statutes,  8  &  9  Vict.  c.  113),  its  provisions 7-8 

Evidence  Act,  1851  (see  Tabic  of  Statutes,  14  &  15  Yict.  c.  99),  its  pro- 

fiflions  for  making  parties  witnesses 1349 

for  proving  Foreign  and  Colonial  Acts  of  State,  judgment^ 

&e.,  b^  certified  copies    10 

for  faoihtating  proof  of  proceedings  of  Foreign  and  Colonial 

Courts 1556 

for  facilitating  proof  of   Irish  documents  in  England,   of 
English  documents  in  Ireland,  and  of  English  and  Irish 

documents  in  Colonies 1557 

for  proving  public  documents  by  examined  or  certified  copies  1599 
for   proving  previous   convictions  or  acquittals  by  certi- 
ficate    1612-14 

empowers  courts  and  others  to  administer  oaths  to  witnesses   1386 
Evidence  Amendment  Act,  1853  (16  &  17  Viot.  c.  83),  its  provisions  for 
making  wives  of  parties  witnesses 1351-52 

LORD  CAMPBELL'S  ACT,  1846  (see  Tabic  of  Statutes,  9  &  10  Yiot. 

c.  93). 

effect  of  judgment  recovered  under 1697 

of  1851  (see  TabU  of  Statutes,   14   ft   15  Vict.  o.  100),  amendment 

under    248-52 

LORD  CHAMBERLAIN'S  OFFICE,  records  of,  now  in  Record  Office 

(sub  tit.  "  Lord  Chamberlain' »  Office  ") 1485,  n. 

LORD    DENMAN'S    EVIDENCE  ACT,   1843  (see  TdbU   of  Statutes, 

6  ft  7  Vict.  c.  86),  its  provisions 1347 

removed  incapacity  of  witnesses  from  crime  or  interest 1347 

from  conviction  of  crime ••••••  1347 

its  exceptions  as  to  competency  of  parties  repealed 1347 

as  to  competency  of  wives  repealed 1347 

Mtferenccs  are  to  paragraphs  (}{)  iM  pages, 
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LORD  TENDERDEN*S  ACT  (see  Table  of8tatuUt,  9  Geo.  4,  o.  14),  how 

it  affects  Statute  of  Limitations 691,  744 

sect.  1,  no  debt  taken  out  of  Statute  of  Limitations,  but  by  acknow- 
ledgment or  promise  in  writing  signed,  or  by  part-payment. . . .  744,  1073 

Act  intended  no  alteration  in  legal  construction  of  promises    1074 

simply  substituted  written  for  oral  evidence    1074 

sufficiency  of  acknowledgment  question  for  jadge    4u 

acknowledgment  must  amount  to  express  promise  to  pay  debt    1074a 

or  to  unqualified  admission  of  subsisting  liability,  from  which 

promise  to  pay  on  request  may  be  implied    1074i. 

conditional  promise  insufficient,  without  proof  of  fulfilment  of  con- 
dition   1074b 

whether  admission  to  stranger  sufficient  1076 

effect  of  admission  of  some  debt,  not  specifying  amount 1075a 

time  of  admission,  and  person  to  whom  me^e,  may  be  proved  by 

parol 1075b 

infant  may  acknowledge  debt  for  necessaries 1075o 

immaterial  to  what  part  of  document  signature  attached 1075i> 

admission  must  be  made  before  action  brought 1075b 

promise  proved  must  correspond   with  that  laid   in    statement    of 

daim 1076-78 

examples  of  insufficient  aoknowledgpfnents 1074a,  n. 

of  sufficient  acknowledgments 1074a,  n. 

of  conditional  acknowledgments 1074b 

acknowledgment  by  one  joint  contractor,  executor  or  administrator, 

only  binds  himself    600-1,  744 

how  judgment  entered  and  costs  given  in  these  cases    744 

part-payment,  what  sufficient    1079 

must  be  on  account  of  ths  debt,  and  in  part  discharge 

of  it 1079 

no  exception  in  favour  of  si^  and  d^very  of  goods 1080 

items  in  open  account 1081 

part- payment  of  principal,  or  payment  of  interest. 1082 

payment  may  be  proved  by  verbal  admission  1083 

identity  of  debt,  when  presumed    1083 

effect  of  payment  by  one  joint-contractor,  executor  or  adminii»trator, 

was  not  altered  by 744 

but  now,  by  Mercantiie  Law  Amendment  Act,  part- payment  by  one 

joint-contractor,  &u.,  only  binds  hiwuelf 745-6 

gect.  3,  indorsement  of  part-payment  on  bill  or  note  does  not  bar 

Stotute  of  Limitations 691 

sect.  5,  ratification  of  promise  by  infant  must  have  been  by  writing 

signed 1084 

but  even  any  such  ratification  cannot  now  be  sued  upon 1084 

seot.  6,  extends  scope  of  sect.  4  of  Stotute  of  Frauds  to  similar  matters 

other  than  guarantees 1085 

representations  as  to  credit  of  another  must  be  by  writing  signed  ....   1 085 

meaning  of  **  ability  *'  mentioned  in  that  section    1086-87 

sect.  7,  though  now  repealed  (see  Saie  of  Goods  Act),  extended  sect.  17 

of  Stotute  of  Frauds  to  contract  for  goods  not  made,  &o 1020 

under  sect.  6,  signatare  must  be  by  party  to  be  chargeid 1 107,  n. 

under  sect.  1,  signature  may  be  by  agent  ** lawfully  authorized"  by 

parol    745,  1 107,  n. 

under  sect.  7  this  also  the  case    1020,  1107,  n. 

LOSS  (see  Lost  Instrument)  of  ship,  when  presumed 204 

of  goods  when  carrier  liable  for 187 

when  innkeeper  liable  for 187 

in  action  on  policy,  where  averment  of  totol,  proof  of  partial  suffi- 
cient     271—7 

LOST  INSTRUMENT,  presumed  to  be  duly  stamped 145,  148,  435 

what  search  for,  sufficient  to  let  in  secondary  evidence 429 — 34 

whether  sufficient  search  has  been  made  for,  is  a  question  for  judge . .  23a,  429 

To/.  /.  ends  with  \  971. 
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eerson  in  whose  custody  it  should  be,  must  be  called    430 

is  declarations,  if  he  can  be  called,  inadmissible  430 

whether  declarations  admissible  if  addressed  to  the  judge 430 

place  of  proper  custody  should  be  searched 431 

sometimes  necessary  to  search  several  plaoes   432 

how  when  person  having  custody  of  instrument  is  dead   434 

search  need  not  be  recent,  or  for  purposes  of  cause 43o 

notice  to  produce  need  not  be  given,  if  loss  admitted 455 

probate  of  lo6t  will  when  granted 436 

action  on  lost  bill  formerly  not  maintainable 437 

loss  cannot  now  be  set  up,  if  indemnity  given 437,  n. 

requiring  attestation,  how  proved 1851 

cross-examination  as  to  contents  of,  allowed 1447 

cross- examining  party  may  interpose  evidence  to  prove  loss 1447 

LUGGAGE,  when  carrier  liable  for  loss  of 187 

LUNACT  (see  Imanity,  Zunatie). 

orders   of   Lord  Chancellor   in  matters  of,    how  proved  (sub  tit. 

"  lunacy  ")    1601,  n. 

as  to  a  trustee's,  &c.,  admissibility  and  effect  of,  in  certain 

oases 1464,  n. 

reports  of  Masters  in,  how  proved  (sub  tit.  '^  Lunacy  '*)   1601,  n. 

licences,  orders,   and  instruments  by  Commission  of,  how    proved 

(sub  tit.  **  lunacy  ") 1601,  n. 

how  Masters  in,  can  enforce  attendance  of  witness 1327-28 

inquisitions  in,  admissible  against  strangers,  but  not  conoluaive 1674 

LUNACT  ACT,  1890  (see  Tabh  of  Statutes,  53  Vict.  o.  5). 

LUNATIC,  in  lucid  interval  competent  as  a  witness    1375 

may  be  summoned  as  witness  by  habeas  corpus 1275 

is  coroner's  inquest  finding  decided  evidence  of  his  insanity  on  an 

issue  P  1674,  n. 

effect  of  admissions  by  committee  of 765 

what  orders  respecting,  are  valid  without  being  sealed IIOO 

in  proceedings  respecting,  how  justices  can  make  vritness  attend  . .  1319,  n. 
whether  curator  of  Scotch  or  foreign  may  sue  as  such  in  England. .  1736,  n. 

LYING  is  contrary  to  nature ,      50 

is  a  feature  in  the  character  of  an  enslaved  people 53 


MACHINE,  copy  made  by,  secondary  evidence 418 

presumed  correct  in  India « .418,  n. 

MADMAN  (see  Xu;ia<i<^). 
MADNESS  (see  IneanUy,  lunacy). 

MAGISTRATE  (see  Justices). 

MAHOMEDAN,  how  sworn 1388,  n. 

law  in  India  as  to  survivorship 203,  n. 

as  to  legitimacy    106,  n. 

MAKER  (see  BiU  of  Exchange), 

indorsement  of,  by  payee  of  promissory  note,  admits  signature  of  maker    853 

MALA  FIDES,  how  far  question  for  judge  or  for  jury , 88 

MALADY,  declaration  of  patient  as  to,  admissible 580 

Msferenees  are  to  paragraphs  (§{)  not  pages, 
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MALICE,  how  far  qaestion  for  jadgfe  or  for  jury 88 

when  presumed 80-3,  1 18 

collat^al  facts,  when  admissihle  to  prove 340-48 

in  law  and  in  fact,  distinction  between 118 

the  former  will  be  presumed,  the  latter  must  be  proved    118 

MALICIOUS  INJURIES  (f«ee  Malicious  Praaeeution). 

on  an  indictment  for,  when  mAlioe  implied 80 

costs  may  be  allowed,  though  offence  be  a  misdemeanor  1 254 
to  property,  when  needless  to  allege  or  prove  injury  to  particular 

person 294 

when  value  must  exceed  5/. 286 

to  trees  in  a  park,  &o.,  when  value  must  exceed  1/.   286 

elsewhere,  when  value  must  exceed  51. 286 

to  sea-banks,  mill-dams,  &o.,  are  local  offences 281 

to  wills,  records  or  legal  documents  in  indictment  for,  needless  to 

allege  owuerHhip    294 

summary  conviction  for,  how  proved,  and  effect  of    1566 

MALICIOUS  PROSECUTION,  in  action  for,  probable  cause  question 

for  judge 28 

when  actual  malice  must  be  proved  118 

jury  may,  but  not  bound  to,  iufer  malif^  from  want  of  probable  cause  1 18,  n. 
to  sustain  action  for,  is  plaintiff  entitled  to  copy  of  indictment  ?. .  1489  et  teq, 

evidence  of  plaintiff's  bad  character  inadmissible   354 

record  conclusive  evidence  for  plaintiff  of  acquittal    1 667 

but  no  evidence  of  defendant  being  prosecutor 1667 

or  of  his  malice  or  want  of  probable  cause 1667 

and  defendant  may  still  prove  plaintiff's  guilt 1667 

recovery  of  damages  in  action  for  false  imprisonment  no  bar  to  action 

for     1697 

MALT,  right  of  toU  on,  provable  by  hearsay 613 

MAN-OF-WAR,  log  book  of  (see  Log  Books), 

MANDAMUS  to  inspect  public  documents,   when  granted  (see  Public 

Records)     1493-1603 

evidence  taken  in  India  under 600-03,  1660 

elsewhere  in  the  colonies  respecting  offences  against 

slave  trade,  under 600,  n,  1663 

respecting  offences  committed  by  public  officers  ....  600,  n. 
witnesses,  how  maide  to  attend  imder    1311 

MANNER  of  witness,  observations  upon    62 

of  causing  death,  need  not  be  set  forth  in  indictment  for  murder   ....     288 

MANOR  (see  Lord  of  Manor) . 

waste  lands  within,  presimied  to  belong  to  lord 122 

custom  of  one,  when  provable  by  evidence  of  custom  of  another 320 

boundaries  of,  when  provable  by  like  evidence    322 

customs  and  boundaries  of,  when  provable  by  reputation  610-14 

by  verdicts  and  judgments 

inter  alios    1683 

dei>ositions  of  conventionary  tenants  of,  when  evidence  of  reputation  623 

steward  of,  bound  to  produce  what  documents  as  a  witness 460 

MANOR  COURT,  presentments  in,  when  evidence  of  reputation  . . .  .623,  1773 

inspection  of  rolls  of,  who  entitled  to,  and  how  enforced 1494 

jui^^ents  of,  how  proved 1572 

MANSLAUGHTER,  on  indictment  for  murder,  prisoner  may  be  convicted 

of   266,  269-70A,  n. 

acquittal  for,  bar  to  indictment  for  murder 1709 

acquittal  for  murder,  bar  to  indictment  for 1708 

indictment  for,  need  not  specify  mode  of  killing 288 

prisoner's  deposition  on  oath  before  coroner  admitted  in  evidence  ....     890 

Voi.  L  ends  with  {  971. 
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MANU30RIPT  (see  JTritingt,  JPHvate  WHHn^). 

MAPS,  how  far  admiasible  as  evidence  of  repatation    • 622 

when  adniiflBible,  as  admiMion  by  privies 788, 1770o 

Ordnance  Survey  not  admissible  as  a  public  docnmeni-- 

in  England 1770b 

in  Irdaud 1770b 

Down  Survey  admissible  however  ....  1770 
deposited  with  Clerks  of  Peace,  injapeotion  of  (sub  tit.  "  Farliammtary 

J>oeummU  Depont  Act,  1837  ") 1604-21,  n. 

certificates    of  correction   of   (sub  tit.    **  Companin  Clmtaea 
Act,  1847") , 1611,  n. 

KARINE  (see  Seaman  tmd  Inauranee), 

articles  of  war  in  service,  judicially  noticed. • •        6 

MARITIME  LAW  judidaUy  noticed 6 

presumptions  recognised  by 206-8a 

MARK  (see  Handwriting)  testator  may  have  signed  will  under  Statute  of 

Frauds  by   1060 

testator  may  subscribe  will  under  Wills  Act,  1837,  by 1060 

witness  may  attest  wills  under  either  Act  by 1060 

witness  who  has  seen  party  affix  it  to  other  papers  has  been  allowed  to 

prove    1863 

effect  of  vendee  marking  goods  in  vendor's  shop    ...• 104o 

article  bearing  trade,  presumed  g^uine <• 1180 

MAREIET,  certificates  by  justices,  that  works  of  new  are  completed 

(sub-tit.  **  Markets  and  Fairs  ") 1611,  n. 

express  condition  excludes  any  implied  warranty  of  goods  sent  to. . .  •   1178 
overt,  custom  in  London  for  shop  to  be,  judicially  noticed   •        5 

MARRIAGE  (see  Husband  and  Wife,  Married  Woman). 

de  facto,  presumed  valid 172 

when  presumed  from  cohabitation,  and  habit  and  repute 172 

provable  by  reputation 578 

except  in  petitions  for  damages  by  reaAon  of  adidtery,  and  in  indict- 
ments for  bigamy,  when  strii^  proof  necessary    172,  578,  n. 

provable  by  parol,  though  registCTed    416 

promise  of,  presumption  respecting 177a 

presumption  from,  of  legitimacy    106 

solemniMation  of,  when  presumed  regular 143-4 

testimony  of  husband  and  wife  in  criminal  proceedings,  excluded  only 

in  cases  of  lawful 1366 

mistress  supplied  with  goods  for  use  of  joint  household  cannot  disprove 

marriage  when  husband  sued  for  price 842 

effect  of  Manried  Women's  Property  Act,  1882,  on  old  law  of  pre- 

aumptive  agency    842 

part  performance  under  sect.  4  of  Statute  of  Frauds  is  not  effected  by  1035 

forcible,  wife  competent  to  prove 1371 

in  suit  for  nullity  of,  admii«ion  of  former  marriage  by  wife  will  not 

suffice 768-69 

when  impotence  presumed    194 

decree  in  suit  for  jactitation  of,  how  far  judgment  in  remiss. .  1675,  n.,  1680 

in  suit  for  divorce,  parties  competent  witnesses 1355a 

but    not    bound  to   answer  questions  respecting 

adultery 1355a 

m  suit  for  breach  of  promise  of,  parties  competent  witnesses 1356 

but  plalntiif's  testimony  must  be  cor- 
roborated   1355  ft  n. 

plaintiff's  character,  how  far  evidence    358 
witness  may  express  opinion  whether  parties  were  attached..  1416 

B/^erenMS  mre  U  paragraphs  (}}}  notpagm* 
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in  mdictment  for  bigamy,  first  wife  incompeteat  to  proTO   1363 

after  first  marriage  proved,  second  wife  competent  for  or  against 
prisoner 1366 

on  settlement  appeal,  where  man  proved  his  marriage  with  jpanper, 
another  woman  was  allowed  to  prove  her  previous  marriage  with  man  1368 

revokes  will  since  Wills  Act    1063 

except  wiU  made  in  exercise  of  iwwer  of  appointment 1063 

wife's  chattels  real  when  vested  in  husband,  on 1016 

agreements  in  consideration  of,  must  be  by  sigpied  writing 1019 

in  which  consideration  must  appear  expressly  or  impliedly  1021 

rule  does  not  apply  to  mutual  promises  to  marry 1036 

when  Equity  will  enforce  a  parol  agreement  in  consideration  of 1036 

settlements  on,  may  be  made  by  infants  when 104,  n. 

proper  custody  of 432 

proper  search  for 432 

fact  and  time  of,  questions  of  pedigree 642 

within  what  time  offences  agamst  Marriage  Acts  must  be  prosecuted.. 76 -8,  n. 

foreign  sentences  respecting,  effect  of 1726,  1736 

in  action  for  vexatious  entry  of  caveat  against,  proof  and  effect  of 

Registrar- General's  declaration  (sub  tit.  *'  Marriage  Aett ")   ....  1611,  n. 
registers  of,  under  Registration  Aot^  must  be  attested  by  two  witnesses  1110, 

1839-41,  n. 
what  is  their  proper  place  of  deposit  (sub  tit.  '<  Birthtf  ^. 

Re^tBtration  AeU*^ 1504-21,  n. 

how  inspected    1604-21,  n. 

how  proved  (sub  tit.  ^'Birihf  Marriage^  or  Death  RegiMUn^^) 

1604-21,  n.,  1601,  n.,  1611,  n. 
parish  regfisters  of,  how  proved  (sub  tit.  "j9frM,  Marriage^  or  Death 

£effi$tert  *') 1601, n. 

non-parochial  registers  of,  in  custody  of  Registrar- General  (sub  tit. 

**Births,  #tf.,  EeffUttrt**)    1504-21, n. 

non-paroohial,  what  they  consist  of    , , .  1604-21,  n. 

contents  and  repositories  of  lists  of  them 1604-21,  n« 

how  inspected    1604-21,  n. 

how  proved  in  oivU  cases 1601,  n. 

in  criminal  cases  (sub- tit.  '*Nbn- Parochial 

BegiMteri") 1696-7,  n.,  1601,  n. 

registers  of,  in  Scotland,  since  1864,  how  proved  (sub  tit.  "Birth, 

Marriage^  or  Death  Beffittert")    , 1601,  n. 

regfisters  of  irreg^ular  Scotch    1601,  n. 

registers  of,  in  Dublin  since  The  Marriages  Ireland  Act,  1844,  how 

proved  (sub  tit.  ♦*  Births,  ^.  Begistera  ") 1601,  n. 

registers  of,  in  Ionian  Islands  now  deposited  with  Reg^trar-Cfeneral 

(sub  tit.  **  Birthtf  ^o.  Begittere ")     1604-21,  n.,  1695,  n. 

Indian  registers  of,  must  be  attested  by  two  witnesses,  since  1862 ....   1 1 10 

are  depotdted  in  Charles  Street,  St.  James's  Park 

(sub  tit.  "  Indian  Record*  of  Bapiieme,*'  fc.) . .  I486,  n. 
how  proved  (sub  tit.  "  Births,  ^.  BegUtere*')..  1600,  n. 
registers  of,  of  British  subjects  abroad,  kept  in  Consistory  Court  (sub 

tit.  ''Beaieten  of  Birth,  ^.") 1486,  n. 

registers  of,  what  the^r  consist  of I486,  n. 

kept  by  British  consul  abroad,  prior  to  28th  July,  1849,  how 

proved  (sub  tit.  "  Birth*,  ^.  Begisters  ") 1693,  n.,  1601,  n. 

since  that  date,  how  proved 1601,  n. 

oertificate  of  British  subjects  abroad,  granted  by  consul,  proof  and 

effectof 1622 

registers  of,  their  admissibility  and  effect    •• • 1774 

foreigpi  or  colonial,  when  admissible 1693 

inadmissibility  of  those  kept  at  May  Fair  and  at  the  Fleet  (sub  tit. 

^'Baptism,  fe.  Begitter*  '^    1692,  n. 

Inadmissibility  of  Uioee  kept  by  clergymen  in  Ireland  before  31st 
of  Maroh,  1846  (sub tit.  '*  Marriage  Begietere  ") 1692,  n. 

ToJ.  /.  ende  iPUh  }  97U 
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HARRIAGE— 0OM/tfiiitfi.  pi^&lobapbs  ({f) 

madmiaslbility  of  tiboee  kept  hr  WeBleymns,  and  not  depodted 

with  Re^trar-Oenoral  (sab  tit.  '*  IHuenting  Chapeh  ") 1592,  n. 

madmiflsibilitj  of  those  kept  by  British  or  Swedish  ambassador 

at  Paris  {fsahiai.'' Marriage  B4gi»Un'')     1593,  n. 

HARRIED  WOMAN  (see  Husband  and  W\fe)  presnmption  as  to  coercion 

of 190 

presnmption  as  to  domicil  of 210 

when  adminsious  of,  are  evidence  against  her  hnaband 605 

may  be  ooDvicted  of  stealing  husband's  goods 190 

how  attendance  of,  as  witness,  can  be  enforced  by  recognizance 1235 

when  witness,  expenses  should  be  tendered  to  her,  not  to. husband. . . .   1249 

may  sue  for  wages  770,  n. 

may  be  sued  for  debts  contracted  before  marriage,  when 1689,  lu 

may  be  sued  with  husband  for  such  debts,  when    1689,  n. 

custom  that  in  London  she  may  be  sole  trader,  judicially  noticed  ....  5 
wiU  of,  made  in  pursuance  of  a  power,  effect  of  probate  of  . .  1588,  n.,  1712 

MARRIED  WOMEN'S  PROPERTY  ACT,  1874  (repealed  by  Married 

Women*s  Property  Act,  1882,  infra) 830;  1689,11. 

where  marriage  took  place  between  July,  1874,  and  January,  1881, 
husband's  liability  for  wife's  contracts  or  torts  restricted  to  amount 
of  assets  brought  to  him  in  marriage 830 

effect  of  husband  not  denying  assets 830 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882  (see  T^U  rf  Statute 
45  &  46  Vict.  c.  75). 
regulates  respective  liabilitiee  of  husbands  and  wives  mArried  since 
January,  1883    830  &  Srraim 

MARRY,  mutual  promises  to,  not  within  Statnte  of  Frauds 1035 

no  action  maintainable  on  (nromise  made  by  infant  to 1084 

not  eyen  if  ratified  on  infant  coming  of  age 1084,  n. 

MARSHALSEA,  records  of,  where  deposited 1485,  n. 

MASTER  (See  Servant,  Emphyen'  Liability  Act). 

when  criminally  answerable  for  act  or  omission  of  servant   •.•••..•••     115 

not  liable  for  injury  to  domestic  servant,  when   1182 

of  prisoner,  holding  out  inducement,  excludes  confession  (see  Confeteion)  873 
dinerences  between,  and  workmen,  may  be  referred  to  arbitration  1293-  1309,n. 
attendance  of  witnesses,  how  enforced  in  such  arbitration  ....  1293- 1309,  n. 
of  ship  may  pledge  owners'  credit  for  necessaries 208a. 

MASTER  OF  THE  ROLLS,  public  records  under  his  custody   1485 

enumeration  of  them 1485  &  n.,  1486  &  n. 

reg^ulatioils  as  to  inspection  of  them  and  fees    1482  et  m^. 

have  the  public  a  right  to  inspect  them  F 1483 

in  what  repositoriee  at  present  kept 1485  &  n.,  1486  &  n. 

how  they  are  proved 1533 

MASTERS  IN  HIGH  COURT,  witness,  how  made  to  attend  before. . . .  1284 
court  will  not  anticipate  their  decisions 147 

MASTERS  IN  LUNACY,  may  enforce  the  attendance  of  witnesses    . .  1327-28 

MATERIAL  ALLEGATION,  must  be  proved  as  laid  (see  Allegation^ 

Variance) 217,289-90 

MATERIAL  ALTERATION  in  instrument  (see  Alteration). 

MATRIMONIAL  CAUSES  COURT  in  Ireland,  seal  of,  judicially  noticed       0 

Brfereneet  are  toparagraphe  {^)  netpagee, 
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MATRIMONIAL  STJITS  (see  Divorce  Court). 

daorees    in,    are    judffmeDtB  in   rem   (sub  tit.    **  Matrinumial  8uit$ 

Judgment  *^)    1G76,  n. 

aa  such,  binding  upon  strangers 1676-7 

foreign  decrees  in,  efleot  of 1726, 1736 

MATRONS,  JURY  OF,  where  prisoner  pleads  pregnancy    554,  n. 

may  be  assisted  bj  a  surgeon 654,  n. 

who  must  be  examined  in  open  Court      554,  n. 

MATTERS  admitted  (see  Admustom). 
judicially  noticed  (see  Judicial  Xotiee). 
of  public  and  general  interest  (see  Fublie  and  General  Intereefj. 

MAY  FAIR  registers  of  marriages  and  baptisms,  inadmissible  (sub  tit. 

"  Baptism,  ^.  Registere  ") 1692,  n. 

MAYOR'S  COURT,  judgments  in,  how  proved   1572, 1676 

judgment  and  execution  against  garnishee  in  suit  of  foreign  attach- 
ment, when  an  estoppel  for  him 1692 

MEANING  OP  WORDS  will  be  judicially  noticed,  when 16 

when  qaestion  for  judge,  when  for  jury 47 

what  is  the  primary 1131 

words  must  be  inta*preted  in  their  primary,  when 1 181 

may  be  explained  by  usage,  when 1 162 

may  not,  when  1 166 

in  aocuments  question  for  judge 40>3 

of  term  *'  children  " 168 

"  famUy  " 168 

"heir'"^ 1181,  n. 

"  cousins "     168 

« ' nephew "   1131,n. 

*'  domestic  servant ''   34a 

«  month  " 16,  1 128 

"  not  on  merits  " 1720 

••presence  "  in  Wills  Act 1062-65 

•<  mine  "    45,  n. 

«•  town "    46 

••  custom  of  the  country  ** *. 1188 

••  cost-book  principle  "    • 6 

♦*  expenses**^ 1263,  1267 

••  Lady-Day  and  *'  Michaelmas  *'     1165 

•  *  money, "  * '  debentures,  * '  "  furniture, "  *  *  unmarried  "  in  a  will    1 68 
**  tidings  "  in  insurance  law 204 

MEASUREMENT  of  distance,  made  as  the  crow  flies 16 

MEASURES,  legal,  judicially  noticed 16 

MEDICAL  BOOKS. 

not  directly  admissible  in  evidence 1422 

may  be  referred  to  by  physician,  &c 1422 

MEDICAL  MAN,  communication  to,  not  privileged  916 

what  reproHentations  to,  are  admissible  in  evidence 680-81 

presumption  against  deed  of  gift  to 161 

warrants  that  he  possesses  competent  skill 1  lb8 

entitled  to  what  allowance  as  witness, 

in  criminal  courts Appendix  (vi-x) 

before  coroner 1290  &  n. 

attendance  of,  as  witness  before  coroner,  how  enforced 1290 

as   an    expert,   may    gfive  his  opinion  on    medical   questions    (see 

ExperU)., 1416,  1422 

may  refresh  his  memory  by  referring  to  medical  books  1422 

may  assist  a  jury  of  matrons 664,  n. 

admission  by,  of  his  being  one,  by  acting  as  such 802-8 
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MEDICAL  MAN— Mn^tntiAf.  PiBiomAFBS  ($)) 

admission  by  opponent  of  his  bein^  one«  hy  treating  Iilm  as  anch  ....     803 
whether  oonfession  made  under  induoement  hj,  admissible  .  .878,  n,  875,  n.. 

reffistration  of,  how  proved 1638 

suing  for  drugs  and  attendance,  must  prove  his  registration   173 

how  far  this  proof  is  affected  hy  the  Rr.S.C.  as  to  pleading      308 

whether  presumed  to  be  physician,  from  acting  as  such   174 

general  manager  of  railway  company  may,  on  happening  of  accident 

to  passensrer,  Terbally  engage 979 

a  Rurg^n  in  Kavy  is  a  seaman  under  the  Wills  Act 1062 

when  physician  may  sue  for  fees   ..••• 803 

MEDICAL  REGISTER,  when  admissibLe    1638 

MEDIUM,  deed  of  gift  to  spiritual,  when  set  aside 151 

MEDIUM  FILUM  AQU^,  when  the  presumed  boundary 119 

MEDIUM  FILUM  VLZB,  when  the  presumed  boundary 119 

MEETINa-HOUSE  (see  DittenUrt). 

MEBTINOS.  admissibility  of  minutes  of    1781 

of  creditors  pass  resolutions,  in  what  manner 1652 

MEMBER  OF  PARLIAMENT  not  liable  to  arrest,  when    34b 

MEMORANDUM,  when  may  be  used  to  refresh  memory  (see  Memory)  1406-13 

of  contract  excludes  parol  evidence 401-4 

if  incomplete  or  collateral,  it  does  not 405-6,  1134 

when  necessary  by  Statute  of  Frauds  (see  Statute  of  Frattda)    1019-49 

by  Lord  Tenterden's  Act  (see  Lord  Tenterdm't  Act)  . .   1020 

of  admowledgments    1073-79 

of  promises  to  pay  debt  contracted  under  age 1084 

of  representation  as  to  ability  of  others    1085-87 

by  Sale  of  Ooods  Act  by  other  Statutes  (see  Writing*). 

MEMORIAL  (see  EnroUnenf). 

MEMORY,  how  witness  may  refresh    1406- 1 3 

by  refenisg  to  •written  instrument,  memorandum,  or  entiy  in  book  . .   1406 
^friting  must  have  been  made  or  reoogoized  at  or  near  the  time  of  the 

fact 1406 

when  witness  had  diHtinct  recollection  of  the  fact 1407 

if  made  subf>equently,  at  instance  of  party,  it  cannot  be  used 1408-09 

can  witness  retresh,  by  copy  of  document  P 1408 

such  copy  must  have  been  made  by  witness,  or  in  his  presence,  or 

recognized  by  him  when  facts  freea  in  his  memory 1410 

witness  may  reifresh,  by  informal  examination  taken  down  by  him    •  •     894 

writing  does  not  become  evidence  and  need  not  be  admissible 1411 

unstamped  receipt • 1411 

notes  of  speech  need  not  contain  verbatim  account  of  all  that  passed    1411 

if  witness  blind,  papers  may  be  read  to  him 1411 

independent  recollection  after  reading  paper,  not  necessary •  •  • . .  1412 

adversary  should  have  an  opportunity  of  inspecting  paper 1413 

by  inspection,  or  examination  upon  it,  he  will  not  make  it  his 

evidence 1418 

unless  he  questions  as  to  independent  entries 1413 

if  paper  shown  to  witness  to  prove  handwriting,  and  not  to  refresh, 

adversary  not  entitled  to  see  it    1413 

00  if  paper  shown  to  witness  to  refresh,  fails  in  doing  so 1413 

Scotch  ooctrine  as  to  refreshing  memory 1413,  n. 

experts  may  refresh,  by  referring  to  professional  treatises 1422 

f oreigpi  lawyer  to  prove  foreign  law  may  refer  to  text-books,  codes,  fto.  1423 

leading  question  allowed,  when  sugg^tion  necessary  to  re&esh 1405 

how  judge  may  rafresh,  as  to  matters  judicially  nouced  ..••.•• 21 

legal,  what  is,  under  '*  Prescription  Act  *'  75a 

Brfmrmom  ar§  toparaffrapht  ({{}  natpoga. 
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PASAORAPHS  ({{) 

MENACES  (see  Duress)  former,  admissible  as  eTidence  of  malloe  on  in- 
dictment for  murder 847 

MENIAL  (see  Servant), 

MERCANTILE  CONTRACTS,  may  be  explained  by  parol  (see  Parol 

Evidence,  Usage) 1168-64 

incidents  may  be  annexed  to   1 170 

MERCANTILE  CUSTOMS,  JDdicially  noticed   6 

MERCANTILE  LAW  AMENDMENT  ACT,  1866  (b^  TabU  of  Statutes, 
19  &  20  Vict.  c.  97). 

how  it  affects  the  Statute  of  Limitntions 600 

how  it  affects  Lord  Tenterden*B  Act 600,  1073 

enables  ag^t  of  party  to  sign  acknowledgment  to  bar  Statute  of 

Limitations    745,  1 107,  n« 

prevents  payment  by  one  co-oontraotor  from  barring  Statute  of  limi- 
tations as  to  others    745-46 

MERCHANDISE  MARES  ACT,  1887  (see  TabU  of  StatttUt,  50  &  51  Yiot. 
c.  28). 

raises  presumption  of  warranty  of  genuineness   1180 

limits  time  for  proceeding  summarily  under  the  Act 76-8,  n. 

indemnifies  witnesses,  when 1455,  &• 

MERCHANT,  entries  by,  in  his  books,  when  evidence  for,  in  America, 

France,  Scotland,  and  in  our  courts 709-13 

effect  of  his  not  objecting  to  account  rendered    , 810 

customs  of,  when  judicially  noticed   • ,»        6 

MERCHANT  SEAMAN  (see  Seaman), 

MERCHANT  SHIPPING  ACT,  1894  (see  TahU  of  Statutes,  57&58  Vict, 
c.  60). 

liability  of  shipowner,  limited  by 208 

summary  proceedings  under,  must  be  brought  within  six  months  . .  76-8,  n« 
aeaman  under,  need  not  give  notice  to  produce  hia  agreement  with 

master 454 

may  prove  its  contents  bv  parol 454 

transfer  of  ship  under,  must  be  by  bill  of  sale  attested. . . .  998a,  1839-41,  n. 
agreement  between  master  and  seaman  under,  muat  be  in  writing 

attested 1098,  1839-41,  n. 

cannot  be  signed  by  agsnt  of  master . .  1 107,  n. 
effect  of  erasures,  interlineations,  or  alter- 

tions  in    1819,  n. 

indsntuM  of  apprentice  to  sea  service  under,  must  be  attested  by 

Justice 1098,  1839-41,  n. 

but  attesting  witnesses  to  such  documents  need  not  be 

called  (sub  tit.  '*  Shipping  Documents  ") 1839-41,  n. 

bow  witnesses  made  to  appear  before  inspectors  under 1329,  n« 

registers  of  British  ships  kept  under,  how  inspected    1504-21 ,  n. 

how  proved  (sub  tit.  "  5Aip»")..  1601,  n. 
adnusftibility  and  effect  of. .  1778-80,  n. 

admissibHty  of  depositions  taken  abroad  under   1564-65 

mode  of  proof  of  documents  issued  by  Board  of  Trade  under  ....  1696-7,  n. 

log-boolu  kept  by  masters  of  ships  under,  how  proved 1600,  n. 

admissibility  and  effect  of 
(sub- tit.  "  Lug, Books  ") . .  1778- 

80,  n. 
documents  registered  in  Record  Office  of  Seamen,  under,^- 

how  inspected ••... 1504-21,  n« 

how  proved  (sub  tit.  •  •  Ships  ")  1601 ,  n. 

proof  and  effect  of  certificates  issued  by  Board  of  Trade  under    •  •  • .  1 623-30 

of  registration  under   •••1623-30 

of  competency  or  service  under 1623-30 

instrument  under,  requiring  attestation,  need  not  be  proved  l^  attest- 
ing witness  (sub-tit.  '*  Shipping  Documents^^) 1839-41,  n. 
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JfEKCHANT  SHIPPIKO  ACT— continued.  PABAaBAPBB  (f )) 

on  trial  of  mi8demeanor  under,  oo8t  of  witness  may  be  allowed  ......   12)^ 

onus  probandi  of  ship  being  seaworthy  on  aocosed    372-4,  n. 

defendant  competent  witness  when  indicted  for  sending  nnseaworthj 
ship  to  sea  1360,  n. 

MERGER,  foreign  judgment  does  not  merg^  original  caose  of  action  ....  1746 
of  estate  by  operation  of  hiw,  when  not  allowable 1014 

MERITS,  j adgment  not  on,  inadmissible     1 7 1  9a 

order  of  removal  quashed  * '  not  on  merits,"  effect  of 1720 

Yarianoes  not  material  to  real,  may  be  amended 248-51,  n. 

MESNE  PROFITS  (see  Beeovery  of  Land), 

METER  of  g^  or  water  presumed  to  register  correctly 183,  n. 

METROPOLIS  MANAGEMENT  ACT,  1865  (see  TabU  of  Statute,  18  k 
19  Vict.  c.  120). 

METROPOLIS  VALUATION  ACT  (see  TahU  of  Statutet,  32  &  33  Vict, 
c.  67). 

METROPOLIS  WATER  ACT,  1881  (see  Table  ofStatuUty  34  &  35  ^ct. 
c.  113). 
inspection  and  copies  of  documents  relating  to  company's  aflaira . .  1504-21,  n. 

METROPOLITAN  BOARD  OF  WORKS  (see  London  County  Ootmeil), 

METROPOLITAN  COMMISSIONERS  OF  SETTERS  (see  Sewtn,  Cam- 
missionen), 

METROPOLITAN  VALUATION  LISTS  (see  Valuaium  LxmU). 

METROPOLITAN  WATER  COMPANIES,  proof  of  regulation  of . .  1657-8,  n. 

MICHAELMAS  in  lease  presumed  to  mean  29th  September 1165 

evidence  of  custom  to  show  Old  Style  intended,  inadmissible  .....•••  1 165 

MIDDLESEX,  registry  of  deeds  in,  how  proved 1699a,  1600,  n.,  1662b 

proof  of  certificates  of  searches  and  memorials,  given  by  registrar  in. .  1652b 
both  these  certificates  must  be  attested  by  two  witnesses . .  1839—41,  n. 

MIDWIFE,  entry  of  a  birth  in  book  of,  marked  '*  paid,"  evidence  of 

child's  age 677 

MILITIA  ACT,  1882  (see  Table  of  Statute;  45  k  46  Vict.  c.  49). 

limitation  of  actions  and  proceedings  under. 73a 

payment  into  Court  under 832—37 

MILL-DAM,  malicious  injury  to,  is  a  local  offence 281 

MINE,  acts  of  ownership  in  one  part  of,  when  evidence  of  title  to  another    324 

meaning  of  "  cost- book  principle*'  not  judicially  noticed 5 

meaning  of  '*  level"  in  mining  language  provable  by  unage 1162,  n. 

what  customs  of  mining  provable  by  hearsay 611,  613 

how  far  declarant  must  have  had  competent  knowledge   609,  611 

rules  established  in,  how  proved    1657-8,  n. 

how  far  possession  of  fee  simple  in  land  wiU  raise  inference  of  title  to 

minerals  125 

when  owner  of  surfuoe  presumed  entitled  to  support  of  minerals    ....     121 

to  minerals  themselves  ....     125 
oo-adventurers  in,  presumed  incapable  of  pledg^g  each  other's  credit    185 

question  whether  an  excavation  is  a  mine,  is  one  of  fact 47 

to  be  determined  by  Secretary  of  State,  when 47,  n. 

every  fresh  subcdd^oe  in  worked  out,  grounds  for  fresh  action 121,  n. 

Refereneee  are  toparaqraphe  (}§)  notpagee. 
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TARkORAJPBB  (in 

HIKES  REGULATION  ACTS,  1872  (see  Table  ofSttOutet,  35  &  36  Viot. 
00  76  and  77). 

in  erimhial  prooeedings  under,  who  may  be  witnefls 1860,  n. 

onuB  of  proof  (see  {  375). 

period  of  limitations 76-8,  n. 

notices  under,  may  be  sent  by  post 180,  n. 

meaning  of  term  '*  mine"  under,  how  determined 47,  n. 

MINISTER  (see  Potjom,  AmhatMdor), 

MINOR  (see  Infant). 

MINUTES  of  reoord,  not  generally  admissible 1570 

admissible,  if  practice  not  to  draw  up  formal  record 1571 

6.  g.  minutes  of  judgment  on  jouroab  of  House  of  Lords 1571 

book  of  clerk  of  peace,  in  which  removal  orders  entered 1571 

minutes  of  EodesLastioal  Courts,  Courts  Baron,  Sheriffs*  Courts, 

Mayors*  Courts,  &c 1572 

admissible  unHer  other  special  circumstances 1573 

of  contract,  do  not  exclude  parol  evidence    406 

of  proceedings  of  meetings  of  town  councils,  local  boards  &c.,  admissi- 
bility of 1783 

of  meetings  of  creditors 1552 

MISCONSTRUCTION  by  judge,  redressed  by  court   40 

by  jury,  cannot  be  redressed    40 

MISDEMEANOR,  indictment  for,  when  amendable  (see  Afnendmrnt)    . .  248-51 

doctrine  of  election  iloes  not  apply  to    329a 

prisoner  charged  v  ith,  entitled  to  copy  of  indictment   1488-90 

prisoner  charged  with,  may  be  convicted  of  attempt 269- 70a. 

proof  of  conviction  for  previous 1612-14 

committed  in  India,  how  examination  of  witnesses  taken    500 

against  slave-trade,  how  examination  of  witnesses  taken 500,  n. 

committed  abroad  by  public  officer,  how  examination  of  witnesses 

ti^en    500,  n. 

on  indictment  for,  tender  of  expenses  to  witnesses  unnecessary 1258 

costs  of  prosecution  for,  when  allowed 1254 

amount  of  such  costs App,  viii 

oosts  of  defence,  when  allowed   1260 

when  payable  by  prosecutor 1260 

trial  for,  bar  to  indictment  for  felony  on  same  facts 1707 

MISBESCRIFTION  on  record  may  be  amended 236 

MISINTERPRETATION  of  spoken  words,  easy 861-62 

MISNOMER  in  indictment,  when  amendable    252,  293 

when  material,  if  not  amended    289-96 

of  prosecutor 293 

of  animals • . . .     290 

of  property  stolen  or  injured 289 

of  persons  mentioned  in  indictment 293 

of  prisoner 296 

of  legatee,  effect  of  1215-17 

evidence  receivable  of  testator's  habit  of  calling  legatee,  by  a 1210-11 

when  party  estopped  by  his  conduct  from  relying  on  a 846 

MISPRISION  (see  IVwumi). 

MISREPRESENTATION,   aoted  upon,   operates  as   an  estoppel    (see 

Admitnmu) 839-50 

MISSAL,  entry  in,  admissible  in  matters  of  pedigree 650 

must  be  made  by  relative    660 
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MISTAKE,  in  legal  effBoi  of  doonmmt,  no  defence 80,  n. 

effect  ci  admissions  made  by  •     819 

of  judicial  admisnions  made  by 838 

witnesses  sworn  by,  not  liable  to  oroes-ezamination 1429 

ci  law,  defeats  judgment  of  foreign  oonrt,  when 1729 

wlien  it  subjects  judge  to  action,  am  hsmMig  acted  without  junedio- 

tion 1669  #1  Mq. 

correction  of,  in  instrument,  does  not  render  new  stamp  necessary ....   182S 

does  not  invmlidale  instmmeDt   1823 

in  will,  when  court  will  presume    1223 

in  prooeedingfs  may  be  amended  (see  AmendmsHt). 

danger  of,  in  relying  on  oral  admissiona 861 

on  oral  confessions 862 

action  to  reform  or  reeciDd  on  account  of,  when  austainable    1139 

of  date  in  deed  or  will  may  be  rectified  by  parol  evidence    1150 

MISTRESS  (see  OohabiUUum),  when  presumed  agent  of  protector 196 

how  far  competent  as  witness  for  or  against  nim 1366 

.    witness  may  be  aaked  whether  she  is  plaintiff's .* 1440 

of  prieoner,  holding  out  inducement  to,  CKcludes  confession    873 

MITIOATION  OF  DAMAGES,  eyidenoe  of  character  when  admissible 

in  (see  Character)    366-62 

eyidence  in  action  for  libel  in ••...•     344 

MIXED  QijyES^lO^^  {jsoQ  Fkmeticm  of  Judge  mtd  Jury) 26 

MOB,  aotiona  and  expreesioos  of,  when  evideooe  against  party    .  •  348,  683,  69S 
MODEL  (see  Seu^ture  Cffrigkt  Aete). 

MODUS,  payment  of,  for  what  period,  bars  right  to  tltiies •••....     74a. 

when  proyable  by  hearsay 613,  1683 

when  not • 614 

not  proyable  by  hearsay  as  to  particular  facts 617 

whether  provable  against  yicar,  by  receipts  of  lessee  of  yicaiial  tithes    789 

MONASTERIES,  what  are  not  proper  repositorieB  for  books  concerning  .    661 

what  are 662 

lieger-bobks  and  chartularies  of,  in  custody  of  Master  of  Rolls  ....  1485,  n. 

how  inspected ., 1483 

how  proved 1533 

MONET  (see  Cmm),  how  described  in  indictment 2a7 

meaning  of  term  in  will 168 

MONET  HAD  AND  RECEIVED,  action  for,  when  sustainable  against 

Corporation ••••••• 061 

MONET  LENT,  I  O  U  no  evidence  of  124 

to  wife,  husband  when  considered  not  liable  for .••••     193 

MONET  PAID  INTO  COURT  (see  FaymmU  mio  Qmrf). 

MONOMANIAC  may  be  competent  witness 1375 

MONTH,  meaning  of  word  at  common  law  and  in  equity  (see  Time)  .  .16,  1128 

in  Ecclesiastical  Courts 16 

in  mercantile   transactions   in   tiie  G^  of 

London 16 

in  bills  of  exchange  or  ptomiasoiy  notes   . • .«  16 

in  statutes  passed  since  1850    ....«, 16 

inRr.  S.  0 16 

in  judgments  or  ordecB  of  Supreme  Court....  16 

Itefereneet  m'e  toparagraphe  (§{)  not  pagee. 
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MONTH— Mfi^jfiimf.  pabaosafhs  (§f| 

ziia7  be  interprefeed  by  eridenoe  of  UBAge  1 162,  n.,  1168 

hj  the  context 1128 

what  serrants  may  be  discharged  on  month's  wamiog    34a,  177 

MONUMENTS  (see  Irueriptiom). 

MORAVIANS,  affirmation  by,  instead  of  oath 1889a 

80  of  persons  who  have  belonfred  to  that  sect 1389a 

what  registers  of,  in  custody  of  Begistnir-Qeneral  (sub  tit.  *'  Birthn, 
fc.  Megittert'')    1604-21 

HOBTQAGE  ec^nitable,  not  within  Statute  of  IVauds 1038 

effect  of  paying  off    176a 

of  chattels,  wl^  valid 975 

how  affected  l^  13  Elis.  o.  6 160 

proof  of  judgment  mortgages  in  Ireland 1662 

MORTGAGE  DEBENTURE  ACTS,    1865,    1870  (see  Debmturm  and 
T«bk  ^f  Statuteg,  28  &  29  Vict.  o.  78,  and  33  ft  34  Vict.  c.  20). 
inspection  of  registers  of  debentures  under    1504-21,  n. 

MORTGAGED  ESTATE  when  reconyeyed  by  indorsement  of  receipt  on 

mortgage 1018 

MORTGAGEE  must  sue  within  what  time  for  mortgage-money 1088 

for  land 74a,  n. 

aoknowledgment  of  mortgagor's  title  by,  must  be  by  writing  sigued 

to  bar  Statute  of  Limitations   747,  1088 

acknowledirment  of  mortgagxir's  title  by  one,  not  binding  on  others. .  747,  n. 

not  compellable  to  produce  mortgagor's  title-deeds 468,  916 

or  to  give  parol  evidence  of  their  contents    918 

when  preeumea  to  authoriae  mortgagor  to  distrain  for  zent    .  • 176 

MORTGAGOR  must  within  what  time  sue  to  redeem  a  mortgage. . . .     74a,  b. 
acknowledgment  of   title  of,  by  mortgagee,  must   be    by   signed 

writing 747,  1088 

by  one  mortgagee,  not  binding  on  others 747,  n. 

acknowledgment  by,  of  mortgagor's  right  to  mortgage  money,  must 

be  by  signed  writing 1088 

when  presumed  authorized  to  distrain  for  rent  in  mortgagee's  name. .     176 

MORTMAIN  ACT,  enrolment  of  indentures  under,  necessary 1119 

date  and  fact  of  enrolment,  how  proved  1650 

oonveyanoes  under,  must  be  by  attested  deed 1 110 

must  be  proved  by  attesting  witness  (sub  tit. 
**  Charity  ") 1839-41,  n. 

MOSAIC  CODE,  presumption  of  malice  xeoognised  in    180 

MOTIVES,  when  collateral  facts  admissible  to  prore  malioionB 340 

of  witness,  questions  respecting,  how  far  relevant 1440-45 

answers  of  witness  respecting,  how  far  open  to  oontradiotaon 1440-45 

MUNICIPAL  CORPORATIONS  (see  Corporatiam). 

books  of,  may  be  inspected,  when  1504-21,  n. 

MUNICIPAL  CORPORATIONS  ACT,  1882  (see  TmbU  rf  BUUiUm,  45  ^ 
46  Vict.  o.  50). 

limitation  of  actions  and  proceedings  under 73a 

of  proceedings  under  Part  12  of 76-8,  n. 

eosts  of  prosecuting  under  1254 

attendance  of  witnesses  before  Court,  how  enforced    1293-1309,  n. 

by-laws  made  under,  how  proved 1667*8,  n. 

boola  kept  under  (see  Corporation  Books  and  MumieiptU  Corporations), 

Vol.  L  onds  ufith  §  971. 
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MUNICIPAL   ELKCnONS  (CORRUPT    AND   ILLEGAL   PfLAC- 
TICES]  ACT,  1884  (see  Table  of  Statute,  47  k  48  Viot.  o.  70). 

MUNIMENTS  OF  TITLE  (see  Tith  Dtids). 

MURAL  INSCRIPTIONS  (see  ImeHpCums). 

MURDER,  when  malioe  preeomed    80,  118 

xndictment  for,  need  not  Bpeoify  mode  of  killing 288 

means  of  death,  if  alleged,  need  not  be  stiictlj  proved  288 

prisoner  indicted  for,  may  be  oonvicted  ot  manstaaghter  .  .266,  269-701.,  n. 
mother  indicted  for,  may  be  convicted  of  concealing  infant's  birth. .  269- 70a 

aoqmttal  for,  bar  to  second  indictment  for  numslaughter 1708 

aoi^aittal  for  manslaughter,  bar  to  second  indictment  for 1709 

acquittal  for  wounding  with  intent  to,  no  bar  to  indictment  for 1706 

acquittal  for,  no  bar  to  indictment  for  giving  poison  with  intent  to 

murder 1705 

CO  indictment  for,  former  menaces  evidenoe  to  prove  malice    347 

depositions  taken  on  charge  of  stabbing,  assaulting, 

or  robbing  deceased  admissible    467 

dying  declarations  admissible  (see  Dying  Deelaro' 

titu) 714-22 

married  woman  can  be  convicted  of 190 

what  facts  raised  presumption  of  child  murder  under  (dd  law 116,  nu 

MUSEUM,  how  far  document  produced  from,  admissible  654 

British,  not  proper  custody  for  an  old  grant  to  a  priory   •• 661 

MUSIC,  if  printed  and  published,  cannot  be  proved  by  parol 409 

MUTABILITT,  prasamptiofi  against    196-7 

MUTE  (see  Deaftmd  Dumh  fFitneftet). 

MUTILATED  DOCUMENTS,  when  evidence,  coming  from  proper  eus- 

tody 1838 

acddental  mutilation  of  instrument,  when  fatal 1827-30 

mutilation  of  instalment  by  stranger,  when  fatal .1827  ^  Mf. 

MUTINY  ACTS  (see  Army  Aet,  1881). 

MUTUALIT7,  when  necessary  hi  estoppels 99,  817-18 

doctrine  of,  rejects  jodgntent  inter  partes  as  evidence  for  stranger*.  99, 168S 

NAME,  Taiianoe  in,  when  amendable  m  indictment ••••  .248-61,  n. 

of  prosecutor,  must  be  proved  as  laid  or  as  amended. 293 

so  of  property  stolen  or  daxnaff ed 289 

■o  of  animals  mentioned  in  indictment 290 

of  persons,  must  be  proved  as  laid  or  as  amended 293 

rules  as  to  names  of  persons    296 

•.g.  of  person  *'  whose  name  is  to  jurors  unknown  *' 293 

of  o/mw  names,  and  Christian  names 293 

of  illegitimate  child 293 

of  peers    •.•• .....•••  293 

of  foreigners  of  rank 293 

of  parent  and  child  of  same  name ..••  293 

of  joint  owners,  trustees,  tenants  in  common,  &o 293 

of  prisoner,  not  matter  of  essential  description    295 

when  identify  of,  may  raise  inference  that  party  sued  executed  instru- 
ment sued  on 1860 

of  name  and  residence,  or  of  name  and 

trade,  will  also  do  so    1858 

piresumption  when  parent  and  child  bear  the  same    •  195 

when  party  estopped  l^  his  conduct  from  relying  on  misnomer  ...•••  846 

S/gftrmwH  am  toparayraphi  ({§}  not  pagea. 
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when  confessioii  implieatet  oiher  penons  byname 871 

of  oliebt  may  be  proved  by  his  solicitor    «...     934 

of  legatee,  effeot  of  mistaikinff    1216-17 

does  law  attach  g^reater  weight  to,  than  to  description  of  legatee  P 

1216  et  aeg. 

testator*B  habit  of  miBoaming  persona  proyable  by  parol 1210-11 

of  each  contracting  party  must  be  in  memorandum  to  satisfy  Statute 
of  Frauds    1026 

NARRATIVES  of  past  events  inadmissible  as  hearsay 689,  693 

NATIONS,  LAW  OP,  judiciaUy  noticed 6 

NATURAL  CONSEQUENCES  of  act,  party  presumed  to  intend 80-3 

NATURAL  JUSTICE,  foreign  pudgments  repugnant  to,  inadmissible  . .  1729 
must  be  recognised  by  committees  of  clubs 1780,  n 

NATURALISATION  ACT,  1870  (see  Table  rf  Siatutsa,  33  &  34  Vict. 
0.  14). 

regnilations  made  under,  how  proved 1567,  n. 

drolarations  and  certificates  of  naturalisation,  how  proved 161 1,  n. 

registers  of  naturalisation,  how  proved    1601,  n. 

NATURALNESS  of  witness,  test  of  truth    62 

NAUTICAL  ASSESSORS,  in  trial  before,  experts  inadmissible 1421,  n. 

NAVAL  DISCIPLINE  ACT,  1866  (see  3Mle  of  SUUutet,  29  ft  30  Ylot. 

c.  109). 

rule  as  to  cumulative  allegations  recognised  in 269-701.,  n. 

within  what  time  offenders  under,  must  be  indicted • 76-8,  n. 

enforces  attendance  of  witnesses,  how    1293- 1309,  n. 

in  court  martial  for  loss  of  ship,  captain  and  crew  comprise  witnesses, 

when 1360  ^  £rrtUa 

NAVAL  STORES,  possession  of,  raises  presumption  of  §n^t,  when  .  .372-4,  n. 

NAVIGATION  (see  Ship) ,  rules  of,  judicially  noticed 6 

other  rules  for  preventing  oollisions,  how  proved  (sub  tit.  "  Shipt ") . . 

6  &  n.,  1601,  n. 

presumptions  respecting,  recognised  in  maritime  law    •••• 206 

experts  may  give  opinion  respecting  unskilful 1421 

exceptions  to  this  last  rule 1421,  n. 

NAVY  OPFICE,  various  documents  of,  in  custody  of  Master  of  Rolls  (sub 

tit.  ''Admiralty'') 1486,  n. 

admissibility  and  effect  of  books  of   •••••••... 1776 

NECESSARIES  supplied  to  infant,  what  are    46 

question  how  far  for  judg^,  how  far  for  jury 4<( 

infant  cannot  bind  himself  by  contract  except  for 104 

written  acknowledgment  by  infant  of  debt  due  for,  bars  Statute  of 

Limitations 1076c 

presumption  of  wife's  agency  in  ordering    « 192 

NECESSITY,  ground  for  admitting  hearsay 607 

testimony  of  wife  against  husband  who  has  injured  her 137 1-7  1a 

NEGATIVE  (wob  Onm  Frobandi)    364  ^  m^. 

NEGLIGENCE,  how  far  question  for  judge,  how  far  for  jury 37-7a 

when  presumed  in  carrier  or  innkeeper •  •  •  • .     187 

when  presumed  from  mere  happening  of  accident 188 

Vol.  L  ends  tcith  {  971. 
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in  aotion  for,  admission  by  one  defendant,  no  evidenoe  against  others . .  761 

jadsment  against  master,  no  evidence  as  against  servant  of  his 1667 

of  rollaw-serrant,  does  not  render  master  liable  for  injury  to  domestic 

servant 1182 

when  averment  of,  requires  no  proof. 255 

NEGLIGENT  DRIVING,  in  addon  for,  reoorery  of  damages  for  injury 
to  plaintiff's  carriage,  no  bar  to  seoond  action  for  oorapensatian  tot 
personal  injuries    1697 

NEGOTIABLE  SECUBITr  (see  BiU  of  ExehoMge), 

when  scrip  will  be  judioially  noticed,  aa S 

mSGOTIATION  (see  Cmtpromit^). 

NEIGHBOUBS,  deelarations  of,  inadmissible  in  matters  of  pedigree  ....     636 
presumption  respecting  boundaries,  as  between 1 19-21 

NEMO  ALLEGANS  STJAM  TURPITUDINEM  EST  AUDIENDUS, 

maxim  not  recognised  in  English  Courts 13i7,  n. 

NEMO  TENETUB  FBODERE  SEIPSUM,  a  maxim  often  carried  too 

far 1454 

maxim  not  strictly  recogpiized  in  baulmipt  law 898,  1458a 

witness  not  compellable  to  criminate  himself • .  • 1453-58 

is  he  bound  to  answer  questions  degrading  him  ? 1469-62 

musit  answer  queetionB  subjeetiug  him  to  civil  suit «  I46S 

NEPHEW,  meaning  of  the  word  in  a  wiU « •..«•« . ..1131.  a. 

NEUTRALITY  of  ships,  presumptions  against 107 

from  carrying  enemy's  despatches 107 

from  spoliation  of  papers  on  capture 107,  116 

breach  of,  when  presumed 372-4,  n. 

NEW  ASSIGNMENT,  abolished  by  present  ruletf  of  pleading   801,  n, 

amendment  substituted  for •••••••     301 

NEWSPAPER,  advertisements  in,  when  evidence  of  notice 1665  §t  mq. 

inference  must  be  raised  aliunde,  that  party  has  read  advertisement 

1665  0t  §eq. 

how  this  may  be  done  1666 

proprietor  of,  how  far  criminally  responsible  for  acts  of  servant. ...  1 15,  906 

may  pay  money  into  court  as  amends  in  libel,  when 831 

must  be  reg^tered    1504-21,  n. 

register  of,  may  be  inspected 1504-21,  n. 

copies  of  entries  in  re^ster,  proof  and  admissibility  of  . .  1601,  n. 

paragraphs  in,  cannot  be  primarily  proved  by  parol 409 

duttinct  paragraphs  in,  inadmissibk  when   732 

libels  in,  discovery  asto 1456 

tTEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  1881  (see  Tabk 
ofStatuUi,  44  &  45  Vict.  c.  60). 
costs  of  witness,  may  be  allowed  in  prosecutions  under 1260,  n. 


NEW  TRIAL^  whan  granted  for  improper  admissioD  or  rejedian  of  eivi- 

dence    1881-85 

cannot  be  granted  for  ruling  of  judgfe  respecting  stamps 397 

evidence  admissible  on  former  tnal  may  be  used  on,  wnen 763 

NEW  YORK  CIVIL  OODE,  presumption  as  to  continuance  of  life. . .  .200,  n. 

as  to  survivorship  when  parties  die  in  same  calanuty 203 

estoppels  abolished  by   89,  n. 

confession  made  to  priest  inadmissible  without  consent  of  party  con- 
fessing .•••• 917,  n. 

S0f$rfnc9B  «r#  to  paragrapht  (§§)  notptiffm, 
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NEW  TORE  CIVIL  GODB-MfittmMrf.  pabjiobabbs  (H) 

infonnatiuD  aoqiiii«l  hy  medifial  men,  when  inadmiisible  in  oiTil  Boit . .  916 
ms  to  interpretation  of  instminent  parUy  written,  pertly  printed. . .  .1130,  n. 
ae  to  how  lar  a  wife  ie  a  competent  witnees  for  or  against  husband  . .  1367 

as  to  refreshing  memorj  of  witness  by  writings 1406 

as  to  contradicting  and  discrediting  own  witnesa 1426,  n. 

as  to  proving  own  witness  has  made  inconsistent  statements 1426,  n. 

as  to  compiling  witness  to  answer  retpeeting  his  previona  conyio- 

tlon 1437,  n. 

as  to  pretectiBg  witness  from  self -crimination    • 1454,  n. 

as  to  comparison  of  handwriting    1869,  n. 

KEW  YORE  CRIMINAL  CODE,  tran8a0ti<m  before  grand  jury,  how 

far  held  secret  by • 943,  n« 

NEXT  FRIEND  (see  Frock^m  Am^). 

NEXT  OF  EIN,  deoision  as  to,  in  snit  for  administration,  binding  in  snit 

for  distribution  1678 

NICENAME,  evidence  of  legatee  being  called  by,  admissible  to  explain 

will 1210  etseq. 

NISI  PRIUS  RECORD,  with  poetea  indorsed,  not  evidence  of  judgment  1570 
exceptions  to  the  rule    ^ 1573 

NOBLEMAN,  how  to  be  described  in  indictment 293 

NOISOME  BUSINESS,  by-law  regulating,  how  proved  (sub  tit.  *<  JPublie 

ReaUh'') 1657-8,  n. 

NOLLE  PROSEQin  makes  co-defendant  in  crimioal  trial  competent 

witness,  when 1357 

NOMEN  GENERALISSIMUM,  wbat  is,  m  an  indictment 290 

NOMINAL  DAMAGES,  in  case  of,  rule  as  to  iright  to  begin 383 

NOMINAL  PARTIES  (see  iW^   741-2 

NON-ACCESS,  strict  proof  of,  required  to  rebut  presumption  of  legitimacy    1 06 
husband  and  wife  incompetent  to  prove    950 

NON-COMPOS  (see  Intanity^  Lunacy,  Lunatic), 

NON-PAROCHIAL  REGISTERS,  not  evidence  ..1592,  n.,  1595,  n.,  1601,  n. 

unless  deposited  with  Registrar-Geneial    1592,  n.,  1695,  n.,  1601,  n. 

many,  d^msited  in  custody  of  Reg^trar-Greneral  (sub  tit.  *'  Births^  ^. 

Rtai9tcf  ")    1504-21,  n. 

of  what  these  oonsLst 1504-21,  n. 

inspection  of  lists  and  registers,  how  obtained 1504-21,  n. 

in  civil  cases  proved  by  certified  copies,  under  rules  as  to  notice,  &c. 

(sub  tit-  *'^WA#,  #1?.  Begutert ")  1601,  n. 

in  criminal  cases  originals  must  be  produced 1596-7,  n.,  1601,  n. 

party  must  give  opponent  notice  to  use  certified  copies  of  (sub  tit. 
'^Birthc,^,  RegutcTi*') 1601,  n. 

NON-PRODUCTION  OF  EVIDENCE,  presumption  from 116 

NON-RESIDENCE,  burthen  of  proof  in  proceedings  against  clergyman 

for 377 

NONSUIT,  judge  on  opening  speech,  and  without  hearing  evidence^  cannot 

enter  a 1719,  n. 

in  County  Courts,  effect  of 1719  &n. 

now  no  bar  to  future  action    1719  &  n.,  k  Addenda 

ra.  L  cndc  with  \  971. 
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NOTARY,  when  pnUio  seal  of,  jndiciallj  notioed 6 

notarial  instruments,  how  prored • 424 

affidayits  sworn  belorey  how  proTed 12,  1667-8 

NOTE  (see  BiU  of  Exehange). 
Judge's  notes  (see  Jvdgi), 

note  or  memorandum  (see  Memormndmn,  M§mQry^  SUUmU  ofFrmudt), 
bought  and  sold  (see  Bought  amd  Sold  Noiet), 

NOT  GUILTY  BY  ST ATUTE  (see  ^«ii#ni/ i««i»)    811-16 

NOTICE  (see /wrfWfl/ JVb/iw) 4-21 

of  dishonour  (see  Bill  of  Exehtmg$), 
to  produce  (see  Notie$  to  Produce) . 

of  action,  to  parties  aoting  in  pursuanoe  of  Statute   ••...     312 

neoessity  for,  question  for  judge 38 

to  produce  notice  of  action,  unnecessary 450 

to  admit  (see  Notice  to  Admit) 724a-24i 

of  bankrupkry  in  the  Oazette,  admissibility  and  effect  of. .  1549,  1663a-4,  n. 
party  intoidmg  to  use  certified  extract  of  non-parochial  register  must 

give  opponent  (sub  tit.  **Birthty  ^e.  Begieten *') 1601,  n. 

of  intention  to  prove  devise  by  probate 1760 

form  and  effect  of  such  notioe,  and  on  whom  served 1761 

to  quit  domestic  service,  ia  a  month's  warning  84a,  177 

to  quit  a  yearly  tenancy  is  a  year,  except  where  arrangement  made  . .      34 

legal  effect  of 807 

what  amounts  to  waiver  of,  by  landlord  807 

to  waiver  of  objection  to,  by  tenant    809 

legal  effect  of  waiver  of    807 

to  produce  notice  to  quit,  unnecessary • 450 

service  of,  on  tenant's  servant,  sujfficient    182,  n. 

service  of,  proved  by  indorsement  on  copy  in  writing  of  deceased 

solicitor    698 

receiving  without  objection,  how  far  an  admission 809 

advertisements  in  Gasette  and  newspapers,  when  evidence  of 1665-66 

may  be  sent  by  post,  when 180  k  n. 

of  objection  to  voter,  under  Election  Act,  how  signed    1 102 

duplicate  of  such  notice,  stamped  at  Post-office,  how  signed 1 102 

of  appeal  from  decision  of  Revising  Biurrister,  how  signed 1102 

of  appeal  to  quarter  sessions,  how  signed,  and  what  it  must  contain.  .1102a 

of  cnargeability  under  Poor  Law  Acts,  how  signed  and  served 1103-4 

of  appeal,  under  Poor  Law  Acts,  how  signed  and  served,  and  con- 
tents of  1103-4 

given  by  London  County  Council,  how  authenticated 1105 

how  served 180,  n. 

verbal,  maybe  proved,  though  also  written,  unless  writing  necessary..  4 1 4- 15 
of  proceedings,  now  far  necessary  to  validity  of  foreign  judgment. .  1729-30 

NOTICE  TO  ADMIT,  rules  of  Court  as  to 724a 

either  party  may  give  notioe  of  intention  to  give  in  evidcmoe  any 

document    724a,  724a 

form  of  notice  to  admit  documents 724a,  n. 

either  party  may  five  notioe  to  admit  facts  nine  days  before  trial ....  724h 
such  adnussion  omy  available  on  the  particular  trial 724b 

form  of  such  notice 724h,  n. 

form  of  admission  of  facts  under  notioe 724h,  n. 

admishion  of  documents  or  facts,  how  proved 724r 

party  refusing  to  admit  after  such  notice  to  pay  costs  of  proof  . .  724a,  724h 

unless  judge  certifies  that  refusal  wa^t  reasonable 724a,  724h 

party  griving  unnecessary  notice  to  admit  documents,  to  pay  costs. . . .  724b 

no  costs  allowed  for  proving  documents  unless  notioe  given     724a 

except  when  omission  saves  expenses    724a 

notioe  to  admit  documents  must  be  given  a  reasonable  time  before  trial.. 724a 

Btftremee  are  to  pearagraphe  {\\)  mUpaget, 

(134) 


INDEX. 

NOTICE  TO  AJDWrr—eontinued.  PAIllosatbs  (H) 

effeot  of  refaaal,  without  objecting^  to  sufBoieDoy  of 724b 

effect  of  admission  under,  '*  saying  just  exoeptionB " 724b 

admission  of  document  under,  waives  objection  to  document  on  g^und 

of  interlineation    724b,  1819 

diflpenses  with  attendance  ai  attesting  witness  724b,  1847 

effect  of  variance  in  description  of  document  724o 

costs  of  proof  not  allowed  if  witness  examined  to  other  facts 724o 

does  not  admit  authority  by  which  document  had  been  written 724o 

proof  of  inspection  imnecessary,  opportunity  of  inspecting  sufficient. .  724D 

now  far  necessary  to  identify  document   724d 

party  admitting  may  rely  on  valid  objection  to  admission  of  docu- 
ment  724Dfn 

e.  g.  that  it  is  merely  secondary  evidence 724D  (1) 

party  may  be  required  to  admit  foreign  document 724a 

ancient  public  documents  to  be  proved  by  experts,  not  witiiin  rules  . .  724b 

affidavits  not  within  rules    724b 

costs  of  explaining  and  producing  such  documents  allowed  though  no 

notice  to  admit 724b 

caution  required  in  admitting  under  notice 724f 

otherwiBc,  par^  may  be  entrapped  into  making  too  large  an  admission  724r 
rules  as  to,  in  rrobate  Division 724a  (1^,  n. 

in  Divorce  Court    724a  (11,  n. 

on  Revenue  side  of  Queen's  Bench  Division 724a  (1),  n. 

in  County  Courts 724a 

under  Public  Worship  Begulation  Act,  1874   724a  (1),  n. 

NOTICE  TO  PBODUCE,  whM  neoewnry^  to  let  in  secondary  6videnoe..440-42, 

1817 

if  document  be  in  possession  of  adversary    .«•••• 440 

evidence  of  this,  miat  sufficient 440 

instrument  in  hands  of  privy  of  adversary   ..••••     441 

notice  must  be  in  writing 442 

and  so  far  as  civil  proceedings  are  concerned,  in  a  special  form 442 

form  of  notice  in  civil  proceeding's 442,  n. 

on  whom  it  may  be  served 442 

what  it  should  contain    • 443-44 

time  and  place  of  service 445-47 

proof  of  service 448 

applies  to  new  trials 447 

waives   objection   if,  on  production   of   instrument,   interlineationa 

apx>ear  in  it 1819 

i/ohm  not  neeestary : — 

1.  in  case  of  duplicate  originals  or  counterparts 440b 

2.  in  case  of  a  notice 449,  450- 1 

8.  where  defendant  must  know  he  will  be  charged  with  possession 

and  called  upon  to  produce  inatrument    408,  n.,  449,  452 

e.  g.  in  trover  for  written  documents 407,  452 

or  indictment  for  stealing  documents    408,  452 

4.  where  adversary  has  got  possession  by  force  or  fraud 449,  453 

5.  in  favour  of  merchant-seamen 449,  454 

6.  where  adversary  or  his  solicitor  has  admitted  loss  of  insti'u- 

ment 449,  455 

7.  where  adversary  or  his  solicitor  has  instrument  in  court. . .  .449,  456 

costs  of,  where  it  comprises  unnecessary  documents 45Ca 

can  solicitor  be  ordered  to  search  papers  in  court  P 456 

party  served  with,  not  bound  to  produce  document  required    ....   1817 
what  is  the  proper  time  for  calling  for  production  of  documents 

under 1817 

production  of  papers  under,  does  not  make  them  evidence   1817 

unless  party  calling  for  them  inspects  them 1817 

party  ref  usmg  to  produce  document  under,  cannot  put  it  in  aM  hitf 

evidence 18IS 

rU,  J.  mdt  vfith  ;  971. 
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nfuMl  to  prodnoe  after,  nuses  praraniiUoii  thAt  doeument  waa 

stamped   117 

raiaee  no  other  legal  praaamption  againat  party 117 

bat  maj  prajodioe  jury  against  him 117 

renden  it  nnneoesMrj  to  oaU  attesting  witnesa 1847 

KOTOBIBTr  (lee  JETMnsy,  MtptOaUm),  evidenae  ol,  when  admissible. ...     677 

NOVELTY  of  a  design  for  a  mannftiotore,  question  for  joiy 46a 

NXJISANCE,  existeaoeof,  question  for  jnrj 46a 

committed  by  serraut,  when  master  criminally  answerab^  for   1 16 

defendants  and  wives  competent  witnesses  on  indictment  for 1360,  n. 

KULLITT  OF  KAKBIAGE,  admission  by  wife  of  former  marriage  win 

not  suffice    768-9 

when  presumption  of  impotence  arises • 194 

sentence  of,  will  bastardise  child  «»  vmiAv  «»  m^ 1676,  n. 

MULLUH  TEMPUS  OOCURRIT  KEGI,  when  maxim    defeated  by 

presumption 130-2 

NUL  TIEL  HECOBD,  on  plea  of,  how  record  of  same  court  proTcd  ....  1636 

of  different  court  proved..  1636 
on  trial  of  issue  of,  what  amendments  are  allowable 237 

KUHBER,  allegation  of,  need  not  be  prored  (see  Vtariame$) 286 

of  legatees,  effect  of  mistake  in 1223 

KUMBER  OF  WITNESSES,  when  more  than  one  necessary 952-71 

to  establish  treason  (see  TVmmni) 962-58 

when  treason  consists  of  personal  injury  to  SoTcreign 968 

in  treason,  two  mast  see  copy  of  indictment,  &o.,  delivered 1373 

time  for  objecting  to  noo-compliaace  with  this  regulation 1373 

to  prove  perjury  (see  Fnyury)    969-63 

in  case  of  breach  <rf  promise  of  marriage .9641,  1356 

in  oases  of  bastardy 964 

general  rule  of  law    ,...«.. 966 

to  estaUish  a  claim  against  a  dead  man*s  estate •     966 

in  Ecclesiastical  Courts 966 

oorroboration  of  accomplices 967-71 

of  informers  971 

of  attesting  witnessee  required  to  verify  particular  documents  (see 
AttMting  Witneuet). 

NUNCUPATIVE  WILLS,  excluded  from  Wills  Act 1060,  n.,  1062 

OATH,  should  be  administered  reverently 1387 

must  be  administered  in  form  binding  witness's  conscience 1388a 

form  of,  in  different  religions 1388,  n. 

witness,  on  so  desiring,  entitled  to  have  administered,  Scotch  form  of. .  1388 

testimony  must  in  general  ba  given  upon  affirmataon  or   1378 

exceptions  : — 

(1)  in  oases  under  the  Criminal  Law  Amendment  Act,  1886   ....  1389b 

(2)  in  cases  under  Prevention  of  Cruelty  to  Children  Act,  1894  . .  1389b 
(S)  certain  aborigines  in  Uie  British  colonies 1378,  n. 

when  affirmation  or  declaration  substituted  for 1382-89B 

in  cases  of  official,  extra-jndidal,  or  voluntary  oaths    .1389,  n. 

person  having  no  religious  belief,  may  nudce   solemn   affirmation 

instead  of     1882 

rule  requiring,  extends  to  jurors,  judges,  l^eers,  and  sovereign  ....  1379-81 

what  courts  and  persons  oompetoit  to  administer 1386 

forms  of  administering •••••••• •>• •*•  1388  ft  n. 

Mrf$r§ncu  arv  Uparagrmpha  ({})  nU  poget. 
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depositioDB,  to  be  admusible,  must  have  been  taken  upon    464-6 

ezaminatioa  of  maoman^  vanorting  to  h«fe  been  tacan  opon,  inad- 
missible  896-97 

tbiB  role  of  qaestionable  policy 896 

confessionfl  made  on,  when  admissible  .........  ^ 898 — 901 

House  of  Commons  and  its  Committees  oan  administer 1281 

answer  by  peer  to  bill  in  Equity,  need  not  have  been  pnt  in  upon  .  • .  •  1380 

admissions  on,  not  conclusive  .••• «... 867 

but  nearly  so 867 

OATHS  ACT,  1888  (see  Table  of  SiatuU%,  61  &  62  Vict.  e.  46). 

proTisions  of  the  • •••  1382 

enables  persons  objecting  to  be  sworn  to  affiirm 1382 

form  of  affirmation  under    1382,  n. 

affirmation  in  Scotch  form  may  be  taken  under,  if  so  claimed  by  witness  1388 
form  of  Scotdt  oath  under 1388,  n. 

OBJECTION  to  evidence,  when  and  how  taken 1 881» 

to  competency  of  witness,  time  and  mode  of  taking  .  • 1392> 93 

to  any  matter,  how  far  waived  by  aoquiesoenoe • • 809-14 

OBLIGEE  (see  BonO^, 

OBLIGK)B  (see  B<m^. 

OBLITEBATION  OF  WILL,  effect  of ,  under  Wills  Act 164-6,  1069 

OBSTBUCTIONS^  on  a  Ykm  by  jury,  may  be  ordered  to  be  removed  ....  663-6 

OCCUPATION  (see  Oeeupier,  Use  tmd  Occupation), 

OCCUPIER,  declaration  bj,  against  piopiietary  interest  (see  Intcrcd)  •  .684-86 
of  premises,  prinul  facie  owner • • . .  123,  686 

OCULAR  INSPECTION  {wee  Inspection  by  Jury) bU  ct  teq. 

OITENCES  (see  Crimec^  Felony,  Misdemeanor)  what  are  local 281-2 

punishment  for,  when  barred  by  Statute  of  Limitations 76-8,  ft  n. 

OFFENSIVE  TRADES,  proof  of  by-laws  as  to  (sub  tit.  "  Fublie  EeaUh  ") 

1667-8,  n. 

OFFICE,  acting  in,  when  admission  of  appointment • 801-3 

appointmenc  to,  when  presumed  from  acting • 171 

presumption  arising  from  course  of  business  in 176 

entries  and  declarations  in  course  of,  when  evidence  (see  Course  of 

Office  or  Business) 697-713 

actions  to  perpetuate  testimony  respecting  claims  to 644 

effect  of  recognition  of  official  character  ^  others .801-3 

OFFICE  BOOKS  (see  Fublic  Becords  and  Documents). 

OFFICE  COPT  (see  Copy). 

OFFICER,  when  instrument  of  appointment  of,  need  not  be  produced.. 171,  461 

signature  of,  need  not  be  proyed,  when , 7 

committing  offenoe  abroaa,  horw  examination  of  witnesses  tiJran  . . .  .600,  n. 

OFFICIAL  ACTS,  when  privileged  (see  Frivileyed  Communications)  . . .  .939-48a 
presumption  of  due  execution  of 143-71. 

OFFICIAL  CHARACTER  of  persons  signing  documents  need  not  be 

proved,  when 7 

must  be  proved,  when 703 

Vol.  I.  ends  with  {  971. 

(137) 


INDEX. 

(if) 


OFFICIAL  DOCUMENTS  (see  PuhUe  JUeartb  and  DoeummU), 

OFFICIAL  RECEIVEB  IN  BANEBUPTCT,  appointment  of,  most  be 

judicially  noticed 1660 

oertifioate  of,  aa  to  aooeptanoe  <rf  oompoaltion  bj  creditor,  oonclnaiTe 

evideDoe •. 1660 

appointment  of  aasiataDt,  must  be  jadioially  noticed    1660 

devolution  of  estate  vested  in,  on  death,  zeaignation,  &c.,  of 1016 

may  administer  oaths  for  certain  pmpoaes •••• 1386 

OFFICIAL  BEGISTEBS  (see  Fublie  DommeiUs). 

alphabetical  list  of  documents  which  are •••••••••••••••.  1696  ft  n« 

alphabetical  list  of  documents  which  are  not 1692  k  n 

OLD  STYLE,  evidence  of  custom  inadmissible  to  show  feasts  in  lease 

referto •..., 1166 

OLD  WRITINGS  {BOoAneieiU  WHtin^g). 

OLEBON,  laws  of,  as  to  dereliotion  .• 207,  n* 

OMISSION  in  record,  how  far  amendable  (see  Amendment). 

to  plead  or  traverse,  wheu  conclusive  as  an  admission  (see  J.dmiMum»).S22'2S 
in  will,  cannot  be  supplied  by  parol  evidence 1166-67 

OMNIA  RITE  ESSE  ACTA,  presumption  as  to,  in  case  of  awards  by 

public  officer  (see  I^eeumptions) 143-60,  1684 

ONUS  PROB  ANDI,  devolves  on  the  afarmant 217,  364  ^  m?. 

reasons  for,  and  tests  of  rule   364  et  aeq. 

substance  and  not  form  of  issue  looked  at    364 

examples  of  rule  366-6 

1st  exception — when  disputable  presumption  in  favour  of  affirmative  367-70 
when  presimiption  of  innocence  throws  on  prosecutor 

or  plaintiff  proof  of  negative  matter 113,  371 

unless  burthen  of  proof  shifted  by  statute    371 

instances  of  statutable  shifting  of  proof. .  372-4  ft  n. 

2nd  exception— when  facts  peculiarly  within  knowledge  of  party 376a 

right  to  beffin^  importance  of  rules  respecting 378 

1st  rule — party  on  whom  onus  probandi  lies,  must  begin 379 

1st  exception — when  defendant  admits  whole  pnm&  fiaie  case  of 

plaintiff 379-80 

2nd  exception— plaintiff  seeking  substantial  unliquidated  damages 

must  begin 381-2 

to  what  cases  this  exception  does  not  apply   383 

2Dd  rule — ^when  any  one  of  several  issues  lies  on  plaindff ,  he  must 

begfin,  if  he  will  undertake  to  gfive  endence  upon  it  . .     384 

practice  as  to  calling  evidence  in  reply 387  et  eeq. 

when  court  will  review  decision  of  ludge  respecting  right  to  begin   . .     387 

when  plaintiff  or  prosecutor  entitled  to  reply 387  et  eeq. 

when  Attomey-G^eral  entitled  to  reply •••• 890 

OFERA,  primary  proof  of  publication  of,  is  production  of  printed  musio. .    409 

OPERATION  OF  LAW,  surrender  of  lease  by,  what  (see  Statute  of 

Fraude)    1006-lS 

when  presumed  ....     138 
assignment  by,  in  case  of  heir  at  law,  administrator,  executor  de  son 

tort,  and  married  woman 1016 

in  cases  of  bankrupts,  debtors,  and  convicts 1016 

merger  by,  when  not  allowable 1014 

Rtferencee  wre  to  paragraphe  (}§)  notpagu^ 
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OPINION,  onoe  entertained,  presnmed  to  oontinne 197 

witness  cannot,  in  general,  speak  to 1414,  1470-70A 

when  witness  may  testify  as  to  his 1414-17,  1868 

when  experts  may  testify  as  to  their  (see  Experts)   1417-25,  1470-70A 

witness  testifying  as  to  his,  may  be  guilty  of  perjury    962,  1416 

of  counsel,  privileged  from  disclosure 911 

of  foreign  counsel,  also  privileged  .  • .  • 920 

OFTIMUS  INTERPRES  REBUM  TJ8US,  application  of  maxim. .  1205  H  teq. 

ORAL  admissions,  to  be  received  with  great  caution 216,  861 

confe8sioins  to  be  similarly  received 862 

statements  of  deceased  relatives  admissible  in  matters  of  pedigree  ....     648 

against  pecuniary  interest,  whether  admissible 670 

in  course  of  office  or  business,  whether  admissible 708 

contract,  cannot  waive  in  part  or  vary  statutory  written  contract  ....  1 143 
may  perhaps  wholly  waive  such  contract  before  breach . .  1143-43A 
testimony  (see  Parol  Evidence ^  and  Vivd  Voce). 

of  witness  on  former  trial,  how  provable   546 

ORDER  OF  PROOF  (see  Omu  Proband!). 

ORDER,  what,  may  be  made  on  an  admission  in  pleadings    827 

ORDERS  (see  Ritle»y  Standing  Ordert)  issued  by  Grown,  Mvy  Council,  or 

any  principal  departmcfkt  of  government,  how  proved 1527 

jurisdiction  must  appear  on  face  of 147 

of  removal  (see  Eemoval), 

of  discharge  of  bankrupt,  how  proved,  and  effect  of 1549,  1750 

respecting  other  matters  in  bankruptcy 1459,  1748-52 

of  all  competent  tribunals,  evidence  in  nature  of  reputation 624-27 

e.g.  of  Commissioners  of  Sewers  as  to  repair  of  sea-walls.  ......•••••     626 

interlocutory,  inadmissible 626 

in  Council,  when  private,  not  judicially  noticed 18 

how  proved 1527,  1663-64 

when  conclusive  evidence    .  • .  • • 1664,  1771 

of  judges  (see  Judge), 

(A  justices  (see  Juetieee), 

of  old  Court  of  Chancery,  how  proved    1534,  1540-41 

of  inferior  courts  (see  Inferior  Court*). 

under  Diseases  of  Animals  Act,  1894,  efiPect  of  ...  • 1778-80,  n. 

ORDERING  WITNESSES  OFT  OF  COURT  (see  mtneesee),  practice 

as  to    1400-2 

Scotch  practice  as  to  separating  witnesses  after 1402 

ORDNANCE  STORES,  party  charged  with  possession  of,  must  prove  his 

authority   372-4,  n« 

ORDNANCE  SURVEY,  English,  inadmissible  to  prove  title    1770b 

Iritth,  also  inadmis»dble  for  this  purpose 1770b 

sometimes  admissible  on  questions  other  tiian  tide 1770b 

ORIGINAL  DOCUMENTS,  alphabetical  list  in  which  it  is  necessary  to 

produce 1596-7,  n, 

ORIGINALS  (see  Counterpart,  Duplicate  Originah), 

ORTHOGRAPHY,  of  two  writings  may  be  compared 1871 

OUSTER,  judgment  of,  in  auo  warranto,  against  incumbent,  conclusive 

upon  those  claiming  title  of  office  under  him   1689 

OUTGOING  TENANT  (see  Tenant). 

OUTLAWRY,  jnd^ents  of,  are  judgments  in  rem •••••..  1675,  n. 

in  dvil  proceedmg^,  now  abolished 1676,  n. 

rU.  I.  endt  wUh  i  971. 
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TASUSRkTBB  (f  f) 

OUTSTANDING  SATISFIED  TERHS,  whm  presiinied  to  be  snzieiidw.  136-7 
deterauiiatioii  of,  by  8  &  9  Vict.  c.  112 136 

O  VEBSEER,  appointment  of,  presumed  from  aotang  171 

notices  by,  of  chain^ability  and  appeal  under  poor-law,  how  signed  and 

serred 1103-4 

relief  given  by,  how  far  endenoe  of  settlement  •..••••.•••••     805 

OYEBT  AOT  (see  TWommi). 

OVEBTUBES  OF  PACIFICATION  (see  Cbrnptwrnim), 

OWNER  of  land,  declaration  of,  against  proprietary  intereeta,  when  ad- 
missible against  privies 684-86 

conveyance  of  legal  estates  to,  when  presumed   • 133-5 

not  interfering,  while  stranger  sells  property,  bonnd  by  sale 845 

of  dup  (see  Ship). 

OWNERSHIP,  presumptions  as  to  (see  Preiumptums,  Botmdariei) 119-36 

acts  of,  in  one  pact  of  waste,  mine  or  river,  evidenoe  of  title  to  another . . 

828-5  &  n. 

hearsay  evidenoe  of  reputed,  admissible    577 

not  neoessaiy  to  allege,  in  osrtain  indictments 294 

OXFORD  UNlVERSrrr,  court  of,  governed  by  statute  law    20,n. 

OYSTERS,  in  indictment  for  stealing,  how  bed  may  be  described 282 

London  customs  respectiag,  provable  by  hearsay  •     618 

oyster  beds  in  Ireland,  lioences,  how  proved  (sub  tit.  '*  lUherUsj  Ire^ 

land") 1601,  n. 

admission  and  efPeot  of  (sub  tit.  *  *  Oyater 
ruhery  {Ireland)  Aa*')  ....  1778-80,  n. 


PALACES,  privileges  of  Royal,  judicially  noticed    • . . .  •        5 

PALACE  COURT,  records  of,  where  deposited    1485,  n. 

PALATINE  COURTS,  how  attendance  of  witnesses  compelled  before    . . 

1293-1309,  n. 

PAPERS  (see  Private  Writinge,  Public  Iteeordt  and  DoeumenU,  Writmge^ 
Ancient  Writinfft,  Spoliation), 

PARAGRAPHS,  reading  of  some,  does  not  let  in  others  in  same  news- 
papers  ••• • ••..    732 

PARAMOUNT  (see  Title). 

PARAMOUR,  admissibility  of  letters  to,  in  suits  for  divorce   768-69 

competent  witness  in  Divorce  Division 1355a 

not  bound  to  answer  questions  reepeoting  adultery    1S55a 

wife  of  supposed,  competent  witness  on  Uke  terms 1355a 

PARDON,  how  proved    1626 

renders  it  compulsory  on  witness  to  answer  criminating  questions  ....  1458a 
promise  of,  when  it  excludes  confession 884-86 

PARENTS  may  give  evidenee,  how  far,  to  bastardise  their  issue  950-51 

presumption  respeotinff  parent  and  child,  when  name  the  same 195 

against  deed  of  gift  from  ehUd  to 151 

not  bonnd  to  pay  debts  of  child,  even  for  necessaries 195 

attestation  required  to  deed  appointing  guardian  of  ohfldren,  by  ....  1110, 

l«39.4l,  n. 

MrfereHeei  are  toparagraphe  (}f)  mUpagee. 
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FABIB,  nuariage  registen  kept  by  BritUh  aml)aMador  at,  inadmlAsible 

(mbtit.  '' Marriaff§  Mt^ittsny  4t,")    1693,  n. 

PARISH,  inspeotum  of  books  of,  bj  paxuhionfin  or  fltnmgen  1497 

of  registers  of  (sab  tit.  *'  £irtht,  ie.  £$guter»''\  .1604-21,  n. 
xegisten  are  offloial  doonments  (sab  tit.  **  Birlkt,  %e.  Eegi&Un ''). .  1696,  n. 
provable  by  exammed  or  certified  oopiee  under  seal  of 

Register  Office  (sab  tit.  <<  Birth$,  ^.  BeguUrt  *')....  1601,  n. 
admissibUty  of  extracts  from  lotel  registers  oertified  by 

clergyman,  saperintendent  registrars,  &c 1601,  n. 

what  is  the  prop^  place  of  costo^  of 661 

boondaries  of,  not  jadioiaUy  noticed ••...       17 

provable  by  reputation 613 

by  yerdicts  and  jndgments  inter  alios. •.•....   1688 

modus  proYable  by  reputation 618 

must  be  alleged  and  proved  on  indictments  for  what  offences 281 

inhabitants  of  (see  InhabiionU). 

officers,  appointment  of,  presumed  from  acting ..•••..     171 

PwARK,  stealing  or  destroying  trees  in,  to  value  of  £1 286 

PARLIAMENT  (see  Hou»$  of  Lordty  Heme  of  Oommono). 

privileges  of,  judicially  noticed 6 

presumption  in  favour  of  proceedings  of • 84 

members  of,  not  liable  to  arrest,  when 84b 

either  House  of,  presumed  to  act  within  its  jurisdiction   84 

rolls  of,  in  custody  of  Master  of  Rolls 1486,  n. 

journals  of,  may  now  be  proved,  and  how • 7-8,  18,  1629 

admissibility  and  effect  of 1661 

statements  made  in,  not  to  be  disclosed • 946 

admissibility  and  effect  of  Queen's  speech  in  opening   1661 

at  addreeaes  of  either  House  of 1661 

proof  and  effect  of  certificates  of  papers  being  published  by  order  of 

(sub  tit.  «  Farliamemlary  JPoperg  'M 1611,  n. 

of  certificates  of  costs  of  private  bills  (sub  tit.  '^Por/ta- 

nmttary  CotW) 1611,  n. 

tfane  and  place  of  sitting  of,  judioiaily  noticed 18 

PARLIAMENTARY  ELECTIONS  ACT,  1868  (see  TabU  of  StaHUst, 
31  &  32  Vict.  c.  126). 

PARLIAMENTARY   AND    MUNICIPAL    REGISTRATION   ACT, 
1878  (see  Table  of  SttUvtee,  41  &  42  Vict.  o.  26). 

PARLIAMENTARY  WITNESSES  OATHS  ACT,  1871  (see  !Mle  of 

Statutes,  Zi^Z6  Yiot,c.S^)    1281 

PAROL  EVIDENCE,  not  primary  evidence  to  ptove  contents  ol  doon- 
ments (see  Beet  Evidence) 896-403 

when  admissible  though  written  evidmoe  on  same  point  (see  Beet 

Evidence) , 404-17 

inadmieeible  to  vary  writings  : — 1132-67 

especially  where  by  statute  transaotioos  moat  be  evidenced  by 

writing 1026,  1188 

rule  extends  to  records,  deeds,  wills  and  instruments  required  by 
statute  or  common  law  to  be  in  writing,  as  evidence  of  con- 
tracts      1138 

does  not  apply  to  reoeipta  cr  loose  memoranda    1184 

forgery,  fraud,  illegality,  or  want  of  execntion,  provable  by  parol  1136 

■o  duress,  or  want  or  fidlure  of  consideration 1187 

evidence  of  oral  agreement,  constituting  a  condition  upon  which 

the  performance  of  written  agreement  depends,  may  be  given. .  1185 
admitted  to  prove  that  will  was  not  executea  the  day  it  bore  date . .  1 1 60 

Vtl.  I.  muU  tfUA  i  on. 
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admitted  to  show  amoimt  .of  aeawortfainefls  implied  in  marine 

inauranoe 1170-71 

on  equitable  gromida  to  reform  or  rescind  writinn  ....  1139 
to  show  wiittoi  agreement  waited  or  diaoharged,  wnen . .  1 14 1-42 

if  agreement  be  by  deed,  inadmisrable 1141 

£d  case  of  statatory  written  agreement,  how  far • 1143 

of  written  agreements  at  common  law • 1141 

ofwills    1146 

distinction  between  revooation  of  will  by,  and  ademption  of 

legacy  by 1146 

pioof  of  collateral  parol  agreement  admissible •••«•••  1147 

oontemporaneons  writings,  admissible,  when 1148 

strangers  may  disprove  written  statements  by  parol 1149 

when  admissible  to  contradict  recitals  of  formal  matter  in  deeds  . .  1 150 

to  contradict  recited  date  of  instroments. .......  1150 

iUnstrations  of  rule  rejecting,  to  vary  writings   1151-57 

cannot  contradict  or  tbit  examinations  of  prisoners  893 

how  far  admissible  to  add  to  examination  of  prisoners 893 

aimisnbh  to  explain  writingt : — 1168 

1st.  whsr§  tpritittf  tminteUigibie  or  nueeptible  of  two  moaningt 1 158 

forei^  langoaffe,  shcnrthand,  cypher,  illegible  writiiig 1 159 

pcoyincial,  locad,  technical,  or  obsolete  language 1169 

§9idmie$  of  utago^  when  admissible  to  explam  language  in 

writing 1160-64 

not  admissible  to  eontradict  or  yary  what  is 

plain 1165-67 

admissible  to  annex  incidents 1168 

e.g.  days  of  grace  allowed  on  bills 1168 

holidays,  incident  to  contracts  for  hiring 

•'  and  service 1168 

title  to  heriot,  though  not  expressed  in 

lease 1168 

title  of  lessee  to  an  away-gfoing  crop  . .  1168 
role  annexing  incident  apphes  to  all  contracts  respecting 

transactions  where  known  usages  prevail 1170 

examples  (see  Annexing  Incidents) 1170-86 

the  usage  must  not  be  repugnant  to  contract 1187 

doctrine  of  expressum  faoit  cessaie  taciturn  806,  1187 

the  usage  need  not  be  immemorial  or  uniform 1188 

meaning  of  *' custom  of  the  country"  with  reference  to  hus- 
band^   1188 

where  trade  established  for  a  year  or  two • 1188 

party  against  whom  usage  adduced  may  prove : — 

1.  its  non-existence 1 189 

2.  its  illegality  or  unreasonableness 1189 

3.  that  it  formed  no  part  of  agreement. 1189 

evidence  on  these  points  may  be  gfiven  by  way  of  anticipation . .  •  1 189 

explaining  documents  by  usagfe,  dangerous 1190-92 

whether  conversations  admissible  to  explain  ambiguous  con- 
tract    1193 

Sod.  where  neeeeeary  to  identify  pertone  or  ihinge  mentioned  in  writinge  1 194 
circumstances  surrounding  author  of  instrument  admissible . .  1 194 

illustrations 1195^1200 

ffrounds  for  quaching  order  of  removal 1200 

mtention  must  ultimately  be  determined  hj  language  of 

instrument 1201 

question  not  what  paj?ty  intended,  but  what  his  wooils  express.  1 201 

deelaratUnu  of  intention^  g^erally  inadmissible    1202 

except  1.  when  description  alike  applicable  to  two  subjects. .  1202, 

1206  et  teq. 
2.  to  rebnt  or  fortify  an  equity  (see  Rebutting  an  Eqmtg) 

1227-31 

Befereneee  are  toparographa  ({§)  notpagee. 

(142) 


INDEX. 

PAROL  EVIDENCE- 0(m/tiifi«f.  pasaobaphb  ({{) 

except  3.  where  dooument  impeached  on  ground  of  fraud  or 

forgery 1181^ 

when  declaration  of  intention  receivable,  it  matters  not 

when  or  how  made 1209 

ancient  documents  explained  by  actn  of  author  1204 

ooUateral  statement  made  by  author  sometimes  admissible    . .   1210 

e.g.  writer*s  habit  of  misnaming  persons 1210 

distinction  between  latent  and  patent  ambig^ties 1212 

declarations  of  intention  cannot  explain  patent  ambiguities. .   1212 
not  always  admissible   to  explain  latent  am- 
biguities       1212 

1.  where,  from  extrinsic  evidence,  it  appears  that  persons 

or  things  are  not  described  with  legal  certainty  ....   1214 

2.  where  part  of  description  suits  one  claimant  and  part 

another ., 1216-17 

3.  where  one  person  or  thing  not  accurately  specified . .  1218-19 

doctrine  of  falsa  demonstratio  non  nocet  1218-21 

description  by  way  of  exception  or  limitation,  material 1224 

summary  of  ruleii  as  to  parol  evidence  to  explain  writings    . .   1226 
when  admissible  to  rebut  an  equity  (see  Rebutting  an  Equity) 

1227-30 

PABSON,  communications  to,  not  privileged    879,  916,  917 

confessions  induced  by  spiritual  exhoi  tation  of,  admissible 879 

attendance  of  witnesses  on  inquiry  under  Clergy  Discipline  Act  against . .   1 287 

liability  on  such  inquiries  to  cross-examination  of 1368 

presumption  against  deed  of  gift  to    161 

entries  m  books  of  deceased,  when  admissible  for  successor 688 

admissions  by,  when  receivable  against  successor  788 

admission  of  being,  from  acting  as  such 801 

presumption  of  being,  from  acting  as  such 173 

returns  made  by,  to  governors  of  Queen  Anne*s  Bounty,  admissible  . .  1772i. 
suite  against,  when  and  how  affected  by  Statute  of  Limitations. . .  .76-8,  n. 

burthen  of  proof  in  suits  against  for  non-residence    377 

deed  of  relinquishui  en  t  by,  must  be  enrolled    • 1119 

mode  of  enrolUng 1653 

how  proved    1663 

PART-ACCEPTANCE  takes  case  out  of  Sale  of  Goods  Act,  1893    1020 

meaning  of  (see  Statute  of  Frauds) 1045-49 

PART- OWNER,  admission  by,  effect  of 760 

PaRT-PAYMENT  takes  debt  out  of  Statute  of  Limitations,  when  (see 

Lifn'tatiurts,  Lord  Tenderden'a  Act) 1073,  1079-82 

by  one  co-contractor  does  not  bar  Statute  of  Limitations  as  to  others,  745-46 
payment  of  dividend  under  Bankruptcy  does  not  bar  Statute  of  Limi- 
tations     1079 

PART-PERFORMANCE  takes  case  out  of  sect.  4  of  Statute  of  Frauds, 

when 1019-43 

marriage  does  not,  under  sect.  4  of  Statute  of  Frauds,  amount  to  ... .   1035 

PARTICULARITY,  effect  of  averment  stated  with  needless   268-64 

PARTICULARS  of  complaint  made  in  case  of  outrage,  inadmissible  ....     581 
of  facts  cannot  be  proved  by  hearsay  in  matters  of  public  interest ....     617 

PARTIES  to  record  may  testify  (see  Ci>m;M^M<:j/)   1849 

though  they  have  addressed  the  jury  as  advocates 1391 

on  whose    behalf    action    brought    or   defended,  may  testify    (see 

Competency) 1349 

husbands  or  wives  of,  may  testify  (see  Competency) 1361-62 

may  be  examined  by  opponents  prior  to  trial  (see  Interrogatories) . . .  .621-42 
provisions  on  this  subject  under  Rules  of  Supreme  Court,  1883.  .621-42 

Vol.  J.  ende  unth  {  971. 
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iiot  entitled  to  aUowanoee  as  oidinarj  witDeases 1*248 

may  be  allowed  special  oosts  for  detention,  when 1248 

how  far  allowed  to  defeat  jod^^ents,  by  proving  fraud 1713 

may  be  ordered  out  of  Ooiurt,  if  witneaeee    1400 

effect  of  persons  being  made,  without  thmr  knowledge  or  conaent ....   1686 

identity  of,  how  established 1857-60 

character  of  person  suing  or  sued  as  executor  or  trustee,  administrator, 

unless  speoifioally  denied 307 

judgments  inter  partes,  oonolusiTe  for  or  against,  when    . . .  • 1684-90 

estoppels  by,  binding  on  privies 90 

admissions  by,  when  oonclusiYe  (see  Admimiont), 

evidence  against  privies  (see  IVvrMt) 787-92 

admissions  by  nominal,  effect  of,  as  against  real  parties 741 

hour  to  deal  with  defence  setting  up  release  by  nominal  plaintiff    ....     74 1 

when  privilege  from  arrest  (see  drrett) 1330-41A 

cannot  attack  character  of  own  vritneeses.  •.. 1426 

may  contradict  them,  when  (see  Witnetam) 1426 

may  prove  Uiat  they  have  made  inconsistent  statements,  whea 1426 

PARTITIONS,  under  8  &  9  Vict.  c.  106,  must  be  by  deed 992 

PARTNERS,  presumption  of  continuance  of  partnership 196 

presumption  where  partnership  continued  after  expiration  of  term    .  •     196 
fact  of  partnership  provable  by  acts  of,  without  producing  deed    ....     405 
sharing  in  the  profits  of  a  business  does  not  jwr  at  constitute  a  part- 
nership      184 

but  is  strong  evidence  of  it 184 

dissolution  of,  how  far  provable  bv  notice  in  G-azette  or  newspaper  . .   1666 

inference  must  be  raised  aliunde  that  party  had  read  the  noUce 1666 

how  this  may  be  done 1666 

presumed  to  be  interested  in  equal  tunoportions    184 

presumed  authority  of,  to  accept  bms,  &o 185 

to  pledge  each  oiher*s  credit 185 

how  far  they  can  bind  each  other  by  guarantees 185 

or  by  submission  to  arbitration 185,  n. 

books  kept  by,  when  evidence  for  party  who  wrote  them 812 

admissious  by  one,  when  binding  on  firm 743-54 

not  admissible  to  prove  partnership  itself 7&^ 

acts  and  declarations  of  one,  when  admissilue  against  others 598 

how  far  admismble  after  dissolution  ....     596 
part-payment  by  one  does  not  take  debt  out  of  Statute  of  Limitations 

as  to  others  60U,  745-46 

nor  does  written  acknowledgment  by  one 600,  744 

how  far,  if  acknowledgment  in  name  of  firm 6lU 

how  judgment  entered  and  costs  g^ven  in  these  cases    744 

what  remedy  agfainst  admission  by  one  in  fraud  of  others    749 

how  far  peaty  estopped  from  draying  partnership,  by  aUowing  his 

name  to  be  used  by  firm 840-43 

how  described  in  indictment    293 

meaning  of  **  cost-book  *'  among,  not  judicially  noticed  ••••..••••••        5 

PARTNERSHIP  (see  Fartnert). 

PARTY  (see  P«r/t#»). 

PARTT-WAI/L,  presumption  as  to  property  in    •••••• ••     120 

PASS-BOOK,  eateiee  in,  not  conclusive  against  bankers 859 

PASSENGERS'  AOT,  1855  (see  Table  cf  Statutes,  18  ft  19  Yiot.  o.  119),  in 

proceedings  under,  ship  preenmed  within  statute    372-4,  n. 

PATENT  AMBIGUITIES,  what  are    1212  ^^m^. 

declarations  of  intention,  inadmisoible  to  explain 1212 

Befereneet  an  toparagraphe  (f  {)  not  pagm. 

(144) 


IKDEX 

_  PABAGIUPHS  (j^) 

PATENTS,  how  proyed  (nee  Lettert  Fkfmt)    , 1601,  n. 

judge  to  interpret  specification  of 40 

infringeraent  of,  question  for  jury,  when 45a 

role  rejg^ating  eridenoe  on  action  for  infring^ement  of 315a,  n. 

proof  and  effect  of  judge^B  oertiftoate  tliat  validity  of,  came  in  question 

1611,  n. 

ixnitility  of,  presniiied  from  non-naer ,...  139-42,  n. 

lieensee  camiot  dispote  validity  of 848 

in  oontraot  for  sale  of,  what  warnmtiea  not  implied 1181 

PATENTS,  DESIGNS,  AND  TRADE  MARES  ACT,  1888  (see  Table 
ofSiatutu,  46  &  47  Viot.  o.  67). 

■eal  of  patent  office,  jndunally  notioed * 6,  n. 

patents  for  inventions,  how  proved    1601,  n. 

speoifioations,  disclaimers,  &o.,  how  proved 1601,  n. 

copies  of  patents,  &c.,  sent  to  Scotland  and  Ireland 1601,  n. 

certified  copies  of  those  copies  admissihle 1601,  n. 

registers  of  patent  office,  contents  of 1775a. 

may  he  inspected  and  copies  famished  1504-21,  n. 

how  proved 1504-21,  n.,  1601,  n. 

admissihilit^  and  effect  of   1775a 

inclode  registers  kept  under  repealed  Acts    1775a,  n. 

oertifloate  of  judgtn,  admissibility  and  effect  of 1611,  n. 

of  comptroller,  admissibility  and  effect  of 1611,  n. 

of  re^stration  of  designs  to  be  granted  by  comptroller  . .  161 1,  n. 

in  action  for  infringing  patent,  inspection,  when  granted 562 

particulars  of  infnngement  and  objection  to  validity  must  be  de- 
livered   815a,  n. 

evidence  confined  to  such  particulars    315a,  n. 

costs  in  these  oases    315a,  n. 

notioes  nnder  Act,  how  served 180,  n 

PATERNITY,  where  disputed,  evidence  of  resemblanoe  between  child  and 

alleged  father  admitted,  when 335 

PAUPER  (see  Removal,  Settlement  of  Pauper e), 

notice  of  chargeability  of,  how  si^ed  and  served    1 103-4 

proof  and  admissibility  of  certificate  of  ohargeability  of  (sub  tit. 

''Poor  Law'') 1611,  n. 

deposition  of,  as  to  settlement  inadmissible 568 

relief  given  to,  when  evidence  of  settlement 805 

examination  \(j  justices  as  to  settlement  of,  need  not  have  separate 

caption  to  each   892 

no  order  for  removal  of,  can  be  made  on  uncorroborated  evidence  of. .  964b 
though  party  sue  in  form&  pauperis,  his  witness  not  bound  to  obey 

subpoena  unless  expenses  tendered 1242,  n. 

PAWNBROKERS'  ACT,  1872  (see  Table  of  Statutes,  85  &  36  "^ot.  o.  93). 

presumption  of  ownerehip  arises  from  possession  of  pawn  tickets   ....     123 
when  persons  charged  under,  must  prove  lawful  excuse  for  their 

condition    372-4,  n. 

how  special  contracts  may  be  made  under    1099 

pawnbroker,  when  criminally  responsible  for  act  or  omission  of  servant    1 15 

PAWNEE  has  implied  power  to  sell  pledge,  when    1186 

PATEE  (see  BUI  of  Esehtmge^  SpedaUiee), 

PAYMENT,  when  presumed  from  bill  of  exchange  being  in  hands  of 

drawee 178 

from  promissoiy  note  being  in  hands  of 

maker  178 

from  receipt  for  posterior  daun 178 

when  striking  balance  on  set-off  is  equivalent  to    1081 

Vol,  /.  ende  ufith  \  971. 
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of  interest  or  part-payment  of  capital,  takes  debt  oat  of  Statute  of 

Limitations,  when  (see  LimUation*,  Lord  TenUrdm't  AH) 1079-83 

by  one  oo-contraotor,  aoes  not  bar  Statute  of  LimitatioaB  as  to  others.. 745-46 

may  be  prored  by  parol,  though' reoeipt  taken    416 

receipt  only  primi  lacie  eridence  of    • 859,  1134 

efleoc  of  indorsement  on  deed  of 96 

effect  of  statement  in  operative  part  of  deed  of •       96 

indorsement  of,  by  payee,  on  bill  or  note,  does  not  bar  Statote  ol 

LimitatioDB 691 

on  bopd  or  roeoialty  doea,  when  692 

whether  necessary  to  prove  aliunde  the  i&tb  of  indorsement    693-96A 

of  Tent,  not  oondusive  admission  of  landlord's  title   103 

PAYMENT  INTO  COURT  may  be  made  in  all  cases 831 

but  must  always  be  pleaded 832-37 

except  in  actions  against  justices 73a,  315 

how  pleaded  by  way  of  amends  in  case  of  libel   831 

when  actions  brought  against  parties  for  acts  done  in 

execution  of  office,  or  in  pursuance  of  statute   831,  n. 

admits  plaintiff's  claim  to  character  in  which  he  sues   803 

does  not  necessarily  admit  cause  of  action    832-7 

may  now  be  accompanied  by  defence  denying  right  of  action 832-7 

not  so  in  actions  for  libel  or  slander   • 832-7 

rules  of  Supreme  Court  relating  to 831,  lu 

admits  deed  in  action  of  coyenant,  though  execution  denied    1849 

PEACE,  offers  made  to  purchase,  inadmissible 795-96 

should  not  operate  ao  admission  of  cause  of  action • 795 

caution  respecting  such  offers ....••••• 797 

PEACE  OFFICER  (see  Qmstable,  liflice). 

PEACE  PRESERVATION  (IRELAND)  ACTS  (see  TahU  tf  SiatuUt, 
19  &  20  Vict.  c.  36,  Ir.,  28  &  29  Vict.  c.  118,  Jr.,  and  38  Vict. 
0. 14,  Ir.),  proclamation,  notices,  &o.  under,  proved  by  Ghizette..l663A-4,  n. 

PECUNIABY  INTEREST  (see /n<0f»fO 669-82 

PEDIGBEE,  why  hearsay  admissible  in  questions  of 635 

declarations  must  proceed  from  relations  by  blood  or  marriage   635 

whether  declarations  of  bastard  admissible 636 

declarations  of  husband  after  wife's  death 638 

hearsay  upon  hearsay,  admissible,  if  all  declarations  firom  relations  . .     639 

general  repute  in  family  admiseible   639 

relationship  of  declarant  must  be  prored  by  extrinsie  CYidence    640 

degree  of  relationship  need  not  be  proved     640 

declarant  must  be  dead  or  incapabk  of  beintc  examined    641 

if  so,  his  declarations  admissible  though  living  witnesses  might  be 

called 641 

reUtionship  and  death  of  declarant,  questions  for  judge 23a 

declarations  must  be  made  ante  litem  motam  (see  Lit  Moia) 628-34 

what  ar0  matters  of  pedigree  : — 642-47 

questions  of  descent  and  relationship     642 

fact  and  time  of  births,  marriages,  and  deaths    .••..     642 

evidenoe  must  be  required  for  some  genealogical  purpose    645 

e.  g.  to  support  defence  of  infancy,  letters  by  deceased  father 
of  defendant  stating  time  of  son's  birth,  inadmissible   ....     645 

hearsay  of  what  facts  admissible 643-44 

insdmissible • 643-44 

hearsay  evidenoe  of  locality 646 

Jkrmt  in  tphich  hearsay  admissible : — ••..... 648-57 

oral  declarations  of  deceased  relatives   ^ 648 

family  conduct,  as  recognition  of  legitinuicy,  or  illegitimacy  . .  •  •     649 

Btfertnoes  ar$  t^  paragraphs  ({{)  noipagMm 
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notice  or  non-notice,  or  dcacriptionB,  in  will 649 

entriee  in  Bibles,  &o 650 

correepondenoe  of  relatiyes,  redtala  in  family  settlements  or  deeds  661 
insoriptioos  on  tombstones,  family  portraits,  engravings  on  rings, 

charts  of  pedigree 662 

mnral  monuments  proyable  by  copy • 438,  663" 

doooment  must  be  recognized  by  family 664 

its  publicity  presumption  of  reoognition   664 

pedigree  compiled  xrom  register  not  shown  to  be  lost,  how  far 

evidence 666-66 

armorial  bearings  admissible  667 

experts  from  Heralds'  College  should  explain  them 667 

recitals  of  relationship  in  private  Acts,  cogent  evidence  of 1660 

inquisition  occasionauy  of  value  as  evidence  in  oases  of 1767 

PEDOMETER  presumed  to  work  accurately 183 

PEER,  sitting  in  judgment,  may  give  verdict  on  honour 1880 

might  have  answered  bill  in  Chancery  upon  protestation  of  honour  . .  1380 

cannot  be  examined  in  any  court,  except  upon  oath 1380 

whether  viva  voce,  or  by  interrogatories,  or  by  affidavit 1380 

if  he  refuse  to  be  sworn,  he  will  be  guilty  of  contempt 1380 

though  witness  in  trial  before  parliament  he  may  take  part  in  verdict..  1379 

as  much  a  juror  as  a  judge  in  such  trials 1379 

how  to  be  described  in  indictment 293 

when  daimaut  of  future  title  as,  may  bring  action  to  perpetuate 

testimony 644. 

PEERAGE,  presumption  with  respect  to  limitation  ofa..,« 212 

PEERAGES,  inadmissible 1786 

PELL  RECORDS,  in  custody  of  Master  of  Rolls  (see  Masttr  of  the  J2oat)..1486,  n. 

PENAL  ACTION,  within  what  time  it  must  be  brought   •••..     76b 

PENALTIES,  within  what  time  actions  for,  must  be  brought  76b 

difference  between  liquidated  damages  and,  question  for  judge 40 

questions  exposing  witnera  to,  he  is  not  bound  to  answer 1463 

extent  of  this  protection  (see  W\tne9Me9) 1463-68 

documents  exposing  witness  to,  he  is  not  bound  to  produce. .  •  •  • 468 

PENDENCY  of  ai^tion,  cannot  be  pleaded  by  one  joint  debtor   1691 

of  proceedings  in  error  or  appeal,  does  not  prevent  judgment  from 
being  a  bar 1721 

PERAMBULATION  evidence  of  boundaries,  when 618 

statements  by  perambulators  when  admissible •••••••••• 618 

PERJURY,  number  of  witnesses  to  prove ,. ..969-63 

one  witness,  and  confirmatory  circumstances • 969 

how,  when  several  assignments  of,  in  ^ame  indictment • 960 

whether  prisoner  can  be  convicted  of,  on  circumstances  alone  •••••...     961 

where  prisoner  has  made  two  opposite  statements  on  oath    962 

what  collateral  facts  may  be  proved  by  one  witness    968 

witness  speaking  to  belief,  mav  be  guilty  of 962,  1416 

oommitted  before  grand  jury,  how  to  be  dealt  with   943 

on  indictment  for,  in  affidavit,  deposition,  or  answer,  the  original  docu- 
ment must  be  proved    1636 

in  a  criminal  trial,  how  record  of  trial  proved    . .  1612- 14 

in  a  trial,  record  evidence  that  trial  was  had 1668 

what  sufficient  proof  of  prisoner  having  been  sworn. .  143-4 
willoonYiotbeaUowedcopy  of  deposition,  for  purpose  of  assigning?.. 1489,  n., 

16S5 

VoL  L  0nds  with  i  971. 
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dying  deolantioiM  inadmlnible  as  to ••••••..••..••• 715 

amendments,  when  allowable  indictments  for • 25*2 

materialitj  of  matter  sworn  to^  qnestioa  for  judge      45 

ooort  maj  award  ooets  to  witness  on  tiial  of,  or  of  subornation  of  ....  1254 

PERMISSIVE  OGCUPATION,  questions  zeqpeotmg,  for  jury 45a 

PERPETUATING  TESTIMONY,  mode  of 543-45 

Ord.  xxxTii.,  R.  35,  and  21  ft  2^  Vict.  c.  93    544 

depositions,  how  taken 545 

when  admissible   •     545 

PERSONS  LAWFULLY  AUTHORISED  (see  A^mt), 

PERSONAL  SBRVIOBS,  warranties  implied  on  oontracts  for 1183 

death  usually  terminates  oontraot  for    • 1184 

PEE^ONALTY,  what  is,  though  annexed  to  land 1041-43 

presumption  as  to  ownership  of,  from  possession    • 12S 

original  will  no  evidenoe  of  title  to    ••  1589 

exception  to  this  rule .«  1589 

PERSONATION  ACT,  1874  (see  Tablt  of  Statute*,  37  ft  88  Yiot.  c.  36). 

offence  against,  cannot  be  tried  at  Quarter  Sessions « . . .  •  1714,  n. 

PETITIONING  CREDITOR,  when  estopped  from  disputing  bankmptoy..    800 

PETTY  BAG  OFFICE,  is  now  part  ol  Enrolment  Department  of  Ocntial 

OfBoe 1647,  n. 

records  in,  provable  by  office  copies  • 1542,  n. 

what  records  are  deposited  in 1542,  n. 

proof  and  effect  of  certificates  of  documents  being  enrolled  in 1647,  n. 

PETTY  LARCENY  (see  Larcmy), 

PETTY  SESSIONS  (see  Jmtien). 

PEYERIL,  records  of  aboUshed  Court  of,  where  deposited 1485,  b. 

PEW,  entries  in  Testry-books,  when  CTidenee  to  support  title  to    ••••••..  1777 

PHARMACEUTICAL  CHEMISTS,  registratioQ  of,  how  proved    1638 

PHARMACY  ACTS  (see  TuhU  ofStoMUy  15  ft  16  Viot  e.  56,  and  31  ft  82 
Vict.  o.  121). 

PHOTOGRAPH  evidence  to  establish  identity    1612-14,11. 

PHYSICIANS  (see  JMhw/  Man),  inspection  of  books  of  College  of  ... .  1498-99 
may  sue  for  fees,  when 802-3 

PICTURE,  writing  required  to  evidence  oontraot  to  paint  a 1044,  n. 

PICTURES  of  ancestors  admissible  in  cases  of  pedigree 652 

PILOT,  presumption  against  owner  of  ship,  though  pilot  on  board 208 

fault  or  incapacity  of,  how  far  exempts  owner  from  liability 208  ft  n. 

PLACARDS,  how  contents  of ,  provable 418 

PLACE,  allegations  of,  unneceraary  in  body  ol  indictment 280-1 

sufficient  to  state  venue  in  margin 280,  n. 

exception  in  indictment  for  local  offences • 281 

what  are  local  offences 2S1-2 

ijlegations  of,  in  civil  actions,  immaterial 280 

of  £posit  for  writings,  what  is  proper  (see  Cuttody) 429-  34,  659-63 

Mtfertnfiu  ar§  ioparayrapht  ({()  notpaget, 
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TULCE^eoHtmutd,  pabiobaphb  (ff) 

of  birth  or  dea^,  may  be  proTed  by  register  onder  Registration  Act, 

when    1775 

when  and  how  far  pco^able  by  traditions  of  rela- 
tions    646-47 

PLAINTIFF,  competent  witness  for  himself  (see  Competmey)    1349 

compellable  to  testify  for  opponent  (see  Competency) • 1349 

cannot  split  his  demand    ....« ••••••....•  1703 

FLAT  (see  Dramatio  Piece), 

PLEADING,  objects  of  present  roles  of 299  tfT  m^. 

PLEADINGS  (see  lune.  General  leeue^  Amendment). 

now  regulated  by  the  Rr.  S.  G.  1883 299 

what  they  consist  of 300 

general  issue  is  practically  aboUshed SOS 

except  '*  not  guilty  by  statute  *'    .  •  •  • 31 1-15 

rules  of 301-8 

are  intended  to  prevent  either  party  being  taken  by  surpise 299 

allegations  not  denied  taken  to  be  admitted  (see  AdmiMsiont) 301,  824 

allegations  not  denied  deemed  to  have  been  denied,  when 829 

new  astdgnments  aboliehed 301  &  n. 

effect  of  joinder  of  issue    302 

may  be  amended 220,  226-42 

effect  only  of  documents  need  be  stated  in    1786 

illegality  or  insufficiency  in  law  of  any  contracts  must  be  pleaded 

specially 306 

doubtful  effect  of  this  last  rule 308 

representatiye  character,  when  disputed,  must  be  denied  specifically. .     307 

ought  want  of  jurisdiction  to  be  pleaded  f    310 

of  one  oo-defendant  no  evidence  for  or  against  the  others 754 

record,  apart  from  rules,  can  be  amended  so  as  to  raise  real  question 

in  dispute    241 

admissionH  in,  when  and  how  for  conclusive  (see  Admisaione)  . .  821-30,  1753 

how  proved 1586 

estoppels  generally  not  binding  unless  pleaded   •.•••.•..       91 

PLEADING  GUILTY  (see  OuiUy  and  Cotrfeseiont). 

PLEADING  OVER,  effect  of,  as  an  admission  (see  Adrnwions). 

PLEDGE,  witness  not  bound  to  produce  documents  which  he  holds  as  a. .     458 
when  pawnee  has  implied  power  to  sell  a 1186 

PLUNKET,  LORD,  his  observations  on  Statute  of  Limitations    79 

POACHING,  within  what  time  prosecution  must  be  commenced 76-8,  n. 

proof  of  place  must  correspond  with  allegation  282 

what  sufficient  allegation  of  locality 281-2 

POLICE  (see  Conetable). 

appointment  of,  presumed  from  acting 171 

credibility  of  testimony  of 57,  68-9 

confessions  made  und^  inducement  by,  inadmissible 879 

duty  of,  with  respect  to  taking  confession  of  prisoner 874,  882 

what  costs  sUowed  to,  as  witnesses  in  criminal  trial App.  vi  et  eeq. 

POLICIES  OF  MARINE  INSURANCE  ACT,  1868  (see  Table  of  Statutes, 

31  &  32  Vict  c.  86)  its  provisions 999 

POLICY,  PUBLIC,  excludes  what  evidence  (see  Privileged  Communica* 

tione)    908-29 

of  insurance  (see  Ineurance). 

POLYGAMY  (see  Bigamy). 

Vol.  I.  etuU  with  {  971. 
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FOOB-LAW,  orders  made  hy  late  Board  toadiing  settlemeat,  fto.,  of 

paupers,  effect  of    .' , 1762 

seal  of  late  Board,  iodioially  notiofd 6,  n. 

of  Irish  Commissioners  judicially  notioeci 6,  n. 

proviftions  goTeming  validity  of  orders  of  late  Irish  GommissioDerB    .  •   1 106 
attendanoe  of  witnesses  before  Irish  Commissioners,  how  enforced. . . . 

1293-1309,  n..  &  £rraU 

Aot,  when  it  allows  inspection  of  documents. 1504-21,  n. 

▼alnation  in  Ireland,  publio  documents 1595,  n. 

now  proved 1600,  n. 

effeet  of,  in  evidence 1777 

POOR-RATE  BOOKS,  how  probably  proved 409,  1600,  n. 

may  be  inspected,  when 1504-21,  n. 

furnish  what  proof    147a 

POPULATION  RETURNS  in  custody  of  Mastrr  of  Rolls 1485.  n. 

how  proved 1533 

PORT-DUTIES,  presumed  legal  from  long  enjoyment    130 

PORTRAITS,  family,  admissible  in  eases  of  pedigree 652 

POSSESSION,  presumption  of  ownership  from 123,  685 

what  constitutes  letting  into    103 

what  constitutes  recent 127a.- 7o 

declaration  by  person  in,  against  his  own  interest,  admissible   684-87 

presumption  of  guilt  from  recent  possession  of  stolen  property   .  .6-i,  127a-b 
of  guilt   from  possession  of   coining   tools,   bank-note 

paper,  &o 872-4,  n. 

of  fraud,  from  vendor  of  chattels  remaining  in    150 

of  forged  notes  or  bad  money,  admissible  on  charge  of  uttering 345 

of  bill  of  exchange  by  drawee,  presumption  of  payment  from 178 

ol  agrat,  when  possession  of  principal,  so  as  to  necessitate  notice  to 

produce    430 

anoient  (see  Ancient  JPoaMtaion) 658-67 

POST,  letters  sent  by,  presumed  to  reabh  destination  in  due  oonrse 179 

when  this  presumption  is  oonclosive  by  statute  or  rules  of  Court  .  .180  &  n. 

what  citations  in  Six)tland  may  be  served  through  the 180 

what  notices  and  orders  may  be  sent  by • .  • 180  k  n. 

oan  deiKMitions  under  oomnussion  be  sent  by  F • 1579 

POST-DATED  CHEQUE,  BILL,  ftc,  may  now  be  given  in  evidence  . .     850 

POSTEA,  indoTBed  on  Nisi  Prius  record,  cannot,  in  general,  prove  verdict  1570 

evidence  of  fact  of  trial  1573 

e.g.  to  let  in  testimony  of  witness  since  deceased  . .  1573 
perhaps  to  support  indictment  against  witness  for 
perjury  1573 

POSTING  OF  LETTERS,  when  presumed  from  ordinary  praotioe 182 

POST  LITEfii  MOTAM  (see  Xif  JTo^a) 628-34 

POSTMAN,  admission  of  being,  from  acting  as  such   801 

POST- MARK  evidence  of  letter  being  in  the  post  at  time  and  place 

specified 179 

how  proved ......•• 1417 

POST-MASTER  GENERAL,  orders,  regulations,  and  instruments  i<«ned 

by,  how  proved 1527 

POST  MORTEM  EXAMINATION,  fee  to  medical  man  for,  by  ooi-oner*s 

order,  making    1290,  bu 

Me/erencet  ar$  to  pamgrapht  ({{)  noipageim 
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POST-MORTEM  INQUISITION,  fee  to  medical  man  for  making  ez^ 

amination    1290,  n. 

mode  of  pruving  return  to  inquisition    1 582 

how  far  evidence  against  straug^r 1674 

POST-OFFICE,  appointment  of  person  employed  in,  presumed  from  acting?     171 
books  of,  admissible  as  public  documents  (sub  tit.  "  Public  OJIces^*)  1596-7,  n. 
provable  hj  examined  or  certified  oopies  (sub  tit  **  Fublie 

Books*') 1600,  n. 

when  letters  presumed  to  have  been  put  in ••••••• .179,  182 

TrcNAsury  warrants  relating  to,  how  proved 1627,  n. 

POST-OFFICE  (PROTECTION)  ACT,  1884  (see  Table  of  StatutM,  47  &  48 
Viot.  0.  76). 

POSTPONEMENT  OF  TRIAL  from  temporaiy  insanity  or  illness  of 

witness   472-8,  n. 

of  attesting  witness   1843a 

in  consequence  of  amendment 248-61,  n. 

whether,  can  be  made  to  allow  child  to  be  instructed    • .  •  •  • 1377,  n. 

POTATOES  not  within  sect.  4  of  Statute  of  Frauds 1042 

POWER  OF  ATTORNEY,  when  asrent  must  be  appointed  bj     985 

mode  and  effect  of  granting,  hy  Joint  Stock  Company  to  execute  deeds    989 

PRACTICE,  as  to  postponement  of  trial  (see  Fottponemmt  qf  Triat). 

as  to  amendments  (see  Amendment) 221-63 

as  to  admitting  accomplices,  and  requiring  confirmation    967-71 

as  to  the  order  of  proot,  and  right  to  begin  and  reply  (see  Onut  Frohandx), 

as  to  calling  for  production  of  documents  at  trial  . .  •  • 1816  $t  teg. 

of  conveyancers,  judicially  noticed 6 

of  superior  courts  of  law,  judicially  noticed , 19 

of  other  courts,  how  far  judicially  noticed 20 

PRAYER-BOOK,  entry  in,  admissible  in  matters  of  pedigree,  If  made  by 

relative ••..     660 

PREAMBLES  OF  STATUTES,  admissibility  and  effect  of 1660 

PREFERENCE,  when  presumed  fraudulent  in  bankruptcy  law    83 

PREGNANCY,  jury  of  matrons,  where  prisoner  pleads ••••••    664,  n. 

medical  man  may  assist  such  jury •••...•• 664,  n. 

presumption  as  to  age  for     » 106 

of  witness  may  be  ground  for  admitting  deposition,  when  .  • .  •  • 481,  n. 

PREJUDICE,  offers  made  without,  inadmissible 774,  796-97 

PRELIMINARY  INQUIRIES  ACT,  1861  (see  Table  of  Statuie$,  14  &  16 

Vict.  c.  49)  how  witnesses  made  to  attend  before  inspectors  under. .  1329,  n. 

PREROGATIVE  COURT  OF  CANTERBURY  (see  £eeleeiaiiical  Courts). 

PREROGATIVES  OF  CROWN  judicially  noticed « 

PRESCRIPTION  (see  Customs), 

private  prescriptive  righttn,  whether  provable  by  reputation 615 

Act,  within  what  time  title  to  incorporeal  rights  must  be  claimed 

under     76a  &  n. 

taking  case  out  of,  by  consent  or  agreement  by  deed  or  writing  .    1092 

right  to  passage  of  air  for  windmill  not  within    76a  k  n« 

daim  of  a  free  fishery  within  the  waters  of  another,  not  within 

76a  &n« 

PRESENCE,  meaning  of,  in  Wills  Act,  as  to  attestation    1062-65 

r«/.  /.  inds  wUh  \  971. 
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PRESENTATIONS  TO  LIVINGS,  nght  to,  not  proTsUe  hy  beanaj  . .     614 

register  of,  who  eotitled  to  isapect. .  1498-9 

PRESENTMENT  of  dhfique^  UU,  or  note  payable  on  demand,  time  allowed 

for ZOstttq. 

within  what  hours  allowable  •      3S 

in  Manor  Court,  when  adminible  as  reputation 623 

in  otW  cases 1773 

when  steward  oompeUable  to  produce  aa  witness  ....     460 

PRESUMPTIONS,  different  kinds  of  70 

leg^  must  be  pointed  out  by  judg^    , 25,  111 

legal,  eonduaiYe  or  disputable 70 

conclusive,  on  what  founded .71,  107-8 

when  conclusive  bj  statute 72-9 

at  oommnifi  law 80-106 

ptrtimUw  conelusive : — 

of  schemes  for  endowed  schools  being  duly  made    .•••••• •       72 

of  validity  of  valuation  lists  in  metropolis •      72 

of  bill  of  ezohaage  being  a  foreign  nil,  when 72 

as  to  smuggling 116 

of  payment,  from  non-dium  within  aiz  years  (see  LimUationM)   . .  73,  79 

of  title,  from  undiBputed  enjoyment   74a,  79 

of  religious  opinions,  from  usage  for  twenty-five  years    75o 

of  innooency,  from  non-proeeoution  (see  XiMt^a^MHi) 76-8 

of  knowledge  of  law,  both  civil  and  criminal 80 

of  malice  in  deliberate  publication  of  calumny 83 

in  false  representation 83 

of  plaintiff's  right  of  action  when  defendant  wilfully  neglects  to 

plead 83 

of  fraud  in  deed  delaying  creditorH  under  bankrupt  law    83 

that  testator  approved  of  will,  when 160 

of  criminal  intent,  from  what  acts 80-2 

that  party  intends  natural  consequences  of  his  acts    80-3 

in  favour  of  judicial  proceedings    84-6 

in  favour  of  regularity  of  what  formal  proceedingA   89 

of  prooeedings  leading  up  to  deed  under  21  &  22  Vict.  c.  72    ....       86 

in  favour  of  records 85 

in  favour  of  awards 86 

that  deeds  in  absence  of  fraud  were  executed  on  good  consideration      86 
that  goods  have  been  shipped,  when  bill  of  lading  negotiated. ...       86 

in  favour  of  ancient  instruments 87-8,  667 

estoppels  (see  E$ioppet) 8^102 

adnussions  in  judicio,  and  admistdons  acted  upon  (see  Admiuiam), 

respecting  infants  (see  It^ani)    104 

respecting  age  of  child-bearing 105 

respecting  legitimacy    106 

from  carrying  enemy's  despatches  in  neutral  ship 107 

from  spoliation  of  papers  on  capture  of  neutral  snip 107 

MtputablSj  nature  and  principles  of: — 109-10 

of  law  and  of  fact,  distinction  between Ill 

distinction  often  overlooked Ill 

oi  innocence 112-14 

when  met  hy  some  counter- presumption  114 

exceptions  to  presumption  of  innocence    115-15a 

of  guilt  in  odium  spoliatoris 116 

from  destroying  evidence 116 

from  withholding  evidence 116,  372-4,  555a,  804 

from  fabricating  evidence    117 

from  client  not  allowing  solicitor  to  disclose  confidential  oom- 

munications    117 

of  innocence  or  g^iilt,  how  far  affected  by  evidence  of  character. .  349-63 

of  unlawful  intent,  when  raised 118 

when  not 118 
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retpaotbig  boandaries  (lee  Bofvubry) 119 

land  between  high  and  low  water  mark 119 

ownenhip  of  a  Beveral  fliihery 119 

the  soil  01.  nnnavigable  riTen 119 

the  soil  of  naTi^able  rivers  and  arms  of  the  sea 119 

not  applicable  to  great  non- tidal  inland  lakes. ...     119 

owners  of  sarfaoe  and  of  minerals 121 

ownership  of  waste  lands • 122 

encroachments  on  waste  land  hy  tenant    122a 

kMwas  let  oat  in  flats    121 

right  of  lateral  support,  when  houses  or  doses  adjoining    121 

d  ownenhip,  from  poaeesidon 123-7 

of  title,  from  long  enjoyment 127t  131 

of  regiilarit7,  from  lapse  of  time 128'  30 

of  legal  origin,  from  long  usage 131 

of  Slants  from  the  Grown 130-31 

of  dedication  to  the  public 131 

of  oonveyanoe  of  legal  title 132-5 

of  surrender  of  lease  by  operation  of  law 138 

«f  snnender  of  outstaxiding  terms •...• ...••..  136-7 

id  title,  from  aoquiesoenoe  in  oUdms    139-42 

against  stale  deinands • 139-42 

of  inutility  of  patent,  from  non-user 139-42,  n. 

of  consent,  from  general  acquiescence 139-42 

of  guilt,  from  recent  possession 127a- 7o 

of  guilt,  from  possession  of  coining  tools,  &o 372-4,  n. 

ol  breach  of  neutralitj,  from  sale  of  ship 372-4,  n. 

oomia  rit^eses  acta  ..•.••... • 143-4 

as  appUed  to  offtoial  or  judicial  acta    143-7a 

cannot  give  jurisdiction  to  inferior  tribunals,  justices,  &c.  . .     147 
•a  applied  to  the  publication  of  highwaj  rates  and  poor  rates ....  147a 

to  private  acts 148 

that  bills  and  notea  are  founded  on  good  consideration 148 

that  lost  instruments  were  duly  stamped 148 

that  re?eraioa  was  got  in,  where  leasehold  dealt  with  as  freehold.     148 

vsapeoting  knowledge  of  contents  of  deeds  160 

execution  of  deeds 149 

fraudulent  deeds  void  hy  the  Statute  of  ElizabeUi . .  160-60A 

alterations  in  deeds 164,  1819 

deeds  of  gift,  and  voluntary  settlements 161,  158 

negotiation  with  heirs  apparent  and  reversions 163 

apportionment,  of  periodical  payments,  &o 159 

charitable  gfrants 166 

incumbrances  paid  off  by  tenant  for  life •••••     164 

joint-tenancy , 167 

equitable  fraud 161 

•xecutioin,  alteration,  revocation,  and  oonstruction  of 

wills  (see  JFilU) 160-68,  1066 

mistakes  in  wills    ••••.. 1216-28 

attestation  clause,  in  wills 1066 

abatement  of  legacies  in  wills 166 

bequest  of  annuities 166 

oomulative  legacies  and  double  portions 1227 

satisfaction  of  debts  by  legacies 1228 

legacies  to  executors 167 

undisposed  of  residuary  estate 167 

emblements , 167 

meaning  of  words  '*  children,**  *'  cousins,"  *'  family  "     168 
meaning  of  "moneys,"  '* furniture,'*  ** debentures," 

*' unmarried'*    , 168 

that  documents  were  made  on  day  ihej  bear  date 169 

sxoeptions  to  this  rule  {aeeDaU} .169,  682,  693-96A 

VoL  I.  tnds  with  )  971. 
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of  dne  appointmeni,  from  acting  in  paUio  oiBoe. .  •  • 171 

of  validity  of  mamage  de  facto 172 

of  marriage,  from  cohabitation .•,     172 

even  thoagh  commenced  in  adultery. 172 

exceptions  to  this  role 172 

respecting  professional  men,  from  their  acting  as  each. 173-4,  801 

from  osoal  course  of  trade  or  business 176-82 

of  conversion  in  trover,  from  demand  and  refusal 176 

that  contract  was  made  in  accordance  with  usage 181 

that  contracts  are  to  be  performed  within  reasonable  time   177a. 

that  bills  fonnd  in  hands  of  drawee  have  been  paid    178 

that  all  rent  due  has  been  paid  if  receipt  for  last  quarter  prodaoed    178 

as  to  what  constitutes  a  debt  or  a  loan 178 

respecting  right  to  determine  tenancy  from  year  to  year 170 

right  of  mortgagor  to  distrain  for  rent  as  bailifl  of 

mortgagee 176 

mortgages  which  have  been  paid  off ••.•••  176a 

the  hiring  of  servants 177 

the  accurate  working  of  scientific  instruments 183 

e.g.  clocks,  watches,  pedometers,    thermometers, 
aneroids,  anemometers,  gas  and  water  meters. .     183 

partners 184-5 

agents 186 

surgeons  and  apothecaries 174 

terms  of  tenancy  and  service  .« 176-7 

transmission  of  letters  by  post. 179 

notices  sent  by  post  from  offices  of  Supreme  Courts  . . .     180 
notices  and  documents  sent  by  post  under  Bankruptcy 

Act   180 

other  notices  served  through  the  post.  ..•••••• 180 

carriers  and  innkeepers 187 

negligence    187-8 

master  of  steam-vessels,  when  accident  occasioned  by 

collision    ..••     206 

Infants  (see /fi/ofiO 180 

oapaoity  of  io&nt  witnesses • 1377 

coercion  of  married  women 190-1 

agency  of  wife 192-3 

impotence 194 

parent  and  child  when  they  bear  the  same  name. .....     195 

continuance  of  human  affairs 196-7 

of  partnership,  &c. ...:  ..     196 

of  opinions 197 

of  life 198-201 

■nrviyorship 202-3 

the  foundering  of  ships 204 

.  the  seaworthiness  of  ships 205 

dereliction 207 

liability  of  shipowner,  though  pilot  on  board 208 

for  repairs  or  stores  ordered  by  master 208a 

domicil 209  - 1 0 

oopyhold  property ••• 211 

the  limitation  of  a  peerage 212 

the  capacity  of  dear  and  dumb  witnesses 1376 

zeligiouB  belief  in  witnesses 1385 

the  refusal  to  answer  questions   1467 

of  International  comity    218 

effect  of,  in  shifting  burthen  of  proof  (see  Omu  Fnbandi) 367-70 

offactf  nature  tmdprinetpl&t  of: — ••••• 214-16 

against  testimony  of  accomplice   ..•••••••• 216 

verbal  admissions    216,  861 

of  account  stated  from  production  of  I  O  U 124 


B/tftrmou  mr$  to  paragraphs  ({§)  mtpagmm 

(164) 


INDEX. 

PRESXJMPTIONS-^«Wl/f>»lwrf.  ^  PIBIOBAPHB  (}fl 

are  questions  for  jury  aided  by  adTioe  of  Judge  ••••••. 216 

what  raised  by  equity,  against  apparent  intention  of  instrument 

(see  Rebutting  an  Equity)  1227-28 

distinction  between  legal  presumptionB  and  rules  of  construction..  1281 

PRETENCES  (see  FalM  Preteneea). 

FBEVENTION  OF  CRIME  (IRELAND)  ACT,  1882  (see  Table  ofStatutm, 
45  &  46  Vict.  o.  25,  Ireland). 
enforoiDg  attendance  of  witness  under 1323,  n. 

PREVENTION  OF  CRUELTY  TO  CHILDREN  ACT,  1894  (see  Table    - 

of  Statutes,  57  &  58  Vict.  c.  41). 
children  may  give  evidence   not   on  oath  as  to  offences  summarily 

punishable  under • 1389d 

such  eridence  must  be  corroborated 1389d 

ohUd  may  be  punished  for  graving  false  evidence •••••• 1389d 

PREVIOUS  CONVICTION  (see  Certifcates,  Conviction) 1437,  1612-14 

admissible  to  rebut  evidence  of  prisoner's  good  character 352 

PRIEST,  Roman  Catholic,  confession  to,  not  privileged  879,  916-17 

PRIMARY  EVIDENCE  (see  Beet  Evidence). 

PRIMARY  MEANING  (see  Jflfoiitft^),  of  words,  what  is 1131 

words  must  be  interpreted  in  their,  when 1131 

PRINCIPAL  (see  Agent,  Jeeeuory), 

effect  of  recognition  by,  of  unauthorised  act  of  agent 605,  985,  1108 

debtor,  admissions  by,  when  evidence  against  surety 785-86 

felon,  confession  by,  no  .evidence  against  accessory 904 

record  of  conviction  of,  no  evidence  of  his  g^uilt,  as  against  accessory. .   1698 

PRINT,  instrument  partly  in  writing  and  partly  in,  how  interpreted  ....  1130 

PRINTED  NAME,  when  sufficient  signature 1029,  1060 

PRINTER  TO  CROWN  OR  PARLIAMENT,  what  documents  printed 

by,  want  no  proof 7-8,  1524,  1527,  1529 

PRIORITY  OF  DEED,  presumption  as  to  148 

PRISON  books,  admissible  as  public  documents   1595,  n. 

how  proved 1596-7,  n. 

in  case  of  Irish  prisons 1663-4,  n. 

effect  of 1776 

reg^erof  baptisms  and  marriages  inadmissible  (sub  tit.  **3aptiem,  ^. 

Eegiatert  ") 1592,  n. 

person  confined  in,  may  be  summoned  as  witness  by  habeas  corpus,  or 

judge's  warrant  or  order  (see  Attendance  of  WxtnesHee)  1272-76 

no  proof  required  of  handwriting  of  Gk>vemor  of  HoUoway  14,  n. 

PRISON  ACrr,  1877,  for  EngUnd  (see  TabU  of  Slatutet,  40  ft  41  Vict, 
c.  27). 

rules  under,  how  proved 1527,  n.,  1663a-4,  n. 

seal  of  Prison  Commissioners  under,  judicially  noticed 6,  n. 

PRISON  ACT,  IRELAND,  1877  (see  TabU  ofStatutti,  40  ft  41  Vict.  o.  49). 

rules  under,  bow  ]proved    1663A-4,  n. 

seal  of  General  Prisons  Board  under,  judicially  noticed 6,  n. 

— ■^■^^■^■~~^^^^^^'— ^■^""^™"""^  ^^^^■^^^™— "^^^^^■^"^■^-^^^■-^^ 
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PRISONER,  when  eridenoe  of  character  of,  admunble  lor    S5l 

agahut    352 

if  witneee  oaOed  to  character  of,  on  charge  of  felooy,  not  capital,  pro- 

eecutor  may  proye  previous  conviction 862 

made  to  attend  aa  witneee,  bj  habeas  corpus  (see  AttmtUmte  of  Wit^ 

neuM) 1 272-76 

by  order  of  judge,  when  1276 

in  County  (Joozts,  when  1276,  n. 

when  entitled  to  a  copy  of  the  indictment    1488-90 

may  enforce  attendance  of  witneMes 1260 

provision  for  payinflr  the  expenses  of  such  witnesses 1260 

when  court  may  order  costs  of,  to  be  paid  by  prosecutor 1260 

when  court  will  order  properiy  found  on,  to  be  restored 1260a 

confessions  by  (see  Cofrfe$sion»), 

examination  of,  by  magistrate 888-96 

by  coroner    901 

writings  in  possession  of,  operate  as  admiasions,  when 812 

errors  in  name  of,  may  be  ooneoted • 295 

PRIVATE  ACTS  OF  PARLIAMENT,  how  proved  7-8,1529 

admissibility  of  redtalB  in   1660 

PRIVATE  RIOHTS,  not  provable  by  reputation 61 6 

unless  perhaps  in  the  case  of  preNoriptive  right 615 


PRIVATE  WRITINGS,  when  evidence  aa  part  of  res  gestae  (see  Eemrtay, 

Contpiraton)    588,  595 

roles  governing  the  interpretation  of 1131-3i 

contemporaneous,  admissible  to  explain  each  other 1148 

contents  of,  not  provable  by  parol  (see  Be*t  Evidence) 396 

eroes-examination  as  to  cont^ts  of,  allowed,  though  not  produced    . .  1447 

mode  of  ^roceedinff  in  such  case 1447-49 

this  rule  is  probably  applicable  to  criminal  trisls 1449-50 

when  necessary  to  show  that  they  come  from  proper  custody    659-60 

what  is  proper  custody  of 432-4,  660-63 

inepeetion  and  productum  of^  before  trialf  how  obtained  : — 1786  et  teg, 

either  party  may  inspect  documents  x«f  erred  to  during  proceedings 

by  lus  adversary 1787-90 

mle  as  to  other  documents  1791-92 

former  practice  on  this  point  1793-95 

rule  as  to  professional  privilege 1793-93^ 

lien  is  no  ground  for  objection  to  production 1794 

inspection  might  be  g^ranted  to  obtain  evidence  to  answer 

opponent's  case 1795 

instances  under  former  law 1 795-95A. 

inspection  is  not  limited  to  documents  that  may  be  admissible  in 

evidence  1797 

when  production  may  be  ordered   1798 

practice  in  action  rererred  to  official  referee 1798 

in  action  referred  to  ordinaiy  arbitrator 1798 

mode  of  discovery  (see  Discovery). 

inspection  generally  confined  to  applicant  and  his  solicitor 1809 

when  inteq>reter  or  experts  mav  mspect 1809 

Inspection  in  Probate  and  Admiralty  Divisions  1810 

in  Bankruptcy  Courts    1810a 

in  County  Courts 1811-13 

under  Friendly  Societies'  Acts 1814- 16 

what  sufficient  excuse  for  non-production  of,  at  trial  (see  Secondary 

Evidence)    428-62 

when  lost,  what  search  sufficient  to  let  in  secondary  evidence  (see 

Lost  Instilment,  Custody)     429-35 

when  lost,  presumed  to  be  duly  stamped 117,  145,  148 

if  in  hands  of  opponent,  when  and  what  notice  to  produce  necessary 
{»ee  Notice  toProdmee) , 440-56a,  1816 

Eefereneee  mre  to  paragraphe  (f{)  net  payee. 
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party  served  with  notioe,  not  bound  to  prodnoe 1816 

alter  notioe,  what  is  the  proper  time  for  oalling  for  production  . .  1817 
production  of  papers  upon  notioe,  does  not  make  them  evidence . .  1817 

nnless  opposite  party  inspects  them 1817 

party  recusing  to  prodnoe  document  after  notioe,  cannot  put  it  in 

as  his  evidence 1818 

alteration  in,  effect  of  (see  Alteration^   , 1819-37 

mutilated  documents,  when  admissible,  if  coming  frctm  proper 

custody    1838 

what  must  be  attested  (see  Attettmg  JFitmu) 1830-4 1 ,  n. 

necessity  of  calling  attesting  witness  (see  Attsatmg  JFUneMs) ....  1842-56 
proof  of  identity  of  party  to  suit  with  person  executing 

instrument  (see  Identity) 1867-60 

modes  of  provmg  handwriting  (see  HtuukoHting)    •••••...  1862-78 

PRIVIES  (see  Fublie  S^orde  and  XhnmenU^  Strangen). 

different  kinds  of 00,  787 

in,  blood,  as  heir  or  oo-parcener 90,  787 

by  estate,  as  feoffees,  donees,  lessees,  assignees,  joint  tenants,  and 

sucoessiTe  bishops,  rectors,  and  vicars    90,  787 

in  law,  as  executors,  administrators,  lords  by  escheat,  tenants  by  the 
courtesy,  tenants  in  dower,  husbands  suing,  or  defending  in  right  of 

their  wives    90,  787 

estoppels  binding  upon. 90 

unless  privy  would  be  aggrieved  or  dofrauded  by  conduct  of  his  party      90 

admissionfl  evidence  against 787-94 

e.  g.  declarations  of  ancestor  admissible  against  heir  787 

of  intestate  against  administrator •«.. 787 

of  landlord  against  tenant 788 

of  bishop,  rector,  or  vicar  against  successor    788 

but  declarations  of  executor  not  admissible  against  special  adminis- 
trator   787,  n. 

nor  of  tenant  against  reversioner    789 

how  far  declarations  of  lessee  of  tithes  against  vicar 789 

of  tenant  in  action  for  recovery  of  land  against  landlord  defendant    789 

of  assinior  of  chattel  against  assignee 790 

only  when  identity  of  interest  between  them •  • . . .     790 

as  where  assignee  is  mere  representatiye  of  assignor 790 

or  has  acquired  title  vdth  notice  of  admission • 790 

or  has  purchased  stale  demand   700 

e.  g.  indorsee  taking  bill  after  due,  or  witiiout  consideration    701 

declaration  of  prior  holder  of  bill  iuadmissiUlie,  when    701 

possession  of,  when  possession  of  party,  so  as  to  make  notice  to  produce 

necessary 441 

judgments  inter  partes  binding  on^  when ••••• 1682-90 

PRIVILEGE  of  copyright  (see  Copyright), 

of  witness,  as  to  not  answering  questions  (see  Witneuee) 1453-68A 

of  witnesses,  parties,  counsel,  and  solicitor,  as  to  arrest  (see  ^rrMr).. 1330-41 

of  Parliament,  judicially  noticed 6 

of  royal  palaces,  judicially  noticed    •• 6 

PRIVILEGED  COMMUNICATIONS, 

rebut  presumption  of  malice    • 118 

when  admissible 008-51 

1.  communications  between  husband  and  wife    • 909a 

extent  and  meaning  of  rule    •••... 909a-10a 

2.  made  to  legal  advieevy  principle  of  exclusion    •••• 91 1-23 

who  are  iocluded  in  rule  as  legal  advisers   •  •  •  •  • 911,  920 

counsel  or  solicitor , 911 

interpreter,  intermediate  aoent,  solicitor's  town  agent,  foreign 
counsel,  barrister's  or  soBoitor's  derks 920 

Vol.  L  mde  with  {  971. 
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perhsDA  exeoator  of  solicitor,  as  to  papers  of  dient  ooming  to 

bis  hands 922 

medical  men  not  within  rule •••  916 

dergymen  and  Roman  Catholic  priests  not  nithin  rnle 916 

propriety  of  extending  rule  to  clergymen 917 

clerks,  bankers,  stews^s,  confidential  friends,  not  within  rule.  91 6 

perhaps  licensed  conveyancers 916 

privilege,  that  of  client 922 

rule,  how  applicable  when  legai  advuer  interrogated 913 

oommunioation  need  not  relate  to  litigation  commenced  or 

anticipated 913 

must  relate  to  matters  within  ordinary  scope  of  legal  adviser's 

duty 913 

trustees  and  mortgagees,  how  far  protected  from  producing 

title-deeds  of  cestais  que  trust,  or  mortgagors 918 

rule  applies  though  client  stranger  to  suit  919 

documents  in  hands  of  solicitor  to  trustees  of  bankrupt 919 

party  not  bound  to  produce  document  need  not  disclose  its 

contents   919 

where  solicitor  has  violated  his  trust 922 

documents  not  inadmissible  because  illegally  taken  from  him.  922 

solicitor  must  have  been  acting  as  legal  adviser 923 

no  regular  retainer  necessary • 923 

person  not  solicitor,  consulted  as  such •....  923 

rule,  how  applicable  when  client  interrogated 924-25 

has  been  held  to  extend  to  any  communication  before  any 

dispute   924-25 

rule,  when  solicitor  acting  for  opposite  parties    926 

protection  remains  for  ever,  unless  removed  by  dient 927 

protection  does  not  extend  to  crimes 912,  929 

exceptions  to  rule 930 

Ulufitration  of  these  exceptions    931-37^ 

solicitor  turning  informer  as  co-conspirator 931 

statements  made  before  retainer,  or  after  emplovment  ceased.  931 

•olicitor  consulted,  but  not  employed,  being  under-sheriff   . .  932 
offers  of  compromise  made  between  parties  in  presence  of 

solidtor    932 

information  communicated  to  solidtor  from  collateral  quarters.  932 

questions  asked  solicitor  as  to  matters  of  fact 933 

solicitor  may  prove  client*  s  handwriting 934 

may  identify  nis  client  as  having  sworn  an  affidavit 935 

must  state  facts  upon  which  his  opinion  of  testator's  capadty 

founded    935 

must  state  address  of  client  who  is  concealing  his  reddence . .  935 

rule  does  not  extend  to  unnecessary  communications 936 

solicitor  as  attesting  witness  must  prove  execution  by  client . .  936 
cannot  stete  whether  document  intrusted  to  him  was  duly 

stamped 937a 

or  bad  erasure  upon  it 937a 

8.  Judjfs$f  crHtraiorty  and  eounsel,  not  bound  to  testify  as  to  matters  in 

which  they  have  been  judicially  or  profesdonally  engaged  ....  938 

reasons  for,  and  extent  of,  rule 938 

4.  Beerets  of  State^  exduded  fn^m  public  policy 939 

communications  to  government  for  detecting  crimes 939 

channels  of  information— informers 940-41 

proceedings  of  grand  jurors 942-43 

of  petty  jurors,  grounds  of  verdict 944 

of  Property  Tax  GommisBioners    • 945 

statemento  within  walls  of  parliament 946 

official  communications  to  government  officers 94  7-4  8a 

5.  how  far  evidence  can  be  rejected  on  grounds  of  indee0ney^  or  of 

it\iury  to  feelings  or  interest  of»tranger» 940 

Brference*  are  toparagraphe  ({{}  notpagm* 
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PRIVILEGED  COMMUNICATrONS-<?<m«iMttrf.  pabiobaphb  (}}) 

non-access  could  not  be  proYed  by  husband  or  wife  960 

how  far  parents  oan  bastardise  their  issue 951 

effect  of  plea  of  justification 341 

jury  must  determine  whether  communication  made  bonA  fide  ....       44 
court  will  decide  whether  die  occasion  justified  the  oommunioatioii      44 

PRIVY  (see  iVif;t«»). 

PRIVY  COUNCIL  (see  also  Judicial  Committee  of  Frivy  Chuneil). 

orders  issued  by,  how  provable • 1627|  1662 

PRIVY  SEAL  judidany  noticed  6 

PRIZE,  judgment  of  Court  of  Admiralty  on  questions  of,  condusiye, 

when 1675,  n. 

of  foreign  Courts  of  Admiralty,  effect  of    1725a,  1783 

Prize-fight,  parties  attending  a  fatal,  guilty  of  manslaughter 968 

do  not  require  corroboration  as  aooompHcee 968 

PROBABILITY,  what  constitutes 61 

of  statement,  one  test  of  truth 61 

PROBABLE  CAUSE,  question  for  judge 2$ 

in  suit  for  malicious  prosecution  jury  may,  but  not  bound,  to  find 
malice  from  want  of    # 118,  n, 

PROBATE,  what  it  is 1688 

what  proof  required  before  it  will  be  g^ranted 1688 

when  granted  in  case  of  will  loet  or  destroyed 436 

how  proved,  when  granted 425,  1689 

how  proved,  when  lost  or  destroyed 1589 

revocation  of,  how  proved   1689,  n. 

when  evidence  of  will,  in  case  of  realty 1769-61 

if  proved  in  solemn  form,  and  heir  and  devisees  cited    1769 

if  notice  of  proving  devise  by,  given 1760 

conclusive  and  sole  evidence  of  executor's  title    1688 

exception  in  case  of  will  of  wife  made  in  pursuance  of  a  power.  .1688,  n.,  1712 

stamp  on,  how  far  proof  of  assets 860 

grant  of,  ifl  a  judgment  in  rem  1675,  n. 

is  it  CTidence  for  defendant,  on  indictment  for  forging  the  will 1677 

does  not  exdude  evidence  of  testator's  insanity,  where  executor's  title 

not  impeached    1677 

may  be  defeated  by  proof  that  testator  is  alire    1714 

granted  by  diocesan,  how  defeated  before  January  11,  1868    1714 

effect  of  foreign 1738 

proviog  devise  by 1760 

not  evidence  to  prove  appointment  of  testamentary  guardians 1761 

PROBATE,  OLD  COURT  OF,  seal  of,  judicially  noticed 6 

also  of  registries  of    6 

Srobate  granted  by,  how  proved    426 

ocuments  of,  where  deposited  and  how  inspected 1487 

PROBATE  DIVISION,  seal  of,  judicially  noticed 1590,  n. 

powerH  of,  judicially  noticed 19 

has  same  rules  of  evidenne  as  other  Divisions  of  High  Court    ....  675,  966a 

proceedings  in,  when  taken  or  sworn  abroad,  how  proved 12 

notice  to  admit  documents  in    724a  (1),  n. 

attendance  of  witnesses  in,  how  enforced 1283 

scale  of  remuneration  to  witnesses  in • -^PP-  iii 

probate  g^nted  by,  how  proved 426,  1689 

exemplification  granted  by  registrar  of 426,  1689 

effect  of  Sootch  confirmation  of  executors  sealed  by 1688,  n« 

Vol.  I.  endi  wUh  {  971. 
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FROBATE  BVnSlOS'-^-mHHnutd,  pabaqsafhb  (f f) 

oommitAona  to  examine  witneflses  granted  br 618 

inveintory-  exhibited  in,  how  far  admiadon  of  aaaeta 860 

doonments  of,  where  deposited  and  how  inspected 1487 

oiigioal  wills,  where  deposited  and  how  inspected 1487 

calendars  of  g^nts  of  probate  and  administration,  how  inspected  ....  1487 

xegiAter  of,  how  proTed    1600,  n. 

what  decisions  of,  judgments  in  rem 1675,  n. 

can  g^nt  probate  of  wills  relating*  to  realty    1769-61 

can  compel  disooTery,  when    1810 

can  enforce  prodnction  of  wills,  fro.,  when 1810 

FBOBATIS  EXTREMIS  FRiBSTJMUNTUB  MEDIA,  appUoation  of 

maxim • ••     128 

PROCESS,  service  of,  how  proyed  in  High  Gonrt 1586a 

in  Comity  Courts 1586b 

in  Courts  of  summary  jurisdiotion    ••••..  1586o 

PROCHEIN  AMY  (see  Oyardum),  admismons  by 742 

not  a  party  within  rule  maldng  judgment  evidence  for  or  against 
parties 1686 

PROCLAMATIONS  judicially  noticed 5&n.,  8 

how  proved • 1527 

admissibility  and  effect  of  recitals  in 1660 

•f  foreign  states,  how  proved 10,  1528 

of  colonies 9,  1528 

when  presumed  posted  by  authority 143-4 

PROCTOR  (see  Solicitor). 

PROCURATION,  what  documents  may,  or  may  not,  be  signed  by.  .1107  &  nn. 

PROCCTRINa  EVIDENCE,  costs  of,  when  allowed  1247 

PRODUCTION  of  documents  before  trial  (see  JHaeov§ry^  Frivots  Writing*, 
Public  Beeordt  and  Doeununts). 
at  trial  (see  Notiet  to  Prodiioe). 

when  witness  not  bound  to  produoe  documents 458-59,  1464 

witness  called  to  produce  a  document  need  not  be  sworn 1429 

if   unsworn,   cannot   be   cross- 
examined 1429 

of  wills  may  be  enforced  by  Court  of  Probate,  when 1810 

of  articles,  to  be  identified  by  jury 655-57 

presumption  from  non-production  of  evidence  ...•••..  1 16,  376a,  555a,  804 
presumption  of  title  to  documents  from  production    124 

PROFESSIONAL  confidence  (see  Privileged  Commmieatione) 911 -37a 

men,  presumptions  respectmg,  from  acting  as  such 173-5,  801-3 

entitled  to  what  allowance  as  skilled  witness    1247  ft  -^PP-  i-iz 

treatises  may  be  referred  to  by  experts  to  refresh  memory,  when  . .  1422-23 

PROFITS  A  PRENDRE,  when  barred  by  Pkeecription  Act .75a  ft  n. 

how  taken  out  of  Prescription  Act 75a,  n.,  1092 

must  be  created  or  assigned  hy  deed    973-74 

how  far  sect.  4  of  Statute  of  Frauds  applies  to 1038 

PROHIBITION,  on  motion  for,  Queen's  Bench  will  reject  intendment 

that  inferior  Court  will  outstep  its  duty 147 

FROLIXnTin  affidavits,  effect  of  .•«• 1396c 

Brftrmem  mn  to  ptsragrt^ht  (}j)  noi  ptigu. 
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PROMISE  (lee  Breach  of  Promiaf,  Chnfsssion).  pa.baobaprs  (}{) 

ezoludes  oonfession,  when 872-86 

does  not  exclude  evidenoe  of  facts  ascertained  hj  confession    902-8 

most  be  by  signed  witing*  if  made : — 

1.  by  executor  or  a&iinistrator  to  pay  oat  of  his  own  estate 1019 

2.  by  any  man  to  answer  for  default  of  another 1019,  1030B-84 

to  pay  debt  barred  by  Statute  of  Limitations  (see 

Lord  TenUrdmCt  Act)  744-46,  1074-78 

no  one  docoment  need  contain,  in  cases  within  Statute  of  Frauds,  1026  et  teq. 
how  far,  need  appear  on  face  of  document  falling  within  Statute  of 

Frauds 1022-23 

what,  when  it  falls  within  Statute  of  Frauds,  must  appear  on  face  of 

written  document  containing 1024-25 

ratification  of,  by  infant,  no  long^er  valid  (see  Infant)   • 1084 

PBOMISSOBY  NOTE  (see  BUI  qf  Exelumge). 

PROOF,  defined   1 

burden  of  (see  Onus  Probandi)    , 364-90 

when  unnecessary  (see  JudieUi  Notice,  Preeumption), 

PROPER  CUSTODY  (see  CW*«0iy)    432-4,669-63 

PROPERTY,  presumption  of ,  from  possession 123 

finding  of,  in  consequence  of  confession,  admissible  when    902 

found  on  prisoner,  when  court  will  restore 1260a. 

on  indictment  for  malicious  injury  to,  unnecessary  to  allege  or  prove 
intent  to  injure  or  defraud  any  particnlaf  person   294 

PROPERTY  TAX  COMMISSIONERS,  how  far  bonnd  to  secrecy 946 

PROPOSAL  IN  WRITINa,  not  acted  upon,  need  not  be  produced  ....  405-6 

PROPRIETARY  INTEREST  {eee  Interea()    684-87 

PROSECUTIONS  (see  Indictment,  Malicioua  Froeecution). 

PROSECUTOR,  name  of,  must  be  proved  as  laid  (see  Variance)   293 

misnomer  of,  how  amended  (see  Amendment) 248-51  &  n. 

rules  for  describing,  in  indictment 298 

when  more  than  one,  what  sufficient  description    293 

not  competent  witness  when  he  has  addressed  jury  as  advocate 1391 

no  legal  right  to  address  jury  as  advocate   1391 

may  be  ordered  out  of  court  when  a  witness    1400 

wife  of,  admissible  for  or  against  prisoner   1365 

inducements  by,  will  exclude  confession,  when  (see  ConfeMion)    873 

expenses  of,  when  allowed  in  felonies  1254 

in  misdemeanors    1254 

in  offences  against  the  coinage 1253,  n. 

in  misdemeanors  under  Debtors  Act,  1869  ..  1255 

scale  of  such  allowances  as  fixed  by  Home  Secretary App.  vi 

rewards  granted,  to,  for  activity  and  zeal,  when 1257a 

may  be  ordered  to  pay  prisoner's  costs,  when 1260 

in  trials  for  rape,  bad  character  of  prosecutrix,  when  evidence   363 

when  specific  immoral  acts  of,  may  be  proved  .  .363,  1441 
may  be  cross-examined  as  to  immoral  conduct    1441 

PROTECTION  OF  WITNESS,  as  to  self-crimination  (see  Witnesses),.  1453-64 
as  to  arrest  (see  Arrest)    1330-89 

PROTECTOR,  consent  of,  to  dispossession  of  tenant  in  taU,  must  be  by 

deed  enrolled 1122 

mode  of  proof  of  such  enrolment    1650a 

Vol.  L  ends  with  {  971. 
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PROTEST,  of  bills  of  exchange,  must  be  attested  hj  two  witiie*«ee, 

wben    1110,  1839-41,  n. 

whsD  piesomed ..•.. •....     800 

of  foreign  bill,  how  prored 424 

FROYIDENT  SOCIETIES  (see  Friendly  Soeietiea), 

aoknowledgment  of  xegistrj  of,  by  whom  g^nted,  and  effect  of  (sab 
tit.  ''iHduatrial and  ProvuUnt  8oei»tie9  Act'') 1611,  b. 

PROVINCIAL  AND  UNITED   DIOCESAN   COURTS,  IRELAND 
(see  Dioeuan  Courti,  Irekmd), 

PROVISIONAL  COMMITTEE  of  intended  oompaay,  liabilities  ol    ....     84S 

PROVISO,  burthen  of  proring,  in  certain  oases  •  • 375-6a 

PROVOCATION,  eiridenoe  of,  in  mitigation  of  damages  in  action  for  libel    344 

PROXIES  in  bankraptoj,  )iow  appointed   1101 

difieranoe  between  voting  letters  and 1101 

PUBLIC  AUTHORITIES   PROTECTION   ACT,    1893  (see  TabU  of 
Staiutet,  43  &  44  Vict.  o.  42). 

proyisions  of • 7Sa 

payment  into  court  nnder •• •••••..•• •. .  .831,  n. 

PUBLIC  CONVEYANCES  (see  Lieenee). 

PUBLIC  DOCUMENTS  may,  nnder  Evidence  Act,  1861,  be  proved  by 

examined  or  certified  oopies 1699a 

alphabetical  list  of  what  are    1601,  n. 

alphabetical  list  of  registers,  Ac,  admissilde  in  evidence  as 1596,  n. 

alphabetical  list  of  registers  not  admissible  in  evideoce  as  not  being 

1592  k  n. 

PUBLIC  AND  GENERAL  INTEREST,  hearsay  adnussible  in  matters  of    607 

why  received 608,  617 

disfinctiom  between  matters  of  publie,  and  those  of  general,  interest . .     609 

in  public  matters,  reputation  from  any  one  admissible 609 

in  general  matters,  declarant  must  have  competent  knowledge    609 

when  such  knowledge  will  be  presumed    609 

examples  of  matters  of 613 

Dot  of  614 

is  reputation  admissible  respecting  private  prescriptive  rights  P 616 

hearsay  as  to  particular  facts  inadmissible  617 

reputation  admissible,  without  proof  of  exeroise  of  right 619 

against  public  rights 620 

fonns  in  whioh  hearsay  admissible : — •••  621-27 

oral  declarations 621 

recitals  in  deeds,  oopies  and  abstracts  of  deeds •..,     621 

maps,  how  far     622 

presentments  and  depositions  in  manor  courts 623 

verdicts,  judgments,  decrees,  and  orders  of  courts   • 624-27 

not  interlocutoTy  ordeis    .«. 626 

declarations  post  litem  motam  inftdmiiwrible  (see  Lit  Mota) 628-34 

PUBLIC  HEALTH  ACT,  1875  (see  TabU  of  Statutu,  88  &  39  Vict.  o.  66). 

limitation  of  actions  and  proceedings  under 76-8,  n. 

limitation  for  laying  informations  under 76-8,  n. 

when,  in  proceedings  nnder,  burthen  of  pioof  lies  on  defeodaai  .  .872-4,  n. 

notices  and  proceedings  under,  may  be  served  by  post 180  ft  n. 

inspection  of  rates  under    1604-21,  n. 

of  mortgages  on  rates,  and  of  register  of  voters 1604-21,  n. 

by-laws  made  under,  how  proved  1667-8,  n. 

rate-books  kept  under,  how  proved  (sub tit.  '*  Bate  Booke**) 1600,  n. 

B/tfereneei  mro  to  pmragr^^ke  (\\)  nvt  p9§e$, 
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PUBLIC  HEALTH  ACT,  lS76—eoniinued.  sasaobashb  ({f) 

proceedings  at  local  board  meetings,  how  prored   1783 

oontracte  exceeding  £50  made  hy  urban  sanitary  aathoii^  required  to 
be  in  writing  and  sealed,  under  . . ,  • 996 

PUBLIC    HEALTH,  IRELAND,  ACT,  1878  (see    TabU   of  SUUuUt, 

41  &  42  Vict.  c.  52). 

limitation  of  actions  and  proceedings  under 76-8,  n. 

limitation  for  laying  informations  under   • 76-8,  n. 

notices  and  prooeeduigs  under,  may  be  serred  by  post 180  &  n. 

by-laws  maoe  under,  now  proyed 1657-8,  n. 

contracts  exceeding  £60  made  by  urbem  sanita^  authori^  required  to 

be  in  writing  and  sealed,  under 996 

PUBLIC  HISTORIES,  when  admissible 16,  1786 

PUBLIC  HOUSE,  liabiHty  of  keeper  of ,  for  lost  goods 187  &  n. 

PUBLIC  MEETING,  proof  of  resolutions  at    417 

PUBLIC  OFFICE,  presumption  as  to  course  of  business  in   179 

PUBLIC  OFFICER,  presumption  of  appointment  of,  from  acting 171 

instrument  of  ap}>ointment  need  not  be  produced 171 

proof  of  awards  by    1584 

PUBLIC  PLACE,  in  indictment  for  stealing  fixtures  in,  property  need 

not  be  alleged 294 

PUBLIC  POLICY  excludes  what  evidence  (see  PrivUegid  Commmticatiotu) 

908-61 
what  admissions  are  held  condusiye  on  grounds  of 866 

PUBLIC  RECORDS  ACT,  1838  (see  TabU  of  StatuUt,  1  &  2  Vict,  c  94). 

PUBLIC  RECORDS,  IRELAND,  ACT,  1867  (see  TobU  of  SUtutet,  80  k 
31  Vict.  c.  70,  Ireland), 

PUBLIC  RECORDS  AND  DOCUMENTS,  what  included  under  this 

head 1479 

mode  of  obtaining  inspection  and  copies  of: —  «...  1480-1622 

general  records  of  rea'm  under  charge  of  Master  of  the  Rolls 1480-86 

whether  public  have  a  right  to  inspect  them 1483 

present  repositories  of  public  records 1484 

enumeration  of  those  in  custody  of  Master  of  the  RoUs 1485,  n. 

repositories  of  other  public  documents 1486,  n. 

ofwills 1487 

inspection  and  exemplification  of  reewrds  of  Supreme  Courts^  right  of 

public 1488 

even  where  subject  concerned  against  Grown 1488 

provided  they  be  required  as  evidence   1488 

prisoner  not  entitled  to  copy  of  indictment  for  felony    1488 

may  claim  to  have  it  read  slowly  in  open  court    • 1488 

rule  does  not  extend  to  treason 1488 

to  miademeanors    1488 

the  rule  highly  unjust 1488 

copy  of  depositions,  when  demandable 1488 

copy  of  record  of  acquittal  or  conviction,  when  demandable 1489-90 

copy  of  trial  by  court-martial,  when  demandable  1  490a 

right  to  inspect  records  of  bankruptcy  courts 1491 

records  in  central  office  of  supreme  courts    1491a.-91o 

departments  of  central  office 1491a,  n. 

right  to  inspect  records  of  inferior  courts 1492 

how  far  applicant  must  be  interested • 1492 

course  to  oe  pursued  in  case  of  refusal 1492 

Qneen*s  Bench  Division  will  gfrant  mandamus  for  production  of,  to 
every  person  interested 1498 

Vol.  /.  ends  teitk  i  971.  " 
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what  amoont  of  intsrest  neooeaaiy 1493 

inapeotioii  of  temi-puNie  deeummtt  at  eemmon  law Ii94-I501 

—  "Q  of  Beveral  suoh  dooamenta MH^M 


If  in  fureign  langnmge  or  soientifio,  intrapreters  mi  experta  may  be 

called  in  under  order  of  inepeotion IB09 

intpectiaii  wilt  be  refoaed  to  peraona  having  no  intcreat    1198-90 

no  court  will  foroe  a  man  to  allow  mapeolaon  of  doomnanta,  in 

A  anpport  a  prooeoation  agunat  bim 1500 


it  a  criminal  prooeeding  within  thia  rule  . . 

bat  indictmsut,  to  trj  ■  light,  ia ISUO 

mnBt  offioer  of  oonrt  allow  inapectiao  of  dooumenta  to  support  action 

against  ^im ISO! 

oourtof  b«  will  not  interfere  without  affidavit  of  demand  and  retnaal. ,   1603 

how,  if  inspection  offered  ai  a  favour,  but  not  aa  a  right 1603 

inspeotion  of  what  docuamti  foMrned  by  itattitM  :— 1604-31,  n. 

alpbsbetiDBl  lirt  of  documeuta,  a*  to  whioh  such  right  lit  inapeotiom 

eiista 1604-31,  a, 

preo/of  puSlic  rteerdi  and  docummU  :— 1533-1629 

enumeistiou  of  Beveral  such  documeuta    1933-31 

cooEenta  of,  not  provable  bj  parol  (see  Bat  ETidttut]     399-400 

whun  original  reoord  required  to  be  produced,  rule  or  order 

.  1531 


^frttordt  and  gtuui-rtconlt  otauMrior  conrta    , ,, ..   1634 

when  original  record  mual  be  produced 1536 

when  record  oaed  to  be  proved  b;  eiempliScatioo  under  great 

aeal    153S 

maj  be  proved  hj  eiemplification  under  seal  of  paitienlar 

■court 1537 

by  offloe  oopy  (nee  Ctpy) 163S-44 

by  examined  oopy  (we  Copj/) 1646 

recorda  and  judicial  proceedings  of  the  old  Axlmirslty  Court  ....   154t 

of  EcoleuBBtical  Coorta 154S 

of  Court  of  Stannariea 164(1 

of  Courta  of  Quarter  Seaaiona   ..   164S 

of  inferior  Gourta   164T 

■tatutsble  proof  of  reoorda  and  proceedinga  of  particular  tribunal!, 

and  of  partioulac  judicial  dooumenta 1547 

ftatutable  proof  ounmlative,  not  aubiitjtationaij    ,. 1547 

<rf prooeedinge  of  Courta  of  Baukruptoj ,.1648-63 

of  Coonty  Courta    1554 

of  Conrta-Hartial    156aa 

<rf  reoorda  aod  prooeedinga  of  Foreign  and  Colonial  Courta  . .  1565 

4rf  Iriah  docomenta  in  Enmland  1557 

of  English  dooumenta  in  Ireland •••-.  1557 

tSEogUtb  or  [riah  documenfain  the  Ooloniea     1667 

of  proceedings  of  Scotch  Bankruptcy  Court  in  England  and 

belaud 1669 

mode  of  proring  doouments  ooming  from  abroad    I660-6S 

oolonial  depositions,  colonial  warrants , . ,   1663 

depceitiona  taken  in  India  respeoting  misdemeanors 1663 

depoaitions  under  Henihant  Sbipiung  Act,  1894   I664-65 

affidavila  swum  abroad  under  Bankruptcy  Act,  1883 1663 

used  in   Probate,  Divorce,  and  Ad- 
miralty Divimon U 

before  envoys,  consuls,  ke 11,  1667-8 

szaminatioDB,  afSdavita,  ftc,  awom  abroad  under  Rules  of 

Bupreme  Court,  Ord.  zxzviii 13 

"  dehveranoea  "  under  Bankruptcy  Act  for  Scotland ,,      IS 

Keord,  to  be  admiaaitJe,  mnsl  in  general  be  finally  oomjdotad  ...   1 570 

e.g.  indiotment,  indoreed  true  bill,  inadmissible   1 570 

BO,  Nid  FHna  t«oord.  with  poatca  indorsed,  to  prove  verdict..  1570 
Mooid  need  not  be  enrolled  on  parohmeot 1671 

Stfimutt  trt  Uparagrapht  ({{)  iwf  pagei, 
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PUBLIC  RECORDS  AND  DOCUMENTS -<»fi^iitt(«f.  piBiioaiPHS  ({{) 

minutes  of  judgment  admissible,  where  formal  reoord  never  drawn 

up 1671 

e.g.  minutes  of  judgment  on  journals  of  House  of  Lords 1671 

book  of  Clerk  of  Peace,  in  which  remoyal  orders  entered  1671 
minutes  of  Eccleeiastioal  Courts,  Courts  Baron,  SherifTs 

Courts,  Mayor's  Courts,  Ao 1672 

whuL  reoords  admissible,  though  not  finally  completed  1673 

1.  if  former  trial  before  eame  court  at  same  sittings 1673 

2.  if  reoeived  when  required  as  evidenoe,  cannot  have  been 

formally  completed 1673 

8.  if  object  merely  to  establish  fact  that  trial  has  been  had. .  1673 

e.g.  to  let  in  testimony  of  witness  since  deceased ]  673 

to  sapport  indictment  against  a  witness  for  perjury  1673 

how  much  of  the  proceedings  must  be  proved 1674 

record  may  be  alone  proved,  if  object  merely  to  prove  its  exist- 
ence     1674 

preliminarjf  proeeedingt  necessary  to  be  proved,  if  reoord  relied  on  as 

proof  of  facts  therein  stated 1674 

what  preliminary  proceedings  must  be  proved  in  giving  evidence : — 

of  decrees  in  Uhanoery 1674a. 

of  judgments  of  Ecclesiastical  Courts,  and  Admiralty  Division  . .   1676 
of  late  Insolvent  Debtors*  Court  and  other  inferior 

Courts 1676b 

of  depositions  in  Chancery  taken  under  old  law 1676 

under  new  system 1677 

if  ancient 1686 

of  depositions  under  special  commissions 1678 

proof  of  traosmission  of  depositions   1679 

of  inquisitions,  surveys,  extents,  &c 1682 

of  examinations  by  commissioners  or  examiners 1680 

of  awards    1683 

of  awards  by  public  officers 1684 

of  depositions  in  bankruptcy   496 

of  ancient  records 1686 

proof  of  writs  and  warrants 1 586 

of  orders  or  certificates  of  judges   1686 

of  summons  and  process  in  County  Courts    1586b 

of  process  in  Courts  of  Summary  Jurisdiction I6860 

of  process  in  High  Courts    16ii6A 

of  Rules  of  Supreme  Court 1687 

of  rules  of  inferior  courts 1587 

e.  g.  of  Ute  Insolvent  Debtors'  Court 1687,  n« 

of   examination  of  prisoner  taken   by  justices  or   coroner  (see 

Confeesum)   888-93,1681 

of  deposition  of  witnens  taken  by  justioos  or  coroner  (see  Deposition) 

479-79A,  492,  1681 

of  probate  of  wills 425,  1688-89 

of  letters  of  administration 1690 

proof  of  official  reffixters 1691 

why  admissible  1591 

must  be  such  as  law  requires  to  be  kept  for  public  benefit    1692 

what  are  not  ofiicial  registers 1592,  n. 

enumeration  of  official  registers 1692,  n. 

foreign  and  oolonisl  registers       1593 

entries  must  be  made  promptly  by  proper  person  in  proper  mode. .   1694 
what  reg^ter  and  public  documents  must  be  proved  by  originals 

1596-7,  n. 
may  be  proved  by  examined  or  certified  copies  under  Lord 

Brougham's  Act  (see  Copy)    .  .439,  1699i.- 1600 
by  certified  oopies  under  special  Acts  (see 

Copy) 1601  &n. 

proof  of  oertificatee  (see  Certijieates)    161 1  &  n. 

Vol.  I,  ends  with  §  971. 
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of  l^-Uwa  {see  By-latm)     ISfris-W 

tdmiuiivlily  and  efeet  of  public  Tteordt  and  dccumfmti  ^''^..,, L660 

enumeratiozL  of  sereml  Hiuih  reoor^  and  docuniontv   ..-•,...,.  1660-66 

HJnUnitiity  and  efict  of  Jitdieiai  neordt  md  dBotmieutt  .-— I66T-1TS8 

jad^ioeiit  oouoliuiTo  ftgaiust  bll  the  world  of  iti  existenoe,  dmto, 

aod  legal  oonBeqasnoeB ]  667 

illnstrktioDH  of  this  role    1667 

jndgmentB  interklioseTidenoe,  whereieoord  mattarof  inducement  1668 


ocmdiulTe  of  faots  stated,  STen  thoae  neoewBiyto  giTejmiadJftioii 

1669-72 

this  rule  doea  not  [ODteKt  jiwtioea  aotiD^  miniateriaUj  167*2 

e.  g.  jastioe  ieinung'  wairsnt  lA  disb^as  to  enforce  rate 16T2 

judgment,  when  admiasible  to  bind  opponent  on  facta  detenniued  1673 

t.judgmiBisin  rem:—       1674-81 

BDch  iudgment*  defined    1674 

alphabetual  list  at,  what  are 1676.  d. 

what  an  not    1674 

how  far  ooDclnaiTe  without  bnng  pleaded    1673 

how  far  tnoding  upon  Rban|:;eTS 1676-77 

oottoluaiTe  in  oivil  came  of  facta  adjudicated,  onleM  want  of 

jurisdiction,  fiand,  or  collusion  be  pn>Ted    1676 

but  not  of  facta  on  which  adjodioatiou  nsta,  if  such  facta  pot 

directly  in  inne  in  mbaeqaent  auit 167S 

oonclnaire  on  partiaa  of  facta  dlieotly  in  iatue  and  detcnnined  167S 

effect  of  conflicting    1679 

are  thej  binding'  in  eriminal  oaaeaf    , 1680-81 

2,JiidffiHenU  inter parla  .— 1682<I710 

not  admiseiide  for  or  against  Btrauxen 1682 

except  on  public  subjeot  as  evidenoe  of  repatatioD 1683 

then  bioding  on  parties,  and  admissible  against  atrmngera  1683 

always  admisBible  against  partiea  or  privies 1684 

not  oonclusiTe  unless  pleaded  as  estoppel 1684 

hut  cogent  avidanoe,  and  why 1684 

where  two  anits  on  diifoiBnl  principles , 168A 

who  are  parties  withio  lids  rule 1686 

all  individuallj  named  in  iec«d 1686 

prochein  amj  of  infant  not  a  party,  bnt  infant  ia    1684 

where  perHon  Bui  juris  made  party  without  eODsent    1686 

how  mv'h  peiBOu  shanld  proceed  aa  hearing  of  action    ......    1686 

are  persons,  on  whose  behalf  aotion  brooght  at  defended, 

partiegf    1687-S8 

who  are  priTies  within  this  rule 16S9 

who  are  not 1693 

judgment  against  one  joint  debtor  adniispible  for  other    1691 

may  be  pleaded  and  proved  in  bar  without  satisfao- 
tion   169: 


effect  of,  « 


judgment  when  admisuble  for  garnishee 1692 

criminal  prosecution  inadmiieible  in  eivil  action 1691 

unless  admissible  aa  evidence  of  reputntioD IG93 

jadgmeot  in  civil  action  inadmissible  in  orimiual  prosecution  1693 
nxxml  of  principal's  oonviotiou,   inadmisxible  on    trial   of 


t  for  Ufe,  not  evidence  for  m 
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judgment  on  plea  of  gniltj,  oTidenoe  against  prisoner  in  civil 

action 1694 

judgment  must  have  decided  point  in  iBsoe  in  second  salt. . . .  1695 
the  two  actions  need  not  be  in  same  form,  if  issaes  same  ....   1695 

identity  of  writs  immaterial,  if  issaes  different    1 695 

illustrations 1696-98 

plaintiff  in  first  suit  may  be  defendant  in  second,  if  points  in 

dispute  the  same 1699 

defendant  after  pleading  set-off,  bringing  action  for  demand.  1699 

1'udgment,  when  not  conclusive  in  cross-action 1700 
f  suits  merely  relate  to  same  transaction  or  property    1700 

running-down  cases 1700 

test  of  admissibility,  will  same  evidence  sustain  both  actions  P  1701 

^untiffs  cannot  split  their  demands 1702 

filustrations  in  superior  oourts ••.••...••••..•... 1708 

in  County  Courts 1704 

judgment  on  one  indictment,  when  conclusive  on  second  . .  1705-10 
udictment  for  burglary  and  stealing  g^oods  of  A.,  no  bar  to 

indictment  for  burglary  and  stealing  B.*s  goods 1705 

burglary  and  stealing — ^burglary  with  intent  to  steal 1705 

larceny — obtaining  same  goods  under  false  pretences 1705 

other  examples 1706-8 

acquittal  for  murder,  second  indictment  for  manslaughter  . .  1709 
inmctment  for  compound  offence,  second  indictment  simple 

offence  included  therein    .•..*.. 1709 

Indictment  for  simple  offence,  second  indictment  for  compound 

offence  including  the  former    1709 

how  to  act,  if  ixidictment  for  simple  offence  preferred  by 

nustake 1709 

rmlet  oppUcabU  tojudgwientt  in  rem  and  inter  partes  : 171 1-13 

1    judgments  not  evidence  of  matters  collateral  or  to  be  inferred.  1711 
2.  judgments  inadmissible  ag^nst  stranger  on  proof  of  fraud. ...  1713 

is  it  admissible  against  innocent  party  P 1713 

admissible  ag^nst  guilty  party  P 1713 

8.  judgment  inadmissible  on  proof  of  want  of  jurisdiction    ....  1714-18 

what  offences  not  cognisable  at  Quarter  Sessions 1714,  n. 

summary  convictions,  want  of  jurisdiction • 1715 

adjudication  must  disclose  facts  sufficient  to  give  jurisdiction. .   1715 

iUustrationn    1715 

facts  showing  jurifidiction.  when  iirplied    . . . , 1718 

4.  judgments  imidmissible,  unless  iinal • .  • .  • 1719 

when  not  on  merits  .•....••.«, 1719a 

orders  of  removal  quashed  not  on  merits • . . . .   1720 

judgments  inadmissible,  on  proof  of  reversal 1721 

effect  oi  pendency  of  writ  of  error  or  an  appeal 1721 

effect  of  judgments  will  sometimes  vary,  as  pronounced  in 

favour  of  one  or  other  party 1722 

gdmiuibilit^  and  efftct  of  foreign  judgment* 1724-46 

term  includes  those  of  Irich,  Scotch,  colonial,  and  foreign  Courts.  1724 
1k>w  far  rules  identical  with  those  governing  home  judgments ....  1724 

proof  of  jurisdiction  of  foreign  tribunals    1725-25A. 

how  far  necessary  to  plead  facts  showing  jurisdiction,  when  rely- 
ing on  judgment  as  an  estoppel  or  justification 1725 

jurisdiction  of  foreign  prize  courts 1725a 

of   foreign    Courts   on   questions    of   marriage    or 

divorce 1726-26B 

of  foreig^n  Courts  over  real  property  in  this  country. .  1727 

what  plea  to  jurisdiction  of  foreign  Court,  must  contain 1728 ' 

foreign  judgments  repugnant  to  justice    1729 

or  obviously  erroneous « 1729 

want  of  notice  of  foreign  suit 1731 

T(A.  /.  m>a*  M)iiK  \  971. 
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forngn  judfmtmU  in  ram,  vhsn  oonoluBiTe :—    1733-38 

foreign  ConrtB  of  Adminltj,  on  qowtioii*  of  priza 1733 

foreign  seatenoM  M  to  muriagv  or  diTome 1735 

W  to  gnardianiJiip 1736 

aa  to  bKiikmptOf  and  inaoWeuof 1737 

pow«n  of  gnudiani  striotly  local 1736 

effect  of  foreign  probate*  or  letters  of  administrBtion 1736 

the^  do  not  entiUe  parties  to  soe  in  England 1738 

fnnis'i  judfrntnii,  uiUt  porta,  tcktm  piiadaU  oi  a  defmca 1739 

1.  Then  adrene  to  party  bringing  Beoond  aotian    1739 

2.  when  in  hia  faTonr,  and  he  lus  sued  again  on  ccigtnal  oatue 

of  action    1740-404, 

JareiffnjiidgmtnU  inltr  parttt,  wAa>  nudupoH 1741-46 

when  Baob  jndgmenta  may  be  mad  □pon .,.,....,....    1741 

are  tbey  oonoluaire  when  Bned  upon  !■    1742-45 

fordgn  judgment  conoliuire  if  it  oomea  ooUftter»%  in  qoMtioa  . ,   1745 

does  not  merge  original  oanae  of  sotion 1746 

•AfiMnM/ify  ntdejftel  of  tn'oettdiitgt  ia  hai&rtipttj/     1T47 

efleot  of  pnbUoation  in  Oaiatte  of  order  <rf  adjodioation. . .  .1640,  1747a 

of  reoaiTing  order 1549,  171 7i^  n. 

of  oertiflcate  of  appointment  of  tooates 1718 

of  order  releasing  trustee 1749 

of  cadsr  of  discharge  of  bankrupt    1760 

of  oertifloate  of  official  reoaver  that  Court  has  approved  of 

oomposition  or  scheme 1T48 

of  oertitlcate  of  facts  bj  President  of  Board  of  Trade 1791 

■dminion  and  eSeot  of  anawers,  demurrer,  and  pleas  in  ChsnoCTj 

QndeT  old  lystem    1 753 

of  bills  in  Chanooy 1753 

of  depoaitiona 1754-55 

of  judge's  ordCTS,  as  a  bar  to  fresh  snmmona 1756 

of  dismissal  of  affiliation  summons  bj  justices 1767a 

of  awards 1768 

of  probates  on  trials  relating  to  realty 17SB-BI 

notice  of  proving  deviiw  by  probate  mnst  be  given 1760 

of  ardsra  of  late  Poor  Law  Boud,  or  of  Ix>cal  Govenunent  Board, 
on  questions  tonohing  settlemunt,  Temoval,  and  nhargeatnlity 

of  paupers    1782 

of  denoting  atampe  affiled  by  Commiaiiionecs  of  Inland  Revenue. .    1763 

of  recitals  in  judicial  docnmenb' 1761 

of  orders  under  TroBtee  Act,  1893 1761,  n. 

of  orders  under  Irish  Encumbered  Estataa  Act,  1819 1761,  n. 

of  wnts  of  fieri  facias     1766 

of  inqnisitiona 1767 

of  Dumeeday-book 1768 

of  visitation  books  at  Heralds'  College 1769 

of  Irish  Down  survey ..,.......,..,,.....   1770 

of  ordnance  survey  in  England  or  Ireland    1770b 

of  surveys  and  maps 1770o 

of  terriers     1773 

of  returns  from  inoumbsnta  of  brings   177Za 

ofoourtrolls    1773 

aimuMilits  and  tffat  o/efieiai  rfUtert  and  public  dooumenta : —  1692,  1774 
list  uf  Buch  registd^  and  books   1774-S5 

FtTBLIC  REGISTEBS,  alphabetical  list  of  what  are 1596,  d. 

are  not....  1692,  n.,  1693,0. 

PUBLIC  RIOHT3,  rejintatLon,  admisdon  as  to  (see  AtlKs  and  Oattnl 

iHUntt) 607-34 

FUBLIG  RUUOUR,  evidence  of,  when  admisnble S7T 
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PUBLIC  SCHOOLS  ACT,  1868  (see  Tabk  of  StatuU 
0.  118  ;  see  also  Endowed  SehooU  Act), 
preonmption  in  f ayour  of  requisitions  of •  •  •  • . 

PUBLIC  STORES,  possession  of,  raises  presumption  oi 

PUBLIC  WOB.es  in  England  or  Ireland,  seal  of  oomn 

oiallj  noticed 

orders  of  commissioners,  how  proved  (see  sub  tit.  *'  1 

PUBLIC  WORSHIP  REGULATION  ACT,  1874  (sec 
37  &  38  Vict.  c.  85). 
attendance  of  witnesses  under,  how  enf  oroed 

PUBLICAN  (see  VietuaUer), 

PUBLICATION  of  libel  by  agent,  when  principal  resp< 
of  former  libels,  when  admissible  to  prove  malice  . . 
mode  of,  in  action  for  libel,  evidence  of  animus  .... 

of  by-laws  of  railway  company,  how  proved  

of  rates,  when  presumed •••• 

PUNISHMENT,  witnees  not  bound  to  answer  que 

subject  him  to    

witness  is  not  compellable  to  produce  document  i 
him  to • 

PURCHASER,  admissions  by  vendor  after  sale,  not  evi 
encouraged  by  owner  to  buy  land  of  another,  shall  1 

when  title  of,  cannot  be  disputed  by  vendor    

when  bound  by  judgment  ag^ainst  vendor 

tenant  does  not  surrender  his  lease  by  agpreeing  to  b 
of  property  in  his  own  name,  trustee  for  party 

money 

exceptions  to  this  doctrine  of  resulting  trusts 


•  •  •  • 


PURCHASING  PEACE,  offers  made  for,  when  inadmi 
caution  respecting  such  offers 

PUTATIVE  FATHER,  declarations  of,  inadmissible 

pedigree 

competent  witness  in  a£Bliation  case , 

PUTTING  OFF  trial  (see  Postponement  of  Trial). 
counterfeit  coin  (see  Coin). 


QUAKERS,  affirmations  may  be  made  by 

so,  by  persons  who  have  been  i 
what  reg^ters  of,  in  custody  of  Registrar-General  (sc 

^.  Registration  ")     , 

admissibility  of  registers  of  marriages  of • . , 

QUALIFICATION,  proof  of,  when  dispensed  with  by 

sion  *."*". 

in  proceedings  against  persons  for  acting  without,  1 
that  they  possess  it  lies  on  them , 

QUALIFYING  WITNESSES  to  give  evidence,  costs  c 

QUALITY,  allegations  of,  usually  inmiaterial 

warranty  of,  when  implied  in  sale  of  goods 

QUANTITY,  in  indictments,  allegations  of,  usually  im 
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of  mtilioe  on  indiotmant  for  mmder    347 

QUARTER  aESSIONS,  alphabetioal  lirt  of  oOenoes  not  triable  at....  1714,  n. 

ma  J  smeDd  criminal  proneedingt    24S-5I,  n. 

appeal  to  Queen'R  Bench  from,  confined  to  qoeetioiu  of  law    47  in. 

reoord  (if,  in  criminal  matters,  how  prored 1S4S 

on  removal  ordew,  pfovablo  bj  book  of  (Wk  of  lW»  ....    167 1 

jnd^mant  of,  on  ordarB  o(  removal,  when  oonoloeive 1676 

when  not  oaaoluiiTe 1 720 

attendanota  of  witneaeea  before,  how  eraforoed 1234-45,  12468,  1264 

witneeae*  attending  before,  piinlc^ed  from  arrest 1334 

QUEBN  (see  Crewn,  Sovtrtign). 

QUEEN  ANNE'S  BOCNTT,  retonu  hj  panon  to  governor  of,  may  be 

proved  an  an  admiaeion IT72a 

QTTEEN'S  BENCH  DIVISION  (see  ReraiKt  lidt  of  Qiuwi'j  Bath  Sitiiitm), 
appeal  to,  from  Qoartar  Seamona  confined  to  points  of  law    47  ft  n. 

QUEEN'S  PRISON,  HoUoway  priaon  now  regarded  aa  the U,  n. 

tllat  it  ia  mtnated  in  England,  will  be  judiciallj  noticed  17 

QUESTION  [aee  Anttctr,  Lndrnf  QimlM). 

oonfeasion  obtained  1^,  not  inadmiiaible , S81 

QUlET  ENJOYMENT,  oovouut  tot,  imi^ied  in  leaoa 117S 

QUINTILIAN,  hiaadviMBatoomt-eiMniiiation 1438,  n. 

QUI  8ENTIT  COMHODUM,  flENTIRE  DEBET  ET   ONUS.  appU- 

QUI  TAH  ACTION,  within  what  time  it  mnat  be  brought 75b 

defendant  admieaible  witneaa  in 135S 

QUO  WARRANTO,  JDdgmait  of  onater  in,  againat  inoimibent,  binding 

on  olaimanta  nnder  him    1S89 

inxpeodon  of  docomenta  to  support,  wtun  allowed IMS 

UAILWAT  AND  CANAL  TRAFFIC  ACT,  ISM  (wm  TiMt  of  Siatatm, 
17&lBVict.  0.  31). 
oontraola  for  oazriage,  when  valid  under lOU 

BAILWAT  COMMISSIONERS,  aeri  of,  jndioiaUynotioed 6,11. 

■ignaturea  of,  require  no  proof     1S9II-7,S. 

may  enforoe  attendanoe  of  wimeeaee 1329,  n. 

may  send  notJoea  through  poat ISO,  n. 

RAILWAY  COMPANIES  SECURITIES  ACT,  1866  (see  TaiUofStt- 
lutti,  29  &.  30  Vict.  0.  108). 
anthoriiea  inspeoMon  of  oompauy'a  booka  ia  certain  oases  .,.'..,  Ifi04-2I,  a. 

RAILWAY  DEBENTURE  STOCK. 

not  an  interest  in  landa  within  Statute  of  Fraada 10S9i-40 

■       not  included  in  term  "debencures"  in  will 168 

RAILWAYS  (see  JoitU  Stock  Oomptmiet}. 

evidence  of  Oeorfte  Stepbenaon  rejected,  as  to  possible  speed  on    ....      62 

liabilitjea  of  proTinonal  oommitteemen 841 

by-lawa  of,  how  proved 1600,  n.,  16SS-SS 

imipeotion  of  accounts  of  nulway  oompauiee 1604-:21,  n. 

of  other  books  of  such  oompoaiea 1504-21,  n. 

BtfiTtnca  art  tt  pmragrapht  ({{)  iM  pft. 
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orders  and  doouments  of  abolished  oommiflsioneTB  of, 

of  Board  of  Trade  respeoting, 

plans  and  book  of  reference  of,  deposited  with  cU 

inspected  (sub  tit.-  **  Parliamentary  Loewmnis  Le^ 

how  proved 

modification  of  works  on,  how  aathorized  by  oertifit 

proof  and  effect  of  oertificates  to  modify  oonstractio 

must  pay  surg^n  for  attending  servant  injured  b 

verbally  engaged    • \ 

RAILWAYS  REGULATION  ACT,  1871  (see  TabU  o, 
Vict.  o.  78). 

RAPE,  boy  under  14  cannot  commit • , 

nor  be  gxiilty  under  Criminal  La* 
of  camal  knowledge  of  girl  und 
nor  of  an  assault  with  intent  to  co 
may  be  principal  in  rape  in  seoonc 
or  may  be  convicted  under  Grim 
ment  Act  of  criminal  assatdl 

intent  to  commit    , 

girl  under  18  cannot  consent  to  sexual  intercourse. . 

oonsent  of  gfirl  between  13  and  16  reduces  felony  to 

on  charge  of  having  or  attempting  to  have  camal 

between  18  and  16,  costs  of  witness  allowed    . . . , 

presumptive  evidence  agpai&st,  anecdote 

acquittal  of  prisoner  as  principal  in,  no  bar  to  ind 

others   , 

acquittal  on  charge  of,  no  bar  to  indictment  for  assi 
wife  competent  against  husband  indicted  as  aocessoi 
recent  complaint  by  prosecutrix,  how  far  admissible 
bad  character  of  prosecutrix,  admissible  to  impeach 
when  specific  immoral  acts  of  prosecutrix  may  be  pi 
prosecutrix  may  be  cross-examined  as  to  immoral  o< 

RASTTRE  (see  AHeration). 

RATE  cannot  be  primarily  proved  without  production  c 

what  presumption  recognized  in  favour  of -.  ... 

when  action  lies  against  justice  for  issuing  distress  i 

RAT&BOOE,  how  proved  in  the  case  of  highway  rata 

in  the  case  of  poor-rates   . , 
admissibility  and  effect  of 

RATEABLE  ABATEMENT  of  legacies,  doctrine  of  , , 

RATED  INHABITANTS  (see  InhabUantt). 

RATIFICATION   after   full   age   of   promise  by  iz 

Infant) 

of  unauthorized  act  of  agent  by  principal,  effect  of 

READING  OF  D0GX7MENT,  rule  as  to  reading  whol 
by  witness  to  refresh  his  memoiy  (see  Afmiory)  . . , , 
by  opponent,  when  he  must  put  it  in    , 

READY-FURNISHED  HOUSE,  what  is  implied  in  d 

REAL  PROPERTY  LIMITATION  ACTS,  1888, 187' 
tuUtf  8  It  4  Win.  4,  0.  27,  and  37  &  38  Vict.  o.  67»  an< 

nL  L  mdt  with  i  971. 
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what  inddeots  are  anoexed  to  oontmcta  for  Hie  uf    1174 

to  demiKe  of 1176 

In  thii  ooiiiitr7,  bow  affaoted  bj  tiweJfrii  jod^menta 172T 

will  aSectiDg,  proTalile  I7  probace,  when    1759-61 

BEA80NABLB  belief,  oare,  mum,  hoon,  notice,  nuiaaion,  tiine,  bow 
far  qneotion  for  jodge  Or  for  jury  (aee  Faneliem  ofJudgt  and  Jfrj/). 
time,  prsEamptioQ  aa  to,  when  oantnlot  ia  aileut I77a 

BEBUrriNO  AN  EQUITY,  meaiu  tlie  lebatdnK  pieacmptiinu  niaed 

hj  equity  agsioat  apparent  iatenlloo  of  matrnment 1227  it  ttq. 

inatanoee  of  aaiii  preeamptioiiB : — 

legaciea  not  mmiilatiTe,  when  mnu  and  motdrea  otarenxnid    1 227 

against  doable  portionH.  when  child  provided  for  by  sett^ment  and  will  1227 
that  portiomiieiit  of  leg&tee  bj  parent  ia  ademption  pro  tanto  of 

Ugaoy  1227 

that  debt  dne  from  testator  ia  Batiafied  by  legstn-    1228 

that  parchaaer  ia  trostoe  for  party  paying-  purrhaie- 010067 1228 

parol  evidenoe  and  deolarationa  of  intention  admiaaible  to  rebut  an 

equity   1227 

may  be  met  by  oonnter-parol  eridenoe  to  fortih'  preaomption 1229 

but  anch  eTidonoe  inadmiaaible  in  first  instance 1229 

diatinotion  between  legal  preaumpdon  and  rolea  of  oonstructioii 1230-31 

the  former  may  be  rebutted,  and  if  ao,  supported  by  parol  evidenoe .   1231 

with  th«  latter  DO  eridanoe  i«cei*able  on  either  side 1231 

BECALLINO  WITNESSES,  judge  haa  diaoretionarj  power  of  1177 

when  ha  will  or  will  not  exeniiae  Hoch  power  , , 1477 

BECEIFT,  thir^  years  old,  requires  no  ^iroof   8S 

oral  evidenoe  at  payment  is  still  admiaaible  though  one  given 4  IS 

in  genaral  only  primi  faoie  evidenoe  of  payment 741,  Sfi9,  1134 

when  Donoluaiire  eiidenoe S43 

of  papnent  indorsed  on  mortgage,  effect  of,  by  bnilding  sodetiea,  &a.  1013 

efleot  of  prodootion  by  solicitor  of  deed  acknowledging W 

affect  of  statement  in  operative  part  of  deed  of 98 

Dnatamped,  may  be  oonBulted  to  refresh  memory    1411 

of  goods,  what  will  take  oaaa  out  of  Sale  of  Ooods  Act 104S-49 

for  last  qnarter'a  rent,  primi  facie  evidenoe  of  anteoedent  paymenta . .      178 
of  part  payment,  indorsed  by  payee  on  bond  or  apeoialty,  effect  of,  on 

Statate  of  Limitations 169,  690-964 

on  bill  or  note,  effect  of,  on  same  statute . .     691 
bj  deoeased  agent,   Ac   when    admieiiible  as  against  intareet   (see 
Jiittrmt) 682-83 

BECEIVEB,  entriea  a^aloBt  interest  made  by  deceased,  admisaible 671 

how  far  necexaary  m  auoh  case  to  prove  appointment 6S3 

of  atolen  property,  not  affected  by  confessian  of  thief   904 

how  far  affected  by  acquittal  of  thief 1693 

acquitted  of  reoeiving  gooda  from  A.  B.,  majbe  indioted  tot  receiving 

gooda  generally 1704 

married  woman  oannot  be  convicted  of  rooeivlng  from  hasbaod 190 

possession  of  other  stolen  property,  how  far  evidenoe  against 31S-6 

guilty  knowledge  of,  when  preeumed    34fi.8 

count  for  reoeiving  stolen  property  may  be  joined  with  oount  for  steal- 
appointed  by  foreign  oourt,  whether  recognised  here    1737 

RECENT  C0UPLAINT8,  proof  of,  bow  fai  admiBable    681 

^t/frwiM*  an  to  paragr^\i  (ff)  tut  pt/m. 
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PASAOBAFHB  ({{) 

REGENT  POSSESSION  OF  STOLEN  PR0FERT7,  raases  preBumptioxi 

of  guilt 1  27a-7o 

BDch  presomption  sometimes  erroneons 63 

what  amounto  to 127a 

to  what  chargfes  presmnption  of  g^^ult  that  arises  from,  is  applicable. .  127o 

REGIPROCITT,  neoessary  element  is  estoppel 99,  817 

role  of,  when  testimonj  g^ven  in  fonner  trial  is  tcmdexred 467-70 

RECITALS  in  deed,  how  far  partly  estopped  by 97-8 

when  evidenoe  of  meaning  of  operative  words  in  deeds . . . .  • 1128 

in  writs  and  warrants,  when  unneoessary    84 

admission  and  effect  of,  in  statutes  and  prooLunations 1660 

in  private  Acts 1660 

in  judicial  documents 1764 

in  family  deeds,  as  evidenoe  in  oases  of  pedi- 
gree    661 

in  deeds  and  leases,  as  evidenoe  of  reputation.  621 
of  deeds  in  other  deed,  when  waiver  of  calling  attesting  witneess  to 

former • 1849 

when  formal  may  be  contradicted  by  parol 1160 

RECOGNITION  of  relationship  by  family  oondnot,  admission  in  pedigree 

cases 649 

of  unauthorised  acts  of  agent  by  principal   1108 

of  offtcial  character  of  opponent  by  treating  him  as  entitled  thereto  . .  801-3 

RECOGNIZANCE,  witness  made  to  attend  by  (see  Attendance  of  Wit- 

ne$s) 1234-88 

within  what  time  debt  or  scire  facias  npon,  must  be  brought  ....  76b,  1090 
taken  out  of  Statute  of  Limitations  by  written  acknowledgment  or 
part  payment   692,  1090  ei  teq. 

RECOLLECTION  (see  Memory). 

RECORD  OFFICE,  in  England  or  Ireland,  present  repositories  of 1484 

seal  of,  judicially  noticed «•••..   6,  n. 

enimieration  of  records  deposited  in  ••..•• 1485 

regulation  as  to  inspection  of  them  and  fees    , 1482,  n. 

have  the  public  a  right  to  inspect  them  P 1483 

records  in,  how  proved • 1633 

RECORD  OFFICE  OF  SEAMEN  (see  Seaman). 

RECORD  OF  TITLE  ACT  (IRELAND),  1866  (see  TabU  qf  Statutei, 
28  &  29  Vict.  c.  88). 

RECORD  OF  TITLE  OF  LANDED  ESTATES  COURT  IN   IRE- 

LAND,  seal  of,  judicially  noticed 6 

RECORDS,  when  amendable  in  criminal  cases  (see  Amendment 248-63 

in  actions 221-44 

inspection,  proof,  admission,  and  ^eot  of  (see  lUblie  Eeeorda  and 
Documented. 

of  courts  of  justice  are  presumed  oorreot 86 

jury  cannot  examine,  to  give  opinion  as  to  erasures 47 

on  indictment  for  stealing  or  destroying,  unnecessary  to  allege  pro- 
perty          294 

RECORDERS  are  unable  to  tzy  certain  offences  1714,  n. 
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tiUe 

in  Bctiona  for,  poaaesdon  si 

bow  defendant  maj  entitle  himself  tn  begin 379-80 

jadirment  eridenoe  for  or  against  plaintiff  in  actioD  fen  manie  jRtiGta..  16M 
in  aeoond  action  for  aame  premioGa  againat  aanM 
defendant 1S88 

BGCRIHINATION,  bow  far  aUowed  in  diaorediting  witneoaea    UTS 

EECTIFICATION  OP  IN8TEDMENT,  vhai  aUowed  in  equity 1139 

BECTTOR  (bob  Arm). 

BE-EXAHINATION  OF  WITNESSES  (aee  WUiut—)    1474-75 

BEFEREE  [we  ArMraitr,  Attatdamea  a/  Witit—a). 

BEFERENCE  (see  Avard). 

by  one  instrument  to  another,  effect  of ....    1030 

"bj  signed  letter  to  memorandDm  of  agreement,   satiaBee  Ststate  of 

Frauds  wben lOM 

l>7  will  to  other  writJDgK,  effeot  of     1061,  1313 

to  third  person  for  inlormatioa  (see  Admitri(mii) TOO 

REFORMATORY  SCHOOLS,  oertafioate  of,  hov  prored lAlI,  n. 

rules  of,  how  proved ., IBOl,  n, 

warrant  of  detention  in,  how  proted , 1601,  n. 

BEFORHATORT  SCHOOLS  ACT,  I3SS  (am  TUb  rf  SlaHrim,  S9  ft  30 
Vict,  0.  117). 

BEFORHINa  WRrrmaS,  when  action  lies  for   IIS9 

BEFRESHTNO  HEUORT  of  iodge,  aa  to  mattera  judioiaUr  notioad    . .       21 

of  witness  (see  Jffmory)      1406-13 

of  eipart  (see  iipa-d,  Jfwwry)  142J-M 

BEFUSAL  (aee  Demand  and  Stfiatl). 

BEGIUENTAL  BOOKS,  reoorda  in,  proof  and  admi^<m  of  (inb  tit. 


REGIMENTAL  EQUIPMENTS  AND  STORK. 

preromption  of  guilt,  when    373-4,  n. 

EEOISTERS,  public  (seealao  Fublie  E^UUn),  whli  IM   1A9A,  v. 

what  are  not 16S2,  n.,  1583,  n. 

inspection  of,  when  allowed  (snb  tit.  "  Birt^t,  fc.  Xtgiilratim  Act ") 

(see  t^lie  Raardt  and  DoeummU,  Copy) 1504-31,  n. 

entriee  in,  how  proved    4S9,  1S96-7 

admissibility  and  effect  of     1774-80 

of  birtha,  bepdsms,  marriajres,  deaths  and  burialB  [aee  thoae  Title*). 
tmder  Burials  Act,   1084,  how  proved   {tnb  tit.  "  Birtkt,  ft.,  Begit- 

teri") 1601,  n. 

td  maniogee  in  Ionian  Islands  now  depOidled  with  R^iatrar-Genend 

(sub  tit.  ••Birlhi,  fc.  SegatnUten  AeU")    lS04-21,n. 

of  medical  men,  admissibilitf  and  eSeot  of 1638 

of  veterinaiy  suroeons 1633 

of  phanDsceuticiiI  chemists,  and  cbemiiits  and  dmggiata,  how  pTored . .   ISlS 

ofdentista    1638 

of  aea  fishing  boats,  admisaibilitj  uid  effect  of 1778-30 

of  British  aliip,  admissibility  and  effeut  of  (sub  tit.  "  Itirchimt  Sh^ 
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REGISTER-OFFICE,  seal  of,  judicially  notioed 

registers  of,  how  proved  (sub  tit.  **  Birtht,  ^e,  Regi 

REGISTERED  LETTER,  notices  under  Bankruptcy 

by,  when 

what  summonses,  warrants,  &o.,  may  in  Scotland  I 

REGISTRARS  OF  BANKRUPTCY  COURTS,  signi 
noticed 

REGISTRAR  OF  COUNTY  COURTS  (see  County  (k 

REGISTRAR  OF  DESIGNS,  seal  of,  judicially  no 
Designs,  and  Trade  Marks  Act,  1883) 

REGISTRAR  IN  LUNACY  may  give  office  copies  c 
(sub  tit.  *'  Lunacy  ").... 

REGISTRAR  OF  SEAMEN  (see  Seanutn). 

REGISTRATION  (see  Enrolment,  Certificates). 

of  assurances  of  lands  in  Ireland,  seal  of,  judicially 
of  life  annuities  and  rent-charges,  when  necessary . 
of  deeds  and  wills  in  Yorkshire  and  Middlesex,  pen 

how  proved 

of  companies  under  old  Joint  Stock  Companies  Act, 

of  chapels  for  marriages,  when  presumed 

of  trade  marks  (sub  tit.   ''^Patents,  ^.  Aet**)y  (i 

c.67)   : 

medical  men  must  prove,  when • . 

can  prove,  how    • 

REGISTRATION  OF  BURIALS  ACT,  1864  (see  Bu 

REGULARITY  presumed  from  lapse  of  time    

with  respect  to  judicial  and 
what  private 

REGULATION  OF  RAILWAYS  ACT,  187«  (see  86 

REGULATIONS  (see  Buies), 

issued  by  the  Crown,  Privy  Council,  or  any  Frinci 
Government,  how  proved 

REJECTION  of  evidence  by  judge  improperly,  effect  c 
the  evidence  should  be  formally  tendered  to  judge. 

RELATIONS,  declarations  of  deceased,  admifaible  in  ma 
parol  evidenco  of  what  testator  meant  by,  inadmiHS 

RELATIONSHIP  of  declarant,  necessary  in  matters  o: 
must  be  proved  by  evidence  independent  of  declaral 

questions  of,  are  matters  of  pedigree 

recital  of,  in  private  Act,  cogent  evidence  of  pedigi 
witnesses  not  incompetent  by  Scotch  law  on  ground 

RELEASE  by  nominal  party,  effect  of,  on  real  party . . 

remedy  of  real  party 

by  bankrupt's  partner,  when  void 

RELEVANCY  (see  Issue,  Collateral  Facts). 

what  latitude  as  to,  allowable  on  cross-examination 

RELIEF,  effect  of  giving,  a0  to  settlement  of  pauper  . 

Vol.  I.  mds  unth  i  971. 
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BELIGIOUS  BELIEF  annMSMaTT  In  wltaesa  {Me  Oompftrntf)    

ftffiriDation  ma j  be  made  b^  penoiu  hnTin^  no  ,• ...•■••••• 

defect  of,  neiei  pnanmed    .,,. 

RELIGIOUS  WORSHIP,  oertifloate  of  regirtntion  of  pkoea  of IS 

IIBHAINDERHAN  not  aflected  by  sdminioiiiirf  tenant  for  life 

title  of,  most  be  OTidenced  by  <leed 

whco  judgment  for  one,  eridenoe  for  party  next  in  ioooeiiion    . .  . 

ILEMAND  (^  aociued  by  jiMtlaei,  limited  to  what  time 

BEUANBT,  whencaaseniadea,eD'tfKmuimD5tbere-BeaIedandre-MrT»l 

BEUOTENESS  OF  EVIDEIfCE  ground  for  rejecting  it,  when ,  , 

REHOTAL  (see  Settbmnt  n/Fuupert). 

grounda  for  quashing  oi^er  of,  maj  be  aLovn  by  parol    

order  of,  nnuppealed  agunat  or  oonftnned  on  appUoatlon,  oonclun<  i 

against  etrangen 167  , 

as  to  aU  facts  stated  in  it,  necessary  to  dedaion 

qnaahed  on  appeal,  ooaduiuTe  between  oonteoding  parties  alone 
and  cmly  as  to  point  that  a[^)eliantB  were  not  then  bound    i 

when  not  a  bar  to  a  second  order  of  removal   

efleot  of  entry  by  aeasions  that  order  is  quashed  "notonmeiita" 
may  be  defeated  by  showing  want  of  juriediotioo  in  justicea   , . 

e.  R'.  by  ahawing  no  oomplaint  by  pariah  officers    

proTabla  by  book  of  olerk  of  peace 

RGHUNERATIUN  (tee  Atttniaiut  ef  Witnum). 

RENEWAL  OP  WBTKI,  how  proTed  , 

BENT,  preeumptioti  from  pajmant  of  Iset  qnartar'B 

payment  of,  not  oonclnBlre  admission  of  landlord's  title  

receipt  of,  when  and  how  far  proof  of  rereraioner'a  title 

aooeptance  of,  when  oonflrmation  of  invalid  lease  io  Ireland I 

after  expiration  of  old  lease,  ruaea  presumption  of  ■ 

tenancy  from  year  to  year 

whether  demand  of,  is  waiver  of  notice  to  quit,  ia  queetioD  of  taot 

within  what  hours  demand  or  tender  of,  must  be  nude     

amount  of,  cannot  be  proved  by  parol,  when  

within  what  time  action  for,  mnat  be  hroni^ht     

■ning or  dtstraininff  for,  irben  waiver  of  forfeiture    ........  ,,.,. 

■tat^  in  memorandum  of  lease  cannot  be  varied  by  contemporan       i 


apportirament of   ,,.,. ..,, 

BEMT-CHAROE  mast  be  reeristeredinEniolmentDepartment  of  Get 

Office,  when 

proof  of  enrolment  of  deed  granting 

REPAIRS,  landlord  not  bound  to  do,  withoat  special  oontraot 

not  done  by  landlord  under  contract,  will  not  jiutify  tenant  in  qui 

lease  in  Irdand  impliee  agreement  by  tenant  to  do    

certified  Duder  EcaWaatical  DilspidatianB  Act,  1871    

EEPLEADER  will  be  ordered  by  Court,  where  judicial  admi>«on  ' 


S^rmt4tT4  it  p<tragraphM  ({}]  tutpajm. 

(176) 


PABJlOSAFHS  ({§) 

REPLEVIN,  landlord  or  penon  in  whoae  rigbt  oognissnoe  made,  bound 

by  judgment  in 1688 

judgment  in,  for  plamtifl,  bar  to  action  of  tnapum^  when  1696 

in  action  of,  mcial  damagen  reooverable 1696 

within  what  time  action  for,  must  be  brought    78 

bond  now  granted  by  registrarB  of  County  Courts  and  exempt  from 

stamp 1650,  lu 

jurisdif^on  of  sheriffs  with  respect  to,  has  ceased 1860,  n. 

REPLY,  praotioe  as  to  calling  eyidenoe  in    386-7B 

plaintiff's  affidavits  in,  confined  to  matters  strictly  in  reply 389 

when  plaintiff  or  prosecutor  entitled  to     387b-7d 

when  Attorney  or  Solicitor- Qeneral  entitled  to 390  &  n. 

only  Attorney  and  Solicitor- General,  and  not  representative  of  either, 

entitled  to 390  &  n. 

this  privilege  of  Attorney  and  Solicitor- General  inexpedient 390 

person  refusing  to,  on  question  put,  how  far  evidence  of  aoqoiescenoe . .  814- 16 

to  inquiries,  how  far  admissible  to  prove  search  for  document 430 

for  witness    .  .472-8,  n.,  617, 

676 

for  attesting  witness  ..  1866 

to  prove  denial  by  bankrupt 676 

REPORTS  of  inspeetors  under  Companies  Act,  how  proved  1601,  n. 

of  Commissioner  or  Surveyor  General  of  Woods  and  Forests,  how 
proved • 1631 

REPOSITORY  (see  Oiutody), 

REPRESENTATION,  when  law  will  infer  malidoua  or  fraudulent  intent 

from  false • 88 

respecting  credit,  &o.  of  another,  must  be  by  writing  signed  ....  1086  «t  seq, 

acted  upon,  when  it  operates  as  an  estoppel  (see  Admisnons) 839-60 

of  a  drunatio  piece,  ^niat  constitutes,  question  for  jury 47 

REPRESENTATIVE  (see  AgmU,  ExeetUoTy  AdminUirator), 

REPUTATION,  when  admissible  as  to  character  of  party  (see  Character), 

of  witness  (see  CharaeUr) ....  1470a- 76 

to  prove  marriage,  admissible 172,  578 

except  in  cases  of  adultery,  and  on  indictment  for  bigamy  ....  172,  578 
in  matters  of  public  and  general  interest  (see  Pithlic  and  General 

Interest) 607-34 

in  matters  of  pedigree  (see  Pedigree) 635-57 

when  original  evidence 576-78 

verdicts,  judgments,  decrees,  &c.,  when  admissible,  as  in  nature  of .  .624-27, 

1683 
awards  inadmissible 626a,  1768 

RES  GESTiE,  what  constitute  (see  i7;?ar«ay) 583 

question  for  judg^ 583 

what  declarations  and  acts  admissible  as  part  of  583-88 

even  as  evidence  for  declarant 585 

leolarations  accompanying  acts,  evidence  of  declarant's  knowledge, 

belief,  or  intention   586 

^                                 are  no  proof  of  the  acts  themselves . .  586 

deblaratidns  accompanying  irrelevant  act  inadmissible 587 

the  declarations  and  acts  must  illustrate,  or  be  connected  with,  the 

main  fact 588 

need  not  be  contemporaneous  with  it 588 

but  naixatives  of  past  events  inadmissible 589 


RES  INTER  ALIOS  ACT^  (see  CeUateral  FaeU,  Iseue),  inadmissible.  .817-19, 

1682 

JM.  /.  ends  toith  {  971. 
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REWARD,  wben  allowed  for  aotiyity  in  apprehendinj 

BIGHT  OF  ACTION,  when  praBumed , 

RIGHT  OF  COMMON  (see  Qmmon). 

RIGHT  OF  WAT  (see  Way). 

RIGHT  TO  BEGIN  (see  Onu»  Prohandi) 

on  the  hearing  of  Appeals  appellant  begins  « •  •  •  • 


RIGHT  TO  REFLT  (see  Onu9  Frobandi,  Reply) 


•  •  •  • 


RIGHTS,  incorporeal,  must  be  evidenced  by  deed  ... 

how  affected  by  Statute  of  Lin  i 

what,  provable  by  reputation , 

what,  not  provable  by  reputation     

are  private  presoriptiye,  provable  by  reputation  P 

mere  private,  not  provabLe  by  repu&tion 

proof  of  exercise  of,  not  necessary  to  let  in  evident  i 

public,  may  be  disproved  by  reputation    

of  public  to  inspect  records  in  custody  of  the  Mast ! 
to  inspect  and  copy  records  of  superior  C : 

of  inferior  Cc  i 

RINGS,  inscription  on,  evidence  in  casee  of  pedigree    , 

RIOT,    on    indictment    for    riotously    demolishing 

machinery,  &c.,  place  must  be  proved  as  laid  . . 

on  trial  for,  costs  of  witnesses  may  be  allowed 


•  •  I 


RITE  ESSE  ACTA,  presumption  as  to  (see  Frentmpti : 

RIVER,  presumption  as  to  right  of  soil  of 

may  be  rebutted  by  evidence  of  acts  of  ownership  i 

ROAD  (see  Highway)  ^  order  of  justices  for  diverting,  is  \  i 
when  verdicts  and  judgments  evidence  of  reputati  i 

repair    

law  of  the,  judicially  noticed    

ROBBERY,  on  trial  for,  dying  declarations  of  party  r : 
acquittal  for,  bar  to  indictment  for  assaulting  witli 

for  larceny 

is  an  acquittal  for  larceny  a  bar  to  indictment  for  1 ' 
on  indictment  for,  prisoner  may  be  convicted  of  la; 

or  of  assault  with  intent  to  rob  . 

not  a  local  offence 

can  married  woman  aiding  her  husband  be  convict! 

depositions  taken  on  charge  of  assault  and,  adn: 

murder , , , 

ROLL  OF  SOLICITORS,  inspection  of 

ROLLS  («ee  Omrt  Rolk,  Matter  of  the  Soil*), 

ROMAN  CATHOLIC,  how  sworn  in  Ireland  

bishop  can  prove  matrimonial  law  of  Rome „ 

priest,  confession  to,  not  privileged 

ROUTINE  {§ee  Caurte  of  Office  or  business) 

ROYAL  PALACES,  privileges  of,  judicially  noticed  . 

Vol,  I.  ends  with  i  971. 
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BOTAL  SIGN  HAKUAL,  whether  jndioialK  noticed 14 

oertiflcate  of  Soveieign  under,  iToHmi'—ihlji ITM 

RULES  {xee  Saprmt  Court  Ruia). 

of  Inah  prUi^iM,  hov  prored 1S6S1.-4,  n. 

of  nipenoT  Courte,  when  jndioially  noticed 19 

when  preeamed  to  be  reversed I43'4 

proTsble  b^  office  oopiea   1534,  1S8T 

of  eqnii;,  when  joiUaiallj  ooboed  (nee  Cltatutry  Dniuon) 9 

conflictiDK  wiui  mleti  ol  law,  must  prerMl    6 

of  law,  to  be  explained  to  jur?  'bj  judgre ,,.,....       23 

of  pleading  (aed  Itrtu,  Oeturat  lutu,  FUadingt), 

of  inferior  Courts,  how  proved     1587 

of  late  Poor  Law  Board  and  of  Local  QoTemment  Board,  bow  inspected 


and  proTod IS04-21,  n.,  1&27 

of  BankmptCT  Court,  jodioiallj  noticed    19 

made  nnder  Bankrapto^  (Irelasd)  Amendment  Act,  1ST2,  jndioiallr 

notioed   19 

nndcT  Qaa  and  Water  Worka  FaetUtiM  Act,  1S7S,  jodiinaUj 

notioed 19,  n. 

nnder  The  Crown  Offloe  Act,  ISTT,  judioiallj  notioed    19,  n. 

under  The  Summary  Jurisdictiim  Act,  18TB,  judioiallj  noticed. .  19,  n. 

under  The  Naturalfzation  Act,  18T0,  how  proved    1S2T 

under  The  Prison  Act,  ISTT,  how  proved    1527,  n.,  169d-T 

under  The  Land  Transfer  Aot,  18TS,  judiciallj  noticed IB,  n. 

under  Landlord  and  Tenant  (Ireland)  Aot,  judiciaUf  noticed  . .       19 

of  Volunteer  Curps,  bow  proved  (sub  tit.  "  Arm^  ") 1601,  n. 

of  reformatory  bodooIs,  how  proved   1601,  n. 

of  industrial  schools,  how  proved  1601,  n. 

of  loan  Booietiee,  how  proved 1601,  n. 

of  friendlj'  aocieties,  how  proved , 1601,  n. 

of  building  societiea,  bow  proved   1601,  n. 

of  savJDgii  bonks,  how  proved 1600,  n. 

of  coal 'mines  and  oolli^ee,  and  certain  faetoriea,  how  proved  (anbtit. 

"Jfiwj")     16S7-8,  B. 

<A  water  oompanies,  how  proved  (sub  tit.  "  Mtlrtpotit  Ifatrr  Aei").  1657-8,  n. 

of  Incorporated  Law  Society,  how  proved   1S9S-7,  u. 

(or  preventing  ooUisiona  at  sea,  and  respeoling  lights,  fog-dgnala, 

steering  and  sailing,  bow  proved     5,  D-i  I6D1,  n. 

presumption  uf  wilful  default,  if  damage  oaosed  bj  noo-obamranoe  of 

(hese  ralM     5,  n.,  206 

of  evidenoe,  enforced  in  foreign  Courts,  not  recognized  here i9 

of  oODstruclioa,  how  the;  diuer  from  legal  preaomption  ., 1231 

BTJHOUB,  evidence  of,  when  admissible G77  ttig. 

EUNNINQ  BLOCKADE,  presumption  from    107 

BUNNINa  DOWIf,  in  eroas-actiona  for,  rerdiots  sometimee  for  both 

plaintifri 1700 

BUSSELL  QUBNET'3  ACT  of  1867  [see  TatU  of  Station,  30  ft  31  Yiot. 

0.  35),  provisions  of   1260 

gave  prisoner  right  to  have  witnoascs  bound  over , ,  136C 


INDEX. 


SALE,  what  mtuA  be  by  writiiig  under  Statute  of  I 

Frauds), 

of  goods  through  a  broker,  what  is  best  evidence  < 

in  a  London  shop,  is  safe  in  market-over 

what  incidents  annexed  by  common  law  to  oontrai 

when  pawnee  has  implied  power  of    

a  lien  gives  no  right  of 

of  ship  must  be  by  bill  of  sale  (see  Bill  of  Sale)    . . 

bill  of  sale  of  pentonal  chattels  must  be  filed  in  Ge; 

must  be  attested  by  one  or  more  witnef 

witness  need  not  be  solicitor    

SALE  OF  GOODS  ACT,  1893  (see  Table  of  Statutes, 

provisions  of    

construction  of  

signature  to  order  book  sufficient  to  satisfy  the  . . 

SALE  OF  INCUHBEBED  ESTATES,  seal  of  forme 
judicially  noticed 

SALVORS  must  prove  dereliction,  how 

cannot  claim  more  than  a  moiety  of  property  save 

injury  to  or  loss  of  their  vessel  presumed  to  have 

service  of •  •  •  • • 

SAMPLE,  effect  of  sale  by 

SANCHO  PANZA,  his  judgment  in  a  case  of  rape  . . 

SANITARY  AUTHORITIES  (see  Health). 

SANITY  (see  Insanity,  Lunacy,  Zimaiie). 

presumed  till  contrary  proved    

can  a  man's  acquaintances  express  their  opinions : 
opinions  of  phytdcians  admissible  respecting  .... 
letters  to  paity  inadmissible  to  prove  his,  unless  a 

formerly  alitor  in  Ecclesiastical  Courts 

is  a  coroner's  inquest  admissible  astoP 

of  testator,  how  far  probate  evidence  of    

SATISFACTION,  judgment  without,  agamst  one  j 

pleaded  by  another    

judgment  with,  against  joint  and  several  debtor 

estoppel  by  other    

of  debt  by  legacy,  when  presumed 

SATISFIED  TERMS,  outstanding,  whan  determmec 

SAYINGS  BANKS,  rules  of,  how  proved 

SCALE  OF  COSTS  allowed  to  witnesses  in  civil  casei 

in  criminal  < 

SCANDALOUS  MATTER  may  be  ordered  to  be  stn 
or  affidavit  may  be  taken  off  the  file  when  contain 

SCHEDULE,  omission  by  insolvent  of  debt  from, 

not  due. 

indictment  of  bankrupt  for  omission  from,  whc 
indictment  

SCHOOL  BOARDS,  inspection  of  books  of  (sub  tit. 

tion  Act") 

minutes  of  meetings  of 
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rUUTOJPHS  (ft) 
SCHOOLS,  ENDOWMENT  (aee  Endotctd  SeiaaU  Ae(\  eomnuttev  of,  mar 

enforce  atteudance  id  Titneaa    1:293-1300,  n  ,  I3i9,  n.,  &  £mu 

Bchemes  for,  presumed  diilj  made 72 

SCHOOLS,   INDUSTRIAL  AND   BEFORUATORT,    oeitifioatea   td, 

how  proved ' I61I,  b. 

order  of  detandon  in,  how  proved 1601.  n. 

nilasof,  how  proved ISOl,  n. 

SCHOOLS,  PUBLIC  (we  PMie  SeluoU  Act). 

nperti  may  giveopisioiu  on  qucetioiu  of   .H1T-S2 


n  BodoD  for  breach  of  warr&utj  . .     2H 
SCIENTinC  lNSTRUUEMTS,workiiigacaimcTot,  goocnDj preeoniBd    IBS 
SCIENTIFIC  WITNESSES  (aee  Exjm-U). 
SCIRE  FACIAS  upon  recognizance,  within  what  time  uiut  1«  t«oii^. .  Td>, 

low 

taken  ontot  Statute  of  Limitationab;  written  aokaowledgmeal  or  part 
pajment Su2,  1090  tt  tq. 

SCOTCH  FORM,  oath,  if  deored  may  be  administered  in 138S 

but  witneea  must  deaire  this  form 1388 

formula  for  ■dminiatratioii  of  oath  in   1388,  n. 

SCOTLAND,  laws  of,  not  jodifdally  noUced S 

hoK- piMved    1423 

rules  of  eTidenoe  enforced  in,  not  recognized  here it 

particular  Uwb  of  : — 

preenniptioii  as  to  marriage  from  haUt  and  repute 173 

as  to  letters  being  duljr  pcatad   ISi,  n. 

as  to  continuanoe  of  life    198  *  n, 

that  child  was  bom  dead,  if  not  heanl  to  etj 104,  n. 

that  ooonpiec  of  house  where  dog  is  kept  ift  owner  <^ 

dog  m 

DO  prenmiption  agsiiut  double  portdons,  mM^piised  in 122T,  n. 

deposition  of  witness  abroad  admisidUe  without  proof  of  ab- 
sence  SI  9- IS,  n. 

merchant's  books  BdmisBible  on  behalf  of  merchant,  nhen   TU 

as  to  djing  dedamtions    719 

as  to  admisaibilitj'  of  hearsajf  when  relator  dead 668,  n. 

penitential  confessions  topneet  inadmiBsible 37U,  917 

torture  in,  abolished  in  time  of  Queen  Anne    88fl 

as  to  proof  of  perjury 962,  n. 

requires  representations  respecting  credit  of  another  now  to  be  in 

writing      tOSfi 

requires  guaranteee  now  to  be  in  writicg   IOSOb,  n. 

as  to  mode  of  accepting  bilU  of  eiobange     1094,  &  Errata 

aa  to  days  of  grace  allowed  on  bills   1 168,  n. 

does  not  allow  writings  to  be  varied  by  parol  evidence 1132,  o. 

allows  waiver  of  written  agreement  by  words  only  after  part  per- 

formaooe 1142,  n. 

implies  warranty  of  title  on  sale  of  npeoifio  chatieln    1177 

usually  implies  no  warranty  of  qnalitj  or  sufficiency  on  sale  of 

goods    II7S,  n. 

•a  to  proof  of  registers  of  births,  deaths,  and  marriages  (sub  tit. 

••  Sirlht.  ie.,  Stgi'teri")    1601,  n, 

of  irregular  Scotch  marriages    16UI.  n. 

OS  to  service  of  citations  by  roistered  letter    ISO 

S^crmea  an  te  parofrapit  (}  j)  mtt  pagm. 
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SCOTLAND— tfM/iniMi. 

aa  to  enforcing  attendanoe  of  witnesses  in  inferior  i 

as  to  taking  proof  under  Commisaions    

as  to  oompetency  of  witnesses 

usually  allows  parties  to  be  witnesses 

as  to  right  of  reference  to  oath 

as  to  practice  when  judge  called  an  witness 

as  to  admission  of  evidence  of  bad  character  of  pi 

defamation   • • 

as  to  liability  of  carriers 

as  to  worrying  sheep  or  cattle  by  dogs 

as  to  form  of  taking  oaths   

Oaths  Act  extends  to    

us  to  amendments  in  summary  proceedings 

as  to  limitation  of  tune  for  instituting  proceedings 

for  suing  or  prosecuting  tt]; 

&o 

for  prosecuting  traitors  . . . 
separates  witnesses  ordered  out  of  Court  from  one  ! 
as  to  examining  witness  remaining  in  Court  witho\ 
examination  of  witness  in  initialibus  not  now  requi 

doctrine  of  refreshing  memory    , 

as  to  proving  own  witness  has  made  inconsistent  si. 

as  to  cross-examination  of  witnesses , 

as  to  protecting  witnesses  from  self- crimination . . 

as  to  recalling  witnesses   

as  to  bills  of  exceptions  on  ground  of  admisa 

evidence  

as  to  confirmations  of  executors 

as  to  proof  of  registers  of  lodging  houses  (sub  til 

Hou9e»'') 

as  to  proof  of  Crown  leases,  &c.,  recorded  in  Sooth ; 

OJices'')    

Documentary  Evidence  Act,  1845,  does  not  extend 
deliverances,  &o.  under  Scotch  Bankruptcy  Act,  ad : 

and  Ireland  without  proof   

their  effect  

admissibility  of  judgements  and  judicial  proceeding  i 
effect  of  divorce  in,  of  persons  married  m  England 
can  curator  bonis  of  lunatics  appointed  in,  sue  in 

due  to  estates 

witnesses  in,  how  made  to  attend  before  Commissi  i 

Ireland , 

how  made  to  attend  in  England  or 

cases 

in  (dvil  actions  tried  in  Si:  | 
English  County  Courts  phould  be  j 

enforcing  attendance  of  witness  in 

may  be  ordered  by  English  Courts  c  ! 

examined  in  Scotland    

SCRIP,  in  joint-stock  oompanies,  not  goods  within  ' 

Erauds  

when  judicially  noticed  as  a  negotiable  security. . 

SCRIVENER,  communications  to  solicitor  employed  i  • 

SCULPTURE  COPYRIGHT   ACTS,  assignments  t  i 

need  not  be  attested  by  two  witnesses 

cannot  be  signed  by  agent  of  proprietor 


SCURRILITY  IN  AFFIDAVITS,  effect  of. 
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BRA,  praamptioii  u  to  owtMrabip  of  Ms-khora IIS 

arrant  of  tea-ahora  prettmied  from  ant*  of  ownodup,  when ISO 

uud  between  high  sud  loT  water  pTMumed  extrk-panxihul   119 

OB  indictment  for  tnalioioiu  Injury  to  Ma-bauka,  plaoe  moat  be  proTsd 

aalaid  Ml 

preaoriptiTe  liability  to  repair  aea-walla  provBible  bj  hcAiaaf SIS 

BEA  FISHERIES  A.CTS,  1868  k  18S3  [see  TatU  of  SMutn,  31  &  S3 
Viot.  o.  4S,  &  46  &  47  Viot.  o.  il). 
regietara  under,  admiaaitalitj  and  efleot  of 1778-80,  n. 

SEA  FISHINQ  SERVICE  [aee  Fuhixg  Boat*). 

SEALS,  what,  iadimally  nodoed    0,  13 

of  what  publio  and  ofSdal  doonmenta,  primft  fade  lequin  no  i»«of  . .     T-8 

what  is  aafUcient  sealing  of  a  deed 149 

when  due  eealing  will  be  preenmed    14  9 

what  transaction  mufit  be  eridenced  by  instroment  under  (mw  Dui)  ..973-98 
of  oorporationa,  whether  to  be  proved  after  thirty  year*   89 

SKA  MAN,  agtMlnent  between  maatar  of  merchant  ahip  and,  most  be  in 

writing  lOM 

mmt  be  in  form  aanotioned  by  Board  of  IVade  ....   1098 
must  be  aignad  by  neamaii  in  preecnce  of  an  attest- 
ing witueae    1098 

must  be  read  over  and  siplained  to  seaman   1098 

if  altered,  alteration  most  be  attested    1B39-4I,  n. 

may  be  proTed  without  calling  atteatingwitiJOeB.. 1839-41 

release  of,  how  to  be  attested  and  proTed 1098,  n. 

need  not  give  notice  to  prodooe  his  agreement  with  master 4S4 

may  prove  its  contents  by  psrol 464 

has  <Jaim  for  illneas  caoeed  by  ship  being  onseaworthy    1182^ 

dooumeuts   in    Record    Offii.'e,   huw  inspected   (sub  tit.   "  Merchant 

Shipping") 1S04-2I,  u. 

how  proved  (sub  tit.  "  Shipi ") 1601,  n. 

proof  and  effect  of  oertifloate  of  competency  of  service  of  misters  or 

mates    1833 

will  of,  how  far  excepted  out  (>f  Wills  Act 1060,  1062 

how  executed,  if  it  relate  to  pay,  prize  money,  Ac 1061 

invalided,  returning  home  as  paasrager,  is  vithin  the  Wills  Act    . . . ,   1063 
attendance  of,  as  witueas  in  civil  Court,  enforced  by  habeas  corpus   . .    1376 

in  Admiralty  Division,  how  enforced     1283 

in  Naval  Coorta- Martial,  how  eufonied 1393-1309,  n. 

■pedal  allowance  may  be  made  to  witaeas  detained  on  shore: — 

(a)  in  High  Court 1248 

(b)  in  County  Court ,. , App.  v 

death  of,  how  proved    177S 

SEAHEN'S  CLOTHINO  ACT,  1869  [see  Tailt  ofSlalutm,  33  &  33  Vict 
c.  67J. 

limitation  of  actions  and  proceedings  under 73i, 

aocDsed  under,  must  justify  his  conduct 372-4,  n. 

paymeot  into  Court  under 831,  n. 

SEARCH  for  wridngs,  sufOmency  of,  question  for  jndgfe    23a,  420 

what  sutBoient  to  admit  seoonda^  evidence  (aee  Lail  Imtramttit) 429-34 

for  sabaciibing  witness,  what  suincient 1 926 

for  other  witness,  what  sufficient 473-8,  u.,  617 

how  tat  auswem  to  inquiries  efidsnoein  these  cases    ,.430,  472-8,  n.,  1B66 

SEA-SHORE  (see  Sa>). 

SEA- WORTHINESS  (see  Ship,  Seamm). 

Btfrrtnan  trt  to  paregrapht  (f })  hd(  P«g**- 

(184) 


HTDEX. 

PAlLLOaAFBB  (§f) 

SECONDARY  EYIDEKGE,  what  oonsfcitates 894 

iuadmisfiible,  while  primary  is  in  party^s  power 428a. 

of  doeutnenttf  when  admissible : — • 428-63 

1.  when  writiog  destroyed  or  lost 428o,  1447 

what  search  for  lost  instrument  soffioieDt  (see  Lott  Imtru- 

ment) 429-34 

what  proper  custody  of  instrument  (see  Cmtody)  .  .432-4,  660-4 

effect  of  loss  or  destruction  of  will,  as  to  probate    436 

negotiable  security 437 

2.  when  production  of  original,  impossible,  or  highly  inconvenient    438 

e.  g.,  mural  monuments  438,  663 

records  and  entries  in  public  books  and  registers 439 

8.  when  adversary  refuses  to  produce  original  after  notice •     440 

adversary  is  held  to  have  possession  of  original,  when 440 

notice  to  produce  original,  must  be  served,  when  and  how  (see 
Notice  to  Produce)    440-66A. 

what  notice  must  contain     443 

4.  when  witness,  not  bound  to  produce  original,  refuses 457 

witness  is  nut  bound  to  produce  document,  when 457-61 

6,  when  appointment  of  publio  officer  is  in  writing 461 

6.  when  evidence  required  is  result  of  voluminous  facts,  ac- 

counts, &c • 462 

7.  for  examination  on  the  voire  dire 463 

0/ oral  tettimonyf  when  admissible 464-649 

witness  must  have  been  duly  sworn  in  judicial  proceeding   465 

to  which  opponent  was  bound  to  submit 465 

and  in  which  he  had  right  to  cross-examine    466 

testimony  given  in  former  judicial  proceeding,  when  admissible.  .464-78,  763 

rule  of  reoiprooity    467-70,  569 

admissible  if  witness  incapable  of  being  called 464 

failure  of  attempt  to  engraft  exception  on  this  rule   471 

witness  incapable  of  being  called,  when    472-8 

dead 472-8 

or  beyond  jurisdiction  of  Court  472-8 

or  cannot  be  found  after  diligent  inquiry,  how  far 472-8 

answers  to  inquiries  after  witness,  when  admissible.  .472-8,  n. 

or  insane 472-8 

or  ill,  how  far    472-8  &  n. 

or  kept  out  of  the  way  by  opponent 472-8 

depositions  taken  before  committing  magistrate 479a- 81 

11  &  12  Vict.  c.  42,  s.  17 479a 

form  of  such  depositions 479a 

when  admissible,  and  how  proved 479a- 83,  489-90 

how  proved  to  be  inadmissible    .  • 483 

proper  mode  of  taking. •..;....  484-87 

how  entitled    487 

depositions  taken  before  coroner 492-94 

in  bankruptcy,  when  admissible 495,  519 

other  statutable  depositions   496-98 

when  depositions  in  same  suit  may  be  substituted  for  vivd  voce  testi- 
mony     499-500 

examinations  and  depositions  taken  in  India   •••••..     600 

in  the  colonies    500 

Aotof  1  Will.  4,  o.  22 500,  n. 

commissions  to  examine  witnesses  under  that  Act    600,  n. 

examinations  under  commission,  when  admissible .499-518 

oommissions  from  Probate  or  Divorce  Division    618 

Courts  enforcing  disoovei^  (see  PariieSf  Ducovery)    521-42 

actions  to  perpetuate  testmiony 643-45 

vivft  voce  testimony  in  former  suit,  how  proved 546 

depositions,  open  to  what  objections    • 648-49 

depositions  in  aid  of  suits  in  foreign  Courts. •,..  1313' 

no  deg^rees  in  550 

Vol,  I.  ends  with  §  971. 
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BEGONDABT  'EVlBBJ^CE-^mtinued.  pis^o&iPBS  (}f) 

unlem  law  has  substitatad  partimilar  spedM  of 66% 

copy  of  copy  inadmiigihle • •• 663 

SECRECY,  Bolemn  promise  of,  does  not  ezdude  confeaaon     881 

SECRET  ART  OF  STATE,  oorrespondenoe  between,  and  agent  of  govern- 
ment priyileg^ 947 

procUmation,  orders,  and  regulationa  iasned  by,  bow  proved 1527 

SECRETING  (aee  Coneealmm^. 

SECRETS  OF  STATE  privileged  (see  PriviUgtd  (hmmuHieaiiont)  ..939,  947-48 
reports  by  Initpeotor-General  of  Priflons  to  Lord  Lientenant  of  Ireland 
are 947 

SEDUCTION,  in  action  for,  loss  of  service  ostensible  oaose  of  action  ....  356 

disgrace  and  sorrow  real  cause  of  action  ....  356 

bad  character  or  conduct  of  partv  seduced  admissible  in  mitigation    . .  356 

but  proof  must  be  confined  to  what  occurred  previous  to  seduction    . .  357 

party  seduced  may  be  cross-examined  as  to  previous  nusoonduct    ....  1441 

if  she  deny  facts  imputed,  cannot  be  contradicted 1441 

unless  the  evidence  goes  to  disprove  the  paternity 1441 

SEISIN,  presumption  of,  from  possesMion   123,  685 

SEIZURE,  condemnation  in  revenue  side  of  Queen's  Bench  Division,  con- 
clusive as  to  legality  of 1722 

or  by  Commissioners  of  Excise,  Inland  Revenue,  or  Customs 1722 

is  an  acquittal  conclusive  proof  of  illegality  of  P 1722 

SELECT  COMMITTEE  OF  HOUSE  OF  COMMONS  may  administer 

oaths,  when     1286 

SELF-CRIMINATION,  rule  of  protection  as  to  (see  W%tnu»e») 1453-58A 

excuses  the  non-production  of  documents     458 

bankrupt  not  protected  from 1458a 

SELF.  DISCREDITING  WITNESS  is  not  incompetent    1347,  n. 

declaration  of  deceased  attesting  witness  in  disparagement  of  his  signa- 
ture, inadmissible 569 

SEMIFLENA  PROBATIO,  instances  of,  in  Roman  law  712,  868 

SENIORITY,  what  evidence  of,  admitted  in  questions  of  pedigree  644 

presumption  as  to  survivorship  or  contemporaneous  death  arising 
from 202-3 

SENSES,  evidence  addressed  to,  most  satisfactory  (see  IfuptetUm  by  Jury).    544 
sometimes  mislead 61 

SENTENCE  (see  Fublie  Records  and  Doeummts). 

SEPARATION,  judicial  (see  IHwnfe), 

SEPARATIST,  affirmation  by  (see  Oaths  Aoi). 

SERVANT  (see  Aymi,  Etnphyert'  Liability  AeC), 

when  hiring  of,  presumed  to  be  for  a  year  . ....,...•• ••••..     177 

domestic,  reasonable  notice  to  quit  is  a  month's  warning 34a,  177 

this  rule  inapplicable  to  farm  servants .  ^ .34a,  177 

who  is  a  domestic,  or  menial  34a 

vrarranty  by,  at  time  of  sale,  when  bindiDg  on  master 60S 

admission  by,  at  other  times,  not  evidence  against  master 603 

declarations  of,  inadmissible  in  matters  of  pedigree 635 

master  when  criminally  answerable  for  act  of 115 

master  not  impliedly  bound  to  protect  domestic,  from  injury  ........   1182 

judgment  agamst  master  for  negligence  of,  no  evidence  against  servant 

of  his  misconduct   1667 

but  evidence  of  amount  of  damages  awarded  against  master   ....   1667 

Rrferences  are  to  paragraphs  (§})  not  pages, 
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PABAQBAFH8  ({{) 

SERVICE  of  sabpaona,  when  and  what  saffioient 1242-44 

of  notice  to  produce,  when  and  what  sufficient  (see  NoCica  to  Produce) .  Ail -iS 

when  not  neoessarj    449-50 

of  notice  to  quit,  proTed  by  indorsemeat  of  deceased  solicitor  on  copy . .     698 

of  notices  through  the  post,  when  sufficient 180  &  n.,  1586a 

of  process,  how  proved  in  County  Courts 1586b 

in  Courts  of  summary  jurisdiction    1586a 

written  contract  for,  explainable  by  evidence  of  usage  as  to  holidays..  1168 

when  presumed  to  be  for  a  year. • 177 

when  presumed  to  terminate  on  death  of  master  or  servant 1184 

SESSIONS  (see  Quarter  Setiiont). 

SET  OF  TEETH,  writing  required  to  evidence  contract  to  supply  ....  1044,  n. 

SET-OFF,  what  admissions  are  evidence  of    726 

may  be  converted  into  payment  by  striking  a  balance  1081 

SETTLED  LAND  ACT,  1882  (see  TabU  of  Slatutet,  45  &  46  Vict.  o.  38). 

judicial  notice  of  seal  of  Commissioners  under •    6,  n. 

SETTLEMENT  CERTIFICATES  30  years  old  require  no  proof 88 

SETTLEMENT  DEBDS,  when  completed,  so  as  to  render  subsequent 

alteration  fatal  183li. 

on  marriage  may  be  made  by  infants,  when 104,  n. 

voluntary,  should  contain  power  of  revocation  158 

absence  of  such  power  not  prim&  facie  evidence  of  mistake.     158 
when  avoided  by  bankrupt  law 83 

SBTTTLEMENT  OF  PAUPERS  (see  Removal). 

depositions  of  paupers  as  to,  inadmissible    • 568 

dymg  declarations  of  paupers  as  to,  inadmissible    714,  n. 

hearsay,  in  cases  of,  inadmissible     645 

declarations  of  rated  parishioners  evidence  against  pEuish 752,  756 

how  far  provable  by  evidence  of  giving  relief 805 

examination  by  justices  as  to,  need  not  have  separate  caption  to  each..     892 
adjudication  of,  unappealed  against,  or  confirmed  on  appeal,  judg- 
ment in  rem 1675,  n.,  1679 

SEVERAL  (ftee  Joint  Contraetort). 

articles  bought  at  one  time,  though  at  several  prices,  one  contract 
within  sect.  17  of  Statute  of  Frauds 1044 

SEWERS  COMMISSIONERS,  inspection  of  books  of    1 498-99 

attendance  of  witnesses  in  compensation  cases  with  .  • 1329,  n. 

SEXUAL  INTERCOURSE  between  husband  and  wife,  when  presumed..     106 

boy  under  14  presumed  incapable  of 104 

efFeut  of  consent  to  by  girls  under  13  and  16  respectively 104 

SHAREHOLDER  (see  Joint  Stock  Oompaniet), 

registration  of,  when  admissible 1781 

perHon  who  has  held  himself  out  as,  cannot  deny  his  character  in  action 

for  calls 844 

when  held  to  be,  from  having  paid  calls •••.• • 844 

SHARES  (see  Jomt  Stock  Companiee), 

transfer  of,  under  Companies  Clauses  Consolidation  Act,  must  be  by 

deed 986 

in  companies,  not  goods  within  sect.  17  of  Statute  of  Frauds  . .  1039A-40,  n. 
when  interest  in  lands,  within  sect.  4  of  same  statute. .      1039 

title  to,  how  proved  by  certificates  of  proprietorship 1631-37 

form  of  such  certificate,  under  Com panies  Clauses  Consolidation  Act.  .1631-37 
infant  holder  of,  when  liable  to  action  for  calls    « 104,  n. 

Fol.  /.  end*  tcUh  {  971. 
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pnemnption  u  to  ownership  of  dogs  worrjing,  in  IreUnd,  Bcodand, 
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WhkRi  kk,  pTMumptioii  of  btdniT'  from  uting^ui  moh 171 

admuaiaii  by  iDdBiimifjing  oraditor.  wben  eridanoe  agsinst     7M 

b7  depntj- sheriff,   in  action  against  sheriff  for   misoondiiot  of 

depnty    T5S 

wben  not  liable  to  penon  who  has  given  wroDguMtnt Hfl 

may  be  sued  for  false  return,  tbongh  plaintiff  has  aooepted  anm 

levied  on  aooonnt B5i 

not  liable  to  action  for  arrestiag  privileged  nitness   13  tO 

or  for  an  escape     35a  Jt  n.,  1668,  n. 

bnt  liable  in  trespass  for  detaining  witness,  after  order  for  disaLarg«..  1340 
parol  aasinimeDt  by,  of  leasehold  premises  taken  in  eieoation,  Toid  . .  1015 
must  pioduDe  writ  of  eiecntion  and  jadgmoit  to  jnstifj  seizors,  when  729 
iti  action  against,  jadgmsots  against  third  persons,  whoi  admissible. .   1668 

efleotof  writ  of  fl.  fa.  as  eridenoe 1TM 

return  br,  when  oouolnmTe  as  against  him  or  bailiff,  and  when  not  . .  SM 
jnrisdiotion  of,  with  nspsot  to  replevins,  has  oeased ISSO,  a. 

SHEHTFF'S  COUltT,  judgments  and  prooeedlnga  of,  how  proved 1672 

SHIELD,  ABHORIAIj,  when  admissible  in  matter*  of  pedigree «A7 

BHIFTINa  OP  PROOF  by  sUhite,  whan    872-5 

8HIF,  Hleof,  mnat  be  by  tall  <rf  sale »Sa. 

what  bill  of  rale  most  oontain     998a 

it  does  not  require  a  stamp S9Sa,  n. 

it  may  be  proved  without  calling  attesting  witnese  (tub  tit. 

•'  .Shipping  BocHmtHU") lS39-41,n. 

mortgsgeof    MSa,  n. 

seaworthiness  of,  relative  tenn   1171 

parol  evidenoe  admissible  to  show  amount  of,  implied 

in  marine  insaranoe 1171 

warranty  of  aeaworthineas  of,  implied  in  voyage  policy    1171 

not  implied  in  time  policy 1 171 

Onaeaworthiuesi  of,  when  presumed 105 

question  for  jory 45s. 

Suestions  on  whicli  experts  may  give  opinions   . .   1421 
earsay  evidenoe  inadmissible  as  to 671 

dereliction  <rf,  presumption  against    207 

loss  of,  when  preemn«d    204 

neutr^ity  of,  pnsnmptions  against 107 

from  carrying  deepatchea  of  enemy    107 

from  spoliation  of  papers  ou  capture 107,  IIS 

frem  entering  blockaded  port   107 

wheo  presumed  to  be  employed  in  smuggling 116 

action  on  policy  for  loss  of  (see  Inturanee). 

unskilful  navi^tion  of,  question  on  whi(^  experts  may  give  ogiidaoa.  1421 

rule  as  to  pasemg  each  other   S 

rule  as  to  pastdog  of  steaim- vessels S 

other  mlei  for  prevendng  collisions  at  ses^  how  proved  ...  .6  &  n.,  1001,  n. 

elteuc  of  non-observance  of  them 6  A  n.,  306 

preaumptioiis  recognised  in  oases  of  oolliaon , ,     206 

oaaions  by  one  part-owner,  not  evidenoe  against  others TM 

by  ship-owner,  when  evidence  in  action   by  master   for 

freight 766 

D  of,  when  snffloient  title  against  wrong-doer 


possession  of,  when  snffloient  titie  against  wnmg-doer  . . 
view  of,  may  be  ordered  by  Admiralty  Division,  when. . 


StfirmMt  an  ie  foragn^  {^i)  not  p«gm, 
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BBIF—evHtiiuud.  mudufbi  (}f) 

legiater  of,  kept  imdar  Mratiliant  Shipping  Act,  1BS(,  how  mspectod . . 

1604-31,0. 

how  prored  . .  1601,  n. 

■dminibilitf  and 

eSeotof.. 1778-80,1)- 

Tegiater  of  shippiD|f  at  Llojd'i  inadminible  u  pnblio  doaniaeiit    . ,  1593,  a. 

nDderwritor  preaamed  to   knoir   wm- 

tents  of 181 

proof  and  eSeot  af  oertiflmte  of  registry  <rf 1613 

of  oompeteuor  or  Mrvioa  of  nuuter  or 

mate  of 1633 

owner  of,  when  liable  for  orders  ^Ten  bj  maater    iOSt. 

for  nu^ligenoe  in  naTiration    SOS 

for  injuriea  snatained  b;  erew.. IIS!^ 

presiunption  againiit,  though  pilot  on  board    208  &  n. 

person  indicted  for  sending  uiueaworthy  ship  to  sea,  is  a  competent 

witoeea     1360,0. 

onos  of  justifioatioD  lies  on  him    3T2-1,  n. 

on  ooart-martial  for  loss  of,  captain  and  erew  competent  witnesses, 
when     1360,  a. 

SHIPUENT,  what  is  OTidenoe  of 80 

SHIP'S  HUSBAND,  authority  of,  to  bind  owners,  when  premmed 20Ba 

BHIFWRECKED  GOODS,  poMcaaion  of,  raises  presumption  of  guilt, 

when   372-4,  n. 

SHOP,  in  London,  is  a  market  overt 6 

SHOP  BOOKS  (see  JtaairU  Beoh). 
SHOPUAN  (see  Agntt). 

SHOP  MAKKS  nsed  in  will  may  be  interpreted  h7  parol   1196 

SHOBE  (see  Soa), 

SHORT-HAND  may  be  intopraled  b;  parol IIIV 

SICENBBS  OF  WITNESS  nnder  examination,  effect  of 1469 

when  ground  for  postponing  trial 472-8,  n. 

when  snfScient  to  let  in  depoaitioDi  at  nxmnon 

law 4T2.8,n, 

imder  statute  ..479a-81,  488 

of  attesting  witneaa,  when  ground  for  postponing  trial 1S43a 

when  an  excuse  for  tMU-penormanoe  of  ooatraot    1184 

SIGHT,  Inll  of  exchange  pajable  at,  has  no  days  of  graoe 1168 

SIGN  MANUAL,  whether  jodiciaUr  noticed 14 

oertifiuate  of  BovereigD  under,  inadmissible 1784 


SIONATURES,  how  proved  (see  Bandarititts). 

what  jodidally  notioed T-S,  I1>U 

if  30  years  old,  i«qaire  no  proof gS 

of  chairman,  to  boolcB  of  proceeding  need  not  be  alHied  at  meetings.  1783 
of  justices  moat  be  atSied  to  depositions  478a,  484,  4ST 


of  accused  should  be  obtused,  if  possible,  to  aiaminatiou    .,..88Sa,  n.,  889 
of  witness  should  be  afSxed  to  depositions  before  justices  . , .  ,476a,  484,  487 

of  coroner  most  be  affixed  to  depositions  and  examinations 492,  901 

of  drawer  of  bill,  admitted  by  aooeptanoe S61 

of  indorter,  though  same  person  as  drawer,  not  admitted  by  aioept- 
anoa SBl 

YbL  I.  mb  wi(A  )  STl. 

(189) 


SiaKATUltES— «m(«ni«I.  pasuufbi  (ff) 

of  maker  of  pTDmumry'  nabs,  ■dmitted  bj  indonienient  of  paj«e 8j3 

of  client  may  be  proved  by  eolicitor    9S4 

place  of,  what  mtBdcot  within  Statute  of  Fraads 1 028 

mode  of,  what  anffldeDt  within  Statute  of  Frauds 1029 

place  sad  mode  of,  to  wills  under  Wills  Act  (see  WiiU)    1057-60 

what  required  for  partjcular  notioes ...1I01a-5a 

for  othcE  doouments  (see  IFrituist). 

SILENCE,  when  evidence  as  an  sdmisnon  (see  ^ifMiuiaiu) 809-16 

as  a  confession 814-16.907 

of  witness,  on  bang  asked  criminatory  qaesdons,  eSect  of 1467 

SIMILAKITT  of  name  and  ramdence,  or  name  and  trade,  wiQ  identify 

party     1858 

of  name  alone  will  justify  preminptian  of  identity,  trhen 1S60 

SIUPLICrrr  in  narrative,  test  of  truth 52 

SITTINGS,  legal,  commenoement  and  ending  of,  jndiciBlly  noticed IS 

SKILL  (see  Eiptrli),  what  is  reasonable,  question  for  jiny 37-7* 

when  artiaans  aikd  arCiete  warrant  that  they  possess  proper I1S4 

SKILLED  WITNESSES  (see  Exptrti). 

SLANDER  (see  1041  md  Slander). 

SLAUGHTER  HOaSES,  by-laws  raspecting,  faow  proved   lSST-8,n. 

SLAVE,  value  of  testimony  of   53 

maDdamna  to  ezaoune  witnewes  respeotiug  oSenoee  gainst  ^va 
trade  600,11, 

BLEEP,  confeeaion  made  while  talking  in,  donbt  aa  to  admiaubili^  of .  .881,  n. 

BMUGOLINa,  presumptionB  mpeoting 119 

when  onns  of  proving  innoceuoe  lies  on  defendant 3T2-4,  n. 

within  what  time  proseoutionB  must  be  brought 76-8,  n. 

eroploymenC  in  preventive  servioe,  when  prenimed 171 

SOCIETIES  (see  Building  Saeieig,  Friendly  Satiitg,   and  IndtatriMl  and 

lyovident  Socitty). 

SODOHT,  tliough  agent  be  undet  14,  patient  nuty  be  oonvirted  of 101,  n 

SOIL  OF  RIVERS,  preeomption  aa  to  ownership   US 

SOLD  NOTE  [see  Bmifit  and  Sold  yolt>). 

SOLDIER,  will  of ,  how  far  excepted  out  of  Wills  Aot 1030-M,  10S9 

attendance  of,  as  witness  in  civil  Court  enforced  by  habeas  corpns. . . .   I27& 

before  courts-martial,  how  enforted  1293-1309,  n. 

proof  and  effect  of  certificate  of  previous  aoqnittal,  or  conrictioD  of : — 

before  oourts- martial  (sub  tit.  "  Armj)  Act"] 1811,  n. 

before  civil  Courts 1(111,  n. 

SOLEMNIZATION  OF  MARRIAGE,  when  presamad  regular 143-i 

SOLICITOR,  generic  name  for  attorneys  and  proctors IB 

communications  to,  privileged  (Bee  Priviltged  C<m  aiiHicattam) 9L1-1TA 

same  rule  applies  to.  clerk  of 920 

to  town  agent  of 920 

.St/irroKw  art  to  parasrap^  (f  {)  iM  pagm. 
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BOLICirOR-^oM^tfiNMf.  PijuaiuPHB  ({{) 

when  estopped  from  denying  title  of  client  .••••••• 848 

admisflion  made  by,  how  far  binding  on  client  (see  Admitnons) 772-82 

rules  of  Conrt  as  to  notices  to  admit  by  (see  Notice  to  Admit)    ....  724a  &  n. 

seryioe  of  notice  to  produce  on,  sufficient 442 

for  defendant  most  attest  warrants  of  attorney  and  cognovits  (see 

Warrants  of  Attorney)    1111 

oompetent  to  testify,  though  he  has  addressed  jury  as  advocate 1391 

when  witness,  seldom  ordered  out  of  Conrt 1400 

entitled  to  what  allowance  in  civil  Courts App.  i — t 

in  criminal  Court.  .^^/7.  vi  et  uq, 
before    examining    magis- 
trates   App.  vi 

oannot  be  compelled  to  produce  client's  document  with- 
out leave   457 

privileged  from  arrest,  when  (see  Arreefj 1330-39 

privileges  of,  judicially  noticed  19 

mipliedly  undertakes  to  exercise  reanonable  skill    1183 

how  far  negligence  of,  is  a  question  for  judg^e  or  jury 37i. 

inspection  of  rolls  of,  and  other  books  respecting 1504-21,  n. 

proof  of  certificate  of 1639 

appearance  of  name  of,  in  Law  List,  sufficient    1639 

admission  of  parties  being,  from  speaking  of  him  as  such 173 

may  make  special  agreement  for  payment    1097 

such  agreement  must  be  in  writing,  and  fair  and  reasonable   1097 

may  make  verbal  agreement  to  charg^e  nothing  if  action  lost  1097 

notice  to  produce  bul  of,  unnecessary 450 

bound  to  answer  respecting  fraud  committed  by  him,  when 1455 

cannot  be  convicted  of  fraud,  if  he  has  disclosed  offence  on  oath 1465 

cannot  recover  costs  from  corporaticin,  unless  retained  under  seal  ....     984 

suing  in  name,  but  without  authority,  of  client,  effect  of 1686 

agent  must  be  authoriz<>d  by  deed  to  appoint •     985 

presumption  against  deed  of  gift  to   151 

contract  between,  and  articled  clerk  must  be  enrolled   1 126 

no  implied  authority  to  bind  partner  by  drawing  bills 186 

80LICIT0R-GENERAL,  when  entitled  to  reply  390  &  n. 

SOLICITORS'   REMUNERATION  ACT,  1881  (see  TabU  of  Statutes, 
44  &  45  Vict.  o.  44). 

SOLOMON,  his  judgment  in  the  case  of  the  two  harlots 215 

SOVEREIGN,  traitor  compassing  death  of,  or  bodily  harm  to,  to  be 

indicted,  arraigned,  and  tried  as  if  charged  with  murder 958 

protective  provisions  of  Statute  of  Treasons  do  not  apply  to  such  case.     958 
nigh  misdemeanour  to  aim  fire-arms,  &c.  at,  with  intent  to  mjure  or 

alarm 958,  n. 

is  she  admissible  as  witness  P 1381 

if  admissible  must  be  sworn 1381 

certificate  of,  under  sign  manual,  inadmissible    1784 

grant  from,  when  presumed 130-1 

proclamation  of,  judicially  noticed  (see  Proclamations)    5  &  n,  8,  1527 

great  and  privy  seal  of,  judicially  noticed    6 

whether  sign  manual  of,  judicially  noticed 14 

accession  and  demise  of,  judicially  noticed 18 

how  far  affected  by  Statutes  of  Limitation 74 

admissibility  and  effect  of  speech  of,  in  opening  Parliament    1661 

SPAIN,  LAW  OF,  as  to  days  of  grace  allowed  on  bills 1198,  n. 

as  to  presumption  respecting  loss  of  ship  .  • 204,  n. 

Vol.  L  ends  with  i  971. 
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8PEAKEE  OF  HOUSE  OP  COKKONS,  nmuii  by,  need  not  oootain 

radical  S4 

proof  and  ftdmisuOD  of  certiAoate  of.  of  oasta  allowed  on  taiatioo  for 

printebill>(nibtit.  ••ParliiauntarvClHtM")..l9l\,il. 
ol  paperB  being  pnUisbed  hv  order  of  PmrtiaBSnt 
(mbtit.  ••  Parliamiilfty  Paptn")    161 1,  n. 

8PB0IAL  ALLOWANCES  mmj  bo  nude  to  expert  and  MieDdfio  wit- 

MM««— (a)  in  Hi|A  Conrt 12*7 

(b)  inCiKmty  Court App.  ir 

may  be  made  to  teamen  detained  on  ibore  aa 

wibUMee— (a)  in  High  Court   I24B 

(b)  in  County  Court App.  t 

SPECIAL  DAHAOES  reooToable  in  reploTin 16M 

^ECLIL  EZAMmSR  [aeeStami^. 

SPECIALTIES,  oonsidention  f or,  preaDmed M 

within  what  time  action  on,  mnat  be  btoaght TSb,  692,  1090 

indorsement  on,  of  part  payment,  or  of  payment  of  bitereet  by  deoeaeed 

payee,  admiivible  for  his  reprewotatiTea     690-92 

to  support  replication  of  acknowledgment  to  plea  of  Statntee  of 

Limitation  693 

whether  neoesury  to  prove  aKondi  date  of  indorsement  opOD.  .169,  693-96a 


INDEX. 

STAMP  (see  Seak).  PAB^gbafhb  ({^ 

presumed  on  lost  instnunent • 145,  148,  436 

also  on  instrument  not  produoed  after  notice 117,  148 

how  question  of  want  or  insufficiency  of,  is  affected  by  the  new  mles 

of  pleading 809 

when  parol  evidenoe  admissible  to  diow  whether  required  or  not  . .  •  •  1149 

question  of  sufficiency  of,  to  be  decided  by  judge 28 

proper  amount  of,  Commissioners  of  Inland  Revenue  will  decide,  on 

application 1763 

on  bUl  or  promissoty  note  purporting  to  be  foreign,  when  sufficient .  •       72 

on  probate,  how  far  evidence  of  assets 860 

receipt  inadmissible  for  want  of,  may  refresh  memory  of  witness  .  • . .   141 1 

solicitor  cannot  state  whether  client's  deed  was  duly  stamped 937a 

counterpart  of  lease  sealed  by  lessor  deemed  the  original  as  regfards  the  426 
counterpart  admissible  as  secondary  evidence,  though  unstamped  .  • .  •  426 
oontracts  under  sect.  4  of  Statute  of  Frauds,  must  be  stamped ........   1048 

under  sect.  17  exempt 1043 

between  Metropolitan  coach-masters  and  drivers  or  conductors 

exempt    1099a 

under  Pawnbrokers  Act,  1872,  exempt    1099 

replevin  bonds  exempt 1850 

biJOs  of  sale  of  ships  exempt    99Sa.,  n. 

what  are  material  alterations  in  instrument,  with  respect  to  stamp 

laws 1822-23 

laws  reepeoiing,  frequently  oppressive 897 

less  oppressive  now  than  formerly   397 

no  objection  for  want  of,  allowable  in  criminal  court 897,  n. 

what  documents  may  be  read  m  civil  courts,  though  unstamped,  on 

payment  of  penalty 897 

omission  or  insufficienoy  of,  must  be  noticed  by  ofBcer  of  Court 397 

the  same  rule  applies  to  proceedings  by  arbitration    •     397 

ruling  of  judge  respecting,  final 897 

when  documents  are  *'  duly  stamped  " 897,  n. 

denoting  stamp  affixed  by  Commissioners  of  Inland  Revenue,  effect  of..  1768 

STAMP  ACT,  1870  (see  Tabh  of  StaiuUt,  83  &  84  Vict.  c.  97). 

STAMP  OFFICE,  books  of,  admissible  as  public  documents  (sub  tit. 
'' FubUc  Offlcet'' ;  Bee  InUmd  JUffmue)  1595,  n. 

STAMPED  SIGNATURE,  when  sufficient 1029,  1060 

STANNARIES,  attendance  of  witnesses  before  Court  of,  how  enforced. .  1298 — 

1309,  n. 

seal  of  Court  of,  judicially  noticed 6 

signature  of  registrar  of,  when  judicially  noticed ....•••• 14 

records  of  judicial  proceeding^  of  Court,  how  proyed 1546 

STAR  CHAMBER,  proceedings  of ,  in  Record  Office 1485 

STATE,  acts  of,  when  judicially  noticed 5 

how  proved 1526-7 

■ecrets  of,  excluded  by  public  policy  (see  FrivUeffed  CatHinunieatiofu)  . .    938, 

947-48 
acts  of  foreign,  or  colonial,  how  proyed 10,  1528 

STATE-PAPER  OFFICE,  records  of ,  where  deposited 1484 

STATEMENT  OF  CLAIM  OR  DEFENCE  (see  Pleadinfi). 

rU.  L  stub  ufUh  i  971. 
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TAUIFBXTBS  (JO 

STATEMENTS,  when  party  maj  Aow  that  bia  iritaen  has  nude  inooD- 

matent HM 

-whoi  he  mky  Bhaw  that  hid  opponent's  witness  ban  done  to ,,,,  1446 

iKnr  to  proceed  if  oontrsdiotoiy  statement  in  writing    1446 

1.  indnloaiuM    1446-48 

2.  in  oriminal  oaaes — depoutiona    , ,..1447-49 

witness  mnst  first  be  oroas-eiamined  as  to  tnrcamstanoes 1445 

made  poet  litem  motam.  inadmisslUe,  when  (see  Lii  JfoU)    B38-34 

made  07  children,  inadmisaible,  when  inoompetaDt  bb  vitnesMt 668 

wImo  admiaaible  a*  eridenoe  of  bodily  or  mental  feeling    580-83 

as  part  of  rea  geetn  (gee  S— guCm) 683-91 

STATB8,  FOBEIGN  (lee  F>r«fn  SlaU,). 

STATIONERS'  HALL  (see  C»nngki). 

ffTATCTS  OP  DISTRIBUTIONS  (sse  TabU  tf  atatutm,  23  &  3S  Tiot. 
o.  10). 
woid  "children     naad  in,  means  legitimate  ohild 1S8 

STATUTE  OF  TRACDS  (lee  IW6  0/  Slaluta,  2»  Car.  2,  c  3),  wiae  ia 

principle,  badly  drawn 1000 

must  be  pleaded  speoially •..•• 306 

sect.  1,  whatitenauta    IDOt  Ad. 

not  applicable  b>  demiaea  tinder  seal 1001 

what  leues,  estates  and  inttreata  in  land  most  be  in  writinfr 

signed 1001 

wiiting   most   be  dgned   \jj  party,   or  by  agent  authorised  in 

writing    lOQl,  n.,  1107,  n, 

wot.  2,  exoepts  leases  not  eiOeediuK  three  yean 1001  A  n. 

effect  ofparol  lease  for  more  than  three  yean 1002 

•set.  3,  how  leasee,  estatee,  and  interest  in  Ikndi  assigned  or  smten- 

d«ed 100I.4 

writing  most  be  aJgued  by  party,  or  l^  agent  onthoriaed  in 

writing 1003,  HOT,  n. 

MUTendei  by  operation  of  law,  what .1006-13 

doee  not  depend  CD  intenticn    ....   10O5 

aoceptanee  of  new  void  lease 1007 

Toidable  kasn    10O7 

agreement  to  pnrohaae  by  teiuuit 1008 

eancellalion  of  lease 1009 

new  interest  granted  to  atracger,  tcoant  giving  up  posaea- 

■ion  1010 

of  bankrupt's  lease,  by  trustee    lOlS 

tmstees  <k  ludBstriaf  of  Benefit  BnUding  Sucie^  Tooating 

mortgage 1013 

when  no  merger  by  operation  of  law 1014 

assignment,  %act  of^law — death,  marriage,  banhmplcy . . ..   tOI4 
•esla.  7,  S.  e,  what  triuts  most  be  created,  or  astdgued  by  writing 

ngsed lOIS 

reamting  trusts  exoepted 1017 

when  suoh  trusts  arise  (gee  Ihatt)    IOI7i-170 

ngnature  must  be  by  party  himself    1016,  1107,  n. 

wet.  1,  what  it  enacts   1019 

not  apfdioable  to  deeds 1019 

writing  may  be  signed  by  party  or  by  agentorally  appointed..  1010,  HOT,  n. 

net  IT.  now  replaced  by  (fates  lA  Ooods  Act,  1893,  s.  4 1020 

proririon*  ot  above-aieotioDed  enactments  1010 

extend  to  sale  of  goods  iu>t  yet  in  existenos 1011 

to  satisfy  either  eeot.  4  of  Statute  of  Frauds  or  eeot.  4  of  Sale  of 

Qoods  Aet,  1893,  oonmderation  must  appear  in  writing    1021 

^sept  as  to  fTUBiantees   1021,1011 

this  rule  of  very  qoestiooaUe  poht^ 1021 

M^trmom  an  le  ptn-afrapit  (}})  <wf  pofm. 
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RTATUTB  OF  FRAUDS— eoHtiHiud.  FAUOUPBa  ({f) 

rejected  in  majiy  States  of  Amerioa 1021  k  n. 

CODHideiatiou  need  not  be  stated  in  irriting'  or  sxprem  tenos    , .  1022-23 

milEoieiit  if  it  oan  be  oolleoted  by  naaonable  intendment 1024 

wriliDg  in»f  be  ligned  bj  pu^,  or  bj  agent  orally  appointed. .  1021, 

HOT,  n. 
one  party  to  the  contract  oaunot  sign  aa  ag^nt  for  the  other. . . .  1020,  n. 

how  much  of  ooDtfaot  miut  be  in  writiDg 1024-26 

names  of  both  eontiaoting pattiM  mnBt  appear lOZS 

oontnot  need  not  to  be  compriaed  in  mugle  docmnent  ..........  1026 

may  be  made  oat  nom  oonespundenoe 1028 

or  by  ngned  letter  referring  to  writinga 1026 

entire  oontmot  must  be  colleolad  from  writingii 1026 

verbal  testimony  inadmiamble  to  supply  omiaaiona  in  oontraot. . . .   1026 
parol  evidence  received  to  ^ow  mtnation  of  partiee,  identity, 

explain  language,  or  fli  dat« 1026 

letter  addreased  to  third  party  will  laffloe    1027 

iDemorHndam  after  action  bningLt  inauffloient    1027 

place  of  ngnature  immaterial 1028 

mode  of  Kignatore,  initials,  printed  eignatore 102S 

need  not  be  Bigned  by  both  parties 1020 

written  propoeal  aooepted  t^  parol    102S 

■peoial  promise  by  executor  or  adminiatrator  to  anawer  damages 

ont  of  own  estate  most  be  by  writing  signed  1010 

giurantce  mnat  be  in  writing  signed 1030b 

writine  may  be  signed  by  party  or  by  agent  appointed  bj 

pard 1 107  4  n, 

oonsideration  for  guarantee  need  not  now  appear  in  writing..  1030 

what  aonatitute«  a  guarantee 1031-34 

proTiaiona  aa  to  goaiantees  extended  by  Lord  Tentcrden'a 

Act 108fi  rf  Mf . 

agreement  in  cxinaiiteration  of  marriagemnst  be  by  writingaignad.  1036 

what  is  BUdh  an  agreement 103S 

agreement  not  to  be  performed  within  year,  moat  be  by  writing 

aigned 103S 

what  ia  Buch  an  agreement 1036-37 

oontraot  for  sale  of  lauds  or  any  interest  therein  most  be  by 

writing  signed    103B 

what  is  an  interest  inlands 1038-43 

■hares  in  oompanies  possessed  of  real  estate  not.. 1039 

nor  debentures 10391.-40 

whether  growing  oropa  are 1041-42 

mntraota  for  sale  of  goods,  £o.,  of  lOf.  value  required  to  bain 

writing  signed    1020 

requirament  extends  to  goods  not  actually  made,  &o 1020 

doea  not  apply  to  agreement  to  procure  goods  for 
another,  and  to  take  them  to  a  certain  place . .  1044 

nor  to  fiituree 1044 

doe*  ^iply  to  eeveral  articles  purobaaed  at  one  time,  at  dis- 
tinct prices 1044 

to  agreement  by  artist  to  paint  a  picture    ....  1044,  n. 
t  Errata 
to  oonbact  by  dentdit  to  make  a  set  r4  teeth  . .  1044,  n. 
■bares   in   oompaniea  not  goods,  wares,   and  merchandise 


INDEX. 

STATUTE  OF  FRAUDS— ^on^iiMMf.  pis4<nuLras  (ff) 

horse  transferred  from  sale  to  liverj  staUe 1046 

bailee  of  ^oods  selling  them  on  hie  own  aooount    1047,  1049 

uonotractiTe  deUyery  of  ponderooii  goods,  key  of  warehouse.  •  1048 

aooeptanoe  hj  purchaser  of  warrant  or  deliverj  order   1048 

goooM  deliyered  to  oarrier  or  wharfinger  named  by  yendee  . .  1049 
distinotions  between  sect.  4  and  sect.  17  (now  sect.  3  of  Sale  of 

GoodaAot,  1893)  of  Statute  of  Frauds 104S 

oon tracts  under  former  mnst  be  stamped,  under  latter  exempt  . .  1043 
sect.  4  applies  to  contracts  of  any  yalue,  and  in  some  oases  to 

those  part  performed 1043 

pronsions  as  to  sale  of  goods  do  not  apply  to  contracts  under  10/., 

or  where  part  payment,  or  part  acceptance 1043 

when  oontraots  under  sect.  4  will  be  supported,  if  part  performed. .  1043 
sect.  6,  devises  of  real  estate,  how  signed  and  attested  under  ....  1062 
agreement  under,  may  be  totally  abandoned  before  breach,  by  cnral 

contract   1143 

cannot  be  partially  abandoned  by  oral  contract..  1144 

STATUTE  OF  WILLS  (see  JTilh  and  TabU  o/SiaiuUt,  7  Will.  4  &  1  Viot. 
0.  26). 

STATUTES,  public,  judicially  noticed 6,  1623 

local  and  personal  Acts,  when  judiciidly  noticed 7-8,  1523 

when  proved   by  copy  purporting  to  be  printed   hy  Queen's 

printer 7-8,  1623 

private  Acts,  how  proved 7-8,  1523 

construction  of,  question  for  judge ..•      40 

Irish  stetutes  prior  to  Union,  how  proyed    •• 1524 

foreign  stetutes,  how  proved  •••••  1526 

admissibility  and  effect  of  recitals  in  public  stetute ••..  1660 

in  private  Aote 1660 

where  printed  copy  erroneous,  judge  will  refer  to  Parliament  roll ....       21 
within  what  time  action  must  be  brought  against  party,  acting  under 

any  local  or  personal  Act 73a 

power  of  pleading  general  issue  l^  (see  General  Itwe),, .311-13 

STATUTES  OF  LIMITATION  (see  Limitatiom). 

STATUTORY  DECLARATIONS,  law  as  to  1389,  n. 

STEALINO  (see  Laremy). 

STE  AM  VESSEL,  rules  as  to  passmg  each  other i 

presumption  of  wilful  default,  in  case  of  accident,  whQe  neglecting 
these  rules 6 

STEPHENSON,  his  eyidence  as  to  possible  speed  on  railway  rejected .  • .  •      62 

STEWARD,  entries  against  interest  made  by  deceased,  admissible 673 

how  far  necessary  in  such  case  to  prove  that  he  filled  the  office  .•••••  683 

communications  made  to,  not  privileged 916 

of  a  borough,  what  documente  bound  to  produce  as  witness ,  460 

STOCK,  transfer  of,  proyed  by  bank  books 1777 

contract  for  sale  of,  not  within  sect.  17  of  Stetute  of  Frauds  (now 
sect.  3  of  Sale  of  Qoods  Act,  1893) 1039a-40  k  n. 

STOCK  EXCHANOE,  broker  presumed  to  act  in  accordance  with  rules  of    181 

STOCKBROKERS  (see  Brokm). 

STOLEN  GOODS,  recent  possession  of ,  raises  presumption  of  guilt....      63, 

127A.B 

this  presumption  sometimes  erroneous 63 

Srftntnen  ar$  to  paragrapht  ({{)  not  pagm* 

(196) 


(W 

I,  pTsaninptioii  from  poflaearion  of  Her  Majestf's 372-4,  n. 

8TBANQEB  (sea  Frivia,  FubUe  BtcvnU  md  DoaatuHU). 

altentioiiB  made  bj,  in  inBtrainenta,  when  fatal 1B2T-20 

refamor  to  produce  dooumeotB,  »hen  teeoaAarj  endmce  BdmiHsible. .     467 

cetoppeUDOt  enforceeble  by,  or  bindiii^  on B9,  817- IB 

redtolfl  in  private  Btstntes,  no  eridenoe  againBt 1660 

Then  evidence  in  matters  ot  pedigree  ....   1660 

judgments,  how  tax  evidcDoe  af(ainit 1667-8 

judgments  in  r**).,  how  far  binding  upon 1677-8 

indgmenta  iitttr  porta,  inadmianbls  for  or  against,  in  liTout  of  facta 

adjudged 1683 

exceptioQ,  when  admissible  in  nature  of  reputation  1683 

inqnieitioDB,  how  far  evidenoe  against 17S7 

admissions  bj,  geDerallv  rejected  (see  Admittiont) 740 

wheu  evidenoe  7S0-S6 

oonfcasians  made  under  induoementa  by,  how  far  admissible 87S-77 

declarations  of,  inadmissible  in  matters  of  pedigree   S3S 

admission  to,  of  debt,  does  it  bar  Statutes  of  Limitation  F 1074-74B 

to  a  document,  may  contradict  it  or  varj  it  bj  parol 1149 

has  no  right  to  inspect  obtain  documents    1493-99 

STREET  (see  Bighvxis). 

the  word  not  judicially  notioed  ,, ..       17 

meaning  of,  question  for  jury,  when 46a 

in  indiotment  foi  stealing  fixtures  in  any,   property  need  not  be 
alleged 294 

STTLE,  evidenoe  of  onstom  iuadmiBBible  to  show  feasts  in  lease  refer  to 

Old 1166 

of  oompoaitioa  of  two  writings  may  be  compared  .,  1871 

BCBMISSION  (see  AvarSi. 

BtJBOENATION  OF  PEBJURT,  witneBwa  may  be  awarded  costs  on 

trial  of 12M 

of  witneaaes  may  be  proved  or  disproved  on  snj  trial    338 

SUBPCENA,  witnesses  made  to  attend  by  (eee  Aittndanuof  WHnaai).  .m9-ii 
production  of  duoumento,  when  enforced  by  snbpcsiia  duoes  tecam. .  1239-40 

witueea  producing  document  under,  need  not  be  sworn 1429 

wituens  prodooing  document  under,  if  nut  Bwom,  cannot  be  oross- 

examined 142B 

may  be  sealed  in  blank,  and  filled  up  afterwards   183G 

diifent  from  subpoeua  duces  tecum  in  what 1241a 

writ  of,  only  good  for  one  sitting 1241 

must  state  what  particulars  in  ordinary  actions 1240-43 

•ervice  of,  must  be  made  a  reasonable  time  before  trial 1242 

within  twelve  weeks  from  date 1242 

in  what  manner,  and  how  proved 1 244 

when  witneas  must  answer,  though  he  has  not  been  served  with    . .  1242,  n. 

SUBSCRIBING  WmTESS  (see  Attuting  Witiut). 

SUBSEQUIBNT  ASSENT  by  prindpal  to  unauthorised  act  of  agent.  .985, 1108 

SUBSTANCE  of  iMoe  must,  but  need  only,  be  proved  (see  AlUgatioiu, 


TimxamArBB  (If) 

strooEsnoNS  for  amendiko  the  law  of  evidence  :— 

to  aboliah  right  of  Attorney- General  uid  Salkdtoi -General  to  replj  ia 
poUtioal  trialn SW 

toabolieli  the  dortriae  laid  down  in  Slattttie  c.  Pooley 4I0-1I,  n. 

to  allow  proof  of  aanitj  or  meaniCj  by  eyidaaoe  of  treHtmemt  br  rela- 
tive*      571-74 

to  abolish  Inw  in  equity,  which  admits  parol  eridence  against  a  [Jain- 
tiff  beeldng  Bpenifio  performanoe,  but  rejects  it  for  bim 1140 

to  admit  entries  miide  bj  tntdauDan  or  memhant  in  bis  shop  books  ..     718 

to  limit  rale  rejecting  omdeaaotut  on  gmund  c^  indooement  held  out. .    872, 

sat 

to  admit  oonfeeHions  pnrpoitiiig  to  ha*e  been  taken  on  oath B95'B6 

to  repeal  law  whicb  requiies  priscoer  nnder  ezaminatian  to  be  twice 

cautioned  by  jiutJce* 888a-«0 

to  abolish  law  whioh  requirea  that  oonnderation  for  oonbaot  riiould 

appear  in  writing  sfgoed  onder  3tatut«  of  Frauds 1021 

to  render  law  unifonn  as  to  moJeof  appcnnting  agents 11(>9 

to  render  commnnication  to  cleivymen  and  medical  men  priTilaged..6t6-17 
to  abolish  rule,  reqairing  two  witnesses  to  each  overt  aot  in  treason  . .     964 

"       to  abolish  days  of  grace  for  paying  all  bills  am]  notas II6S.  n- 

to  limit  the  admissibility  of  usage  to  explain  oontraots 1190 

to  enalile  inferior  Courts  to  issue  snbp<Biia  b^and  their  jorisdictioa  . .  12S4, 

I26S 
to  direct  Qneen's  Bench  Division  to  enforoe  obedience  to  suob  sob- 

pcBna  by  attachment 126S 

to  extend  to  other  Conrts  power,  now  extended  to  all  diviiima  of 

High  Conrt,  of  bringiug  witnesHee  from  Sootlaud  or  Ireland   ISU 

to  empower  examinets  of  High  Court  to  vatraoe  attoidaDoe  of  wit- 

neeaes   1285 

to  establish  an  uniform  mode  of  enfondng  attendanoe  of  witneseea ....   1319 
to  render  all   defendants  in  miminal  prooeedings  competent  wit- 
nesses    1380,  n. 

to  empower  Court  to  disallow  vexatious  arosB-eiamination 1360,  n. 

to  abolish  rule  in  Beveoue  oaosea  reieoting'  witneasea  who  have  re- 
mained in  Court  after  order  to  withdraw 1101 

to  modify  the  role  whiob  protects  witnesses  from  self-arimiDatioD  ....  1454 

to  allow  prisoners  copies  ot  indiotmants    ,   1488 

to  protect  instruments  fnjm  being  vitiated  by  unauthorised  or  acci- 

^tal  alterations  of  strangeis 1827-30 

SUICIDE,  dying  declaratians  of,  admisnble  against  Mceseory 717 

ttotpresom^ 112  Ic  BmU 

SUIT  (see  Mtim). 

BUUMARY  CONVICTIONS  (sse  Qmnttun*). 

SUUHARY  JURISDICTION  ACT,  1879  (see  Tablt  ofStatuUt,  43  k  43 

Vict.  0.  «},  powers  pven  by 1268-e9 

mlee  made  aodur,  judicially  noticed 16,  n. 

jostioee  under,  may  allow  oosts  of  ptoseoatot  and  witnesses 1S68-S9 

onus  of  proof  under   ••....     3T5 

SUMMONS,  when  attendanoe  of  witnosaos  enfcvoed  by  (see  AttrnJam*  ^ 

diEmissed  at  ohambos,  effect  of 179S 

how  proved  in  Count;  Courts ISSBb 

SUNDAT,  what  days  of  tbe  month  fall  on,  jndioiaUy  noticed    16,  n. 

SUPERIOR  COURTS  (see   CawrU  nf  Lav,   Chammy  Diwmim,   Supmu 

Courii. 
SUPPIiETOET  OATH,  when  neoeasary  in  Roman  law 713 

S^ertnat  att  ia  paragropht  (j{)  mt  fgn- 
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STTPPOBT,  right  to,  from  adjoining  lands 121 

hoasea    121 

from  sabjaoent  soil     121 

from  lower  stories  . .  •  •  • 121 

SUPPRESSION  OF  EVIDENCE,  presomption  from 116,  565a,  804 

8CJPREME  COURT,  (see  Courts  of  Law),  seal  of,  judicially  noticed 6 

seal  of  eaoh  division  of,  judicially  noticed    ....••.•  6 

seal  of  principal  and  district  registries  of,  judicially  noticed    •  6 

rules  of,  when  judicially  noticed •  • 19 

records  of,  how  proved • .••••..  1534 

proceeding's  of,  when  iudidaUy  noticed 19 

signature  of  judges  of,  when  judicially  noticed    •  •  • 7,  8,  14 

judges  of,  do  not  judicially  notice  ioferior  oourts 20 

costs  in  (see  Co$ts). 

jury  trials  in  (see  Jury,  IVialt  by  Jury). 

notices  sent  from  offices  of ,  may  be  transmitted  by  post 180 

presumption  respecting  service  of  such  notices 180 

SUPREME  COURT  RULES,  1883,  how  proved    1534,  1587 

rules  as  to  amendments  (see  AmendmenU) ••• 221 

do  not  affect  criminal  proceedings 222-5,  245 

or  divorce  or  matrimonial  causes    222-5,  245 

bat  apply  to  civil  proceedings  on  Crown  side  of  Queen's  Bench 

Division    222-6,  245 

to  proceedings  on  Revenue  side  of    Queen's  Bench 

Division    222-5,  245 

to  High  Court  having  jurisdiction  in  bankruptcy    ....     245 

to  Admiralty  actions 245 

to  probate  actions    246 

to  County  Courts  having  jurisdiction  in  bankruptcy  . .     245 

rules  as  to  pleadings  (see  PUadingg)    301-8 

as  to  proceedings  in  lieu  of  demurrer   91,  306,  828 

as  to  mode  of  proof  of  service  of  notice  to  produce 448 

as  to  form  of  notice  to  produce    442-43 

as  to  costs  where  notice  contains  unnecessary  documents    456a 

as  to  examination  of  witnesses  before  Examiners  or  Commis- 
sioners (see  Deposiiiont,  Examiner,  Commissum)  504 

as  to  interrogatories  (see  IntsrroyatorUt)    521-42 

as  to  inspections  (see  Inspeelion,  View) 560 

only  to  apply  to  civil  prooeedingtt 566 

as  to  actions  for  perpetuatiog  testimony  543-44 

as  to  admissibility  of  shop  books  in  eviaence 71 1-12 

as  to  notices  to  admit  (see  Notice  to  AdmU)    , 724a-24z 

as  to  admissions  in  pleading  (see  Admisaiom)  826-29 

as  to  payment  into  and  out  of  Court  (see  Faytnent  into  Court)  . .  831,  n. 

as  to  inquiries  and  accounts 71 1,  812 

as  to  the  form  and  servioe  of  subpcsnas  (see  SubptBna)   . .  1239-40,  1244 

as  to  renewal  of  writ  ••••• 1586 

as  to  evidence  by  affidavit  (see  Affidavit)  1395-960 

as  to  public  records    1485,  149U,  1538 

as  to  Central  Office  (see  Central  Office  of  Supreme  Court) 1539 

as  to  place,  time,  and  mode  of  service  of  process 1586a 

as  to  disoovery  and  inspection  of  documents  (see  Frivate  Writ* 

ingt) 1786—1810 

as  to  mode  of  trial • 21b  lo 

as  to  appeals ••••.... •• 1881d 

as  to  costs  (see  Coete), 

SUPREME  COURT  OP  JUDICATURE  ACTS.  1878,  1876  (see  TahU  ^ 
Statute*,  36  &  37  Viot.  o.  66,  and  38  &  39  Viot.  o.  77). 

Vol.  L  ende  with  \  971. 
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SUPREME  COUET  OP  JUDICATURE  (IRELAND)  ACT,  1877  (we 
Taiit  itf  SlaliUM,  to  Ai\  Viot  a  fi7,  Ir.]- 

SURETT,  admiBtdon  t^  princmal,  wlien  evidence  againat T8G-8S 

nUT  plead  eqaiUblf  that  he  ii  disohugnd  by  giTmg  time  to  prineipaL  1153 
ina^aimt  against,  eridoDoe  for  him  to  prove  amonnt  be  haa  paid  for 

principal 1K7 

bnt  DO  evidence  <d  principal's  default 1U7 

SURQEON  {see  XiiiaU  JToi). 

&UROICAL  CERTIFICATE  of  age  ander  Factory  and  Woifabop  Act. .  ie4(MS 
burthen  of  proof  of  age  in  prooeeditiga  nuder 172-4,  n. 

SURPLUSAGE,  definition  ot    2M 

netd  not  be  proved     256 

instance*  of    25«-« 

SURRENDER  (tee  SlaluU  o/ Fraudi). 

of  lease,  bf  operatioii  of  law,  what IOOS-13 

when  preBuia&ble 138 

when  Bigned  wridng'  neoeaeary  aa  evidence  of 1003 

when  deed  neceaBaty WI 


of  satisfied  terms,  no  longer  presnmed,  snch  terms  ceasing  b;  statnte. .     136 

of  oopjholda,  Bdmissibilit;  of 1 773 

of  inooiporesl  rights,  most  be  by  deed    973-74 

SURROGATES,  appointoieDt  of ,  pTMnmed  from  acting ITl 

SUBROUKDINGCIRCUHBTANCESofpartieato  suit,  wbeo  relevant..     316 
evidenoe  to  explain  deeds  and  wills 1194 — IJOD 

SURVBTORS,  testimony  of,  often  partisan   S8 

wurant  that  tliej  possess  competent  akiU I1S3 

SUBVETS,  how  proved 1G83 

when  necessary  U  prove  commission  612,  1582 

when  not 1682-8* 

when  evidence,  as  admission  by  privies    788,  17700 

Irish  Down  Burv^  admissible  as  poblic  document    17T0 

Ordnance  Sorrey  madmissible  boUi  in  England  and  Ireland  I770B 

SURVIVORSHIP  (see  i)«(A,  lifi). 

presumptions  rsspecting 20S-S 

SUSANNAH  and  the  elders,  precedent  for  ordering  witnessee  ont  of  court  UOS 

SUSPICION,  retMoablenesa  of ,  qnestioD  for  jnry     29 

SWORN,  witne»  called  to  prodaee  a  dooumeut  need  not  be  1439 

other  witneeses  muM  he  (see  Oali,  md  Ckmptttnty)     1378-80 

witness  objecting  to  be,  beoauee  be  has  no  ishgions  belief,  or  taking 
oath  000X0x3  ^  '*■'  '"'J  affirm  ,,. 13S3 


TAVERN,  presumption  reepeoting  keeper  of 1ST 

TAXING  MASTERS  OF  SUPREUE  COURT,   attendance  of  witness 

before,  how  enforoed    12S4,  n. 

may  administer  oaths 1880 

TECHNICAL  TERMS,  in  writing,  roaj  be  aiplained  by  parol   I16I 

prima  fade,  to  be  understood  in  their  teohnioal  aenee    1131 

to  be  explained  by  jnry    40 

S^frmen  art  te  paragrapU  ({})  not  pagti. 
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TEETH  (see  ^  q^  Tmlk).  mlbiobaybb  (ff ) 

TELEGRAM,  xnstniotioiiB  for,  dnlj  transmitted,  wiU  aatisfy  Statute  of 

Frauda 1027,  1029 

in  America  even  verbal  instmotions  for,  sofBioient .  • 1027,  n. 

Companj  may  be  aued  for  transmitting  a  libelloaB 081,  n. 

TENANGT  (see  Tmantf  Landlord,  Leau,  Ut0  and  Occupation), 

terms  of,  oannot  be  proved  b^  parol,  if  there  be  a  lease    402 

f aot  of,  provable  bj  parol,  without  producing  lease,  when 406 

must  be  created  by  cCeed,  when 991-92 

must  have  been  created  by  signed  writing,  when 1001-4 

how  assigned  or  suirenderod  since  1st  October,  1845 992 

before  that  date 1008 

how  and  when  sozrendered   by  operation  of   law  (see    Statute  of 

Frauds) 1006-13 

how  and  when  assigned  by  operation  of  law   • 1016 

how  and  when  surrendered  or  assigned  in  Ireland 1003,  n. 

what  incidents  annexed  to,  by  common  law 1175 

by  evidence  of  usage   1 168 

by  statute  in  Irelaud 1175,  n. 

oannot  be  shown  by  usage  to  nave  reference  to  Old  Style 1 165 

from  year  to  year,  when  presumed     , 176 

presumption  as  to,  when  determinable 34,  176,  809 

TENANT,  when  estopped  fromdenving  landlord's  title  (see  Estoppe f)..lOl-^y  847 

encroaching  on  waste,  presumea  to  aot  for  landlord 122a 

holding  over,  presumptive  effect  of    • 197 

admissions  by,  how  far  evidence  against  landlord 789 

■admissions  by  landlord,  how  far  evidence  against 788 

forfeiture  by,  when  waived  by  landlord  suing  or  distraining  for  rent..    807 

by  landlord  accepting  rent 807 

by  landlord  misleading  tenant 847 

when  not  waived  by  landlord's  pastdve  acquiescence  . .  809 
reoeiving  notice  to  quit  without  objection,  effect  of,  as  an  admission. .  809 
surrendering  lease  by  operation  of  law  (see  Statute  of  Frauds)  ......  1005-18 

stealing  chattels  or  fixtures  exceeding  value  of  £5 286 

title  of,  to  away-going  crop,  may  be  proved  by  usage 1168 

cannot  quit  witiiout  notice,  though  premises  out  of  repair   ..........   1 1 75 

may  quit  furnished  apartments  without  notice,  when    1176 

at  wiU,  convertible  into  tenant  from  year  to  year,  by  payment  of 

rent    993,1001 

in  tail,  consent  of  protector  to  disposition  of,  must  be  by  deed  enrolled  1122 

in  dower,  when  bound  by  judgment  of  ancestor 1689 

by  the  courtesy,  when  bound  by  judgment  of  ancestor 1689 

for  life,  verdict  for  or  against,  no  evidence  for  or  against  reversioner ..  1693 
effect  of  paying  off  an  incumbrance  by •• •... ,««     154 

TENANTS  IN  COMMON  (see  Joint  Tenants). 

how  described  in  indictments •..••     293 

when  persons  held  to  be,  contrary  to  prinuL  facie  view 1198 

admissions  by  one,  not  receivable  against  others    761 

TENDER,  evidence  of,  when  admissible  under  general  issue  in  action 

against  justices • 315 

when  invalid  as  being  conditioiisl 45a 

whether  conditional,  question  for  juiy 45a 

of  rent,  within  what  hours  it  must  be  made 32a 

of  expenses  to  witnesses,  when  necessary  (see  Attendance  of  Witnesses). 
necessity  for  formal  tender  of  evidence • 1882a 

TENTEBDEN,  LORD  (see  Lord  Tsnterden). 

TERM,  outstanding,  snzrender  of 136-7 
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TERMS,  m Willing  of  paitioiilar  (see  Mmninf),  babaaiufbb  ({{) 

TERRIERS,  what  and  when  admiBsible 1595,  n.,  1772 

what  10  the  proper  place  of  oustody  of  .••• •••.. • 661 

TESTAMENT  (see  Will,  Bible). 

TESTATOR,  declarations  of  intention  of,  generally  inadmissible 1203 

admissible,  when  will  impeached  for  fraud  or  torgery 1136 

when  description  in  will  is  applicable  to  two  subjects. . . .  1207-8 

to  rebut  an  equity  (see  Rebutting  an  Equity)    1227-28 

if  declarations  admissible  here  legally  immaterial,  when  and  how  made  1209 

ademption  of  legacy  by I L46,  1229-30 

circumstances  surrounding,  to  be  oon^ered  in  interpreting  wills  . .  1 194-99 

his  habit  of  misnaming  persons  or  things,  provable  by  parol 1210-1 1 

insanity  of,  may  be  proved,  notwithstanding  probate,  when   1677 

judgment  against,  bmding  on  executor    1689 

admissions  by,  evidence  against  executor 787 

presumed  to  Imow  contents  and  effect  of  will 160 

other  presumptions  respecting  160-68 

competency  of,  question  for  jury   46a 

what  amounts  to  undue  influence  over,  question  for  jury 46a 

TESTIMONY,  actions  to  perpetuate  (see  Perpetuating  Testimony)     543-46 

faith  in,  on  what  it  depends  (see  ieii^)    50-69 

of  enslaved  people,  value  of. •  •  •  •  • 63 

of  women • 54 

of  children ,.      55 

of  foreigners   • , 56 

of  policemen  and  constables    • 57,  68 

of  skilled  witnesses    58,  68,660,  1877 

of  accomplices 25,  967-70 

of  persons  in  their  own  favour , .963-65 

degrees  of  (see  Beet  BvitUnee). 

TESTS  OF  TRUTH,  what  are  the  best 52 

THAMES  CONSERVANCT,  by-laws  of,  how  proved    1657-8,  n. 

THANKSGIVINa,  days  of,  judidaUy  noticed 18 

THEATRE  (see  Dramatic  Piece), 

onus  of  proving  licence  of  (see  6  &  7  Yiot.  o.  68)   • . . . .  372-4,  n. 

consent  of  author  to  performance  in 377 

ticket  of  admission  to,  revooable •• 973-74 

THEFT,  presumption  of,  from  recent  possession  of  stolen  property.. 63,  127a- 7b 

THERMOMETER  presumed  to  register  accurately 183 

THIEF,  confession  by,  not  evidence  of  theft,  as  against  receiver  ..••••••     904 

THIRD  PERSONS  (see  Strangere). 

THREAT  excludes  confession,  when  (see  C&nfettion) 873-85 

does  not  exclude  evidence  of  facts  ascertained  by  confession    902 

former,  admissible,  as  evidence  of  malice,  on  indictment  for  murder  . .     347 

THREATENING  LETTER,  on  indictment  for  sending,  duty  of  jury  . .      43 
other  threatening  letters  admissible,  when 847 

THRESHING  MACHINES,  in  prosecutions  for  accidents  by,  negligence 

of  owner  presumed,  when 872-4,  n. 


TIDE  (see  Sea). 
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TIDINGS,  abeenoe  of,  for  7  yean,  raiaes  presnmptioii  of  death 200 

for  reasonable  time,  raiiiee  presnmptioii  of  loss  of 
ship 204 

TIMBER,  when  within  sect.  4  of  Statate  of  Fraadfl 1041-42 

TIME  (see  Limitations),  definition  of    16 

questions  of  reasonable,  whether  for  judg^  or  jniy  (see  Functiotu  of 

Judge  and  Jury) 30-6 

inference  of  law  as  to  reasonable,  where  contract  is  silent   , 177a 

formal  aTerments  of,  should  be  omitted  in  civil  pleadings 278-9 

should  be  omitted  in  indictments    . . .  .280,  n.,  284,  n. 

if  inserted,  need  not  usually  be  proved  as  laid  280,  n.,  284,  n. 

of  serving  notice  to  produce 445-48 

Off  serving  subpoena   1242 

what  is  the  regular,  for  calling  for  production  of  documents  at  the 

trial 1817 

for  objecting  to  competency  of  witness 1392 

statement  of,  in  stating  written  agreement,  cannot  be  varied  by  subse- 
quent oral  contract    -. 1145 

in  written  agreement  cannot  be  varied  by  contemporaneous  oral  con- 
tract    1151 

of  birth,  marriage,  and  death,  are  matters  of  pedigree 642 

how  far  provable  by  registers  (see  Births  Marriage^  and 
Death  Regittera), 

computation  and  course  of,  judicially  noticed • 16 

regrdarit^  presumed  from  lapse  of 128 

of  gestation,  how  far  judicially  noticed .^.       16 

TITHES,  title  to,  how  afPeoted  by  Statutes  of  Limitation 74a 

entries  by  deceased  rectors  or  vicars,  respecting 688 

are  receipts  of,  by  lessees  of  vicarial  tithes,  evidence  of  modus  as 

against  vicar  F    789 

TITHE  COMMISSIONERS,  agreements  and  awards  confirmed  by,  how 

proved 1601,  n. 

ecclesiastical  documents  deposited  with,  how  proved 1601,  n. 

duties  of,  now  discharged  by  Board  of  Agriculture   • 6,  n. 

TITLE,  within  what  time,  mast  be  disputed  (see  Limitationa). 

when  presumed  from  possession 123 

from  receiut  of  rent 123 

statement  by  possessor  of  land  in  disparagement  of  his  own,  admis- 
sible     684-87 

warranty  of,  when  implied  in  contracts  of  sale  of  real  estate 1 174 

in  demises  of  real  estate 1 175 

on  sale  of  chattels 1177 

paramount,  eviction  by,  tenant  may  show  •••• 102 

of  peer,  how  described  in  indictment 293 

of  foreigner  of  rank,  how  described 293 

TITLE  DEEDS,  witness  and  party  not  bound  to  produce  his  own    .  .458,  1464 

trustee  not  compellable  to  produce  his  cestui  que  trast^s 918 

solicitor  not  compellable  though  allowed  to  produce  his  client's     .  .458,  919 
stealing,  destroymg,  or  concealing,  not  punishable,  if  disclosed  on 
oath 1455 

TOLLS  presumed  legal  from  long  enjoyment ••••••..     130 

what  claims  of,  provable  by  hearsay .••••....     613 

when  verdicts  and  judgments  inter  alios  admissible  to  prove 1683 

dt  tompike,  agreement  to  let,  need  not  be  under  n&eX •••.•••.  .993,  n. 

TOLZEE  (see  Foreign  Attaehmmt). 

TOMBSTONE,  inscriptions  on,  evidence  in  oases  of  pedigree    652 

provable  by  oopy  438,  658 

VoL  I.  mdi  with  {  971. 
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TOOLS  for  ooining,  forging,  hooaebreakmrf  Ac,  on  indictment  for  having' 

in  poeaeeaion,  defendant  mnat  prove  Uwful  ezooae 372-4,  n. 

TORTS,  in  actions  for,  admission  of  one  defendant  no  evidence  against 

others 761 

corporations  liable  for,  when,, ••••••• 981 

TORTURE,  old  practice  of    •  886 

when  abolished 886 

TOTAL  LOSS,  under  allegation  of,  plaintiff  may  recover  for  partial  loss  271-7 

TOWN,  limits  of, provable brhearsaj.... 613 

how  far  meaning  of  word,  question  for  jodge  or  jury   47 

TRADE  (see  BiMtd  of  Tradi  and  Omrm  of  Ofiee  or  Butmen). 

mode  of  canying  on  in  one  place,  when  evidence  of  soch  mode  in 

another    822 

usage  of,  may  explain  written  instmment,  when  (see  Farol  JBvidignee).  1 160-69, 

1187-92 

TR ADE-lff  A  RKS  (see  Shop  MarHai),  presnmed  genuine  as  against  vendor, 

when    1180 

registration  <xf,  under  Patents,  Designs,  and  Trade  Marks  Act,  1883.. 1611,  n. 

effect  of    1611,  n. 

proof  of    • 1611,  n. 

?^ ADER  by  custom  in  London,  married  woman  may  be  •••• 6 

TRADESMEN,  entries  bv,  in  shop-books,  when  evidence  for,  in  America, 


lOp-DOOl 

e  Court, 


Scotland,  IVance,  Supreme  Court,  and  other  Courts    709-13 

TRADE  UNION  ACT,  1871  (see  TabU  of  StatuUi,  34  k  35  Vict.  o.  31). 

compliance  with  Act,  how  proved 1611,  n 

TRADES  UNIONS,  certificate  of  registry  of,  how  far  admissible   ....  161 1,  n. 

TRADING  companjT  (see  Joint  Stock  Oomptmioi). 
coiporation  (see  Corporation). 

TRADITION,  how  far  evidence  in  matters  of  pedigree  (see  Ffdigrof)    .  .635-67 

of  public  and  general  interest  (see  .Publie  mnd  Qmuroi 
InttTut) 607-34 

TRAITOR  (see  TVmmon). 

TRANSFER,  of  goods,  by  symbolical  delivery 1048 

of  stock,  proved  by  bank-books 1777 

of  shares  under  Companies  Clauses  Consolidation  Act,  1845,  must  be 

by  deed 986 

of  incorporeal  rights  must  be  by  deed 973-74 

of  chattels,  when  irrevocable 975 

of  ship  must  be  by  bill  of  sale 998a 

of  land,  by  deed   991-92 

of  proper^,  when  presumed  fraudulent  in  bankruptcy  law 83 

TRANSFER   OF   LAND   ACTS,    1862,    1875  (see  TSiJbU  of  Siatutst, 
25  k  26  Vict.  c.  53,  and  38  k  39  Vict.  c.  87). 

seal  of  Land  Registry  Office  judicially  noticed 6,  n. 

presumption  recogfnised  by,  as  to  ownership  of  minerals 125,  n. 

registrar  under,  may  enforce  attendance  of  witness 1293-1309,  n. 

register  kept  under,  inspection  of 1504-21,  n. 

Tes  made  by  Lord  Chancellor  under,  judicially  noticed  . , 19,  n. 

Btfnrmtcoi  fro  to  paragrapht  ({})  not  pofoo, 
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TRAVELLING  EXPENSES,  when  aUowed  to  witno 

when  allowed  to  witnesses  in  Criminal  Conrts  .... 

TRAVERSE,  effect  of  omitting  to,  aa  an  admiaaion  (se 

TREASON,  within  what  time  proaeontions  for,  most  h 

nnmber  of  witnesses  necessary  to  establish 

IB  wife  competent  witness  agtiinst  hnsband  in  prose 
when  indictment  for,  charge  several  overt  acts, 

one    

no  overt  act  of,  evidence,  unless  laid  in  indictmen 

acts  laid 

jadicial  confessions  of,  conclusive 

extra- judicial  confessions  of,  corroborative  evideno 
unless  overt  act  charged  be  personal  injury  to  the  i 
copy  of  indictment  and  list  of  witnesses  and  jurors, 

when    •• 

the  delivery  must  be  in  the  presence  of  two  witnesf 
names,  abodes,  and  professions  of  witnesses  and  jii 

in'lists 

not  necessary  to  specify  the  particular  house  or  str 
time  for  objecting  to  non-compliance  with  these  rcj 
compassing  death,  or  wounding  of  Sovereign,  trial 
protective  clauses  of  Statute  of  Treason,  do  not  ap] 

can  prisoner  charged  with,  be  brought  up  as  witnesi 

married  woman  may  be  convicted  of 

in  misprision  of,  defendant  must  prove  discovery  oi 
ledge  traced  to  him  

TREASURY,  instruments  issuing  from,  may  be  signe 

sioners 

proclamation  orders  and  regulations  issuing  from,  I 

Xatures  to  official  letters  of  Lords  of,  not  judicis 
Q  appointment  of  Lords  of,  presumed  from  acti 

TREATISES  may  be  referred  to  by  experts  to  refresh 

TREATMENT  (see  Conduct), 

TREATY,  British,  how  proved 

of  foreign  state,  or  of  British  colony,  how  proved . 

for  compromise,  effect  of  admissions  during    

TREES  (see  Boundary)  ^  presumption  of  ownership  in  . 

stealmg  or  maliciously  damag^g,  in  a  park,  &c.,  ab 

elsewhere,  above 

when  within  sect.  4  of  Statute  of  Frauds 

TRESPASS,  in  action  of,  admission  of  one  defendant ; 

others  

sheriff  or  party  not  liable  to  action  of,  for  arresting 
recovery  in,  when  bar  to  subsequent  action  for  moi 
judgment  for  defendant  on  plea  of  spot  being  1 

action  of 

within  what  time  action  for,  must  be  brought    . . . 

in  action  of,  costs  not  recoverable  without  oertificat 

evidence  of  possession  sufficient  again 

TRIAL,  when  put  off,  for  temporary  insanity,  or  ilbiess 


» 


Va,  I.  mtb  uiUk  i  971. 
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TRlAlj—emliHtud.  Tis&aBirB»  (}f> 

when  put  off  to  enable  impoitant  witnnaa  to  beocane  Mpalite  of  ^ving 

evidence  137S 

whether  it  can  be  allowed  that  ohild  witDeaa  may 

reeeiTe  instruction 1377,  n. 

in  consequenoe  of  amendment  allowed   243,  24S-51 

dnl^Of  judge  to  regulate  the  mode  of  examining  witneaaea  at   1S99 

to  settle  quesliona  reapei^ting  right  to  begin 3S7 

iaj  of,  cannot  be  proTed  hj  parol 399 

what  is  proof  of Ba,  399 

new  (see  JVIrs  Trtalj,  applieatioit  for,  mlea  reapeotiDg 1881 -82a 

TRIAL  BT  JTJBT  (m«  Jury,  Ftmtliimi  Bfjudgt  and  Jury). 

present  law  as  to,  in  eivU  aclJana  in  High  Court 2lB-Io 

roleg  do  not  ■pptj'  bi  proceedings  for  divorce,  &o , 21a 

powers  of  judge  and  jnr;  Hhould  be  kept  distinct  on 22 

duties  of  judge  on 23-6 

costs  in,  to  follow  event  onless  Judge  otherwise  orders 39-Sb 


TBINITT  UA8TER8,  view  of  ship  by,   when  ordered  bj  Conrt  of 

Adminltj    6e2 

TROVER,  demand  and  refosal  preaninptiTe  evidenn  of  oonrendon 176 

Erol  demand  admissible,  thoagh  demand  in  writing  also  made 4t5 
'  written  instrnments,  notice  to  produoe  unneamsaCT    407,  4(3 

BUitainable  against  corporation,  where  goods  wrongfully  taken  bytlidi 

agent    981 

by  party  having  mere  possession  as  against  wrou^'-doer  . .     123 
judgment  tor  defendant  in,  when  bar  to  action  for  monej  from  sale  of 
goods    1694 

TRUCE  ACT,  agrwmenls  under,  most  be  in  writing  signed  by  artificer. .   1095 
under  23rd  section  signature  of  agent  will  not  sufflue   1 107,  n. 

TRUSTEE  ACT,  1893l(see  Ta&le  of  Slalulet,  SS  &  67  Tiot.  c.  63). 

eBect  of  recitals,  investing  orders  und^ IT94,  n. 

TRUSTEE  OF  BANKRUPT  (hcb  Bankrupl  and  Biminiptet  CovrU). 

property  of  bankrupt  vests  in.  an  appointment lOlS 

BO  of  debtor  in  cases  of  composition   1016 

appointment  of,  how  proved 1 560 

admission  and  eSect  of 1748 

release  of,  by  order  of  Board  of  Trade 1749 

may  diwlaim  lease,  when 1013 

also  other  property    1013 

character  of,  suing  or  sued,  must  be  specially  denied    307 

admission  of  character  of,  by  opponent  having  treated  him  as  suuh   . .  SO'J 

admiaiion  by,  before  appointment,  whether  evidence  against  him 765 

written  admiiaion  of  bankrupt  not  binding  on    817 

TRUSTEES  for  pnUie,  when  estopped  from  disputing  their  deeds   91 

admissions  by  one,  how  far  evidence  against  others   750 

admissions  1^  cestui  que  trust,  when  evidence  against     756-57 

not  oompellable  to  pruduoe  tide-deeds  of  cestui  que  trust 918 

in  indictment,  what  Bufiibicnt  description  of    293 

when  presumed  to  have  conveyed  legal  estate  to  beneficial  owner  ....      134 

satinfied  terms  outstanding  in,  when  determined    136-7 

bound  to  answer  lespeciing  frauds  committed  by  them,  when 1455 

cannot  be  convicted  of  fraud,  if  ihey  have  disclosed  offence  on  oath.  .1455,  n> 

wife's  admissions,  when  admissible  against 76Gb 

of  property  oonveyed  for  religious  purposea,  must  be  appointed  by 

attested  deed  (sub  tit.  "Chaiiig")    UIO,  1S39-4I,  n. 

presumption  against  deed  of  gift  to 151 

Mi/trmeu  art  Itparxfrapht  ({{)  natpaim. 
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PABJL0SA7B8  (ff) 

IRRUSTS,  creation  of,  rnnsfc  be  eHdenoed  hy  writing  signed,  under  Btatote 

of  Fraadfl 1016 

letter  acknowledging  tiie  trost  soffident 1016 

grants  and  assignments  of,  must  be  hj  writing  signed 1016 

resulting  trusts  excepted  from  Act    1017 

these  trusts  arise : — 

1.  when  estate  purchased  by  one,  is  paid  for  by  another 1017a 

this  j^resomption  may  be  rebutted  by  parol,  or  by  decla- 
rations ofintention    1229-31 

if  so  rebutted,  may  be  fortified  by  counter  parol  evidence  1229 

2.  when  conveyance  made  in  trust  only  partially  declared 1017b 

8.  in  cases  of  naud   1017o 

how  far  provable  by  parol  1018 

TRUTH,  evidence  of  witness's  dhaxacter  for,  when  admissible 1473 

what  are  the  best  tests  of 52 

exhortations  to  speak,  have  caused  confessions  to  be  rejected 884 

may  be  pursued  too  keenly,  may  cost  too  much 916 

TUBNIPS^  sale  of,  not  within  sect.  4  of  Statute  of  Frauds 1042 

TUKKPIO:  ACTS,  inspection  of  what  books  allowed  by 1504-21,  n. 

agreement  to  let  tolls  under,  need  not  be  under  seal    ..•••• 993,  n. 

UMFIBE,  if  appointed,  award  how  proved 1583 

TJKOONSdONABLE  BARGAINS,  when  set  aside   158 

UNDER-SHERIFF  has  same  power  to  amend  record  as  judge 242 

presumption  of  being,  from  acting     , 171 

admission  by,  when  evidence  against  sherifF 756 

witness  attending,  on  writ  of  inquiry,  privileged  from  arrest  (see 

Arrsti) 1334 

UNDERSTANDING,  imbecility,  or  want  of,  renders  witness  incompetent  1357 

formerly  presumed  that  deaf  and  dumb  witnesses  were  without 1376 

of  witness  as  to  meaning  of  words,  when  evidence  in  actions  of 
slander • 1414 

UNDERWOOD,  when  sale  of,  within  sect.  4  of  Statute  of  Frauds   1042 

UNDERWRITER  (see  Inturanee), 

UNDUE  INFLUENCE,  presumption  of ,  when   151*2 

UNITED  STATES,  LAW  OF  (see  New  Tork  OivU  Code). 

differs  from  that  in  England,  as  to  cross-examination  1432 

as  to  effect  of  alteration  of  instrument  by  stranger    1828-29 

admits  as  evidence  entries  by  tradesmen  in  their  own  shop-boolcs. . . .  709-10 

what  facts  it  recognises  without  proof 14,  20 

implies  warranty  on  sale  of  chattels  in  certain  cases 1177 

does  not  require  consideration  to  appear  in  writing  signed  under 

Stetute  of  Frauds 1021 

does  not  require  contracts  by  corporation  to  be  evidenced  by  deeds. . . .     976 
as  to  evidence  of  opinion  on  subject  of  sanity , 1416 

UNIVERSITY,  sentence  of  expulsion  from,  judgment  in  rem  (sub  tit. 

*' Deprivation*') 1676,  n. 

practice  and  proceedings  of  courts  of,  not  judicially  noticed,  when    . .  20,  n. 

oalfflidarB  inadmissible 1786 

court  of,  of  Oxford,  governed  by  statute  law 20,  n. 

of  Cambridge,  rules,  by  which  court  of,  governed,  must  be 
proved 20,  n. 

Vol.  I.  ends  with  {  971. 
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FASAGBAFRB  (${) 

UNKNOWN  PERSON,  how  dneribed  in  indiobneiit 293 


UNLIQUIDATED  DAMAGES,  when  plaintdfi  boAb,  he  miut  begin    .  .881-2 

UNMAKRIED,  meaning  of  tenn  in  will 168 

UNNATUBAL  GBIME,  when  bo7 niay  be oonTioted  of 104  &ii. 

UNPUBLISHED  WBITINQS,  when  eyidenoe  on  charge  of  sedition. ...     696 

UNSEAWORTHINESS  (aee  Ship). 

UNSOUNDNESS  (aee  Sorm). 

URBAN  SANITARY  AUTHORITT,  seal  of,  jndidanj  notioed    6,  n. 

USAGE  (see  Custom)  for  26  years,  when  oonolnsive  of  religioua  tnuts ....     75o 

of  trade,  when  preeumed  to  be  known 181 

when  oontraot  presiuned  subject  to   ...•«• 181 

when  admiiwihlft  to  explain  writings • 1160-64 

to  annex  incidents  (see  I^rel  £vidence)    1168-72 

nnder  andent  grants,  &o.,  when  admissible  to  explain    1204-5 

not  admissible  to  contradict  what  is  plain  in  writings 1165-67 

where  inconsiBtent  with  contract 1187 

or  impliedly  exdaded  from  contract 1187 

need  not  be  immemorial  or  uniform  1188 

wheie  trade  established  for  a  year  or  two 1188 

meaning  of  "  custom  of  the  country,*'  as  applied  to  husbandry 1188 

party  against  whom  usage  adduced  may  prove : — 

1.  its  non-existence 1189 

2.  its  illegality  or  unreasonableness • 1189 

3.  that  it  formed  no  part  of  agreement 1189 

evidence  on  these  points  may  be  given  by  way  of  anticipation    1 189 

explaining  documents  by,  dangerous • ^. .••....•.•  1190-92 

rai&es  presumption  of  legal  origin,  when «••.••••.•••• 128 

USE  AND  OCCUPATION,  how  it  may  be  proved 405 

when  gp'antor  by  parol  of  incorporeal  hereditament  may  sue  for  . . .  .973-74 
when  it  lies  by  or  against  corporation,  though  no  demiae  under 

seal    101,  98U 

contract,  if  in  writing,  must  be  produced 401 

USER,  acts  of,  when  admissible  to  explain  ambiguity  in  andent  grant, 

&c 1204-5 

when  admissible  to  raise  presumption  of  dedication  of  highway 131 

when  inadmissible  to  raise  presumption  of  grant    • 131 

USHER,  no  rigid  presumption  as  to  hiring,  for  a  year    ••• 177 

USURY,  laws  relating  to,  repealed 1696,  n. 

acquittal  in  penal  action  for,  evidence  in  action  on  bond  where  usury 
pleaded    1696 

UTTERING,  on  indictment  for,  other  utterings,  &c.,  admissible  to  prove 

guilty  knowledge  or  intent «     345 

can  mturried  woman  be  convicted  of? •••• 191 


VALUATION  (METROPOLIS)  ACT,  1869  (see  Table  ofStatutn,  32  &  33 
Vict.  c.  67). 

VALUATION  LISTS  of  property  in  Metropolis,  how  inspected    . .  1504-21,  n. 

how  proved 1601,  n. 

effect  of    1777 

presumed  duly  made 72 

Brferenees  are  to  paragraphs  ({§)  not  pages, 
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PASA.aSAPB8  iH) 

VALUATIONS  IN  IRELAND,  nnder  poor  law  (see  Poor  Law) 1777 

VALUE,  allegations  of,  need  not  be  proved  in  general  (see  Variance)  ....  285 

must  be  proved,  where  value  an  essential  element  oi  offenoe    286 

e.g.  banlmipt  fraudulently  removing  or  oonoealing  property  worth  10/.  286 

absconding  with  property  worth  20/ • . .  286 

a  person  malidously  injuring  property  exceeding  5/.  in 286 

tenant  stealing  chattel  or  fixture  let  to  him  exceeding  5/.  in   ....  286 

stealing  in  dwelling-house  to  value  of  6/. 286 

stealing  or  malicioiuly  damaging  trees  in  a  park,  &o.,  exceeding  1  /.  286 

or  trees  elsewhere  exceeding  51.  286 

when  value  of  each  article  should  be  separately  alleged    286 

of  coin,  judieiallv  noticed    16 

Sale  of  Gk>ods  Act,  1893,  affects  sides  of  goods  of  10/.  or  upwards 

in  1020  &  n. 

VAItlANCE,  evidenoe  must  correspond  with  allegations    217 

sufficient,  if  substance  of  Issue  be  proved 217 

abuses  of  old  law  of    219-20 

amendment  of,  when  allowable  (see  Amendment) 221-63 

■nxplusage,  definition  of 255 

need  not  be  proved 255 

instances  of 266-62,  268-70A 

distinction  between  unnecessary  averments,  and  those  stated  with 

needless  particularity 258-62 

cumulative  allegations  in  crinunal  cases  immaterial  265-70a 

several  intents — compound  intents  in  criminal  cases 267-8 

how  far  intent  must  be  proved  as  laid  268 

party  charged  with  felony  or  misdemeanour  may  be  convicted  of 

attempt    269-70A 

cumulative  allegations  in  civil  cases  inmiaterial 271-7 

formal  allegations  need  not  be  proved 278-9 

what  are  formal  allegpations    278-9 

averments  of  place  278-80 

what  are  local  offences 281  -3 

averments  of  time « 284 

of  number  and  value . .  ■. 285-6 

of  quality 288 

of  mode  of  killing 288 

matter  of  essential  description  must  be  proved  as  laid 289-96 

name  or  nature  of  property  stolen  or  damaged    289 

description  of  animal w  by  generic  term    289-90 

of  forged  instrument 291 

names  of  persons  injured 293,  294 

of  persons  mentioned  in  indictment   293 

of  joint  owners  293 

of  prisoner  295 

between  bought  and  sold  notes,  effect  of  (see  Bought  and  Sold  Notes)  .  .421-3 
between  document  produced  and  that  described  in  notice  to  admit. . . .  724o 

VENDEE  (see  PurehoMer). 

VENDOR,  admission  by,  after  sale,  not  evidence  against  purchaser 794 

when  estopped  from  denying  title  of  vendee    8l9 

warranty  of  title  to  real  estate,  when  impUed  by    1 1 74 

of  quality  or  fitness  of  g^>ods  sold  by,  when  implied  ....  1 1 78- 79a 
no  warranty  of  title  to  chattel  implied  by 1 177 

VENDOR  AND  PURCHASER  ACT,  1874  (see  Table  of  Statutes,  37  &  38 
Vict.  c.  78). 
presumptions  under  ••• •• •....•• 129 

VENISON,  possession  of,  raises  presumption  of  poachbg,  when    ....  372-4,  n. 

Vol.  I.  enda  tcith  {  971. 
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TENITK,  wliftt  offenoM  an  looal  981*3 

need  only  be  sbtled  in  mugin  of  indlotinMlt S80,  n. 

THEACnr  OF  WITNESS,  how  impeudbei  by  evideniM  of  bad  ohanotcr..   363, 

1470-72 
Iiov loitiined bj erideooe of  goodohanotar,...   I4TS 
TZ£BiIj  (see  Ora:j. 

TBBDICT,  presiimptioD  of  Tkliditf  (rf 8S 

jutDTs  oaniut  proTe  miataks  oc  misbtdiaTionr  in  regard  to    . , , , M4 

when  evidence  in  nstnie  of  lepatation  624,  1683 

how  pn>Ted 1570-73 

detecM  in  pleading,  how  tMx  onrsd  by S9 

VEETTAS  NOMINIS  TOLLTT  EEEOREM  DEMONSTEATIONIS, 
how  far  a  safe  maxim 121« 

VESSEL  (Me  Slip). 

TESTQiaBT  OPEBATION  OP  LAW,  how  eSaoted I01« 

TESTBT  BOOKS  admiMible  aa  offlmal  dooomenta IfiSS,  n. 

effaot  of,  ioeridenoe 1777 

VESTBT  CLERKS,  prcsnmption  of  appmntmsnt  of,  from  Bating    171 

TETERINAK7  BURGEONS,  proof  and  adminion  of  regiaten  of 1638 

VETERINART  SUBOEONS  ACT,  1B81  (aee  TaiU  of  StaMM,  41  Jt  U 
Vict.  0.  62), 

VEXATIOUS  PROSECUTIONS,  proaeontor  maj  be  otdend  to  pay  ooata 
of  priaonerin >.... 12S0 

VICAR  (aee  i>4r«»>). 

VICE- WARDEN  OF  STANNARIES  (aeo  Sttmnarif). 

VICTUALLER,  impUed  warranty  that  proviaiona  an  wholeaonie by  ....  1178 
demiae  to,  may  be  interpreted  by  naage  in  bade IISS 

VIEW,  of  loona  in  qno,  or  of  ohattel,  whenjoiy  allowed S£S-6S 

aitent  of  power  of  Ooort  to  ard«r    fr63-65 

eartv  inatanoe  of SM,  n. 

of  ship,  when  ordaed  by  Court  of  Admiral^ H2 

VINTNER,  implied  wairantf  by,  tLat  wine  ia  wholeaome 1178 

VISITATION   BOOKS,    at   Heralda'   College   admieuble   in   oaae  of 

pedigree 667,  n.,  1769 

bnt  copiaa  of  anoh  booka  inadmiaaible    1769 

VISITOR,  aeotenoe  ot  expolaion  or  deprivation  by,  jodgment  in  rem  (anb 
tit.  "  Deprivation")  1675,  n. 

VIvA.  VOCE,  in  abMAoe  ot  agremtent,  eridenae  always  takoD 1394 

VOIRE  DIRE,  oompetenor  of  witneae  aaoartaiued  on  (aee  CMtfMlMBy)    ..   1393 
seoondary  eTidenoe  ot  doooinenta  admiasibie  on    4B3,  1393 

VOLUMINOUS  FACTS,  reaalts  of,  prorable  by  aeoondar;  CTidenoe  ....     462 

VOLUNTARY,  oonfeaaiona  moat  be  (see  Om/miau)    872 

whether  oonfeasiona  voluntary,  qneetion  forjudge    23i,  S72 

aettlemeota,  when  avoided  hy  bankruptcy  law 83 

should  oontain  power  of  revocation , , ,     15S 

Jif/froHU  art  to  paragrapht  [ j j)  not  pagn. 
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VOLUNTEER  CORPS,  rules  for  manag.^aient  of 
"^nwy")    

VOTERS,  deolaration  of,  against  own  Totes,  admiss 

petitions 

person  bribing,  estopped  from  denying  his  righi 
notice  of  objection  to  parliamentary,  how  signer 
inspection  of  lists  of,  under  Parliamentary  Voi 

1843    

registers  of  parliamentary,  admissible 

VOTINa  LETTER  nsed  for  what  purposes  in  banl 

must  be  signed  and  attested    

difference  between  proxies  and   


WAEER  GREAT  SEAL  judicially  noticed 

WAFER  PRIVY  SEAL  jndidally  noticed 

WAOER,  no  ground  of  action   

eridenoe  in  support  of  indecent,  inadmissible  . . 

WAGES,  married  woman  may  sue  for 

presumption  of  time  of  hiring  from 

WAIVER  of  written  agreement,  when   parol  e^ 

proye    •...• , 

in  case  of  statutory  written  agreements,  how  f ai 
of  written  agreements  at  common  law. . , 

of  deed,  can  only  be  effected  by  deed    

of  notice  of  dishonour,  when  presumed  from 

conduct.  ..••• 

of  one  objection,  when  presumable  from  party  ta 
of  forfeiture  or  notice  to  qnit,  by  landlord  suin^ 

accepting  rent  . 

by  landlord  havinj 

not  effected  by  lancQord's  silent  acqc 

of  notice  to  quit,  legal  effect  of 

in  part,  by  witness  of  his  protection  against  self  • 

by  witness,  of  his  right  to  his  expenses,  effect  of 
by  client,  of  his  right  to  exclude  communication 

of    

what  amounts  to 

WALES,  many  equity  records  of  Welsh  Courts  in 
Rolls 

WALL  (see  8m). 

presumption  as  to  ownership  of 

mscriptions  on,  provable  by  oral  eyidence 

WAR,  existence  of,  when  judicially  noticed    

provable  bv  recital  in  public  stal 
admissibility  and  effect  of  foreign  declaration  of, 

State 

articles  of,  how  proved 

require  no  proof  of  cumulative  allegat 

WARD,  presumption  against  deed  of  gift  to  g^iardia 

Vol,  I.  mds  with  i  971. 
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roMMrmHf) 
WARD  EN  CHANCEBT,  wben  Bolioitor  moat  fDnuh  addren  of   MB 

WAREHOUSEHAN,  when  estopped  from  denfiii^  title  of  bailor   84S 

deliTery  of  goods  to,  unomita  to  Boceptanoe  within  Statute  of  Fnoda, 

■when     1048 

no  rigid  pT««nmption  ai  to  hiring  for  a  jear    ,  177 

WARLIKE  STORES,  poescMlon  of,  niiHMprMainption  of  guilt,  '»lieo..S73-4,n 

WARNING  prisoner  agtuost  oonfeMion  {see  Caulim). 

on  what,  larrant  may  be  diaoharged    tiL,  177 

WAR  OFFICE,  some  of  Qiepapon  of  the^  now  in  Beoord  Offloe 14S5 

WARRANT,  proof  of ISBS 

I'nriwdiction  must  ■ppeaf  <ni  face  of 117 
lOV  far  eridenoe  of  laot  recited  in 720 

attendance  of  iritneBseB,  when  enforoed  by  (see  j*/tniiBiiM  o/ WifBwwi) . 
of  distress,  to  emforce  inralid  iste,  when  ootjon  lies  against  justici  8  for 

issaing ,,  1673 

foreign,  proof  of.  under  EitrsditinD  Act 1540 

Issuing  from  Treasury,  bow-  signed    1 IIMI 

fn>m  CoDimiKuont^rs  of  Cuntomij,  bow  siirned HOB 

of  English  or  Irish  Local  OoTemment  Board,  bow  signed  HOB,  n. 

issued  by  Speaker,  need  contain  no  recital    81 

WARRANTIES  IMPLIED,  carrier  b^  land  of  road-woriibinesa  of  car- 
riage   11T2 

carrier  by  sea  impliedly  wairants  ship  sea- worthy 1172 

of  sea- worthiness,  in  voyage- policy 1171-72 

not  in  time-policy     1171 

not  of  ligbters  in  marine- policy 1171 

not  of  goods  in  Toysge  policy 11 72 

of  quiet  eDJoymerit  in  lease 1 1 75 

what,  of  title,  in  contracts  for  sale  of  eslates   117< 

in  demises  of  real  property 1179 

in  sales  of  goods  and  chattels 1177 

in  sales  of  copyright    .' 1177,  n. 

what,  of  fitness  and  quality,  in  demiwe,  and  in  sales  of  goods 1175-79 

of  geuuinencw.  in  article  bearing  trade- mark USD 

none  of  utility  or  nuTelty,  in  contract  for  sale  of  a  patent    1181 

by  artiHt  or  artisan,  of  possession  of  competent  skill 1183 

of  authority  to  bind  principal,  in  agent's  contract 118j 

WARRANTS  OF  ATI0RNE7  and  cognovite  most  be  filed  in  Central 

OffiL^e    1  I20a 

how  inxpected  when  filed U9lB 

how3ttet<tcd    1111-17 

must  be  attested  by  soli{'iUr  expressly  named  or  adopted  by  defendant  1111 

solicitor  need  not  be  certificated 111'! 

rnuBt  be  other  than  one  acting  for  plaiutiff  1112 

ihoald  explain  natare  and  etfect  of  instrument   1113 

need  not  read  it  to  client  imlewi  desired    1113 

atteHtntioD  clause  must  state  distinctly  : — 

1.  that  witness  in  solicitor  to  party  executing 1114 

2.  that  be  BubBcribea  aa  such   1114 

instances  of  inxufHeieiit  attestatioo  clauses   1114 

■ofsutHcient     1115 

rule  does  not  apply,  where  party  executing,  is  himself  a  solicitor 1116 

but  cxtcuds  to  wurrants  of  attorney  executed  abroad     II  llii. 

rule  extends  to  all  cognovits    IIIG* 

but  only  to  warrxDts  of  attorney  to  oonfecs  judgment  in  personal 
actions 11 16a 

R^trtntf  art  to  paragrap/u  (}})  nalpoga. 
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WAKRANTS  OP  ATTORNEY— <wi<wM#rf.  PiLBAORAPHS  (}f) 

strangers  or  sureties  cannot  set  up  improper  attefltation   •• 1117 

must  be  proved  bj  attesting  witness   1839-41,  n. 

due  registration  of,  how  proved • 1120,  n. 

WARRANTY  by  servant,  at  time  of  sale,  evidenoe  against  master,  wben .  603 

aUter,  as  to  admission  made  at  another  time  . .  603 

m  action  for  breach  of,  when  soienter  may  be  rejected  as  surplusage . .  256 

amendment  of  statement  of  claim  alleging,  when  allowed   ...•••••..  235 

WASTE  presumed  to  belong  to  lord  of  manor,  when    • 122 

approvement  of,  by  lord,  presumption  respecting 122 

digging  gravel  in,  by  lord,  presumption  respecting    122 

enclosed  by  tenant,  presumed  to  be  for  landlord 122a 

lying  bv  highway,  presumption  as  to  ownership  of    119 

reputation  respecting  boundaries  of,  when  inadmissible    614 

acts  of  ownersnip  in  one  part  of,  when  evidence  of  title  to  another    . .  323 

allegation  of,  will  not  let  in  evidence  of  bad  husbandry    298 

when  tenant  for  life  may  not  commit  equitable 156 

of  assets,  what  evidence  of,  in  action  against  executor  or  adminis- 
trator      823 

WATCH  presumed  to  go  correctly   183 

WATER,  in  action  for  diverting,  effect  of  merely  denying  obstruction    . .  1697 

right  to,  when  barred  by  Prescription  Act 75a,  n. 

how  taken  out  of  Prescription  Act   75a,  n.,  1092 

register  of  meter  is  evidence  of  quantity  supplied    . . .  • 183,  n. 

fraudulent  abstraction  of,  proof  of 372-4,  n. 

WATER  COMPANIES,  proof  of  regulations  of  (sub  tit.  *  *  Metropolis  Water 

Act'')    1657-8,  n. 

WAY,  RIGHT  OF,  when  barred  by  Prescription  Act 75a,  n. 

how  taken  out  of  Prescription  Act 75a,  n.,  1092 

must  be  g^ranted  and  assigned  by  deed 973-74 

reputation  respecting  private,  inadmissible    614 

WAY-GOING  CROP,  custom  as  to,  when  admissible  to  explain  lease    . .  1168 

WEEK,  meaning  of,  in  theatrical  contract  may  be  proved  by  usage. ...  1 162,  n. 

WEIGHTS  AND  MEASURES  ACT,  1878  (see  TabU  of  Statutes,  41  &  42 
Vict.  c.  49). 

WEIGHTS  AND  MEASURES  judicially  noticed Id 

proof  of  verification  of  local  standard    1611,  n. 

when  verification  presumed 144a 

account  of  local  verified  standards  to  be  kept  by  Board  of  IVade    . .  1611,  n. 

WELSH  COURTS  (see  JTalss). 

WESLEYAN  reg^ister  of  births,  marriages,  and  burials,  when  inadmis- 
sible (sub  tit.  ^'Dissenting  ChapeW) 1692,  n. 

WHARFINGER,  when  estopped  from  denying  title  of  bailor 848 

delivery  of  goods  to,  amounts  to  acceptance  within  Statute  of  frauds, 
when     1048 

WHOLE,  of  admission  or  confession,  must  be  taken  together 725,  870 

jury  need  not  give  equal  credit  to  every  part 725,  871 

of  answer  and  examinations,  rule  in  equity  as  to  reading. 730 

of  an  entire  document  must  be  put  in  evidence 727 

of  an  entire  correspondence,  how  far  necessary  to  read 732 

of  a  document  must  be  read,  to  interpret  it  properly 726,  1 1 28 

Vol.  J.  ends  with  {  971. 
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WIDOW,  does  the  role  of  law,  protecting  commnniflfttions  between  linsbaiid 

and  wife,  apply  top 910a 

WIFE  (aee  Mutband  and  Wiff,  Marritd  Woman). 

WIOBAH,  y.-O.,  hia  rnlea  for  interpretation  of  willB    ••••••••.••.••1131,  n. 

WILLS,  parol  eridenoe,  how  far  admiBsible  to  explain  (aee  Parol  JSvi' 

denee)     IIM-IZSI 

deoUrationB  of  intention,  how  far  admissible  to  explain  (see  Parol 
Svidmce), 

eridenoe  as  to  errors  of  dranghtemen  in,  generallT  inadmissible 161 

proof  may  be  given  by  parol  eridenoe  that  date  tney  bear  was  not  real 

date  of 1150 

lost  or  destroyed,  probate  of,  when  granted 436 

made  by  British  subjeot  ont  of   United  Kingdom,  probate  when 

granted    1062i. 

in  other  oasee  probate  of,  when  granted   , 1062a 

presomptions  respeoting : —    ••••• 160-8 

that  testator  knew  contents  of  will  exeonted  by  him  •.•••• 160 

exception  to  this presmnption •••     160 

when  this  presumption  is  conclusive 161 

that  separate  sheets  of  paper  form  part  of  one  will,  when    162 

that,  if  testator  might  have  seen,  he  did  see,  witness  sabsoribe  . .     163 

that  will  was  properly  attested   163 

that  alterations  and  erasures  in,  were  made  after  execution 164 

this  doctrine  inapplicable  to  the  filling  up  of  blanks 164 

that  will  has  been  destroyed  by  testator,  if  traced  to  him  and  not 

forthcoming    165 

that  a  testator  subsequently  insane  was  not  insane  when  wOl 

destroyed  by  bim 165 

that  will  found  defaced  among  testator's  papers  was  intentionally 

mutilated  by  him 166 

but  not  that  destraction  of  will  is  revocation  of  oodidl 165 

that  speciiio  bequests  were  intended  to  pass  in  their  entirety  . .  •  •     166 
that  annuities  and  legacies  abate  rateably,  if  assets  deficient  .. .  •     166 

that  annuity  bequeatibed  was  for  life  of  annuitant 166 

that  legacy  to  executor  was  given  to  him  in  that  character 167 

that  executors  are  trustees  of  undisposed  of  residue  for  next  of 

kin    167 

presumption  failing  next  of  kin '  167 

as  to  meaning  of  **  children,"  *' cousins,''  *<  family,"  *'immar- 

ried" 168 

as  to  meaning  of  '*  moneys,"  **  furniture,"  *'  debenture  "  168 

that  emblements  were  intended  to  pass  to  devisee 167 

for  other  presumptions  respecting  wills  made  prior  to  1st  January, 

1838 160.  n. 

no  presumptioD  of  undue  influence  recognised  in  respect  to 156 

may  be  in  pencil,  in  letter,  but  query  if  on  slate 1050,  n. 

Vice- Chancellor  Wigram's  rules  for  the  inteipretation  of    1131,  n. 

thirty  years  old,  require  no  proof 87,  1845-45A 

WiUt  Aet,  1837  (see  Table  of  Statutes,  7  Will.  4  &  1  Vict.  c.  26). 

came  into  operation  1st  January,  1838 1050 

provisions  of,  contrasted  with  Statute  of  Frauds 1052 

applies  to  all  wills  of  freehold,  copyhold,  or  personal  estate. . ....  1052 

to  appointments  by  will  in  exercise  of  a  power 1050 

two  attesting  witnesses  sufficient,  but  necessary 1052 

testator  must  make  or  acknowledge  signature  in  contemporaneous 

presence  of  witness    • 1052 

will  must  be  signed  <*  at  foot  or  end" 1052,  1(^57 


Befereneoi  are  toparaqrapha  (§§)  notpagee. 
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injiutioe  oaused  by  oyer  strict  oonstmotioii  of  these  words  ......   1057 

remedied  by  16  &  16  Vict.  o.  24 1057 

witnesses  need  not  sig^  at  pieoiso  end  of  will 1058 

attesting  witnesses  must  sign  at  same  time 1052 

presenoe  means  mental  as  well  as  bodily  presenoe 1053 

now  far  witnesses  must  subscribe  in  presence  of  testator  ........   1054 

what  sufficient  acknowledgment  of  will    1055 

when  Court  will  presume  due  execution 1056 

mode  of  signature  by  testator  and  witnesses,  what  sufficient   . .  1057-62 
how  far  documents  may  be  incorporated  in  will  by  reference  ....   1061 
wills  by  soldiers  and  seamen,  how  far  exempted  from  Act  . .  1051,  1062 
seamen  and  marines  as  to  pay,  prize  money,  &o.,  how 

executed 1051 

Indian  Wills  Aet^  what  sufficient  execution  under 1050,  n. 

how  wills  of  Englishmen  may  be  made  in  foreign  countries    ....  1062a. 

T$9oeation  of  wills  under  Wills  Aet ;—     1063 

by  marriage,  when 1063 

not  by  presumption  of  intention,  on  ground  of  alteration  of 

circumstances 1063 

by  subsequent  will  or  codicil  1063-66 

by  writing,  declaring  intention  to  revoke,  executed  as  a  will  ....  1063 

by  burning,  tearing,  or  otherwise  destroying  will 1063,  1066-67 

effect  of  cancelling  will    1069 

of  obliterations  or  of  erasures  in  wills 1069 

Wills  Act  applies  to  all  reTocations  and  alterations  of  wills  after 

1st  January,  1838,  though  wills  made  before  that  date 1070 

erasures  or  obliterations  must  be  made  animo  re^ocandi   1070 

when  substitution,  not  revocation  intended 1070 

distinction  between  revocation  of  will  and  ademption  of  legacy  . .  1146 

rsvival  of  wills  under  Wills  Act 1 072 

when  not  provable  by  affidavit 1395,  n. 

sufficient  to  call  one  attesting  witness  to    893.  1854 

except  when  relating  to  real  estate    393,  1854 

of  realty,  provable  by  probate,  when 1759-61 

of  marriea  women,  under  a  power,  effect  of  probate  of  . .  1588,  n.,  1712 
with  indorsement  of  probate  g^ranted,  when  evidence  of  executor's 

title  1589 

In  general  no  evidence  of  title  to  personalty 1589 

where  deposited  at  present 1487,  n. 

how  inspected,  and  copies  of,  obtuned 1487 

production  of,  may  be  enforced  by  Court  of  Probate,  when 1810 

since  1st  January,  1838,  infante  under  21,  incapable  of  making . .     104 
before  that  date,  boys  of  14  and  frirls  of  12,  might  make,  when  . .     104 

enrolment  of,  in  Yorkshire  and  Middlesex,  when  permitted 1127, 

1652A-2B 

how  proved    1652a. 

oopy  of  enrolment  of,  when  evidence  of  will 1652a 

registration  of,  in  Ireland,  proof  and  effect  of 1652 

on  indictment  for  forging,  is  the  probate  evidence  for  defendant?   1677 
for  stealing  or  fraudulently  destroying  or  concealing  need  not 

state  property 294 

defendant  cannot  be  convicted,  if  he  has  disclosed  offence  on 

oath 1455 

witness  not  bound  to  produce  will,  under  which  he  claims  as 

devisee 459 

descriptions  in,  when  evidence  in  matters  of  pedigree 649-61 

WINDma-UP  ACTS  (see  Joint-Stock  Company). 

WINDMILL,  right  of  passage  of  air  for,  not  within  Prescription  Act  75a  k  n. 
the  grant  of  such  right  cannot  be  presumed  from  user 133 

VoL  I,  snds  with  {  971. 
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WINDOWS  (MS  Zif^.  MBUBUBB  (f  i) 

WITHDRAWING  JUROR,  offoot  of ,   1719 

WITHHOLDINQ  EVTDENCE,  presumpdoii  aiismg  from US,  555a,  SOi 

wbaD  (illowtible  (aee  lYiviligtii  CiHHMurtieatiinu,  If  itiuutt) . 

WITH0T7T  PREJUDICE,  offen  nude,  inaclniiMible TT4-S2,  7W 

WITNESSES,  when  more  tliui  one  aeeeetarf  (see  Numier  of  WlbifMn]    952-70 

mode  of  enforoing-  attendanoe  of  (nee  Allemdana  of  Witneuet) 1232,  1329 

oomnission  bi  examine,  under  Rules  of  Supreme  Court,  1 883  (see  Ctm- 

mimwn)   504- H 

exempted  from  arreat,  when  [gee  ArraCj 1330-40 

wben  prieonen  (see  Fniatitr)    , 12T2-7S 

protected  from  ootioD  of  defamation 1330 

miut  be  tendered  their  eipeneee  in  civil  oausea 1246,  1249 

not  in  orimiiiB]  caaea 12S3 

oorta  forapeoial  detention  of,  when  allowed I'^l7 

piocDiuw  and  qoalifjing,  to  give  evidence,  when  allowed l:!4T 

■oale  of  allowaDoe  to  (aee  Atteiratia  Ic  ITilnnut). 

kUowed azpenaea,  when,  in  felonies 1354 

in  misdemeanon 1254 

in  oSeuoee  against  the  coinage  1253,  n. 

in  misdemeanon  under  Debtors  Act  or  Bankruptcy 

,  Act    1256 

in  Conrta-Martial 1252 

when  brought  fnun  one  part  at  Qte  kingdom  to 

another     12S3 

DD  being  called  b;  priBOner 1260 

maj  reoeive  tpeoial  award  for  octivitf,  when \2h7x 

ma;  bring  action  for  ooata  and  ch:.rgee,  when , 12fi0 

muflt  return  cymduat-monsy,  when     ..->>.  -...»»..- 1251 

serving  process  on,  in  court,  oontempt 1341 

ket^iing  witnesses  awa;  from  court,  oontempt ,, ..    1341 

jntunidating  witness,  nusdenieaaor   .....,., ,-  >.,...,- 134 1^ 

iwmpetencj  of  (see  Cemptttniy)     1 342-92 

question  for  judge  23a. 

demeanoor  of,  observations  respeotiug' S2 

depositionB  of,  when  admissible  (see  Dtpotititiu). 

.    txaminalion  of :— 1394-1478 

must  generally  be  vivfl  voce  and  in  open  court    13C4-95 

when  affidavits  may  be  used 1395-96B 

mode  of,  left  much  to  discretion  of  judge    13U9,  1405 

when  ordered  oul  of  court : —    1100-3 

npon  motion  of  either  party  at  any  period  of  trial 1400 

parties  not  usually  inoluded  in  order  to  withdraw,  bat  may 

be 1400 

so  prosecutors,  soltcitore,  medical  men,  and  experts 1400 

remaining  in  court  after  order  to  withdraw,  contempt 1401 

bot  no  ground  for  rejection  of  testimony HOI 

except  in  revenue  eauBee,  where  witneaa  inflexibly  rejected  . .  1401 

this  exception  of  questionable  policy .,-,....,,..  1401 

rule  of  remote  antiquity,  aud  uf  great  value    1102 

Susannah  and  the  Elders 1402  k  n, 

practically  adopted  in  Scotland  with  improvementa    1402 

theoreticallj  in  both  Houses  of  Parliament 1102 

wben  competency  of  witness  settled,  swom  in  cause 1103 

taamination  in  chirf:— 1101.27 

leading  questions  in  general  not  allowed 1104 

what  is  a,  leading  question  1404 

allowed  if  witneaa  obviously  hostile  or  interested   1404 

of  court  rather  than  of  party 1404 

S^trmcnart  to  pamgraphi  (}{}  mlpagm. 
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allowed  also  where  saggestion  neoeflsary  to  refreeh  memory 1405 

e.g.  where  names  forgotten , 1405 

to  identify  a  party , 1405 

to  enable  witness  to  oontradiot  another  as  to  con- 
tents of  lost  letter 1405 

when  witness  Ib  of  tender  age 1405 

allowed  likewise  whenever  jiutioe  plainly  requires  it '1405 

when  and  how  witness  may  refresh  his  memory  (see  Memory) . .  1 406-1 3 

must  depose  to  facts  within  his  own  knowledge 1406,  1414 

need  not  speak  with  certainty  as  to  factN : 1415 

•  oannot,  in  general,  speak  to  belief  or  opinion 1414 

may  speak  to  belief  or  opinion  on  some  subjeots 1416 

e.g.  respecting  handwriting  or  identity    1416 

as  to  whether  husband  and  wife  attached  to  eadh  other. .   1416 

as  to  sanity  of  testator,  or  perhaps  of  any  one 1416 

rule  especially  applies  to  experts  (see  Experts) 1417-25 

party  cannot  discredit  his  own,  by  general  evidence 1426 

may  contradict  him  by  other  evidence  if  adverse    1426 

by  leave  of  judge  may  prove  that  he  has  made  contradictory  state- 
ment  , 1426 

this  rule  applies  to  all  courts,  civil  or  criminal 1426 

and  to  all  persons  appointed  to  receive  evidence 1426 

but  examiner  cannot  give  leave 1427 

special  application  must  be  made  to  court    ^. 1427 

ero9t-examin<Uum  of: — ' 1428-69 

excellent  test  of  truth 1428 

Quintilian's  and  Alison's  rules  as  to  cross-examination    1428,  n. 

Lord  Abingper's  axiom  on  same  subject 1428,  n. 

Mr.  Hawlmis'  ability  as  a  cross-examiner   62 

when  witness  is  not  liable  to  cross-examination, 

if  called  under  subposna  duces  tecum  to  produce  document, 

and  not  sworn 1429 

if  sworn  by  mistake,  whether  of  counsel  or  officer 1429 

if  examination  in  chief  stopped  by  judge 1429 

but  liable  to  cross-examination,  if  sworn,  though  not  examined  in 

chief 1429 

not  usual  to  cross-examine  as  to  character 1429 

prosecutor  not  bound  to  call  witnesses  on  back  of.  indictment  ....   1430 
usually  does,  and  if  not,  court  will,  that  prisoner  may  cross-  • 

examine 1430 

court  will  sometimes  call  witness  not  on  back  of  indictment,  for 

same  purpose , 1 430 

how  far  prosecutor  may  re-examine  in  such  case 1430 

mode  of  conducting  cross-examination 1431-51 

leading  questions  may  be  put,  within  what  limits 1431 

how  far,  if  witness  obviously  favourable  to  cross-examining  party  1431 
cross-examination  not  limited  to  matters  on  which  witness  has 

been  examined  in  chief 1432 

alitor  in  America    1432 

course  of  proceeding,  where  witness  called  on  both  sides 1433 

what  latitude  as  to  relevancy  allowable  on  cross-examination. .  1434-45 

judge  may  disallow  vexatious  and  irrelevant  question 1434a 

irrelevant  questions  cannot  be  put  for  mere  purposes  of  contra- 
dicting     1435 

if  inadvertently  put  and  answered,  answer  is  conclusive 1435 

cannot  be  asked  respecting  own  adultery 1355a 

may  be  asked  as  tb  alleged  crimes  or  improper  conduct  on  his 

part 143 

answer  of  witness  on  these  points  usually  conclusive ]  437 

exception  in  case  of  actual  conviction    1437 

proof  of,  if  witness  deoies  fact,  or  refuses  to  answer..  1437 
if  by  certificate 1437 
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anawen  of,  maj  be  oontndioted  if  qnestioiu  be  relevant 1438 

if  irreleraiit,  they  cannot 1438 

what  are  releyant  qoeetioiiB 1438 

queationa  as  to  motives,  interent,  or  conduct  of  witness 1440-4 1 

tending  to  impeach  impartiaHtj  of  witness 1442 

as  to  witness  being  offered  or  receiving  a  bribe 1441 

beinff  plaintiff's  mistzess    1440 

aa  to  inconsistent  foimer  statements  of  witness 1445 

the  particolar  occasion  must  be  designated    ....  1445,  n. 
as  to  witoess  having  before  expressed  different  opinion..  1445 
Imlevant  to  ask  what  opinion  witness  has  given  of  merits  of 

cause    1445 

rule  as  to  non-prodnction  of  documents  cross-examined  upon ....   1446 

how  if  document  lost  or  destroyed 1447 

eross-examining  party  may  interpose  evidence  to  prove  loss   ....  1447 

must  original  be  produced  to  cross-examine  upon  r    1448 

will  a  copy  sui&oe  if  original  be  a  record  P    1448 

old  rules  for  cross-examination  in  Grown  Court  respecting  depo- 
sitions   1449 

decisions  on  these  rules 1450 

general  rule  for  oroas-examining  as  to  former  statement 1451 

right  of  party  to  see  documents  shown  to  witness  on  cross- 
examination 1452 

tfjba/  fti$$tum€  icitnesa  may  refiue  to  an$wer: — 1453 

those  tending  to  expose  him  or  wife  to  criminal  charge,  penalty, 

or  forfeit 1453 

same  rule  in  all  British  tribunals    1453 

where  fact  forms  single  remote  link  which  may  implicate  him ....  1454 

protection  carried  too  far 1454 

Bounder  rule  in  New  York 1454,  n. 

confined  there  to  questions  subjecting  witnesses  to  punishment  for 

felony  1454,  n. 

exceptions  recognised  by  statutes  in  this  coimtry 1455 

how  far  Court  must  determine  as  to  tendency  of  answer 1457 

if  prosecution  or  forfeiture  barred  by  time  or  pardoned,  privilege 

ceases   1458a. 

how  far  rule  extends  in  bankrupt  law ,.  1458a 

whether  bound  to  answer  questions  directly  degrading '.  1459 

where  transaction  is  material  to  issue 1459 

where  not  directly  material,  but  put  to  test  character  of 

witness     1460 

distinction  between  transactions  of  recent  or  remote  date ....  1460 

must  answer  questions  indirectly  degrading    • •  1462 

subjecting  him  to  civil  suit     1463 

when  bound  to  produce  documents 1464 

when  not 458-60 

privilege  of  refusing  to  answer  is  that  of  witness,  not  of  party . .  1465-66 

counsel  cannot  make  the  objection 1465-66 

judge  not  bound  to  warn  witness,  but  often  does   1465-66 

may  claim  protection  at  any  stage  of  inquiry 1465-66 

inference  to  be  drawn  from  witness  refusing  to  answer 1467 

answers  of,  when  excluded,  or  not  compelled,  on  grounds  of 

policy  (see  Privileged  Communieatiom) 908-17,  1468 

effect  of  oeath  or  illness  of,  under  cross-examination 1469 

modet  of  impeaehifip  credit : —    .••.....••• 1470-72 

1.  by  disproving  his  testimony   • •  •  • .  1470 

8.  by  proof  of  inconsistent  statements  made  by 1470 

8.  by  evidence  of  reputation  as  to  his  character  for  veracity    ....  1470 

extent  of  this  inquiry 1470a- 73 

character  of  impeaching  witness  may  be  impeached  in  turn . .  1478 

how  far  this  plan  of  recrimination  may  be  carried 1478 

evidence  of  general  character  (see  Charaeter)    350 
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r»  Maminatum  of: — •• • • 1474 

what  questionB  oan  be  put  in  re-ezazaixiation • 1474 

maj  be  re-examined  to  irrelevant  facts,  if  oroBS-examined  to  them  1475 
eTidenoe  of  good  character  where  witnesB's  character  ia  impeached  1476 

jadge  haa  diaoretionarj  power  of  recalling 1477 

when  he  wiU  exerdae  aaoh  power 1477 

practice  of  confronting •• 1478 

secondary  proof  of  former  teaUmonj  of,  when  admissible  (see 

Secondary  Evidence) 464-551 

list  of,  must  be  deliyeied  to  party  charged  with  treason  (see 

Treasofi)    1378 

death  of,  lets  in  deposition  •••••••••• 472-8 

WOMEN,  credibility  of  teetunonj  of   54 

when  presumed  past  child-bearing    105 

attendance  of  married  women  can  be  eoforoed  by  reoogfniaanoe  ••....  1235 

if  witneea  married  woman,  expenses  should  be  tendered  to  her   1249 

jury  of,  when  prisoner  pleads  pregnancy   554,  n. 

WOODS  AND  FOBESTS,  reporta of  Commisaionen of,  how  proTed  ....  1581 

WORDS,  alleged  and  proved  in  slander,  vaiiance  between,  when  amend- 
able      282-38 

mnat  be  interpreted  in  their  primary  sense,  if  possible • 1131 

what  is  their  primary  sense 1131 

meaning  of,  when  judicially  noticed  (see  Meantng)  .....••••• 16 

when  (question  for  judge,  when  for  jury    40 

apohen,  may  be  easily  misinterpreted .861-62 

WOBK  AND  LABOUB,  contract  for,  ia  not  within  a.  17  of  Statute  of 

Erauda 1044 

WOBKMAN  (see  Emphyer^  Liability  Ae(). 

WORKS  (see  Public  Worke). 

WORKS  OF  ART  (see  Oopyriyht,  Sculpture  Copyright  Aete). 

what  documents  conowning  copyright  in,  may  be  signed  by  agents . .  1 107,  n. 
what  may  not 1107,  n« 

WORSHIP,  certificate  of  registration  of  places  of 1611,  n. 

WOUNDING  with  intent,  person  acquitted  on  indictment  for,  may  be  in- 
dicted for  murder,  on  death  of  person  assaulted  • 1706 

WRECK,  what  constitutes   614,  n. 

light  of  lord  of  manor  to,  not  provable  by  hearsay 614,  n. 

royal  grant  of,  raises  inference  of  right  to  sea-shore 130 

presimiption  of  guilt  from  possession  of  goods  taken  from 872-4,  n« 

WRITS,  proof  of  1686 

inspection  of,  in  hands  of  officer,  not  allowed,  when 1501 

how  far  evidence  of  facts  recited  in  them 1765 

when  presumed  to  be  duly  issued ,  84 

need  not  contain  recitals,  when   84 

of  summons  and  execution,  renewal  of,  how  proved •••••  1586 

may  be  sealed  in  blank,  and  filled  up  afterwards    1835 
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WUrriNOS.  tending  to  crlmiDKte  witneM,  lie  ii  not  bound  to  ptoduoe ..  I4S4, 1 M 

ooDtsnta  of,  not  proiible  bf  parol,  whai  (see  Bat  Bndtnte)    596 

Tuiuioe  between  writingB  produoed,  and  redtals  on  reooid,  «niBtii<«Ha 


to  Tefreafi  m 


irh«i  taaj  be  lued  to  Tefreafa  memoFT  (see  Memory)    MOS-tS 

naed  not  tor  that  pnrpow  be  admiBifl>1e    1411 

tboogbnot  [lodiioed,  cron-ex&niiiiAtioit  >■  to,  allowed  in  civil  cansea. .   1446 

mode  of  DCDoeeding  in  aach  oaae 144« 

pieaomed  to  be  mode  on  da;  of  dato 169 

eioeptionB   I6S 

It  whom  to  be  ooTutmed  (aee  Fumetiau  nfjudgt  and  Jurf)   40-6 

Uthirtj  jean  old,  roqaire  no|mxrf  87-8 

to  intocpiBt,  whole  tnnst  be  read  together 726,  1128 

written  words  of  greater  efleot  than  printed  fonnala,  U  ocnutructioii 

donbtfnl  1130 

to  be  oonalrned  in  primary  nnse,  nnleaa  peonliar  seiue  neoeeaery 1131 

what  iaprimarj  aenae  of  worda  1131 


>t  be  Taried  W  parol  [see  Panl  BnJtiiet)    1132  it  itf. 

,   tn  enilained  bj  pacol ••"• 

maj  be  rsformed  or  reacinded,  when  . . 


maj  be  enilained  bj  pacol 1168 


ll^deed,  when  neceamrjaaeTidenoe  of  title  (aeefiM^ 972-95^ 

■gnad  writinga,  when  neoeasarj  ondra'  3tatate  of  FrandK  (see  SUUult 

ofPrtmd*)     1001-49 

nnder  Lord  Tenterden'a  Act  (see  Lord  Ttnttrden't  AeC)   . .  1020,  10T3-ST 
to  take  oaae  ant  of  Statute  of  Limitationa  [aee  Lard  Tmltrdm't  At(\  . .    744, 

1073-87 
out  of  Real  Prapertf  limitaticm  Aots  (see  XiMtfafimj)    . .  1088 

out  of  PtOBOription  Act    lOM 

to  take  debt  on  apecjaltiea  oat  of  Limitation  Acta 1090 

apeoial  contraet<  with  railwajr  or  canal  mmpaniea  moat  be  bf 1093 

•ooeptanoe  of  bill  of  excbange  moBt  be  endenced  bf 1094 

^eaal  agreement  reapeotiiig  aoHcitor'i  remanetatkni    1097 

qieaial  oonbaet*  with  pawnbrokere    1099 

•greement  (or  ttoppage  or  dednotion  of  artifiwrB'  wagee 109S 

invcatoty  to  protect  lodgers'  gvods  from  diatren    1094 

ditolslmer  of  leaae  or  property  bj  trustee  of  bankniptg 1013 

of  apprentife  to  eea  service,  or  sea  fishing  service 1098 

wiui  mercbBnt  seamen,  how  ngned t098 

with  drivers  or  oondnators  of  hacknef  oairiagcB  in  London 

or  Doblin,  how  signed     1099a 

orders  relating  to  Innatios,  how  signed 1 100 

Toting  letteis,  and  appointnient  of  proxies  in  bankruptcy     1101 

notdoeB  to  qait  a  holding  in  Ireland   1101a 

what  other  rotioea  must  be  in  writing  signed 110*2-68 

nodoe  of  objection  to  voters,  parliamentaiy llOi 

of  appeal  from  revLung  barrister 1103 

to  Quarter  SeRuons    1102* 

of  cliargeabiliCy  of  pauper,  and  of  gronnda  of  appeal.. .  .1103-4 

notioea,  to.  given  by  London  County  Coijuici],  how  signed    ....  1105 

under  Companies  Act,  I8S:i,  how  signed   . .  ..IIOSa 

wananta  of  treaanry,  how  signed 1 106,  1517 

ordwa  and  regnlationa  iaaned  by  oertain  depaitmeDta  of  OovenuDent, 

howmned 1S27 

ntlea,  orders,  and  regulations  of  Engliah  or  Irish  Local  Government 

Boards 1106,  n. 

daeqments  from  Commisaionera  of  Cnstoms,  how  ngned  1106 

what  writings  must  be  signed  by  par^  himeelf  1107  t  n. 

may  be  d^ied  by  agent  appointed  in  wriliDg HOT,  n. 

by  parol 1107.  n. 

efleot  of  mlee  on  this  rabject HOB 

what  writings  must  be  attested  (tee  AtMUKt  Witma). 
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warranta  of  attorney-  and  cognovits,  how  extended  (see  Warrants  of 

Attorney) , 1111 

public  (see  Public  Secards  and  Documents), 
priyate  (see  Private  Writings). 

nnpublished,  when  evidence  on  charge  of  sedition 696 

spoliation  of,  presumption  from • 107,  116 

withholding  oi,  presumption  from .116,  804 

no  notice  to  produce  necessary  in  trover  for 407,  452 

on  indictment  for  larceny  of    ..... .408,  462 

identity  of,  in  such  cases,  provable  by  parol    407 

parties  to  written  agreement  may  prove  parol  contemporaneous  agree- 
ment on  coUateral  matter • •.•...•••...• •  1136 

WRITTEN  INSTRUMENT  (see  Writings), 

WRONG-DOER,  when  proof  of  possession  sufficient  title  against    123 

proof  of  receipt  of  rent,  sufficient  title  against    .  •     123 

TEAR,  agreement  not  to  be  performed  within,  must  be  by  writing  signed  1019 
the  consideration  must  appear  expressly  or  impliedly  in  the  writing . .  1021 

what  is  such  an  agreement 1036-37 

hiring  for  a,  when  presumed 177 

YEAR  TO  TEAR,  tenancy  from,  when  presumed  176 

how  determinable  34 

tenancy  at  will,  how  converted  into  tenancy  from  993,  1001 

YORKSHIRE,  deeds,  conveyances,  and  wills,  may  be  registered  in..  1127,  1662a 
certificate  of  registration  and  searches  must  be  signed  by  registrar  and 

sealed   1662a 

proof  and  effect  of  certificates  indorsed  on  instruments  registered  in  . .  1662a 

proof  and  effect  of  certificate  of  searches  in  office  books    1662a 

any  person  may  require  copy  of  or  extract  from  enrolled  docu- 
ments, &c 1662a 

proof  and  effect  of  such  office  copies 1662a 

TORESHIRE  REGISTRIES  ACTT,  1884  (see  TabU  of  Statutes,  47  &  48 
Vict.  c.  64). 

directions  under,  respecting  old  registers,  &c 1662a 

respecting  copies  of  old  enrolled  barg^ains  and  sales 1662a 

sndh  copies  signed  and  sealed  by  registrar  to  be  as  gfood  evidence  as 
old  attested  copies  •••••• ••••.••• I  662a 

ZEAL,  danger  of  relying  on  zealous  witness 62,  68 

grof^  qf  imbmitaile,  in  illustrating  this  branch  of  the  Law  •  •  •  •  Hitra—passint 
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A. 

ABBREVIATIONS, 

parol  evidence  of,  808^. 

judicially  noticed,  21^. 
ABORTION, 

dying  declarations  in,  not  admisaible,  470*. 

ABSENCE, 

presumption  of  death  from,  183'.     (See  Death, 
from  jurisdiction  as  a  disability,  1229^^ 
ACCIDENT, 

res  inter  alios  may  negative,  257^*. 
ACCOMPLICES, 

evidence  of,  admissible,  635^. 

matter  for  judicial  comment,  OSS'. 
will  warrant  conviction,  635*. 

ACCUSED  PERSONS, 

presnmed  innocent,  183^.     (See  Innocbngb.) 
ACTAE,  RES  INTER  ALIOS.     (See  Reb  inter 

rule  as  to,  257*. 

meaning  of,  257*. 

illustrations  of,  257*. 

exceptions  to,  257^ 

ACTING  IN  PUBLIC  CAPACITY, 
presumption  from,  183^. 

ACTION, 

consequences  of,  presumption  as  to,  183* 
ACTS  OF  STATE, 

judicially  noticed,  21^. 

how  proved,  1179*. 

ADMISSIBILITY  OF  EVIDENCE, 
is  matter  of  law,  2*. 

facts  on  which  it  depends  are  to  be  decided  by  t1 
general  rule  respecting,  —  the  best  evidence  mu 
Best  Evidence.) 

ADMISSIONS, 

by  parties  to  a  suit,  554*. 

in  former  trial,  554^. 

In  a  void  instrument,  544*. 
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ADMISSIONS  —  continued, 

by  persons  identified  in  legal  interest,  554^. 

by  persons  jointly  interested,  554^. 

may  be  in  any  form,  554^. 

by  agents,  554^. 

to  whom  made,  554^ 

by  condact,  554^. 

are  circumstantial  evidenoe,  554^ 
by  statements  in  presence,  554^. 

statements  in  letter,  554^. 

a  necessary  qualification,  554^ 
in  view  of  compromise,  551''. 

must  be  "  without  prejudice,"  554'. 

sacrifice  for  peace  not  admissible,  554*. 

collateral  fact  admitted,  may  be  proved,  554^^ 
effect  of,  554'. 

how  far  conclusive,  554^ 

primary  evidence  of  contents  of  written  documents,  554'. 

in  equity  answers,  554^. 

if  acted  on,  may  be  conclusive,  554^^. 
are  a  levamen  probationis^  554^. 
judicial  effect  of,  554*. 

are  evidence  at  all  times,  554^. 
criminal,  588^.     (See  Confessions.) 
whole  of,  must  be  taken  together,  554^. 
will  not  prove  execution  of  attested  instrument,  1229^. 

ADULTERY, 

continuance  of,  when  presumed,  183*^. 

wife  not  a  competent  witness  in  proceedings  instituted  in  conseqaenoe 
of,  against  husband,  910^*. 

ADVERSARY, 

leading  questions  may  be  put  to,  978*^. 
may  be  contradicted,  if  own  witness,  978^. 
may  be  examined  ex  adverso,  978"®. 

(See  Cross-Examination  ;  Witness.) 

ADVERSE  CLAIM, 

admits  execution  of  attested  instrument,  1229^. 

ADVERSE  WITNESS, 

may  be  asked  leading  questions,  978*^. 

may  be  examined  ex  adverso,  when,  978*^  ei  seq, 

(See  Cross-Examination;  Witness.) 

ADVOCATE.     (See  Attorney.) 
a  competent  witness,  910^^. 

AFFILIATION,  ORDER  OF, 

corroborative  evidence  required  in  application  for,  036^. 

AFFIRMATIVE, 

of  facts  or  propositions ;  onus  of  proving  lies  on  the  party  who  asserts, 
2761. 

(See  Burden  of  Proof.) 
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AGE  OF  WITNESS, 

how  far  testimony  of  children  admissible,  OI(H. 

AGENT, 

statements  by,  301^. 

AGREEMENT,   SUBSEQUENT, 
parol  evidence  of,  808**. 

ALMANAC, 

may  be  referred  to  as  evidence,  21^. 

ANCIENT  DOCUMENTS, 

comparison  of  handwriting,  in  cases  of,  1229*^. 

or  ancient  possession,  428^. 
witnesses  presumed  dead,  183^^ 
presumed  accurate,  183^^ 
copies  must  be  proved,  1229^. 

ANCIENT  POSSESSION, 

declarations  concerning,  428^. 
proper  custody,  428*. 
corroboration,  428*. 

ANSWER, 

cannot  be  suggested  to  witness,  when,  978*** 

ANTE  LITEM  MOTAM, 
meaning  of,  427^*. 
declarations  of  deceased  members  of  family  admissible,  427^. 

prima  facie  proof  of  relationship  of  declarant  sufficient,  427^ 
declarations  as  to  public  matters  must  be,  412*. 

APPOINTMENTS,  OFFICIAL, 

acting  in  public  capacity,  evidence  of,  183^. 

APPROVERS.     (See  Accomplices.) 
evidence  of,  635^ 

ASSAULT, 

husband  or  wife  witness  in  case  of,  910^*. 

ASSUMPTION, 

presumption  of  law  is  rather  an,  183^*. 

of  fact  not  permitted  in  question,  when,  978**. 

ATHEISM, 

formerly  a  ground  of  incompetency  to  give  evidence,  910^^« 
disbelief  in  future  state  not  necessary,  910^*, 
no  bar  to  dying  declaration,  470^. 

ATTESTED  COPY, 

in  proof  of  public  documents,  1179^  et  seq. 
by  act  of  Congress,  11798,  1179". 
judicial  construction  of,  11791*. 
not  exclusive,  1179*^. 
applied  to  registry  of  deeds,  1179**. 
extends  to  civil  causes,  1179^*. 
to  equity  records,  1179**^. 
and  courts  of  probate,  1179^*. 
but  not  to  Federal  courts,  1179^*. 


ATTESTED  INSTRUMENTS.     (See  Documbnts.) 

proof  of,  1228*- 
ATTESTISG  WITNESS, 
Dot  necessary  to  call,  1229'^ 

unless  Eittestation  required  by  law,  1229'*. 
at  common  law,  must  be  called,  1229*. 
one  Bufficient,  uoless,  &c.,  1229". 
if  all  unavailable,  baodnriting  proved,  1229>*. 
need  Dot  call  in  case  of  ancieot  documenti,  1229**. 
alUtr  in  Massachusetts,  122S». 
possession  to  be  proved  id  sach  cases,  1229**. 
handwriting  of  obligor  required  in  eertain  cases.  1229I*. 
need  not  call  witness  if  adverse  claim,  So.,  1228**. 
office  copy  need  not  be  proved,  when,  1179**. 
may  be  contiadicted,  078*',  OTS". 
or  discredited,  978". 

(See  WiTNEBB.) 
ATTORNEY.     (See  Solicitor.) 
a  competent  witness,  910". 
account  book  of,  is  a  "  shop  book,"  4S3*. 
admissions  by,  891". 
commuuications  to,  privileged,  622*. 

(SeeCuBNT;  Privileged  Cohmunicatioitb.) 
what  is  covered  thereby,  822*. 
must  be  information  gained  from  client  professioDally,  633*. 

and  confidentially,  622<. 
if  fraudulent,  not  privileged,  622''. 
privilege  extends  to  title-deeds,  622*. 
reason  of  rule,  622>». 
who  is  a  legal  adviser,  622'. 
retainer  not  essential,  622». 
protection  of  client  coextensive,  622'V 
client  may  waive,  622". 
by  answering,  822'*. 
but  not  by  taking  the  stand,  652". 

or  by  calling  the  attorney  as  a  witness,  62S>*, 
AUXILIARY  FACTS, 
when  admitted,  218*. 


BAPTISMAL  RECORD,  evidence  of,  1179« 
BARRISTER.     (See  Attornby.) 

a  competent  witoess,  910". 
BASTARDY, 

corroborative  evidence  required  in  proceedings  in,  635'. 

evidence  of  character  not  admissible  in  suite  for,  267'*. 
BEGIN,  RIGHT  TO, 

decided  by  mle  of  court,  274"- 

principles  by  which  it  is  governed,  276". 
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BELIEF,  RELIGIOUS, 

want  of,  formerly  a  ground  of  incompetency,  910^ 

(See  Atheism.) 

BEST  EVIDENCE, 
most  be  given,  358^. 
rule  ambiguous  as  stated,  358^. 

not  true,  best  evidence  may  be  given,  hearsay 
or  that  it  must  be  given,  358^. 

less  credible  witness  not  rejected,  358^. 
proof  of  words  though  speaker  in  court,  • 
a  fundamental  principle  of  English  law,  358^. 
its  extended  application  doubted,  358^. 
this  rule  very  often  misunderstood,  358^. 
assumed  scope  of  rule,  358^. 
present  scope  of  rule,  358^. 
substitutionary  evidence  rejected,  858*. 

parol  evidence  of  documents,  not  allowed,  35^ 
but  admission  is  probably  sufficient,  858' 
no  degrees  of  secondary  evidence,  358' '. 
rule  does  not  apply  to  public  documents, 
written  instruments,  358^. 
due  diligence, 

(a)  own  possession,  358'. 

amount  of  proof,  358^®. 
good  faith  the  test,  358". 
what  included,  358^>. 
degrees  in  secondary  evidence,  S 
telegrams,  secondary  evidence, « 
(&)  adverse  possession,  358^''. 
(c)  possession  in  a  stranger,  358^'. 
duplicates,  not  within  rule,  358^. 
proof  of  contents,  how  made,  358^. 

BIAS, 

of  witness,  material  to  issue,  978^^. 

BIBLE,  FAMILY, 

may  be  evidence  of  pedigree,  427*. 
BIGAMY,  PROSECUTIONS  FOR, 

exemption  from,  by  seven  years'  absence,  183'*. 

conflicting  presumption  of  continuance  of  life  and 

BILL  OF  LADING, 

parol  evidence,  rule  applies  to,  808". 
how  far  conclusive,  808". 

BILL  OF  PARCELS, 

not  under  parol  evidence  rule,  808**. 

BIRTHS, 

how  proved,  427*,  4632* 
statements  of,  hearsay,  391*^. 

BIRTHS,  REGISTERS   OF, 
public  documents,  1179". 
how  provable,  1179",  1179«. 


BODY, 

parts  of,  wheD  exhibited,  305*. 
BONES, 

ma;  be  exhibited,  365'. 
BOOK-ENTRY, 

Miusachnaetts  rule  as  to,  463^. 
BOOKS, 

tradesmen's,  to  refresh  memory,  U3*. 
BOOKS  OF  ACCX>UNT, 
when  admissible.  463*. 

by  statute,  463^. 
should  be  those  of  original  entry,  463". 
entries  on  personal  knowledge,  463'^. 
as  to  coUateral  facta,  463". 
must  be  coDtemporaneouB,  463'*. 
nature  of  charge,  463«>. 
confirmation  altundt,  463*>, 
preliminary  inquiries  for  the  court,  463*^ 
weight  in  evidence  for  jury,  463". 
BOUNDARY, 

public,  reputation  as  to,  412'. 

private,  reputation  as  to,  412*. 

statements  of  witnesses,  412*. 

quasi  public  matter,  412*. 

Massachusetts  rule,  412*. 

BREACH   OF   PROMISE  OF  MARRIAGE, 

character  evidence  admissible  ia,  257**. 
BUILDING  MATERIALS, 

specimens  of,  admissible,  365*. 
BURDEN  OF  ESTABLISHING, 
never  shifts,  276",  276*. 

negative  allegations,  273*. 
crimiaal  cases,  276*. 
proceedings  not  at  common  law,  276^. 
BURDEN   OF  EVIDENCE, 
■  shifts,  276"'. 

he  who  asserts  must  prove,  276". 

aliler  of  matters  within  knowledge  of  other  party,  276*. 
presumptions  of  law  shift  this  burden,  276^'. 
in  particular  issuM,  278i*. 
BURDEN  OF  PROOF.   OR  ONUS  PROBANDI, 
natural  principles  regulating,  276'. 
legal  rules  affecting,  276'. 
test  for  determining,  218*. 
principles  regulating,  276i. 
general  rule, 

lies  on  the  party  who  asserts  the  affirmative,  2761. 

fallacy  of  the  maxim  that  a  negative  is  incapable  of  proof 
276*. 
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BURDEN  OF  PROOF,  OR  ONUS  PROBANDI— confined. 

when  shifted  by  presumption,  276^'. 

lies  on  the  party  who  has  peculiar  means  of  knowledge,  276^ 

sometimes  cast  on  parties  by  statute,  276'. 

phrase  of  double  meaning,  276^. 

burden  of  establishing,  276^.    (See  Burden  of  Establishiko.) 
burden  of  evidence,  276^.     (See  Burden  of  Evidence.) 

BUSINESS, 

declarations  by  deceased  persons  in  course  of,  admissibility  of,  463^. 
must  be  contemporaneous,  463^'. 
if  an  entry,  must  be  original,  463^. 

and  based  on  personal  knowledge,  463'^. 
declarant  must  be  dead,  463**^. 
insanity  or  absence  sufficient  to  admit,  when,  463*^. 
so  in  all  cases,  463*^. 
modem  extension  of  rule,  463**. 
how  far  part  of  res  gesias,  463®. 
as  evidence  of  collateral  facts,  463^. 
proof  of  entry,  463M. 
presumptions  from  course  of,  183^. 
in  private  offices,  183^'. 

C. 

CARELESSNESS, 

not  a  ground  for  legal  relief,  I83^ 
CAUSATION, 

in  res  gest<Ey  391*. 

CERTIFIED  COPIES, 
proof  by,  1179« 

proof  of  execution,  when,  1179^.    (See  Public  Documents.) 
CHANGE, 

presumption  against,  183^. 
CHARACTER,  EVIDENCE   OF, 
of  parties, 

not  receivable,  257^. 
exceptions,  257^. 

criminal  proceedings,  257®,  267«*.    (See  Criminal  Pro- 
ceedings.) 
when  character  is  in  issue,  257**. 
character  for  veracity,  257*. 
"reputation  is  character,"  257'^. 
must  be  ante  litem  motam,  257^^. 
who  may  testify,  257**. 
rule  criticised,  257**^. 

relic  of  compurgation,  257^. 
apt  to  be  misunderstood,  257^. 
community  defined,  257^. 
proof  of,  may  be  contradicted,  257^. 

but  not  by  proof  of  particular  acts,  257*',  257**. 
exceptions  on  cross-examinations,  257"^,  257*^. 
proof  of  prior  conviction,  978»'. 


CHARACTER,  EVIDENCE  OF  —  continual. 
of  witnesaea,  257". 

evidence  of  general  bad  character  for  veraci^,  2&7**. 
"English  rule,"  267". 

good  aharacter  in  rebnttal,  admissible  when,  257*> 
of  lower  aoimals,  by  particular  facts,  3&7**. 
CHASTITY, 

evidence  to  impeach  in  cases  of  rape,  adtnigsibilit;  of,  257**. 
evidence  of,  in  other  cases,  267**. 

particular  acta  admissible  when,  257". 
lack  of,  cannot  impeach  veracity,  257". 
CHECK, 

stubs  not  shop-books,  i6^'. 
CHIEF,  EXAMINATION  IN, 

leading  questions  not  in  general  allowed  on,  978**. 
exceptions,  876". 
CHILDREN, 

presumptions  as  to  capacity  to  commit  crime,  IBS'*, 
when  under  seven  years  of  age,  1S3". 
between  seven  and  fourteen,  183'^. 
testimony  of,  rules  as  to  admitting,  910*.    (See  Infabts.) 
ooDvetaation  in  presence  of,  atill  private,  622*. 
CIPHERS, 

resemblance  of,  by  expert,  1220*. 
CIRCUMSTANTIAL  EVIDENCE, 
what  is,  1S3>. 
force  of,  18B'. 
CITIZEN, 

corporation  not  a,  183^*. 
CIVIL  CASES. 

dying  declarations  in,  470*- 

record  in,  how  authenticated.     (See  Public  Documkhts.) 
CLAIM,  ADVERSE-     (See  Adverse  Claim.) 
CLERK, 

communications  to,  of  attorney,  when  privileged,  622". 
CLIENT, 

commuoi cations  by,  to  attorney,  &c-,  privileged,  622*. 
privilege  of, 

coextensive  with  that  of  lawyer,  622". 
may  be  waived,  622". 
by  answering,  822^'. 
but  not  by  taking  the  stand,  622'*. 

or  cailinfT  the  attorney  as  a  witness,  62V*, 
(See  Attorsby  ;  Privilkged  Com  ud  miration  a.) 
CLOTHES, 

whether  fit,  {jnestion  of  real  evidence,  385". 
COGNIZANCE,  JUDICIAL.     (See  Judicial  Cooxizance.) 
COIN. 

rw  inter  alios  mm  prove  knowledee  of  counterfeiting  of,  2o7". 
standard  of,  judicially  noticed,  21". 
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COLLATERAL  AGREEMENTS, 

not  under  parol  evidence  rule,  808^^. 

COLLATERAL  DOCUMENTS, 
proved  by  parol,  808^^. 

COLLATERAL  FACTS, 

will  be  presumed,  in  order  to  give  validity  to  i 
confession  of,  admissible,  588^. 
contradiction  of,  not  permitted,  when,  978^. 
test  of,  978». 

COLLATERAL  ISSUES, 

evidence  tending  to  raise,  must  be  rejected,  25'l 

test  of,  978". 
COLLATERAL  QUESTIONS.     (See  Collatkb. 

Issues.) 
COMMON  AGENT, 

communications  to,  not  privileged,  when,  622' 

COMMON  CALAMITY, 

presumption  of  survivorship  in  cases  of  death  l: 
COMMON  LAW, 

judicially  noticed,  21  >. 

presumed  to  be  lex  f<m^  when,  52^^. 

COMMUNICATIONS,  OFFICIAL, 
how  proved,  1179*. 

COMMUNICATIONS,  PRIVILEGED.     (See  Pi 

TIONS.) 

COMPARISON  OF  HANDWRITING, 
proof  by,  at  common  law,  1229**. 
not  universally  admitted,  1229^. 
exceptions,  1229». 

ancient  documents,  1229^. 
documents  in  evidence,  1229^. 
standard  of,  must  be  proved,  how,  1229^. 

COMPASS, 

variations  of,  judicially  noticed,  21*^. 

COMPETENCY,  910i.     (See  Witness.) 
COMPETENT  EVIDENCE,  2«. 
COMPLAINT, 

in  rape,  when  admitted,  891*«.     (See  Rape.) 
COMPROMISE, 

admissions  in  view  of,  554''. 
generally  excluded,  554'. 
must  be  expressly  so  made,  554^. 
collateral  fact  may  be  proved,  554^^. 

COMPURGATION, 

character  evidence  remnant  of,  257*<*. 

CONCLUSIVE  PRESUMPTIONS,  183i.    (See  P  i 
are  usually  fictions,  183^*. 

and  part  of  the  substantive  law,  183*. 


CONCLUSIVE  PRESITMPTIONS  —  corUinued. 
iofiuicf  ft  presumed  b&r,  183". 
poblicaUon  of  libel  preeomed  maliciooa,  183**. 
statute  of  limilatioas,  183*. 
ignorance  of  law,  1S3*. 
preeiunption  of  latent,  183*. 
malice  in  murder,  183''. 

in  other  connections,  IBS'*. 
other  conclusive  presumptions,  183**. 
ancient  documents,  presumed  accurate,  ISS**. 

attesting  wituesiies  preeumed  dead,  183**. 
CONDITIONS, 

parol  evidence  of,  809**. 
CONDUCT, 

preeumption  as  to,  183*. 

information  ou  which  based,  not  bearsay,  S9V*. 

admissions  by,  551*. 

usually  circumstantial  evidence,  6&i<. 

statements  in  presence,  554*. 
confessions  by,  rarcumstantiol  evidence,  588*. 
CONFESSIONS, 
defioed,  d38>. 

dbtinguished  from  odmiswons,  SBS*. 
force  of,  &8S*. 

receivable  with  caution,  688*. 
what  is  undue  influence,  588". 
when  rejected,  588". 
weight  of,  tor  jury,  588". 
written,  are  within  tiest  evidence  rule,  588*. 
evidence  against  the  party  making,  588'. 
must  be  voluntary,  588i°. 

exception,  "  state's  evidence,"  588". 

who  are  "  persons  in  authority,"  588". 

what  confessions  ore  voluntary,  588*°. 
is  for  court,  588". 
most  be  corroborated,  588*. 
inadmissible,  may  prove  admissible  facts,  688". 
may  extend  to  probative  facts,  588*. 
by  conduct,  admissible,  when,  588*. 

are  circumstantial  evidence,  588*. 

so  of  statements  in  presence,  588*. 
form  of,  immaterial,  588*. 

evidence  on  former  trial,  588*. 

documentary,  588*. 
tmder  promise  at  secrecy,  538'*.  - 
gained  by  fraud,  588". 

or  eavesdropping,  588**. 

daring  intoxication,  588". 

aliter  of  confessions  during  sleep,  588". 
are  open  to  rebuttal,  588*,  BS8». 
are  a  levamen  probationu,  588**. 
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CONFESSIONS  —  continued. 
judicial,  588^. 
extra  judicial,  588^* 
inducement  to  confess,  effect  of,  688^. 
instances  of  false,  588^. 

CONFIDENTIAL  COMMUNICATIONS, 

rules  as  to  the  admissibility  of,  622^. 
CONGREGATION. 

admission  by,  551*. 
CONSCIENCE, 

courts  of,  463*. 
CONSEQUENCES, 

of  acts,  presumption  that  doer  intends,  183*. 

CONSIDERATION, 

true,  may  be  proved,  808**. 
recital  of,  not  conclusive,  808**. 
CONSPIRACY, 

evidence  of  acts  and  declarations  of  parties 

against  each  other,  391**. 
communications  to  attorney,  in  view  of,  not  i 

CONSTABLE, 

appointment  of,  presumed,  183**. 

CONSTRUCTION  OF  INSTRUMENTS, 

determined  by  judge,  52^ 

CONTEMPORANEOUS, 

statements  part  oi  res  gestce,  must  be,  391*. 
not  in  strictest  sense,  391*. 

CONTENTS,  PROOF  OF.    (See  Documents.) 
CONTINUANCE  OF  PARTICULAR  STATI 
presumption  of,  183**. 

CONTRADICTION, 

on  immaterial  points,  not  permitted,  978**. 
what  points  are  material,  978**. 

CONTRADICTORY  STATEMENTS.    (See  In  : 
CONVICTION, 

proof  of,  when  admissible  against  witness,  '. 

CONVICTIONS  BY  MAGISTRATES, 

the  maxim  "omnia  pnesumuntur,"  &c.,  how  i 

COPIES, 

various  kinds  of,  used  for  proof  of  d  • 

Documents.) 
CORPORATIONS, 

presumption  as  to  members  of,  183^*. 

not  citizens,  188». 

CORROBORATIVE  EVIDENCE.     (See  Qua 
when  required,  635^. 
in  perjury,  635*. 
in  bastardv,  635^. 


CORROBORATIVE  EVIDENCE— conftnunf. 
tr«Mou,  8361. 
seduction,  S3fi*. 
divorce,  635'. 
iKOomplicee,  635*. 

what  is  corroboration,  635*. 
cause  for  commeat,  635'. 
COUNSEL.     {See  Attorkky.) 

commuDications  to,  privileged  from  disclosure,  022*. 
competeut  witness,  910". 
COUNTERFEIT  PAPER, 

re*  inter  <Uioi  taa.j  prove  pasung  of,  SOT**. 
COUNTY  OFFICES, 

judicially  noticed,  21". 
COURSE  OF  NATURE, 
judicially  noticed,  21*. 
COURT.     (See  Jume.) 
fuQctioDB  of,  62'. 

hearsay  rale  does  not  apply  to,  301**. 
may  order  production  of  documents,  1320*. 
leading  questions  may  be  asked  by,  VIS". 

or  permitted  by,  B78* 
may    refuse    to    permit    degrading   qaeetions,    078*'.      (Sc 

Examination.) 
re-cross-examinatioQ  to  new  matter  is  in  discretion  of,  878**. 
BO  of  subsequent  examinations,  QTS'*. 
COURTS  OP  CONSCIENCE, 

origin  of  "shop-books  "  rule,  463'. 
COURTS  OP  JUSTICE, 

matters  of  which  they  take  notice  ex  officio,  21'. 
seal  of,  when  judicially  noticed,  21'. 
practice  of,  when  so  noticed,  21*". 
will  judicially  notice  own  records,  21**. 
and  own  officers,  21". 

(See  Judicial  Notice.) 
presumed  in  a  special  sense  to  know  the  law,  21*. 
COURTS  OF  REQUEST.     (See  Courts  of  Coksciencb.) 
COURTS  OF  UNITED  STATES.     (See  U.  S.  Couets.) 
COVIN, 

presumption  against,  183'*. 
CREDIBILITY,  078".     (See  Witnebs.) 
CREDIT. 

to  whom  given,  how  far  provable  by  shop-book,  463**. 
CRIMINAL  PROCEEDINGS, 
rulesof  proof  in,  183**. 

onus  of  proof  lies  on  prosecutor,  276*. 
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CRIMINAL  PROCEEDINGS  — crm?mM«d. 
evidence  of  character  admissible  in,  257^. 
may  be  rebutted,  257^. 
does  not  extend  to  particular  facts,  257*^. 

except  on  cross-examination,  257^^*. 
must  be  reputation  before  accusation,  257'^. 

CROSS-EXAMINATION,  978»«. 

or  examination  ex  adverso,  advantages  of,  978^. 

as  to  offences  against  morality,  978^. 

as  to  previous  conviction,  978^*. 

as  to  previous  statements  in  writing,  978^. 

as  to  inconsistent  statements,  978^. 

practice  as  to,  978**. 

leading  questions  allowed  on,  978^. 

when  allowed,  978«2. 

object  of,  978»«. 

if  not  had,  direct  evidence  inadmissible,  978^. 

otherwise  of  examination  on  voir  dire^  978^^. 
scope  of,  as  to  case,  978^. 

co-extensive  with  whole  case,  978*^. 

bias,  interest,  &c.,  978*^. 
restricted  to  direct  examination,  978^. 
bias,  &c.,  still  competent,  97 8'^^. 
scope  of,  as  to  credit,  978'". 

may  extend  to  particular  acts  of  misconduct,  when,  978*^. 
disgracing  questions  must  be  answered,  978^. 
is  in  discretion  of  court,  978^^. 
contradictoiy  statements,  978**. 
immaterial  answer  final,  978*^. 

matters  considered  material,  928'^. 
explanation  to  be  first  called  for,  978*^. 
CUMULATIVE  EVIDENCE, 
defined,  2*. 

CUSTODY,  PROPER, 

documents  must  be  produced  from,  to  be  admissible  as  evidence  of  an- 
cient possession,  428'. 

CUSTOM  HOUSE, 

registers  at,  how  proved,  1179^. 


D. 

DATE, 

may  be  proved  by  almanac,  21^. 
DE   BENE, 

evidence  admitted,  218*. 

DEAF  AND   DUMB  PERSONS, 
when  they  may  be  witnesses,  910^. 

DEAFNESS, 

a£fects  admissions,  554'. 
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DEATH, 

presumption  of,  from  absence,  ISS**. 
time,  not  settled,  183**. 

at  the  end  of  seven  years,  Ids'*, 
matter  of  proof,  183**. 
by  common  calamity,  183^. 

no  presumption  as  to,  183^. 
immediate  prospect  of,  dying  declarations  most  be  made  in,  470". 
matter  of  proof,  470*. 
whether  death  occurs,  immaterial,  470^. 
circumstances  of,  declarations  as  to,  470*. 
does  not  admit  matrimonial  confidences,  822^. 

DEATHS,  REGISTERS  OF.    (See  Pcbuc  Documents.) 

DEBTS, 

presumption  of  continuance  of,  183*^. 

DECEASED  PERSONS, 

bodies  of,  exhibited,  365^*. 

DECENCY, 

evidence  against,  622^. 

DECEPTION, 

confession  gained  by,  admissible,  588^'. 

DECLARATION, 

foim  of,  in  pedigree,  immaterial,  427^ 

DECLARATIONS  BY  DECEASED  PERSONS, 

when  admissible,  on  matters  of  public  and  general  interest,  412^. 
on  questions  of  pedigree,  427^. 
against  interest,  452^. 

may  be  beneficial,  452*. 

declarant  must  be  dead,  452*. 

nature  of  the  interest,  452^ 

form  of  declaration,  452*^. 

not  admissions,  452^. 
in  the  course  of  business,  463"*. 

DECLARATIONS,  DYING, 

admissibility  of,  470^. 

charge  must  be  death  of  declarant,  470*. 

cases  contra,  part  of  res  gestce,  470'. 

for  or  against  the  accused,  470*. 

a  restricted  rule,  470^. 

why  may  declare,  470*. 

expectation  of  death,  470'. 

opinion  excluded,  470^'. 

minor  considerations,  470". 

confined  to  circumstances  of  death,  470*,  470*. 
of  husband  or  wife,  admissible,  910**. 
do  not  extend  to  cases  of  abortion,  470«. 

nor  to  civil  cases,  470". 
admissibility  is  not  unconstitutional,  470^^ 
form  of,  immaterial,  470*. 
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DECLARATIONS,  DYING  —  continued. 
in  a  document,  470^^. 
by  signs,  470'. 
declarant  as  to,  may  be  impeached,  470^*. 
or  corroborated,  470^*. 
must  be  competent  as  a  witness,  470^*. 
but  leading  questions  may  be  asked, 
substance  of,  required,  470^ 
confined  to  criminal  cases,  470*. 
must  be  part  of  res  gestasj  470^. 
DEED, 

how  proved  at  common  law,  1179^  et  seq. 
impeachable  for  duress,  menace,  fraud,  covin 
DEEDS,   ENROLMENT  OF.    (See  Public  D 
DEFICIENCY  OF  INTELLECT, 
a  ground  of  incompetency,  910^. 

DEGRADING  QUESTIONS, 
witness  may  be  asked,  978^. 

DELAY, 

evidence  likely  to  produce,  excluded,  2^  257^ 

DELIVERY, 

of  letters,  presumption  as  to,  183^*. 

DEMEANOR  OF  WITNESS, 

effect  of,  in  estimating  credibility  of,  865^. 

DEMURRER  TO  EVIDENCE, 
raises  a  question  for  the  court,  52^. 

DEPARTMENT,  HEAD  OF, 
judicially  noticed,  21^. 
discretion  of,  as  to  state  secrets,  622^^. 

DEPUTY   SHERIFFS, 

not  judicially  noticed,  2U*. 

DESTROYED  DOCUMENT, 

secondary  evidence  of,  may  be  given,  858^. 
presumption  of  guilt  arising  from,  183^. 

DIARY, 

not  entry  in  course  of  business,  463^. 

DIRECT  EXAMINATION, 
defined,  978a*. 

warrants  veracity  of  witness,  978^. 
witness  cannot  be  led  on,  978^.     (See  Lead 
witness  cannot  be  discredited  on,  978^. 
exceptions  to  rule, 
own  case,  978^. 

surprise,  978M  gygw.     (gee  Surprii 
necessary  witness,  978^,  978^. 
adversary,  978^  978". 
reason  of  rule,  978^^ 
"  own  witness,"  who  is,  on,  978**, 


DIRECT  EXAMINATION  —  ctmtinued. 

or  examiniDg  as  to  new  matter,  OTS". 
Bcope  ot,  978". 

impeach  veracity  of  advene  witneaa,  878**. 
biaa,  interest,  &c.,  978»,  97S»«. 
wider  range,  978". 
sustain  impeached  witness,  978**. 
DISCHARGE, 

parol  evidence  of,  808". 
DISCONTINUANCE, 

presumption  against,  IBS". 
DISCOVERY. 

of  docutnenta  in  poesession  of  opposite  ptitj,  1229*. 
DISCREDITING  WITNESSES, 
the  adversair's,  878". 

evidence  may  be  given  of  general  bad  ehftracter  of  witness  for  Tena- 
city, 257". 

not  of  particular  facts,  267". 
statements  inconsistent  with  his  evidence,  878*'. 
the  party's  own,  at  common  law,  978". 
DISCRETION  OF  JUDGE, 

as  to  the  reception  of  evidence,  62'. 
DISGRACE,   QUESTIONS  TENDING  TO, 
whether  witness  bonnd  to  answer,  978**. 
is  in  discretion  of  court,  978^. 

DISHONOR,  NOTICE   OF, 
sufficiency,  for  conrt,  62«, 
DIVISIONS  OP  COUNTRY, 

political,  judicially  noticed,  21*. 
geographical,  judicially  noticed,  SI**. 

DIVORCE, 

does  not  admit  inatritnonial  confldenoes,  S22*. 

corroboration  required  in  actions  for,  636*. 
DOCTOR.     (See  Physician.) 
DOCUMENT,  VOID, 

may  be  an  admission,  654*. 

DOCUMENTS, 

confesKions  may  be,  688*. 
dyiof;  declarations  may  be,  470*. 
public,  defined,  1179'. 
ancient,  prove  themBelves,  183". 
contents  of,  how  proved,  858'. 

and  to  text  of  foreign  law,  53'*. 

admission  sufficient,  868". 
bow  obtained  when  wanted  for  evidence,  1228'.     (See  Fbodoctioh  op 
Documents.) 
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DOCUMENTS  —  continued. 

when  in  possession  of  opposite  party,  358^^,  122 
court  may  order  direct  production,  when,  1 
notice  to  produce,  358^^. 
effect  of,  at  law,  358". 
when  in  possession  of  third  party,  358^*. 

by  subpoena  duces  tecum,  358^*. 
cases  in  which  production  of,  will  be  excused,  i 
admissibility  and  legal  construction  of,  is  for  oc 
all  other  questions  respecting,  for  jury,  52^. 
execution  of,  how  proved,  1229^ 
attested  documents,  1229\ 

subscribing  witness  must  be  called,  12 

may  be  contradicted,  1229^^. 
exceptions,  ancient  documents,  adversi 
possession  in  case  of  ancient  documeni 
if  all  attesting  witnesses  unavailable, 

1229". 
handwriting  of  obligor  to  be  proved,  1 
official  bonds  not  so  proved,  1229^. 
admission  not  sufficient,  1229^^. 
office  copy  sometimes  admitted  withou 
documents  not  attested,  1229*. 
presumption  against  party  withholding,  183^. 
inspection  of,  1229^. 

discovery  of,  in  possession  or  power  of  opposite 
proof  of  public,  1179*.     (See  Public  DocuMEii 
secondary  evidence  of  lost,  358",  1179*'.     (See 
degrees  in,  358". 
admitted  when,  358^. 
execution  must  be  proved  in  case  of,  1179^^ 

DRUNKENNESS.    (See  Intoxication.) 
incompetency  of  witnesses  from,  910*. 
confession  made  in  a  state  of,  588". 

DUE  DILIGENCE, 

question  for  court,  52*. 

DURATION  OF  LIFE, 
presumption  as  to,  183>*. 
judicially  noticed,  21». 

DURESS, 

parol  evidence  of,  808*^. 

confessions  induced  by,  not  admissible,  588^. 

DUTY,  DISCHARGE  OF, 
presumption  of,  183**. 

DYING  DECLARATIONS,  ADMISSIBILITY  0 

Dying.) 

in  general,  470^. 

may  be  documents,  470*. 

relevant,  how  impeached,  470". 


ELOIGNING  INSTRUMENTS  OF  EVIDENCE, 

presumptions  arising  from,  183**. 
ENCYCLOPJIDIAS, 

not  evidence  per  le,  891**. 

Dol  to  be  read  in  eridenoe  u  of  right,  391**. 
ENGINEERS.  GOVERNMENT, 

reports  of,  117r. 
ENTRY, 

in  course  of  bnsiiiesa  to  be  contemporaneoiu,  40$". 
does  not  include  t,  diarj,  MS**. 
EPITAPH, 

evidence  from,  427". 
EQUITY.     (See  Chahchrt.) 

answers  in,  considered  m  admissions,  55K 

records  in,  how  authenticated,  117&**. 
EVIDENCE, 

original  sense  of  the  word,  2\ 

definition,  2'. 

admissible  evidence,  2*. 

real  evidence,  365'.     (See  Rbal  Etideticb.) 

pre-appointed  or  pre-oonstituted  evidence,  1229'.     (See  FRZ-APPoncTtP 
Evidence.) 

secondary,  degrees  in,  858", 

sabatiiutionarjr,  rejected,  358^. 

withholding,  presumpUon  as  to,  183^. 

quantity  required.  636'.     (See  Quantity,  &c.) 

double  meaning,  2*. 

distinguished  from  proo^  2'. 

cumulative,  2*. 

demurrer  to,  62'. 

admitted  de  btnt,  218*. 
EXAMINATION, 

of  infants  by  judge,  to  ascertain  competency,  910*. 

of  witnesses, 

direct  examination,  or  examination  in  chief,  97S*'. 
cross-examination,  or  examination  tx  adveno,  078**. 
re-examination,  978". 
EXAMINATION,  CROSS.     (See  Cbobb-Examikation.) 
EXAMINATION,  DIRECT.    (See  Direct  Examination.) 
EXAMINATION  OF  ADVERSE  WITNESSES.     (See  CBoea-ExAMiMA- 

TION.) 

EXAMINATION  OF  FRIENDLY  WITNESSES.     (See  Direct  Exam- 
ination.) 
EXAMINATION  SUBSEQUENT  TO  CROSS-EXAMINATION.     (See 

Re-direct  Examination;  Ke-cdoss  Examination.^ 
EXAMINED  COPIES, 

proof  of  public  documents  by.    (See  Public  Documents.) 
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EXCLAMATIONS, 

part  of  res  gestce,  B9V. 

may  be  articulate  or  inarticalate,  39V, 

EXECUTION.    (See  Documents.) 

of  public  documents,  how  proved,  1179^^ 
of  private  documents,  1229^ 

EXECUTION  OF  ATTESTED  INSTRUMENT 
proof  of,  1229«. 

EXECUTION  OF  UNATTESTED  INSTRUMJ 
proof  of,  1229*. 

EXECUTIVE,  SUPREME, 

amenable  to  legal  process,  622^'. 
judicially  noticed,  21^. 

EXECUTOR, 

has  burden  of  establishing  will,  276*. 

EXEMPLIFICATIONS,  PROOF  OF  DOCUM] 
proof  of  public  documents.    (See  Public  Doc 

EXPERIMENTS, 

court  may  order,  365^*. 

EXTRINSIC  EVIDENCE, 

to  contradict  or  explain  written  instruments,  ^ 


F. 

FACT, 

in  English  law,  weight  of  evidence  is  matter  o 
presumptions  of,  183^*.    (See  Presumption.) 
includes  mental  condition,  2^. 
difficult  of  definition,  2^. 
defined,  2K 

FACT,  MATTER  OF, 

distinguished  from  '<  matter  of  law,"  52^. 
not  always  for  the  jury,  52^. 

FACT,  MISTAKE  IN, 
parol  evidence  of,  SOS^*. 

FACTS  IN  ISSUE, 
what  are,  21 8^ 
evidence  applies  to,  218^. 
cannot  be  assumed,  in  question,  978^. 

FACTS  RELEVANT  TO  ISSUE, 
defined,  2^ 

evidence  applies  to,  218^. 
vary  with  particular  case,  218^. 

FAST  DAYS, 

judicially  noticed,  21^. 

FEAST  DAYS, 

judicially  noticed,  21^. 


242  AMEBICAK  INDEX* 

FELONY, 

conviction  of,  may  be  proved  against  witness,  978**. 

children  under  seven,  presumed  incapable  of  committing,  183^*« 

rule  when  age  is  between  seven  and  fourteen,  183^H 

FICTIONS  OF  LAW, 
use  of,  183i». 
instance  of  modem,  183^. 

FOREIGN  LANGUAGE, 
proved  as  fact,  21^*. 

FOREIGN  LAWS, 

must  be  proved  as  facts,  52*. 
how  proved,  52*. 
expert  evidence  as  to,  52*. 
interstate  laws  are,  52^®. 

presumptions  as  to,  52^*. 

how  proved,  52",  52". 

statutory  provisions,  52i*. 

to  whom  proved,  52". 

FORGERY, 

evidence  of  other  uttering,  257^^. 

FRAUD, 

presumption  against,  183^*. 

not  a  presumption  of  law,  183^. 
communications  in  view  of,  not  privileged,  622\ 
parol  evidence  of,  808^. 
confession  gained  by,  admissible,  588^*. 


G. 


GENERAL  INTEREST,  MATTERS  OF, 
provable  by  derivative  evidence,  412^. 

GENERAL  KNOWLEDGE,  MATTERS  OF, 
judicially  noticed,  21^. 

GEOGRAPHY, 

judicially  noticed,  21**. 

GESTATION, 

term  of,  noticed,  21**. 

GOOD  FAITH, 
presumed,  183**. 

GOVERNMENT, 

form  of,  judicially  noticed,  21^*. 
symbols  of,  judicially  noticed,  21*. 
engineers,  reports  of,  1179*. 

GRAND  JURORS.     (See  Juror.) 

proceedings  of,  privileged  from  disclosure,  622**. 

GRANT, 

lost  grant  presumed,  183*^. 
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H. 


HANDICRAFTSMAN, 

declarant  in  **  shop-books  "  must  be,  463^. 
HANDWRITING,  PROOF  OF, 

generally,  1229*^. 

by  resemblance  to  that  of  supposed  writer,  1229 
different  forms  of  proof,  1229^. 

(1)  witnesses  of  writing,  1229*^. 
once  is  sufficient,  1229^. 

a  mark  within  the  rule,  1229^. 

can  refresh  recollection,  1229^. 

must  have  formed  an  opinion,  122 
degree  of  certainty  required, 
reasons  may  be  given,  1229^. 

(2)  acquaintance  by  correspondence,  &\ 

authenticity  to  be  established 

circumstances  may  suffice: 

letters  in  reply  not  an  instanc 

(3)  "  comparison  of  hands,"  1229«8. 

objectionable  feature  stated,  ! 
states  allowing,  1229^. 

standard,  how  establishes 
function  of  the  court,  1^ 
experts  essential,  1229^. 
states  rejecting,  1229»>. 
exceptions,  1229**. 

ancient  documents, 
documents  in  evidei  i 
by  the  court,  li  I 
province  of  court  and  jury,  1229*^ 
testing  evidence  of  witness  by  irrel<i 
1229« 

HEARSAY  EVIDENCE, 
defined,  391«. 
rule  as  to,  applies  to  the  court,  391^. 

but  not  on  preliminary  questions,  391*^. 
standard  books  excluded,  391*^. 
mortality  tables,  391**. 
does  not 'exclude  all  statements,  &c.,  391**. 

excludes  statement  in  probative  capacity,  I 
may  be  used  to  refresh  memory,  391**. 
not  admissible  because  best  evidence,  391*^. 
ordinarily  inadmissible,  391^. 
exceptions,  391**. 

exclamations  of  pain,  391**. 
statements  to  physician,  391**. 
compared  with  res  gestce,  391*^. 
sanity,  391**. 

fraud  or  undue  influence,  391**. 
other  mental  states,  391*^. 


HEARSAY  EVIDENCE - 

knowledge,  SQl". 
u  related  to  motive,  S91". 
other  ioBtanceB,  391**. 
freah  complaint  ia  rape,  etc,  891**. 
scope  of  rule  agiunst,  3S1**. 
facts  in  iasue,  SSI". 
Btatemeats  bj  t,  testator,  301**. 
information,  SOI**. 
reputaUon,  801*. 
market  value,  891**. 
IIISTOEY,  MATTEES  OF, 

when  evidence,  21*^. 
HISTORY,  WORKS  OF, 
not  evidence,  per  $e,  891**. 
not  to  be  read  in  evidence  as  of  ri^t,  881". 
HOMICIDE, 

presumption  of  malioe  from,  138^. 
HOSTILE  WITNESS.     (See  Advxrsi  WiTMna.) 
HOSTILITY, 

in  a  witness,  auUiorizei  leading  questions,  STS**. 
n  ex  adveno,  878". 


HUSBAND  AND  WIFE, 

when  competent  witnesses  for  or  against  each  other,  BIO", 
communications  between,  privileged  from  disclosure,  622'.    (Sm  Pritt- 


D  COHHDKICATIOMB.) 


LEOBD  UOHHDKICATIOMB.) 

sexual  intercourse  between,  testimony  o^  not  reoeivable  to  disprove,  022*". 


IDIOCY, 

presumed  in  penon  deaf  and  domb  from  birth,  910^. 

a  ground  of  incompetency,  910*. 
IGNORANCE  OF  LAW, 

no  excQse  for  violation  of,  188*. 

presumption  against,  183*. 

matter  of  public  policy,  188*. 
common  misconstruction  sustuned,  188*. 
ILLEGALITY, 

presamption  against,  188»,  188**. 

parol  evidence  of,  SOS**. 

confession  gained  by,  admissible,  688^.  • 

ILLEGITIMACY, 

presomption  against,  022". 
how  rebutted,  622**. 

declarations  of  deceased  persons,  admlsdble  to  pTOTO,  427*. 

provable  as  pedigree,  427^. 
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IMMATERIAL  AVERMENTS  AND  STATE! 
need  not  be  proved,  218^. 

unless  they  affect  what  is  material^  218^. 

IMMATERIAL  POINT, 

leading  questions  as  to,  permitted,  078^« 

IMMATERIAL  QUESTION, 

may  be  leading,  978^. 
IMMATURITY  OF  INTELLECT, 

a  ground  of  incompetency,  010^. 

IMMORALITY, 

presumption  against,  183^. 

IMPEACHMENT, 

of  veracity  of  witness,  257^  et  seq.    (See  Yeb 
IMPRISONMENT, 

may  be  inquired  into,  on  cross-examination,  S 
INCAPACITY, 

parol  evidence  of,  808^. 
INCOMPETENCY,  910i.    (See  Witness.) 

a  question  for  the  court,  910^^. 

is  discretion  reviewable,  910^. 

weight  for  jury,  910^. 

INCONSISTENT  STATEMENTS  BY  WITN! 

cross-examination  as  to,  978^. 

if  point  immaterial,  answer  final  in,  978^' 
chance  for  explanation  to  be  offered,  978' 
contradiction  permitted,  when,  978^^. 
veracity  and  bias  are  material  in,  978^. 
discretion  of  court  in,  978^^ 

do  not  admit  evidence  of  character,  257*^ 

INCORPOREAL  HEREDITAMENTS, 

lost  grant  presumed,  183^^. 
INDIAN, 

may  testify,  910". 
INDICTMENT, 

may  be  inquired  into  on  cross^zamination,  S  i 
INDORSEMENT, 

of  payment  must  be  against  interest,  452*. 

INDUCEMENT  TO  CONFESS, 

confession  made  in  consequence  of,  not  recer  i 
nature  of  inducement  which  will  have  tl 
INFAMY, 

incompetency  from,  910^. 

INFANTS, 

capacity  of,  as  witnesses,  910^. 

examination  of,  by  judge,  910^. 

capacity  of,  to  commit  crime,  183". 

exhibition  of,  not  permitted,  when,  365*. 
INFERIOR  COURTS, 

judges  of,  how  far  noticed,  21^. 


INFORMATION, 
not  hearsay,  391*<. 

as  to  oSenceft  source  of,  privileged,  622**. 
INNOCENCE, 

extent  of  Uiis  presnmptdon,  IBS**, 
meaning  of,  188". 

part  of  aubatantive  law,  183**. 
a  presiuuption  of  law,  ISS'*. 
INSANITY, 

incompetencf  of  witness  from,  91l>i. 
preaumptioQ  against,  276'*. 

continuance  of,  preaumed,  if  once  shown  to  exist,  18S**. 
in  criminal  caaaee  to  bo  proved  by  government,  276"*. 
admits  declarations  in  course  of  business,  436*°. 
matter  of  fact,  391**. 
INSPECTION, 

real  evidence  afforded  hy,  365>. 
of  docoments  in  the  custody  of  oppoflite  party,  1229*. 
by  bill  of  discovery,  1229'. 
by  mbpatta  duces  tecum,  SSS". 
by  direct  order  of  court,  1229*. 
INTELLECT, 

incompetency  from  deficiency  of,  910'. 
immaturity  of,  910*. 

question  for  coart,  010*. 
INTENDMENTS  OF  LAW.     (See  PEEetmPTiom.) 
INTENT, 

presumed  from  acts,  183'. 

admissibility  of  evidence  otherwise  irrelevant  to  prove,  391**. 
ret  inter  attot  may  show,  257*. 
INTEREST, 

declarations  by  deceased  persons  against,  452\ 
declarant  must  be  dead,  452*. 

incapacity  not  sufficient,  452*. 
interest  must  be  pecuniary  or  proprietary,  452*. 

MaasachusettB  rule,  452''. 
collateral  advantage  immaterial,  453*. 
aliler  in  certain  cnaes,  452'. 
public,  matters  of,  proof  of,  412'.     (See  Public  Hatters.) 
private,  matt«rB  of,  proof  of,  412*. 
INTERNATIONAL  LAW, 

public,  judicial  notice  of,  21*. 
INTERPRETER, 

communications  to  attorney  through,  privileged  from  disclosure,  022**. 
INTERSTATE  LAWS. 

how  proved,  52'°,  52'*, 
INTOXICATION. 

a  ground  of  incompetency,  010*. 
confession  made  during,  admissible,  SSS**. 
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INVOICE  BOOK, 

not  a  shop-book,  463^'. 

IRREBUTTABLE    PRESUMPTIONS.      (See 

TioNs;  Presumptions.) 

IRREGULARITY, 

presumption  against,  183^. 

ISSUE, 

evidence  must  be  solely  directed  to  matters  in, 
sufficient  to  prove  substance  of,  218^. 


J. 

JEWS, 

may  testify,  9W\ 

JUDGE.    (See  Court.) 

may  be  a  witness,  when,  910^^. 

JUDICIAL   ACTS, 

presumptions  in  favor  of,  183H 

JUDICIAL  COGNIZANCE, 

defined,  21i. 
acts  of  state,  21^. 

official  seals,  21'. 

chief  executive,  21*. 

public  proclamations,  &c.,  2V. 

high  officials,  21^^. 

coordinate  branches  of  government,  21^^ 

general  elections,  21^^ 

statutory  geography,  21*. 
public  laws,  21*,  21«,  218. 

common  and  statute,  21*. 

law  of  nations,  21*. 

law  merchant,  21*. 

judicial  cognizance  of,  by  Federal  courts, 

of  another  state,  21*. 

but  not  private  statutes,  21^'. 

nor  local  regulations,  21^*. 

municipal  corporations,  21^^. 

railroad  laws,  21^2. 

statutory  modifications,  2l^\ 

"  Federal  Question,''  21". 

foreign  laws,  21". 

rules  of  practice,  21**. 
seals,  &c.,  21*. 

of  courts,  21*. 

of  notaries  public,  21^ 

court  records,  21**. 

inferior  judges  and  judicial  officers,  21*^^  i 
cc^urse  of  nature,  21*. 

divisions  of  time,  21**. 


parol  evidence  of  technical,  808*. 
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LANGUAGE  —  continued. 
judicially  noticed,  21^. 

80  of  customary  abbreviations,  21^. 
but  not  of  slang  or  special  phrases,  21*. 
or  of  foreign  countries,  21*. 

LARCENY, 

presumption  of,  from  possession  of  stolen  property,  183*. 

LAW, 

connection  between,  and  facts,  2*. 
presumption  against  ignorance  of,  183*. 
judicially  noticed,  when,  21*. 

of  another  state,  when  judicially  noticed,  21*. 

local,  when  so  noticed,  21^^. 

is  a  question  of  fact,  2*. 
misconstruction  of,  when  excused,  183*.  * 

LAW,  MATTER  OF, 
what  is,  52^. 
is  for  court,  52^. 

LAW  MERCHANT, 

judicially  noticed,  21^. 

LAW  OF  EVIDENCE.    (See  Evidence,  Exglish  Law  of.) 

LAW  OF  NATIONS, 
judicially  noticed,  21^ 

LAWS,  FOREIGN.    (See  Foreign  Laws.) 
must  be  proved  as  facts,  21^^. 

LEADING  QUESTIONS, 

general  rule  —  on  material  points  are  allowed  on  cross-examination,  but 
not  on  examination  in  chief,  978^. 
reasons  for  this,  978^. 
what  are,  9783*. 
are  within  discretion  of  the  court,  978^. 
admissible  in  dying  declarations,  470*. 
may  be  asked  on  examination  ex  adverso^  978**. 
or  when  adversary  is  a  witness,  978*^. 

LEDGER, 

may  be  a  shop-book,  463^^. 

LEGAL  RELEVANCY,  2^. 

LEGISLATURE, 

documents  of,  how  proved.    (See  Public  Documents.) 
journals  of,  judicially  noticed,  21^*. 

LEGITIMACY, 

presumption  of,  183^*. 
how  rebutted,  622>*. 

LETTER, 

put  into  post,  presumed  to  have  reached  its  destination,  183*. 
postmark  of,  not  proof  of  deposit,  183^. 
mailing,  proof  of  delivery,  183**. 
statements  in,  when  admissions,  554^ 
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LEVAMEN  PROBATION!  S, 
admissions  constitute,  554^ 
confessions  constitute,  588^. 

LEX  FORI, 

presumption  as  to,  52^®. 

LIBEL, 

publication  presumed  malicious,  183^'. 

character  evidence  admissible  in  actions  for,  257^. 
LIBEL,  PUBLICATION   OF, 

presumed  malicious,  183^*. 
LIBELLANT, 

evidence  of,  must  be  corroborated,  635^ 
LIBELLEE, 

admission  of,  must  be  corroborated,  635^. 
LIFE, 

no  prcesumptio  juris  relative  to  its  duration,  ISS**, 

when  presumption  of  continuance  ceases,  183". 

continuance  of,  presumed,  183'^. 
LIMB, 

exhibited,  real  evidence,  365*. 
LIMITATIONS,  STATUTE  OF, 

indorsements  of  payment  as  to,  452^ 

LIS  MOTA, 

what  is,  427". 

(See  Ante  Litem  Mot  am.) 

LOCOMOTIVE, 

fires  by,  res  inter  alios  may  prove,  257'^. 

LOST  DOCUMENT, 

secondary  evidence  of,  may  be  given,  358'. 

LOST  GRANT, 
presumed,  183^. 

LUNATIC, 

competency  of,  to  give  evidence,  91 0*. 
presumption  of  sanity,  183^. 


M. 


MAGNETIC  NEEDLE, 

variations  of,  judicially  noticed,  21*'. 

MAHOMETAN  WITNESS, 
competent,  910^^. 

MAILING, 

evidence  of  delivery,  183**. 

MALICE, 

presumption  of,  183'. 

MARK, 

instead  of  writing,  proof  of,  1229*. 
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MARKET  VALUE, 

of  Confederate  notes,  not  judicially  noticed,  2] 

not  hearsay,  391". 
MARRIAGE,   PROMISE   OF, 

character  evidence  admissible,  257^. 
MARRIAGE   REGISTERS, 

proof  of.     (See  Public  Documents.) 
MATERIAL    POINTS, 

leading  questions  not  permitted  as  to,  978^. 

MEDICAL  BOOKS, 
hearsay,  391»2. 

MEMORANDA, 

to  refresh  the  memory  of  witnesses,  when  adm 
primary  recollection,  978^ 
original  memorandum,  when,  978'. 
made  by  another,  978*. 
must  be  contemporaneous,  978''. 
may  be  in  any  form,  97 8*. 
subject  of,  9788. 
production  of,  978^^ 
secondary  recollection,  978^^. 

MEMORANDUM  BOOK, 

when  admissible,  463^^. 
MEMORY, 

memoranda  to  refresh,  when  admissible,  978^. 
when  exhausted,  leading  questions  admissible, 

MENTAL  DERANGEMENT, 

competency  of  witnesses  suffering  from,  910^. 

MENTAL  STATE, 
matter  of  fact,  2^. 
presumed  to  continue,  183**. 

MERSEY, 

judicially  noticed,  21". 

MESSAGES  OF  PRESIDENT, 
how  proved,  1179*. 

MISCONDUCT, 

presumptions  against,  183*. 

evidence  of  juror  admissible  in  case  of,  622^. 

MISCONSTRUCTION, 

of  law,  excused,  when,  183*. 

MISDEMEANOR, 

proof  of  conviction  of  witness  of,  978*. 

MISREPRESENTATION, 
parol  evidence  of,  808*^. 

MISSISSIPPI  RIVER, 
judicially  noticed,  21**. 

MOHAMMEDAN.     (See  Mahometan.) 
competent  witness,  910^*. 
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MONOMANIAC,  EVIDENCE   OF, 
admissibility  of,  910^. 

MORTALITY  TABLES, 
admissible,  391". 

MORTGAGE, 

deed  may  be  shown  to  be  a,  808^*. 


N. 

NARRATIVE, 

not  part  of  the  res  gesta^  891^. 

NATURE,  COURSE  OF, 
judiciaUy  noticed,  21^. 

NECESSARY  WITNESS, 

may  be  discredited,  when,  978^. 

examined  ex  advenOf  when,  978^. 

NEGLECT  OF  DUTY, 

presumption  against^  183^. 

NEGLIGENCE, 

for  the  court,  in  some  cases,  52*. 

NEWSPAPER, 

judge  may  resort  to,  21*>. 
quotations,  evidence  of  value,  391^. 

NON  COMPOS  MENTIS, 

not  a  competent  witness,  910^. 

NON-ACCESS, 
proof  of,  622««. 

NOTARY   PUBLIC, 

seal  of,  when  judicially  noticed,  21>. 

NOTES, 

value  of  Confederate,  not  judicially  noticed,  21*^. 

NOTICE, 

of  what  matters  courts  take  judicial,  21^.    (See  Judicial  Cogntzanck.) 

proof  of,  not  hearsay,  391**. 

of  dishonor,  sufficiency  of,  for  court,  52*. 

NOTICE  TO  PRODUCE, 

necessary  to  let  in  secondary  evidence,  358^^. 

under  what  circumstances  it  may  be  dispensed  with,  358^^ 

object  of,  358". 

if  a  document  be  in  court,  it  may  be  called  for  without  giving,  858^. 

need  not  itself  be  demanded,  358^^. 

form  of  action  may  constitute,  358^^. 

NOTORIOUS,  MATTERS  DEEMED, 
need  not  be  proved,  21^. 

(See  Judicial  Cookizakce.) 
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o. 


OFFICE, 

course  of  business  in,  presumptions  from,  183^ 
OFFICE  COPIES, 

proof  of  public  documents  by.    (See  Public  ] 

OFFICIAL  ACTS, 

presumptions  in  favor  of,  1 83^. 
OMNIA  PR^SUMUNTUR  ESSE  RITE  ACT 

importance  of  this  maxim,  183^^ 

general  view  of,  183**. 

instances  of  the  application  of,  183**. 

ONUS  PROBANDI,  276i.     (See  Burden  of  Pj 

ORDER  OF  EVIDENCE, 
discretion arjf  978". 

**OWN  WITNESS," 

what  constitutes,  978**.    (See  Witness.) 
OWNERSHIP, 

possession  raises  presumption  of,  183^. 

declarations  as  to,  452^. 

ancient  documents  as  to,  452^. 


P. 

PAGANS, 

competent,  when,  910i*. 
PANTHEISM, 

believer  in,  competent  as  a  witness,  910^. 
PAROL  EVIDENCE, 

no  degrees  of,  358".     (See  Secondary  Evidi 
not  in  general  admissible  to  contradict,  vary,  < 

ments,  808^. 
exceptions,  808®. 

may  be  used  in  case  of  receipts,  808*. 
or  in  case  of  bill  of  parcels,  808". 
aliter  of  a  bill  of  lading,  808". 
cannot  prove  public  document,  1179**. 
unless  absence  is  accounted  for,  1179 
instances,  1179**. 

(See  Parol  Evidence  Rui 
PAROL  EVIDENCE  RULE, 

rule  stated,  808*. 

includes  written  evidence,  808^,  808*. 

scope  of  rule,  808^,  808'8. 

applies  only  between  parties  and  privies,  808^ 

**  vary,  contradict  or  control,**  808*. 

negotiable  instruments,  808*. 

**  ascertained  purport,"  808*. 

deliberate  embodiment  of  agreement,  808< 


must  oe  provea  ny  at  least  two  witnesses  or  proota,  osd', 
reason  nsually  assigned  for  this,  635'. 
PERSONAL  INJURY, 

husband  and  nife  competent  witnesses  ftt  common  law  agunst  each 
other  in  chaises  for,  810'*. 
PHOTOGRAPH  COPY, 

accuracy  of,  judicially  noticed,  21**. 
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PLACES, 

judiciaUy  noticed,  21**. 

PLAN, 

organized,  res  inter  alias  may  show,  257^^ 
PLEADINGS, 

evidence  excluded  by  state  of,  218^. 

borden  of  proof,  prima  facie  determined  by,  21 8^, 

immaterial  averments  in,  may  be  disregarded,  21^ 

relation  of,  to  evidence,  218^. 
PLENA  PROBATIO, 

in  shop-books,  463^. 
PLURALITY  of  WITNESSES,  635». 
PLYMOUTH, 

colony  law  of  **  shop-books,"  403^ 
POLICY,  PUBLIC, 

rejection  of  evidence  on  grounds  of,  010^^. 
POLITICAL  MATTERS, 

privileged  from  disclosure  on  grounds  of  public  p 

POSSESSION, 

presumption  of  right  from,  183**. 
presumption  strengthened  by  length  of  enjoymen 
prima  facie  evidence  of  property,  183**. 
POSSESSION,  ANCIENT, 

proof  of,  by  ancient  documents,  428^. 
POSSESSION     OF    STOLEN    PROPERTY,    PI 

GUILT    FROM, 
sometimes  shifts  the  burden  of  proof,  183**. 
possession  must  be  recent,  183®. 
explanation  of  possession  by  the  accused,  18$ 
admissible  through  res  inter  alios,  25P. 

POST  MARK, 

not  evidence  of  deposit  in  mail,  183^. 
POST  OFFICE, 

presumption  as  to  regularity  in,  183'^ 

due  delivery  of  letter,  183^. 

PEE-APPOINTED  OR  PRE-CONSTITUTED  E 

law  of  attestation,  an  instance  of,  1229^. 
PREJUDICE,  COMMUNICATIONS  MADE  WIT 

SIGNS.) 

not  receivable  in  evidence,  554^. 
PRELIMINARY  FACTS, 

a  question  for  the  court,  52*. 
PRELIMINARY  INVESTIGATION, 

witness  on,  need  not  be  cross-exandned,  978^. 
PRESUMPTION, 

original  signification  of,  183*. 

legal  signification  of,  183*. 

different  meanings  of,  183*,  183^*. 
confusion  arising  from,  183*. 

(See  Presumptions.) 


PKESUMPTIONS. 

of  law,  and  fictions  of  law,  183>». 
of  law,  183». 

defined,  183". 

distiaguished  from  [veaamptioD  of  fact,  163". 

iuBlaDces,  183". 

presumption  of  death,  1S3'.      (See  Death.) 
of  ownership,  183". 
of  legitimacy,  183". 
may  be  created  by  statute,  276'». 
shift  burden  of  proof,  1&3»'. 
presumption  of  fact  must  be  strong  to  raise,  183**. 
grounds  of,  183>,  183»>. 
of  fact,  183>*. 

defined,  183'*. 

are  of  TSjying  weight,  183". 
of  law  and  fact  usually  met  in  practice, 
agMnat  ignorance  of  law,  183*. 
from  the  course  of  nature,  183^. 
agEunst  misconduct,  183^. 
in  favor  of  validity  of  acta,  183**. 
from  poaaeasion,  183*<,  183**. 
from  habits  and  usages,  ISS". 
of  continnance,  183*". 
in  disfavor  of  spoliator,  183**. 
as  to  members  of  corporations,  163". 
as  to  withholding  evidence,  183*. 
various  meaning  of  term,  183',  183'*. 
presumption  of  fact,  183^  183'*. 
presumption  of  law,  I83»,  163". 

sanity  in  criminal  cases,  276>*.     (See  Sanitt.) 
presumption  of  innocence,  183**.    (See  Innocekck.) 
legal  interpretations  and  intendments,  183*. 

presumption  of  malice,  188''.     (3ee  Malice.) 
statement  of  burden  of  proof,  183*>.     (See  Bubden  of  Proof.) 
presumption  against  fraud,  183". 
against  change,  183».  183". 
of  life,  183**,  183",  183". 
of  death.  183*». 
B^nst  illegality,  183». 
of  regularity,  183",  183". 
as  to  lex  fori,  52". 
as  to  death  by  commoo  calamity,  188**. 
positive  law  paraphrased,  183*o. 

presumption  of  innocence,  163^.     (Sm  Imrocxkce.) 
ignoratio  legis,  &c.,  183*. 
consequences  of  action,  183'. 
TREVIOUS  CONVICTIONS, 
when  receivable  in  evidence, 
of  witnesses,  B78». 
PREVIOUS  STATEMENTS, 
croBS.ezamination  as  to,  978**. 
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PRIMA  FACIE  CASE, 

burden  of  proof  shifted  by,  270*.    (See  Bit 

BUMPTIOKS.) 

PRIMA  FACIE  EVIDENCE, 

what,  276». 

PRIMARY  AND  SECONDARY  EVIDENCE, 
general  rule, —  secondary  evidence  not  receiyab 
tion  of  the  primary  is  accoonted  for,  358^. 

PRIVATE  WRITINGS, 

prodnction  of,  how  secured,  1229^. 
in  control  of  opponent,  1229^. 
at  common  law,  1229^. 
equitable  relief,  1229^. 
statutory  relief  ,1229^. 
judicial  relief,  1229«. 
in  hands  of  third  party,  1229^. 
execution  of,  how  proved,  1229^ 
documents  not  attested,  1229^ 
attested  documents,  1229^ 

case  of  preappointed  evidence,  1229^ 
rule  applies  to  a  mark,  1229^. 

to  documents  involved  in  suit,  122 
sufficiency  of  admissions,  1229^^. 
number  of  witnesses  required,  1229^^. 

evidence  of,  not  conclusive,  1229H 
exceptions  to  rule,  1229^^. 

unavailable  witness,  1229^^ 
what  proof  required,  1229**. 
"own  claim,"  1229» 
official  bonds,  1229^1. 
ancient  documents,  1229^. 

corroboration  required,  1229** 
proof  of  contents,  1229^. 

execution,  proof  of,  still  required,  1229^. 
proof  of  handwriting  in,  1229^. 

PRIVILEGE   OF  WITNESSES, 

not  to  answer  questions  tending  to  disgrace,  97^ 

PRIVILEGED  COMMUNICATIONS, 
universally  recognized,  622^ 
not  receivable  in  evidence,  622^. 

reason  of  this  rule,  622^. 

cases  to  which  it  applies,  622^. 

1.  political,  622". 

state  secrets,  622". 

extend  to  documents,  622^*. 

2.  judicial,  622» 

jury  secrets,  622*. 

of  petit  jurors,  622«. 
of  grand  jurors,  622*. 
(See  Juror.) 


PEIVILEGED  COMMUNICATIONS - 
public  joBtice,  622*>. 

aonrce  of  informatioii,  622*. 
(See  Public  Jubiigb.) 
8.  profMBioiiftl,  622*. 

to  legal  adviMr,  622*.     (See  Attobkkt.) 
y/ho  are,  622'. 
oolMeral  facts,  622=°. 
UmiUtioiu  ou  the  rule,  622">. 
what  communicatkiDB,  ooufideutial,  622". 
ftppUea  to  clerk,  622i*. 

bat  not  to  student,  022*. 
ageut,  622". 
iatorpreter,  622". 
privU^e,  a  queation  for  court,  622". 
priril^e  doea  not  extead  to  anj  lUteaer,  622>*. 

unleaa  in  confidential  relatiouH  to  com  Tn  unicant, 
622*. 
privil^e  maj  be  waived  by  client  622**. 
applies  to  titie-deeda,  622*. 

and  other  docomeuta,  622*. 
4.  Moial,  622'. 

between  husband  and  wife,  623'. 
privilege  b  personal,  622*. 
not  aBected  bj  presence  of  children,  622*. 

nor  by  deaUi  or  divorce,  622*. 
extends  to  fact  of  non-communicatioD,  622>. 
and  to  reported  atatemento,  622*. 
(See  BuBBAHD  amp  Wife.) 
PROBABLE  CAUSE, 

when  a  qneetion  for  Uie  oourt,  62*. 
PROBATE   COURT, 

reoords  in,  how  auUienldeated,  117&». 
PROCLAMATION, 

judicially  noticed,  when,   21'. 
PRODUCE,  NOTICE  TO,  858". 
PRODUCTION  OF  DOCUMENTS, 
at  comnon  law,  1226'. 

by  bill  of  discovery,  1229'. 
hj  fudpcena  ducu  tecum,  1229*. 
by  statute,  1229'. 
PROFESSIONAL  MATTERS, 

when  privil^red  from  disclosure  on  grounds  of  public  policy,  •22*. 
(See  Privileoed  CouutuncATioin.) 
PROOF, 

meaning  of  term,  2*. 
burden  of,  276'. 

lies  ou  part;  affirming.  276'. 

(See  Bdbdik  or  Pkoof.) 
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PROPER  CUSTODY, 

productiou  of  docaments  from,  rule  as  to,  428^. 
in  ancient  possession,  428^. 

PROPRIETARY  INTEREST, 

declarations  against,  admissible,  452^. 

in  Massachusetts,  oral  declarations  may  be. 

PROSECUTOR, 

burden  of  proof  on,  276'.     (See  Burdbn  of  P 

PUBLIC  DOCUMENTS,  11791. 
defined,  1179^ 
proof  of,  1179*. 

acts  of  state,  1179^.     (See  State.) 
executive  papers,  1179^. 

American  State  papers,  1179^ 
legislative  acts,  1179'. 
foreign,  1179». 
interstate,  1179i<^. 
domestic,  1179^. 
judicial  records,  1179^^. 
foreign,  1179". 

other  foreign  documents,  1179^^ 
interstate,  1179^'. 

federal,  not,  1179». 
probate  courts,  are,  1179^'. 
courts  of  chancery,  are,  1179^. 
justices  of  peace,  are,  1179^. 
certificate  of  judge,  1179^^ 
attestation  of  cler^  1179^. 
seal,  1179» 

relevancy  essential,  1179^. 
domestic,  1179». 

inferior  tribunals,  1179^. 
federal  courts,  1179*^. 
state  records  in  federal  courts,  11' 
of  court  itself,  1179«*. 
interstate  records  not  judicial,  1179*. 

relevancy  equally  requisite,  1179'*. 
domestic  public  documents,  not  judicial,  1 
office  copies,  1179*^. 
"  best  evidence  rule,"  1179« 
how  attested,  U79**, 
must  be  legally  recorded,  n79*'. 
record  —  not  facts  —  required,  1179**. 
execution  of,  1179^. 
best  evidence  rule  applies  to,  1179*'. 

PUBLIC  HISTORY,  MATTERS  OP, 
judicially  noticed,  21». 

PUBLIC  INTEREST, 

matters  of,  provable  by  hearsay  evidence,  412^ 
(See  General  Interest;  Public  I 
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PUBLIC  JUSTICE, 

communicatioDfl  injoriooB  to,  priyileged,  622^. 
but  a  jadge  may  be  a  witness,  (^10^^. 

(See  Privileoed  CoMMUKiCATiONa.) 
PUBLIC  MATTERS, 
deolarationa  as  to,  412^ 

must  be  by  qualified  persons,  412*. 
declarant  must  be  dead,  412*. 
•honld  be  ante  litem  motam^  412*. 
may  be  by  reputation,  412^*. 
private  facta  not  so  proyed,  412^. 
^uoii  public  matters,  412^. 
prirate  boundary,  412^. 
Massachusetts  rule,  412*. 
PUBLIC  OFFICERS, 

presumption  of  due  appointment  of,  183H 
PUBLIC  OFFICES, 

presumptions  from  course  of  business  in,  183^* 
PUBLIC  POLICY. 

eyidence  rejected  on  grounds  of,  622^. 
matters  thus  excluded, 
political,  622». 
judicial,  622^. 
professional,  622*. 
social,  622\ 

(See  Privileged  Communications.) 
PUBLIC  PROSECUTOR, 

priyilege  as  to  disclosures,  622^. 
PUBLIC  WRITINGS,  1178i. 

(See  Public  Documentb^  Writings.) 
PUBLICATION  OF  LIBEL, 
presumed  malicious,  183^*. 

Q. 

QUANTITY  OF  EVIDENCE, 

required,  one  witness  usually  sufficient  in  English  law,  6W. 
exceptions, 

treason,  638^. 
perjury,  633>. 
accomplices,  635*. 
bastardy,  685*. 
divorce,  685*. 

(See  Corroboration.) 

QUANTUM  OF  EVIDENCE.     (See  Quantity  of  Evidence.) 

R. 
RACE, 

on  questions  of,  real  evidence,  865*. 
RAPE, 

evidence  of  character  of  prosecutrix  admissible  in,  257**. 
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RAPE  —  continued. 

complaint  of  woman  admissible,  391^^ 
but  not  particulars,  391^. 
most  be  recent,  391^. 

REAL  EVIDENCE, 
defined,  365^ 
a  useless  distinction,  865^. 
resemblance,  865*. 
race,  color,  &c.,  365*. 
personal  injuries,  365^ 

right  of  the  court  to  compel,  in  cases  of, 

how  enforced,  365^1 
experiments  in  court,  365^*. 

out  of  court,  365". 
in  criminal  cases,  365^*. 
in  cases  of  circumstantial  evidence,  365^. 
admission  discretionary,  865^. 
cannot  be  reported,  365**. 
instances  of  correct  use,  365^'. 
inspection,  365*'. 
'<  view,"  365". 
phrase  of  two  meanings,  365^. 
prisoner  compelled  to  furnish,  365*^. 
mixed  real  evidence,  365*. 

witness,  365*. 

document,  365*,  365*». 

REASONABLE   AND  PROBABLE  CAUSE, 
is  a  question  for  the  judge,  52*. 

REBUTTABLE  PRESUMPTIONS,  183m     (Se 

REBUTTAL, 

confessions  open  to,  588**. 
on  re-examination,  978**. 

character  evidence  admissible  in,  when,  ( 
corroborative  statements  admissible  in,  w 
generally  inadmissible,  978*^. 

RECEIPT, 

is  a  declaration  against  interest,  452^. 

parol  evidence  rule  does  not  apply  to,  808^. 

Rule.) 
of  stolen  goods,  knowingly,  proof  of  larceny, 
res  inter  alios  may  prove,  257*. 

RE-CROSS-EXAMINATION, 

relation  of,  to  re-direct  examination,  978*^. 

is  in  discretion  of  court,  978'*. 

examinations  subsequent  to,  in  discretion  of  c 

RE-DIRECT  EXAMINATION, 

confined  to  explanation  and  rebuttal,  978**. 
scope  of,  varies  with  cross-examination,  978**. 
new  matter  on,  in  discretion  of  court,  978**. 
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RE-DIRECT  EXAMINATION  — conftnwd. 
character  evidence,  when  admissible  on,  978^. 
oorroboratiye  statementa,  when  admissible  on,  978**. 
generally  inadmissible,  978**. 

RE-EXAMINATION, 

practice  as  to,  978"     (See  Rb-dihbct  Examination.) 

REFRESHING  MEMORY  OF  WITNESSES, 

rule  stated,  978^. 

memorandum  need  not  be  by  witness,  978^ 
may  testify  mediately  or  directly,  978^1. 
hearsay  may  be  used  in,  391**. 
tradesmen's  books  may  be  used  in,  463*. 
REGISTERS,  OFFICIAL, 

how  proved.     (See  Public  Dogumsnts.) 

REGISTRARS  OF  BIRTHS,  MARRIAGES,  AND  DEATHS, 
how  proved.     (See  Public  Documents.) 

REGULARITY, 
presumed,  183^. 

RELEVANCY, 

defined,  2«,  218*. 

instances  of,  218*. 

may  be  established  after  admission,  218*. 

logical  and  legal,  distinguished,  2''. 

not  sole  test  of  admissibility,  257^. 

RELEVANT, 

evidence  must  be,  2*. 

character  evidence  must  be,  267«i.     (See  Facts  Relbtant  to  Issus.) 
REPLY,  EVIDENCE  IN,  978«*. 

REPORTS,  OFFICIAL, 

not  public  documents,  1179^ 

REPUTATION, 

is  character,  257*^. 

of  witness  for  veracity,  267**.    (See  Veracity.) 

not  hearsay,  when,  391**. 

REPUTATION,  EVIDENCE  OF, 

admissible  in  questions  of  public  rights,  412^*. 
public  boundary,  412*. 
private  boundary,  412*. 
admissible  in  cases  of  pedigree,  427**. 
may  be  original  evidence,  427". 

REQUEST,  COURTS  OF.    (See  Courts  of  Coitsciencs.) 

RES  GESTiE, 
defined.  391*. 
declarations  may  constitute,  891*. 

or  be  facts  in  the,  391*. 

or  part  of  a  fact  in  the,  891^ 
an  extended  development,  891*. 
Com.  v.  M'Pike,  391**. 
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RES  GESTM  — continued. 
Ins.  Co.  V.  Moseley,  391^^ 
negligence  cases,  391^. 
the  sounder  doctrine,  391^*. 
narrative  excluded,  391^. 
must  characterize  fact,  391^. 
discretion,  391^. 

statements  by  agents,  &c.,  distinguished,  3£ 
must  not  be  confounded  with  hearsay,  391^ 
may  consist  of  words  or  acts,  39 1^ 
words  accompanying  an  act  may  be  proved 
rule  as  to,  391^. 

must  be  contemporaneous,  391'. 
and  explanatory,  391^. 

RES  INTER  ALIOS  ACTA  ALTERI  NOCI 

meaning  of  this  rule,  257^. 

extent  of  it,  257^  et  »eq, 
instances  illustrative  of  the  rule,  257^ 
exceptions  to  the  rule,  257*. 

show  bodily  or  mental  state,  257*. 

show  organized  plan,  257^^ 

negative  accident,  257^*. 

in  case  of  stolen  goods  or  forgery,  257^. 
modern  relaxation  of  rule,  257^. 

instances,  257^. 

(See  AcT^,  Res  Inter  A: 

RETAINER, 

not  essential  to  privilege,  when,  622*. 

RIGHT  TO  BEGIN, 
rules  as  to,  276^*. 
is  a  rule  of  practice,  276^^. 

Massachusetts  rule,  276^^. 
generally  follows  burden  of  establishing,  27C 

ROSTER, 

is  a  public  document,  201. 

RUMOR, 

when  evidence,  391^,  391^. 


S. 

SALES, 

evidence  of  value,  391**. 

SCRIVENER, 

statements  to,  not  privileged,  622*. 

SEAL, 

judicially  noticed,  when,  21^ 

SECONDARY  EVIDENCE, 

not  receivable  till  non-production  of  primary 
when  admissible,  358^. 


SECONDARY  EVIDENCE  —  ewittnuerf. 

no  d^rees  of,  358". 

proof  of  public  docDments,  1179**. 
SECRECY, 

oonlessiona  under  promise  of,  admissible,  SSfP*. 
SECRETS, 

of  state,  privileged  from  disclognrv,  622'. 

(See  PRITILIGKD  COMHUKICATIOXS.) 

SEDUCTION, 

corroborstioD  required  in,  836*. 
SELF-HARMING  EVIDENCE, 
admissions,  554^. 
confessions,  688'. 
SEMI-PLENA  PROBATIO, 

in  shop-books,  iSSK 
SEPARATION  OF   WITNESSES,  »78«. 
how  enforced,  978". 
discretion,  how  far  reviewable,  978*'. 
SERMON, 

statements  in,  not  admissions,  when,  5M*. 
SERVANT, 

not  entitled  to  declare  as  to  pedigree,  427*. 
SEXUAL  INTERCOURSE, 

male  under  fourteen,  presumed  incapable  oT,  183'*. 

absence  of  opportanitj  for,  may  be  proved  on  qnestion  of  legitimacy, 

622"*. 
presumpUon  of  legitimacy  from  fact  of,  irrebuttable,  S22**. 
presamed  from  marriage,  022". 
husband  or  wife  not  admissible  to  disprove,  022". 
(See  PBEsmPTioira.) 
SHIPWRECK, 

presamption  of  survivorship  where  deaths  by,  ISS**. 
none  in  English  law,  183". 

(See  Prebdhftioks.) 
"SHOP-BOOKS," 

admissibility  of,  403'. 

must  be  fairly  kept,  468^. 
mnst  be  contemporaneous,  468*. 
must  be  books  of  account,  468*. 
snppletory  oath  required,  463'. 
oath  of  executor,  fiic.,  required,  468*. 
death  or  equivalent  disability  will  admit,  463*. 
handwriting  must  be  proved,  when,  4W. 
preliminary  proof  to  conrt,  463'. 
oath  and  form  of  entry,  4S8*. 
oath  verifies  book,  463^. 
books  may  be  kept  in  any  form, 
scope  of  rule,  463*. 

extends  only  to  40  shillings,  403*. 
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• '  SHOP-BOOKS  "  —  continued. 

applies  to  tradesmen  and  handicraftsnn 
semble,  extends  to  professional  chai 
modified  by  statute,  463*^. 
development,  how  affected,  463*. 
history  of  rule,  463^. 

SIGNATURE, 

evidence  of,  1229*. 

of  attesting  witness,  must  be  proved,  1229". 

of  obligor  or  testator,  1229". 

SIGNS, 

parol  evidence  of,  808*. 
dying  declarations  by,  470*. 

SILENCE, 

self-harming  evidence  supplied  by,  554*,  bSi 

SLANDER, 

character  evidence  admissible  in,  257'^. 

SLAVERY, 

abolition  of,  judicially  noticed,  21**. 

SLEEP, 

statements  during,  not  admissions,  554^ 
confessions  during,  not  admissible,  588". 

SOCIAL, 

matters,  judicially  noticed,  21**. 

(See  Judicial  Coonzzai 
matters,  privileged  from  disclosure  on  grc 

(See  Privileged  Communi 

SOLICITOR, 

may  be  a  witness  either  for  or  against  clien 

(See  Attorney.) 

SOVEREIGN, 

whether  he  may  be  a  witness,  622^^. 

SPECIAL  VERDICTS, 

in  presumption  of  malice,  183^. 

SPOLIATOR, 

presumptions  in  disfavor  of,  183'. 
instances  of,  183^. 

eloigning  instruments,  &c.,  183^. 
extent  of,  as  against  the  spoliator  of  d( 

STATE, 

seal  of,  judicially  noticed,  21^. 

officials,  judicially  noticed,  21^^. 

executive  of,  judicially  noticed,  when,  2V, ! 

bodily  or  mental,  exclamations  as  to,  391*^. 

acts  of,  how  proved,  1179^. 

secrets  of,  privileged,  622^^.     (See  Privile* 

♦*  STATE  PAPERS," 
how  proved,  1179*. 
privileged,  when,  622". 
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STATE'S  EVIDENCE, 
confessions  by,  588^. 

STATEMENTS, 

prior,  used  to  contradict  witness,  978^. 
of  a  testator,  not  hearsay,  ^91*^. 
fact  of,  how  proved,  391«*. 
to  physician,  391»*.    (See  Physician.) 

for  medical  treatment,  891**. 
part  of  res  gestae  391^. 
in  presence,  may  consUtate  admissions,  554*. 

statements  in  a  letter,  554^ 

confessions,  588^. 
privil^ed,  what,  622^. 

inconsistent.    (See  Inconsibtknt  Statements.) 
contradictory.      (See   Cbobs-Examination  ;   Inconsistent    Stats- 

MENTS.) 

STATUTE, 

burden  of  proof  sometimes  imposed  by,  276^  276^. 
STATUTES, 

public,  judicially  noticed,  21*. 
private,  not  so  noticed,  21^^ 
municipal  regulations,  21^^ 
statutes  of  another  state,  52^^ 
burden  of  proof  sometimes  imposed  by,  276*,  276^. 
require  certain  evidence,  when,  276*. 

(See  Statute.) 
STOLEN  PROPEETT, 

possession  of,  presumption  of  larceny  from,  183**. 
receipt  of,  knowingly,  proof  of,  391^. 
by  res  inter  alios,  257*. 
SUBJECT-MATTER. 

parol  evidence  of,  808^ 
SUBPCENA  DUCES  TECUM, 

when  used,  858i*.    (See  Documents.) 

SUBSCRIBING  WITNESS, 

when  he  must  be  called,  1229*.    (See  Attesting  Witness.) 
SUBSTANCE  OF  ISSUE, 

sufficient  to  prove,  218*. 
SUBSTITUTIONARY  EVIDENCE, 

rejected,  358*. 

SUFFERING, 

statements  of,  391**. 

SUNDAY, 

judicially  noticed,  21». 

SUPERIOR  COURTS, 

judicially  notice  inferior  tribunals,  21^. 

SUPPLETORY  OATH, 

nature  and  effect  of,  463^. 

when  required  in  "  shop-books,"  463^. 

handwriting  may  be  proved,  when,  463*. 
of  executor,  &c.,  admissible,  when,  463*. 
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SUPPRESSING  INSTRUMENTS  OF  EVID] 
presumption  arising  from,  183*. 

SURPRISE, 

relaxes  the  role  as  to  discrediting  own  witn 

SURVIVORSHIP, 

presumption  of,  where  several  persons  pei 
183«. 
no  presumption  as  to,  183^^. 

SYSTEM, 

res  inter  alios  may  show,  257". 


T. 

TAX  COLLECTOR, 

office  of,  judicially  noticed,  21". 

TELEGRAM, 

original  document  in  case  of,  358". 
regularity  in,  183^. 

TESTATOR, 

statements  by,  391"*. 

TESTIMONY, 

distinguished  from  evidence,  2*. 

TOMBSTONE, 

evidence  from  inscription  on,  admissible  in 

TOPIC, 

witness  may  be  led  to,  978^. 

TRADESMAN, 

declarant  in  "  shop-books,"  must  be,  463^ 

TRADESMEN'S  BOOKS, 

may  be  used  as  memoranda  to  refresh  mem 

TRAVEL, 

distances,  &c.,  of,  judicially  noticed,  21^. 

TRAVERSE  JUROR.    (See  Jukor.) 

TREASON  FELONY, 

two  witnesses  required  in  certain  cases  of,  ( 

TREASON,  TRIALS  FOR, 

number  of  witnesses  required  in,  635^. 

TREATIES, 

judicially  noticed,  21^. 

TRIAL  BY  JUDGE  AND  JURY, 

respective  functions  of  judge  and  jury,  52^. 

TRUST, 

absolute  deed  may  be  shown  a,  808^. 
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U. 

U.  S.  COURTS, 

records  of,  how  atithentlcated.    (See  Public  Docuicents.) 
take  cognizance  of  state  law,  21^. 

UNSOUND  MIND,  PERSONS  OF, 
when  incompetent  as  witnesses,  910^. 


V. 

VALIDITY  OF  ACTS, 

presomptions  in  favor  of,  188^. 

VALUE, 

how  proved,  391**. 

VERACITY, 

of  witness,  relevant  fact,  267^. 

how  proved,  257*'. 

reputation  as  to,  257^. 

opinion  as  to,  257^. 

how  impeached  and  tested,  257^. 
of  **  own  witness/'  how  impeached, 

own  case,  978*. 

surprise,  978**. 

necessary  or  adverse  witness,  978^. 
inquiry  into,  may  extend  to  general  character,  257^. 
of  female  witness  not  impeachable  by  unchastity,  257^^. 
evidence  of,  not  admitted  by  contradictory  statements,  978^. 

nor  by  mere  contradiction,  978H 
VIEW, 

real  evidence  afforded  by,  365^\ 
VOICE, 

exhibition  of,  not  permitted,  366**. 


W. 

WEAPON, 

inspection  of,  real  evidence,  865**. 

WEDLOCK, 

child  bom  in,  legitimacy  of,  183*^  635*. 

(See  Lrgitimact  ;  Pkbsumptions.) 

WEIGHTS  AND  MEASURES, 

standard  of,  judicially  noticed,  21^. 

WIFE, 

admissibility  of  evidence  of,  910^*. 

WILL, 

parol  evidence  of  fraud,  &c.,  808**. 
burden  of  establishing,  in  case  of,  276^. 
may  be  declaration  in  pedigree,  427". 
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WITHHOLDING, 

evidence,  presumption  as  to,  183^. 

"WITHOUT  PREJUDICE," 

communications  made,  not  receivable  in  evi( 

(See  Admissioms.) 

WITNESS, 

incompetency  of,  910^. 
how  ascertained,  910^. 
grounds  of,  in  English  law, 

want  of  reason  and  understanding, 
immaturity  of  intellect,  910*. 
intoxication,  910'. 
policy  of  law, 

infamous  crime,  910**. 
atheist,  910". 
single  judge,  910". 
attorney,  910". 
husband  and  wife,  910^'. 
want  of  religion,  910^*. 

belief  in  future  state  not  essen 
interest,  9102i. 

legatee  incompetent  as  attestii 
rule  of  our  law  as  to,  number  of,  635^. 
exceptions,  635^. 

at  common  law,  635^. 
by  statute,  635^ 
ordering  out  of  court,  978^. 
may  be  led  to  the  desired  topic,  978^. 
leading  questions  to,  978^. 

(See  Leading  Quebti 
discrediting  adversary's,  978". 
party's  own,  978". 

called  for  merely  formal  purposes,  978 

(See  Direct  Examina 
examination  and  cross^xamination  of,  rule 
adverse.     (See  Adverse  Witness.) 
attesting.     (See  Attesting  Witness.) 
less  credible,  not  rejected,  358». 
prior  statement  of,  used  to  impeach,  978^. 
veracity  of.     (See  Veracity.) 
may  be  instructed  as  to  nature  of  oath,  91 

WORDS, 

accompanying  an  act,  may  be  proved  as  pa 

meaning  of,  question  for  court,  21". 
judicially  noticed,  21*. 

speaking  of,  not  hearsay,  391". 

spoken,  may  be  proved,  though  speaker  in 
WRITTEN  INSTRUMENT, 

cannot  in  general  be  contradicted,  varied, 

dence,  808^. 

(See  Parol  Evidence 


WRITTEN  INSTRUMENT — 
ezceptioiia,  816". 
fnnd,  &c.,  608". 
WRONGFUL  CONDUCT, 


rOUTH, 

witoess  ineompetent  beotnM  of,  910*. 
moTftl  perception  eaaeotial,  SIO*. 
nuj  be  instructed,  910*. 


